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Recent events alleging improprieties in the award of contracts 

for architect anc engineer services have led to an erosion of public 

confidence in the established procedures and to a reexamination and 

reevaluation of the rrethods of selection fol1CN1ed by various agencies-

public and private. This situation is recognized by your organization 

(the APWA) which has convened this seminar to discuss current selection 

procedures and exp lore methods of res tori ng pub 1 i c confi dence. 

Other priv&t~ organizations are also exploring possible solutions. 
. the American Institute of Architects (AlA) 

For example, we have been informed that / has been studying state 

and local architp:t selection practices and believes that full 

disclosure of tt.c information upon \·Jhich selections are based is 

needed to pt-'even '~ the alleged ab uses as reported by the press. We 

understand that Al~ is now drafting model legislation for consideration 

by state legis:1atUl 'es. A key feature-of this would be creation of a 

non-political designer selection board. The National Society of 

Professional Enginee rs has established a task force to determine 

if there are defi:iencies in the applicable laws, procedures, or 

ethics i!1 vo lved in the selection of engineers for pub lic \'Jork. 
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The General Services Administration has established a high 

level, special study committee to review the process for selectlng 

A-Es for Federal projects. Membership will be drawn from private 

industry, the professions, the academic communitj, and Government ~ 

The committee will study GSA's procedures giving consideration to 

(1) the A-E selections it has made durin~ the last 4 years, and 

(2) state and local governments' A~E selection procedures. The 

committee is to complete its work and submit its recommendations to 

the Administrator of General Services by June 30, 19;4. 

The General Accounting Office, in response to Congressional and 

public interests, is making a review of the procedures used by Federal 

agencies in the selection of A-Es. We are interested in the 

effectiveness of the selection prov;sio~s and whether they have 

contributed to certain abuses that have been alleged in A-E contract 

awards. We intend to evaluate the implementation of Public Law 92-582 

(Brooks bill) which established a policy for selecting firms and 

individuals to p~rform A-E services for the Government. We will 

cover such matter3 as the nature, extent, and significance of 

IIdiscussions" held \'1ith A- Es ; \'/hether or nnt se lection pane ls are 
I '" 

used and the criteria used for selection. We will examine into the 
.:, 

pattern of _A-E aw~rds, parti cul arly as to whether there has been any 

degree of cluste ring around a li mited nunber of fi rms. Also, we 

will compare and review how various states and locali ties select 
I 

A-E fi rms. 
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GAO involvement in A-E 'selection procedures 

We in the GAO have been interested in the Government's procurement 

of A-E services for some time. As you may know we issued a report to 
• 

the Congress in June 1965 which stated that the fee payable under a 
, 

particular A-E contract awarded by NASA exceeded the applicable statu-

tory 6 percent fee lim:tation. 

later NASA requested author~ty from Congress to enter into A-E 
I 

contracts for its complex research and development facilities without 

regard to the 6 percent limitation. Instead of granting the authority, 

the conference report on the authorization bill directed that we in 

GAO undertake a Government-wide comprehensive analysis of the statutory 

fee limitation and submit a report with our conclusions and recommenda

tions for legislative action. 

Before the issuance ~f the conference committee directive, we 

had begun a survey (early in 1965) of the policies and procedures 

followed by the major construction agencies for selection of A-Es and 

for negotiation of fees. 

Because this survey \'/as closely related to the review stipulated 
I , 

by the conference report regarding the statutory fee limitation~ we 
" J _ 

combined both "these efforts and issued a single report in April 1967. 

In our report we reached three principal conclusions: 

First, the 6 percent statutory fee limitation was impractical 

and unsound. It simply did not insure that the Government would 

obtain A-E services at fair and re~sonable prices. 
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S2cond, A-Es were ~equ1red to sub~it and certify cost or 

pricing data in accordance with the requirewents of Public law 

87-653, commonly referred to as the Truth in Negotiations Act, 
, 

and implementing agency regulations. 

Third, the selection of A-Es by Government agencies came 

within the purview of the competitive negotiation procedures 

also requ;r'ed by Public Law 87-653. I . 
Public law 87-653 and implementing regulations provide in essence 

that in negotiated procurements, proposals, including price, shall be 

solicited from the maximum number of qualified sources consistent with 

the nature and requirements of the supplies or services to be procured. 

Written or oral discussions shall ba conducted with all responsible 

offerors who submit proposals within a competitive range, price and 

other factors considered. Award is then made to th~ offeror whose 

proposal is most advantageous, price and other factors considered. 

Our conclusion that A-E procurements were subject to the require

ments of competitive negotiation was the most controversial aspect of 

our report. For many years Government contracting agenci es had been 

following the so-called traditional n-ethod of s~lecting A-Es. Generally~ 

unde,~ the trad:i~tional method a selection board within the agency 

collects and maintains data on various A-E firms. When A-E services 

are required the se1ection board reviews and evaluates the qualifications 

of i ndi vi dua 1 fi rms • Us ua lly, the boa rd recorrrnends, in orde r of 

pr'eference and \'lithout consideration of price, at least three firms 
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judged best qualified to perform the services. The first firm is 

contacted and asked to submit its proposld fee tenms. Only if the 

agency is unable to agre~ with the A-E to a fair and reasonable price 

are negotiations ,tenninated and the second choice invited to sllbmit 

its proposed fee terms. This procedure is followed until a successful 
~ 

agreemen t is reached. The traditional procedure was and is, in our 

view, essential~y sole source. 

For example, about 2 years ago we examined the A-E procurements 

of one major construction agency (GSA). Out of 227 procurements 

spanning a 2-year period, it was necessary to go beyond the first 

firm selected - , "I only 17 instances. Of the 17 instances, we were 

able to find rEasons for failing to reach agreement in 15 of the cases. 

Eight A-E fir~ refusp.d to accept a design fee within the 6 percent 

limitation. Il'. four instances, a finn associated with the selected 

offeror was dissolved. T\,/O firms were C0rru11itted to other work. And, 

one was forced to wi thdraw because of damage to necess ary equi pment. 

"Competition," a ~) the word is generally understood in the procurement 

corranunity, simpl: did not exist. 

Because of the complexity of the questions raised , we advised 
.I , 

the agencies that our Office would take no actron until the Congress 
_J 

had cl arified -its intent whether or nut selecti pn shou ld Qe under 
-

the compe titive nel:otiation procedures of Public La\'I 87-653. 

Public Law 92-582 

The Congress dOd consider the need for legislation in this area 

and passed Public L-. 92-582 (The Brooks Bill) in October 1972. The 
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law provides that it 1s Government policy to publicly announce all 

requirements for architectural and engineering services and to 

negotiate contrac1's for these servi ces on the basis of demonstrated 
, 

competence and qu~~ification for the type of services required. The 

la\'1 provides for the eva1uation"of A-Es' staterrents of their qual f1-

cations and performance data, discussions with at least three firms 
I 

of their approach to the proposed project, and selection of no less 
I 

than three firms in order of preference. The law provides for nego-

tiation of a contract with the highest qualified firm possible at a 

fair and reasonable price. 

While the Brooks Bill does not apply to agencies covered by the 

Armed Services Procurement Act (i.e., the Department of Defense, NASA, 

and the Coast Guard), DOD has incorporated features of the law lnto 

its procurement regulations. 

The Bl400ks Bill, in effect, reflects the traditional me thod of 

A-E selection with n'lo exceptions: 

First. Government agencies are required to publicly 

announce requi rements for A-E servi ces. · Thi~ requi rement is 

a helpful step in providing the opportunity for more architectural 

and engineering firms to participate in Federal procurements. 

The ~eed for this is indicated by the results of a survey by 

our Office, which shm'/ed that the top 20 A-E firms selected by 

the majo Federal procurement agencies during fiscal year 1971 

received the bulk of the a\'Iards in terms of dollar value. 
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Th~ second departure from the tr dltional A-E selection 

procedures is the mandatory requirement for dlScussions with 

at least three firmS before ranking the firms in order of pre

ference for 'price negotiations. Discussions are to embrace 

anticipated concepts and the relative utility of alternative 

methods for furnishing the required services. This is also an 

improverrent. HO\'/ever, if our. goal is to achieve viable com-

petition, the real qupstion lS the scope and extent of the 

required discussions. 

In our view, the legislative intent of the requirement would 

militate against any meaningful discussion of d~sign con:epts both 

as to content and overall impact on the initial selectior process. 

Also, total project costs, including the A-E's fee, piay little or 

no part in the discussions. 

We opposed enactment of the Brooks Bi 1 hecause we believed that 

the well-recognized concept of competitive ne£otiations could be 

successfully dPplied to the procurement of A-E services as it has 

been applied to similar professional servi ces ~ithout degrading the 

quality of the services furnished. 

We als o ~Jlggested \vi thholding congressional action on legislation 

until such_time as the Commission on GoverOirent Procuretrent, then 

acti vely studying the question, had an opport unity to report its 

recornmendat· on:; tr the Congress. The Congress I however, deci ded 0 

proceed with the enac tment of Pub lic Law 92-f" . , The commi ttee reports , 
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however, recognized that the Congress could amend th law to reflect , 

the Procurement Commission's recommendations if thes were considered 

prefer b le to the pro is; ons enacted. 

Recommenda tlo~s of the Commission 
on Gave rnr-:e n t P r ocu relr.ent 

The Commission 0 Government Procurement issued its report in 

December 1972 and recommended that: 

• ... Procurement of A-E servi ces', so far as is pract; cab le, 
be based "on competitive negotiations, taking into 
account the technical competence cf the proposers, the 
proposed concept of the end product, and the stimated 
cost of the project, including fee. The COmmission's 
support of competitive ne90tiations is based on the 
premise that the fee to be charged will not be the dominant 
factor in contracti n9 for profess i ona 1 servi ccs. " 

--Pol icy gui dunce be provi ded "through the proposed Off1 ce of 
Federal Procurement Folicy, sp cifying that on projects 
with estimated costs in excess of $500,000 proposals for 
A-E contracts should include estimates of the total economic 
(life-cycle) cost of the project to the Government where it 
appears that realistic estimates are feasible Exceptions 
to this policy shuu1d be p~ovided by the agency head or his 
designee," and 

--Consideration be given to "reirrbursing A-Es for the costs 
incurred in submitting proposals in those instances where 
unusual design and engineering problems are involved and 
substant ial work effort is necessary for A-Es to submit 
p ra p os a 1 s . II 

The Commi S5 i or IS recommendati ons are inconsonance ~Ii th our 

vie\'!s as previ=Ously expressed in reports, testimony, and other 

doeumentatron. We have emphasized an d reemphasized that we are not 

advocat i ng the use of forma 1 adverti sed procedures whi eh requi re 

award t o the responsible bidder submi t ting the 10\'1es t bid, provided 

it con fo rms to the Go ve rnment's advert ised specificat ions. In contras t, 
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the flexibility inherent 10 the concept of competit ve negotiation 

permits n award to be made to the best advantage 0 the Government, 

price and other fac tors considered. 

Negotiation 'requires the contracting officials of the Governmen 

to consi de r those factors of the procurement other han price which, 

in a proper case, may res ul t in an award to one off ror as opposed 

to anoth r less qualified offeror -ubmitting d 10tie price. The 

_cward of an A ... E contract may and p operly shaul d be made to the 

offeror hose proposal promises the greatest value 0 the Governw~nt 

n tenns of performance and total cos t, rather than to an offeror 

ho mere -y proposes to perform for the la~est fee. 

The Procurement Commission has endorsed this v4e\'1. The Corraniss on 

stated that uNo one fami 11 ar wi th the nature of A-E servi ces, and 

their importance n minimlzing the costs of construction, maintaining, 

and using a facil ~ty, advocates formal advertising or sealed bids 

to do A- E ~/orkj nor do we advocate competition on t e basis of 

the fee cha rged. However, we believe that the arch teet-engineer 

fee is an approprlate fac tor for consideration in instances where 

competi ng A-E firms are othen-lise equal." Give1 th importance of 
.F 

the other factors to be considered in making the selection of the 
J 

A-E , sel ection on the basis of lo\iest proposed I·f~e ould be a rare 

occurrence. Nevertheless. the Comni ssion mai ntains and \'1e agree 

that kn~.,ledge and discus sion of the proposed fee can be beneficial. 

Consideration and ana lysi s of a proposed fee ~an lead to a better 



under tanding on the art of all pear es regarding e ~£:'.'el of 

effort to be applied nd can reveal how well the pro osed contracto 

unders and the nature ot the work re ired. 

The Comnlss ~ on corrmended that cons i dcrati on b gi yen to 

reimbursing A-Es for costs 1nc~rred 1 submitting p posals 1nvolvi 9 

unusual problems and ubstantial work effort. When i t is clearly 

demonstrated that sub tantial costs ~d professional efforts were 

expended in connectio with a unique -nd technically complex projec t 

we believe that consi eration should be given to com ensating a 

deser ng. but unsucc ssful A-E for lts reasonable proposal costs. 

o ssenting opinion of comnission minority 

ile the major; ~ of the Commis ion has suppa ed the positio 

outlin -d previously, thrr~ of the 12 members of the Comrnissicn 

submitted a dissentin position. Thi minority group recommends th t 

the procurement of A- services shaul continue to b based on the 

selectl on-out process as generally contemplated by P lic Law 92-582 

(the Brooks Bill). 

The minority's d ssen'dng positi on maintains that the method 

reconmended by the maJority would be less effective n obtai ning the 

best p ~ofessi~D al services than the t raditional selection net hod. 

They are cQncerned th at under the procedure supported by the majority~ 

the A-Es esti mate of cost might become the "primary factor" for 

selecti cm purposes. HCMever, as I have indicated, the conce rn that 

fee would become the primary factor i n A-E selection ;s not support d 

by th e experi ence in other related or'cas . Contracts for managemcrt 
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consultant ervices, research and development, and technically 

a vanced weapons and aerospace systems--many of thich require a 

significant degree of expert talent and ingenuitY--have b en 
• 

accomplished successfully through competitive negotiation. 

IHE Guideline~ for selection of consultants 

~!hile our efforts in the cast and the thrust of fIlY preceding 

- ~marks have been applicable to Federal procure- nt practices, we 

b-lieve that the sa- prin:iples and procedur?s can be applied at 

s ate and -ocal government levels when procurements of comparable 

A-E services are sought. We have noted that the guidelines for 

retaining consultants prepared by your Institute for Municipal 

Engineering (INE) provide fot ~I.~ traditional method of selecting 

A-Es , The guidelines provide for the negotiat on of the fee after 

the consul ant is selected. The IME expressed the philosophy that 

the public can best be protected from paying excessive fees on such 

projects through the efforts of the individua1~ involved in the 

s lection process such as the director of pub ic works or the 

selection adviso~ co~ittee of whom at least r~e member sho ld 

be a quali fied profess ional engineer or archit~ ct. Nev rtheless. 

the INE acknOr'llcdged that "there is an increasirg demand for more 

openness jn public busi ness and gra1i ng opposition to the practi ce 

of negoti ating agreements." I, our opi nion, competitive negotiation 

would provide for increased openness ;n public business. 
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The If.{ po· nted out that sorre public agencies follOii alternative 

pro~~dures in s lecting consultants y/hich c0n51 der compensation as a 

factor in the s_lection process. Use of the lternative is intended . 
for projects of a routine nature or planning a-d research studies 

or similar non-design type work". 

For example, in routine projects, standard compensation schedules 

are prepared. t least three prequalifi~d A-Es would then be invited 

to submit proposals to do the work at the r _te stated in he 

schedule. 

For mo - complex non-design type studies pertaining to public 

works, the usual screening process, as provlde in the IHE guidelines 

would be fol la«ed. The three best qualified consultants would then 

be invited t o s mit proposals, including compensation. In this case 

('ompen~ation would be one of the factors to be -;onsidered in the 

selection process. 

The Ir1E states that there is a division II ' professional opinion 

on the merits of the alternative procedures. t'le refore it has taken 

no official posi tion on the use of the procedur: s. However, it plans 

to evaluate the experiences of public agencies . ~ing the procedures 

and, if appro~fi ate! to revise its guidelines fcr selection of 

consultan~s. We would be very interested in I E s findings \'lith 

respect to t he feasibility of this alternat ive approach to selecting 

A-Es. '%In summary , we believe the adoption of r'i_aningful conpetitive 

negotiati on procedures vlould expand competi tion and afford the best 
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assurance that contract a\'1ards for ·A-E;services will result in superior 

overall performance. Finally, we believe tha~ competitive negotiation, ; 

by encouraging a broader' and more objective evaluation of potential 

A-E contractors, w.1uld lead to increased public confidence in the 

selection process . 

. ~ 
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