
~~ '-." I.""" ,1,-..\,,,,_ ::l'I\,~~.,.,.,, ~~1.~ .. ~•-.T"t"""'OL-~--~.,...;"T'•~-- ...,, ...,_~- ·· ··~· ~- - ·--·- ,. ' . . .. . .._,.... ... • • • • . - -. . . .. • . . , .J!. .. ,. _ _ ....... • ~ • . ~. ~.:~~ . .. - ~ -- -·-- -•-""- ·'--·- - - - · -- ~-·- _ • • . :.. ........ . , .----•------·- - · • - -. · - - ... _ . ...... .. _, _ _ _ _ .. _ _ _ _ _ ___ _ __ ____ .J._'!t._,._,_,,,_,_~· 1-- , 
' - r-'\~-
~ . , .._. 
~ :~,: 

' -
., 

~ 
<:) 

~ 

tR 
~ 
<;t 
' A 

<c 

ACCESSION FOR 
NTIS GRA.AI 

DTIC TAB 

UNANNOUNCED 

JUSTIFICATION 

BY 
DISTRIBlTflON / 

DC 
~ • i 
z 
0 a 
~ 
~ 

AV AILABILO'Y CODF.S 

PHOTOGRAPH TIDS SHEET 

/lq:Jr,, -Pu.a. G,-l08 
LEVEL -.Ht! G•~•"~ CoN'IS"1 •otl 

"8Ar:.K6~" Ni>) Ge.N&tlAt. 1>i,~C.1fl(.E,) 

AtJ1> /\PPL •CATIONS 

DOCUMENT IDENTIFICATION 

ue-1 RIBtmON STATEMENT 

INVENTORY 

DTIC 

SELECTED 
JAN.OS 1988 

D 
DIST AV AIL AND/OR SPECIAL 

A-I 
DJSTRIBlmON ST AMP 

UNAN .NOIMD 

l 

DATE RECEIVED IN DTIC 

DATE ACCESSIONED 

DATE RETURNED 

3 084 

REGISTERED OR CERTIFIED NO. 

PHOTOGRAPH THIS SHEET AND RETURN TO DTICDDAC 

DTIC &flH 70A DOCUMENT PROCESSING SHEET PREVIOUS EDITION MAY BE USED UNTIL 
STOCK IS EXHAUSTED, 

. · .-: · .· 
· ..... -



.. 
• ·f , ... 

.. 

I 
' ' 'i·· 

.: J .,. ,. 
. :};~· . .,; \ -

~ 
:~,I~ -.\' 

C) 
C) 

tB ' I 

\1" 
~ 

' 
Q 
~ 

r. 

1~ 

'• 

! 

•:• , 

, 

' 
., 
.. , 

HE GENEVA CONVENTION 

uu.-..a.n;;neral Principles, and Application 
-~--..!""""Ill~-

llcadon G-108 

--. 

r 

,,. 

A.retie, De1ert, Tropic Information Ceater 
. 
Re1eareh Studie1 ln1tltute 

Air UnlYer • lty 

,.,. 

.. . 

l , • 

.f 
·, · i' 

.. . ,, 

•· A' , 'I , 

•• ~I• 
. . \ . 



,•.:· . .. . .. . . 

REP\.YTO 

DEPARTMENT OF THI AIR FORCE 
HUDGUAIITIM All UNIVIIIIITY 

IIAXWILLAII l'OIICI UN AL•112-t001 

ATTN OF: PA 17 June 85 

SU&IE~ Security & Policy Review 

TO: AU/LDEX 

The attached ADTIC publication No. G-108, titled: "The Geneva 
Convention: Background, General Principles, and Application," 
is approved for release IAW AFR190-l. 

1 • 
, . .,, / 

I · I 
I . ~ 

J..)ct-< c. ~ /~L -
ALAN J. ROD, GS-12 
Deputy Director 
Public Affairs 

I\\>... t.. ~~ °n&-
M - ~ \o \) \o <\-k c, 

'\-\~ · I\ i 

Strength ThrOUQh Knowledge 

1 Atch 
report 

. •: 
~ ... _ ... _ .. _..._ ... _...._ __ ~ .._ 



~
•-r!! .. ~~-•~IMlilili.illilliiMiillAAl__,.,_.IIAlllii .... aiillllil_,. ___ .... ___________________ ---.i 

' .. ' 

·.\ 
>· .. .. 

THE GENEVA CoNVENTION 

Background, General Principles, and Application 

ADTIC Publication G-108 

' • • I ( J/ .'· . . - '· - I . ' ... . .. 
·J 

•\. I ' 

Arctic, De1Jert, Tropic Information Center 

Re1Jearch Studies ln11titute 

Air University 



~ -

I . 
~ 

' ;, 

. " ... ... ,. , .. • ,. 
·.,, ... 
'.• 
• .. 
. -· 

I 
·' .... ... 
r' (· .... 

.. . . . . ' ... .... 
I • 

~ 

. 
' 

Preface 

This study of the background, general principles, and application of the 
Geneva Convention has been made to familiarize Air Force personnel with 
the essential features of this international agreement and to point out the 
important background events and situations pertinent to the present status 
of agreements on Prisoners of War. 

The machinery for the prot!"~t:nn of Prisoners of War is briefly sum
marized. The rights of a POW de,; •,.e from several treaties: the Hague Con
vention of 1899 and 1907, the Gc:ieva Convention of 1929, and today. 
chiefly from the Geneva Prisoners of War Convention of 1949. Each state 
is bound only by the treaty which it has ,,r.ccpted. There arc, however, cer
tain principles of international customary law which are binding on all states . 

Most of the data contained in this stud~ was prepared through Research 
Studies Institute Contract (AF 01 (60'J)-I) with Beloit Collc1c, Beloit, 
Wisconsin and Dr. Clyde Eagleton. a·Jthority on international law, New 
York University. Dr. Eagleton was tec!inical e1tpcrt to the Dumbarton Oaks 
and San Francisco Conferences, and served in the Department of State dur
ing World War II . Presently, Dr. Eagleton is emeritus professor of interna
tional law and Director of th~ Institute of International Law, New York 
University. He has been, for several years, a member of the editorial board 
of the American Journal of International Law. 

PAUL H . NESBITT 
Chief, ADTIC 
Research Studies Institute 
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Hlstorlcal Back1round 

)N THE DAYS OF antiquity, the individual captor 
exercised complete freedom with respect to 
persons captured by them; he might kill, or en
slave or hold for ransom.' By the eighteenth cen
tury, there was a tendency to mitigate the cruel 
practices of warfare;• and, during the nineteenth 
century, it was accepted that the treatment of 
prisoners of war by the captor state should be 
similar to that accorded its own troops. Tht In
structions for the Govtrnmtnt of Armits of the 
Unittd Statts in tht Fitld, prepared by Dr. 
Francis Lieber in 1863, affirmed the principle of 
humane treatment for prisoners and set forth the 
view that they were in the hands of the hostile 
government and not of the individual captors. 
In July 1874, an International Conference was 
held at Drusseh1 for the purpose or working out 
a code of the laws of war. A convention was 
adopted which, although unratified, was or im
portance in that it formed the basic text for dis
cussion at the relevant committee of the 1899 
Hague Conference. Many of its provisions had to 
do with prisoners of war. 

The Hague provisions regulating the lots of the 
prisoner of war, although later shown in practice 
to be insufficient, marked the tremendous chanae 
in thinking with respect to thelfeitiiiciit of wu · 
prisonC(s. Article 4 affirm~ the principle, by 
ihen generally accepted, that prisoners "are i_n . 
the power of the hostile Oo~~~'1t, b11W19l of.,: 
· of the individuals or ~~rpf -.vho captured them'." · 
Tnc principle of humane treaiment WU staled in 
the same article~ the national standard wu .B.L 
forth with respect to food7"quaiien; aiicl clothiaa 
for -prisonen (Article 7); .e._risoners unsucceu
fuilfittempting to escape were.liibli . .iiily to -
cie~i~~Y. punishment;-· . ind ... provisions were in
cluded regarding parole, .bureaux for ig(nrn,lliQll 
about prisoners, and relief ~ieties. The matter 
or repatriation was' mentioned only briefly in Arti
cle 20. 

The effectiveness of the Hague Conventions 
was impaired by the ",eneral _. ~ipation 
clause," which provided that the Convention was 
binding in a particular war only if all the belliger
ents in that war were parties to it. Technically, 
therefore, belligerents would rarely be bound by 

Hague Conventions of 1899 and 1907 it. Many states, however, chose to apply the prin-
respectlng the Laws and Customs of ciples laid down in the Hague Conventions; this 
War on Land. was the position adopted by the United States. 4 

The fi~! .B~'!~r~l treaties laying dow.!! .... ~ ... Jaw __ _ .. . Tow~_ en4.J>f World _W•r . \, a num~r o~ 
for the treatment of ·prisoners of war were con- btlate@J a&!~ments were made bet cen belliger 
eluded at the Hague Conrerence of l 899. A cnt parties relating to prisoners of war. A~ng 
number of provisions relating to prisoners of war these was an agreement ~tween. the United 
were drawn up and included as Articles 4-20 of States_ ~~d Germany_ C<!~c__e~•n~ s~•.tary person: 
the Regulations annexed to th!,_ !iBIK..C!>.!lYCtt:- . nel, c1v1hans, and pnSQ~e.n. ~f war, ••ancd on the 
ti(!n respecting th~ ..Laws ;ind Customs of Viar on same day as the As:rru,t1ce. 
1::,~nd. These provisio~erc_re-esta~~~~~d. _with _ ,0n Auiu,1 9• 1911. 11w 1ecrc1ary of sca1e 11a1ae1 111a1 .. ,_.. u 

fe d t t th 1907 H C all die ,.,..n cn•a•ed 111 Ille PNWIII • ., .,. IIOC ,.,. ... ID Ille CCIII• a W amen men S, a C ague Oil· •~ntlon t11e Pcpan-nt of Slate iws_,. It • NI lllndl111 • be• 
fercnce.. The United St~es and Russia wer~ ••ttn tlw belli•ercnta In Ille ....... war. In IO far • 1M ruin ., 

~ ~ lorlll In die -wcntlon aN dlcluatorJ of ln1araa11oM1 law. Iller 
·.,m th t t- t·r . th 2 d H an, ol _,. ollll1aior, u ...... a put of Ille ..... _,._, llul 
11 Ong ose S 8 CS . r~ I )'IRS e n il&UC nnt bJ wlr1UC of Ille COftwentloft In wllldl llleJ aN lald llow11." 
Convention of 1899 and the 4th Haaue Con- uniin ........ FOR'1t11 ac1a11oM. 1911• Supp. 11• ,. 1. e> •Tlw cllld ..... ..,..,,. .. were : 
\~ntio __ n_·-_of J9_0. 7.1 · · - . • Coi-""-n 11n.-.i1111:111 of 1917 co.,-,, Alll&tla•HIIIIIUJ, au111a11•a. 

kuMla. Turke, and wa..i- National a.ca Croa Sacletlal. 
A1rwnwnta bl-t••"" Turllvr, Orcat lritaln, and f,-, •llnvd at 
llvrnv. o. ... "mlk,r 21, 1917 and Han:11 u. 1911. ••· .. , ,1111 &IL'rlod, and In 1,•rwral, "'" W. E. S. l'lorr ,,,,.,,.,,. 

,., H'ur ,w • .ii•n•• .. n: Anwrl,•n Coun,11 nn Publi, Affaln, 19421: 
H. (' . • -.,.,~,. lrlw,wr, ol War Ch<k'ralabur1 , Slowdl Prinll111 
c·11mran1 , 10,HI: O. Wcm.-r, "lL'I Pnaonnk-n 1k lilk·rn:," ,\c•lk• 
m1,• d.- l>foil ln•~rnallon, llri·wll ,,. c·or,r, c 1921 .. 11. ' • IOJ, 
I' n.,rdw~II. Tit, t.w •I War ,,,.,,,,. l,lll,rrrt1t, c<.'ll•ca,o: Cal· 
1 .. :,~•n ,. <.·o .• 190II. 

-'111,• Tr~a•r of Aml•r and Commtrrv conch,wJ 111 1715 tw•w,...,n 
Ch, Unlkd llat,'I and Pru11la WU orw ol llw varlk'II lormal .,,, .... 
nwn11 10 Include pr"l1lon1 lor •he tn:a•mcl\t ol prlaonvn ol war. 
lirc M1llor, Trre1w1, Vol. II. 1414, 1415. 

"' · I . Scoll, n, 11,,.,,. 10 ,,., Ho111, r.,.,,,,,.,,, of 11'9 •"" 
1'117 CO•lord : Clarendon Pn:11, 19171, pp, 177, 900, 

Fr1Mo-Ocrman aan."1111:nta 11• ... '11 at llvl'IIII Mardi U, ltll and 
April 16, 1911. 
Aua&ro-S...rblan a,n."nwnl 11t11N1 al .,. June I , 1911. 
ArralllWIIWM ii.,, .. ..,n o.,,_, 111111 On.oat lrllala. Ila-rd al die 
H-. lulJ 14, 1911. 
(.'onwnllon lwi.."'11 AMllrla•HIIIIPrJ and llalJ, llancd at ••rav, 
• ........ 111,, 21, 1911. 
ci.-,man,A,,i.:rkan a,...,,...,_'111 1111111d at .,., Nowabcr II, ltll. 
'11111 ... , II •all~n ''°"' k. M. Frlcll.Cra•r. T ... ,,,,,,.,,._, c·-· "''"" ,,, ,,,, "" c,... • ,... ,,,,,,_,..., CM'#ltl,.,, ,,,,.,, .. 
lo ,,1101ttr, ol W• ~ Cl•UU1111 C0e•wa, IMJI, p. 4, I , 2, • .., 
alao l'lorr, ,,, .. ,.,,. •I w.,, ,. 22. 
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Geneva Convention of 1929 . 

The e:;-ricnccs of the various countries in 
World W I with regard to prisoners of war" 
confirmed the necessity of revising the articles of 
the Hague CoiiJ.~ption: After much preliminary 
work by the In~~! ~-~~mittec of. the. Red 
~05.!&. a QjpJonJatic Conference was ~!'v~n~ in 
Gmcu._jo.J.2_2?. tor. the purpose of rev!s~~g .r~~es 
regt_rding the trea~t_~f_!.h~_~i_~kJ~Jtd .. woundest 
in armies in the field and with rcspeoa &o &bo 
treatrflent of prisoners of W!_I'. Forty-seven sta~~s 
partic~L~ 1_n_~ri'Y.io1f up - c~i:ivcntions .. on both 
subjCftS. 

-The 1929 Convention Relative to the Treat
me~t of ~r!~ners of War7 consisted of.22.i\rtides. 
as compared with the 17 articles o~. !fagu_e 
Convention. All of the latter articles were incor
porated into the 1929 Convention with the ex
ception of articles 10-12 relating to release on 
parole. Many specific provisions were added with 
the object of providing a larger measure of pro
tection for prisoners of war. The definition of war 
prisoners within the meaning of the Hague Con
vention was broadened to include naval and air 
forces of the belligerent as well as land forces; 
reprisals were categorically forbidden against 
prisoners of war; all forms of cruelty were for
bidden; work done by prisoners was to have no 
direct coMection with the operations of the war; 

•See J. W . Oanwr, l1111,_,._, uw M<I 1114 WMl4 w., <IUCI), 
Vol . II, OIi. XXI Md XXII . 

'Tlw IHI ol 1111 Conwnlloa II tl•~n In Ar111 • le Co11t1r,11r1 .,,,,,, •• ,,.,,., • c,,., .. COcnewa, l9J0I; al1a In U. S. Trn1, Serie• 
No. 146; M . 0 . Hudlon, l1111,,..1u,MI uf11/otl011 (WlllliqlOII, 19J6>, 
Vol. V, p, 21, 

2 

provisions with regard to food, clothing and hy
giene were considerably expanded. New sections 
were added on relations of prisoners with the ex
ierior and on penal and disciplinary sanctions, and 
a procedure for repatriadon was included. 

The United States, which was one of the par
ticipants at the Conference, ratified the Conven
tion in J 931. The total of States Parties to the 
Convention eventually reached fifty." The USSR 
was not included among them. 

World War II. 

The treatment of Allied prisoners of war by the 
enemy powers during World War II left much to 
be desired, and upon the conclusion of hostilities, 
a large number of German and J apancse officers 
and men were punished for violations of the laws 
and customs of war, including murder or ill-treat
ment of prisoners of war. Although non-compli
ance with the J 929 PW Convention, rather than 
inadequacy of the provisions themselves, may be 
said to be mainly responsible for the state of af
fairs in World War II, it was nevertheless felt 
that a revision of the Convention should be under
taken. Such a revision had been sugested as early 
as 1938 by the 16th International Red Cross Con
ference, and it had been agreed to convene a 
Diplomatic Conference for this purpose in the 
early part of 1940; but the outbreak of World 
War II prevented it from being held. 

•A 1111 oC S&atn Parties to Ille 1929 Coa-tlon II liffll la Ille ,,..., •-" ., ,,.. o,,,._w c.,.,,,,"', ., c,,.,.. ., IHt 
<lerne; f .. ral Polllleal Dept., I_Nt> , Vol. I, ,- 41. 
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The 1M9 Convention 

1945: Prellmlnary Work by lntematlonal 
CommlttH of the Red Cron. 

In a memorandum dated February 15, 1945 
the International Committee of the Red Cross ad
vised all Governments and National Red Cross 
Societies that it was undenaking to assemble and 
centralize preliminary data with a view to the 
revision of Conventions relative to war victims. 
Encouraged by the replies urging it to pursue its 
work in this field, the Committee proceeded to 
draw up, with the help of Red Cross Societies and 
Governments, proposals and first drafts on four 
subjects: 

( 1) Establishment of a new Convention for the 
protection of civilian persons in time of war; 

(2) Revision of the 1907 Hague Convcntior, 
adapting to maritime warf arc the principles of the 
1906 Geneva Convention. 

( 3) Revision of the 1929 Geneva Convention 
for relief of wounded and sick in armies in the 
field . 
(<4) Revision of the 1929 Geneva Convention 
/relative to the treatment of prisoners of war. 

The work of the lnternatioual Committee on 
these subjects was examined at the Preliminary 
Conference of National Red Cross Societies, con
vened in Geneva in July 1946. Delegates from 
fifty countries were present. The Conference was 
unanimous in recognizing the necessity of revis
ing the 1929 Convention on Prisoners of War and 
made many specific recommendations in this re
gard. 0 

1947: Conference of Oovemment Experts. 

The Preliminary Conference of National Red 
Cross Societies was followed by a Conference of 
Government Experts which met in Geneva from 
April 14-26, 1947. On the basis of the proposals 
submitted by the International Committee of the 
Red Cross, of the opinions expressed by the Na
tional Red Cross Societies and of drafts prepared 
by several Governments, the Conference adopted 

•lnlffllallollll C'-IDIIIN of a. ltd (',- ,_,_.,, llwl/l#f M 
,,._ W•,t -, ,,., rrtt•i-1 C"ottl,rtrttt •I NII#..., IIH c,.,. 
1«w1•1 (Ontta, IM7>. 

3 

preliminary drafts on the four subjects.10 It was 
aided in its work by an anicle-by-article com
mentary on each of the four Conventions drawn 
up by the International Committee of the Red 
Cross.11 The drafts adopted by the Conference of 
Government Experts were then submitted in Sep
tember 194 7 to a Commiuion of National Red 
Cross Societies, which gave its general approval 
and made a number of suggestions of its own. 

1941: 17th lntematlonal led CrNI Conference 
at Stockholm. 

Draft revised Conventions11 were then sub
mitted by the International Committee of the Red 
Cron to the 17th International Red Cross Con
ference, which met at Stockholm in Aupall 1948 . 
The Conference approved with certain amend
ments the draft conventions placed before it, and 
these drafts were taken as the bases for di1CU11ion 
at the Diplomatic Conference of 1949. 

19491 Dlplomatlc ConhNnce of 0.MM, 

Thus, after long and intensive preparation on 
the pan of the International Committee of the 
Red Cross, Government representatives and ex
pens, and National Red Cross Societies, a Diplo
matic Conference was finally convened in Oeneva 
by the Swiu Federal Council.11 The Conference, 
which met from April 21 to August 12, 1949 

•11111ru11ou1 c-i.... o1 .. led c-. ,_, ,,,,.,, ., 
,.. w..t ., 11w c ... ,.,,_ ., o._,., • .,.,,. ,- • '""' •I ,,., C••--•n- 1M 11w ,,,._,,_ •I W• Vlt,_, (0...a, 
IM71, U6 ,. . 

Mtallln ol Ille U•llld .... Da .... llon Ill .. CollflN- ol 
Oowt-• I IIIPffll weie: C..,,_: Alben L Claanlllllt, Jr • 
Cllltl, lpeclal Proilctl Dt,llloll, .,_...,._... o1 a.•1 0,1,..,,,: 
Alwra •--• 0....-.C of ... , 1111 OeMnl .___, M. lrJu, ,__. Manhall Otani, U.I.A.1 HuoN W, lllrr, Aalrt· 
cu Nadonal lld Cra-. -

11, ............ coaai ... of .. ae11 c-. ,,,.,.,.,,,, o... _,.,, •~ ,. ,.. c-,,... ., a • .._. ..,,,,, ... 
(OnlYa. IM7>. J Voll 

,,. ........... c-i ... of .. ltd a-. ..,, """" ., 
N,w C_,,,_, 1M * rr-n,.,.-, W• VlrNIII CONlft. IHI), 
245 ,-

u,111111 II~ -, * DI,.._. C_,,_ -, a_,. •I IHI 
,..,_: ,..,_. l'olldcal Dl,I., IMt), J VIII. la 2. 
Tlll~ ..... ._.._.llr .. ..._,..._.C--

cll. Cffllllll ...... - ..... • 0.,., I 1 el ... flt~. No. 
JtJI ... , -1'111111 .. PW~: I, V. DIIIN, "Oaalll of 
1111 IMt C-111111 ltlalhe Ill T ....... el ....... of W11," 
' ,,,_, ,.. 0-,,, ,......, ... , ..... , w. o . .,_.,, 
Jr., "lnllloll of • a.a. el Wllfut," 4J ,._,.,,.,, •I * 
_....,,.,_ 1«1,11 -, l1111,...,_, ..._ CIMt>, l-• IN1 J •. A. 
Olllltrklll, ''TIii 0.-~ el ....... M .,,,,,,, ,...._ 
•I ,,.,,,_,,._, t.w CIMt), :IM-JMI ,._ ,_.., "LI ........ 
• WloM ............ 11 ,...._ .._ la 111 ... , ..... • a.... • 12 Ao111 ,..,, .. n ._ • 0..11 ,..,., ... , u-,,, 
Muell ltSIJ, ,a.,, I. I. PlclN, "'l1la N1w 0.... C.. 11111• 
lor .. ProtnllN ., w. v ............ ~ , __ ., ,..,. 
_,.,., .... (l,SI), 4'1-471, 
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was attended by delegations from fifty-nine States. 
Observers included representatives from several 
other States and a number of international organi
zations. The USSR, which had not participated in 
any of the preliminary meetings up to this point, 
was represented by a large delegation at the 1949 
Conference. Four new Conventions were adopted, 
one of which was concerned with prisoners or 
war. All, however, were intended to protect hu
man beings in time or war, and quite a number 

1929 CONVENTION 

of articles arc common to all four Conventions. 

Slgnaturn and Acceptancn. 

A survey of the parties bound to the 1929 and 
1949 Conventions is given in the following tablc.1 • 

"The llal for 1929 WM ta1Lc11 lraffl Ille FIMI ltttMtl of die IM9 
c·onr.,..,nc., ,.,.., note IJ abowcl . It wu clleued at llllt Ualted 
Naliolla on Januarr 14, 1952 Uld die lollowitll diacl'l'PMCIN IIOted: 
l"IUld 1111d Iraq an, - lllled u lla•IIII -4ecl; OIi die olller llalld, 
• "Rc1111blk: nl Slnwakla" la n-conlcd u ol 19Jt CLcaaue of Nallolla 
Trutr s.,,1.,,. Vol. 197, p. JII). Note tllat ra&lllcallaM or -lolla 
In 111&, 1949 Cnnwnllon become cltectlw al1 -• alter dcpoalt. 
Nu n...-,..11,- ..,.., made to Ille 1929 C1111weatlon. 

1949 CONVENTION 
Reservation 

ST A TE Signed Acceptance Signed Acceptance to Article 
----------------------Afghanistan X 

Albania x 
Argentina x x 
Australia x x x 
Austria x x x 
Belgium x x x 
Bolivia X X ll 

Brazil x x x 
Bulgaria x x x 
Burma x 
Byelorussian SSR 
Canada 
Ceylon 
Chile 
China 
Colombia 
Cuba 
Czechoslovakia 
Denmark 
Dominican Repub 
Ecuador 
Egypt 
El Salvador 
Estonia 
Ethiopia 
Finland 
France 
Germany 
Gt Britain (UK) 
Greece 
Guatemala 
Holy See 
Hungary 
Iceland 
India 
Iran (Persia) 
Iraq 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

" 
" 
X 

X 

X 

X 

X 

X 

X 

X 

X 

l 
X 

" 
" 

4 

X 

X 

X 

X 

X 

X 

X 

X 

l 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

l 

X 

X 

12 Oct 50 

. 19 Dec SC 
27 Jun 51 

28 Jun 51 

22 Feb 51 

9 Nov 50 

10, 12, 85 
•• 

10, 12, 85 

10, 12, 85 

10, 12, 85 

10, 12. 85 
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1929 CONVENTION 

STATE Signed Acceptance 

Irish F"ee State 
Israel 
Italy 
Japan 
Jordan 
Latvia 
Lebanon 
Liechtenstein 
Lithuania 
Luxemburg 
Mexico 
Monaco 
Netherlands 
New Zealand 
Nicaragua 
Norway 
Pakistan 
Paraguay 
Peru 
Philippines 
Poland 
Ponugal 
Rumania 
Siam (Thailand) 
Spain 
Sweden 
Switzerland 
Syria 
Transjordan 
Turkey 
Ukrainian SSR 
U. of S. Africa 
U.S. S. R. 
United States 
Uruguay 
Venezuela 
Yugosla\'ia 
• •~ following page. 

1e .. rvatlon1. 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Most of the reservations attached to the Con
vention of 1949 were made by the states of the 
Soviet group (Albania, Bulgaria, Byelorussian 
SSR, Hungary, Poland, Rumania, Czechoslovakia, 
Ukrainian SSR, USSR), and are the same in sub
stance. They deal with three articles: 

Art/cir JO: refuses to allow an oraanization to 
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Signed 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

It I 

1949 CONVENTION 

Acceptance 

6 Jul 51 

29 May 51 

10 Apr' 51 
21 Sep 50 

5 Jui 50 

3 Aug 51 
12 Jun 51 

31 Mar 50 

21 Apr 50 

Reservation 
to Article 

•• 

•• 

•• 

10, 12, 85 
•• 

10, 12, 85 

•• 

10, 12, 85 

10, 12, 85 

JO, 12 

assume the functions of a Protecting Power with
out the consent of the state of the PW. 

Art/cit 12: in cue of transfer of PW by the 
Detaining Power to another power, holds the De
taining Power responsible for treatment of PW. 

Art/cit 85: docs not f~I bound to apply the 
Convention to PW who have been convicted of 
war crimes under the Detainina Power. (This 
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~ ·, claim to unilateral decision is potentially im- temational -Law in Article 99. 
,. portant; see below). Italy: reserves last paragraph of Article 66. 
: Yugoslavia made the same reservations for L,atmburg: w;u apply its national law to cues 
•· Articles 10 and 12 but not for Article 85. Other "now under c, •• .;ideration!' t: reservations were: Portugal: reserves rights under uncertain mean-

A rgtntina: will not apply the Convention, ex- ing of Articles 3 and 4; regarding Article 60, 
ccpt for Article 3 to conflicts not of an intcma- will not pay PW more than 50 percent of pay 
tional character. due her own soldiers; and makes reservation. to 

Spain: will grant no more than the same pro- Article 10 similar to that of the Soviet group. 
ccdu~es and penal and disciplinary sanctions as New Zealand: reserves views regardina reserva-
for her own armed forces; limits meanina of In- tions of other States . 
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Present Protection of Prisoners of War 

Conventional obllgatlon1 regarding PW 

The various agreements, the varied parties 
thereto, and the reservations attached, make it 
necessary to study the situation of each state 
separately, so far as the Conventions are con
cerned. Thus, states are technically not bound 
by the Hague Regulations of 1899 and 1907 if 
one party to the conflict does not accept them. 
Fifty states-not including the Soviet Union
are bound by the 1929 Convention; fifteen thus 
far by the 1949 Convention, though it may be 
expected that many others will come along. The 
1949 agreement replaces the one of 1929 among 
its signatories (Article 134); as to their relations 
with non-signatories who are parties to the I 929 
Convention, nothing is said (but the fundamental 
principles of both arc the same); in their r_ela
tions to Powers bound by the Hague Conventions 
of 1899 or 1907, the 1949 Convention is com
plementary to Chapter II of the Regulations (Ar
ticle 135)-whatcver that may mean to a state 
not bound by the 1949 Convention. Powers par
ties to the 1949 agreement are bound in their re
lations with each other, even if non-signatories 
are in the conflict; they are also bound to such 
non-signatories if the latter accept the Convention 
and apply it in practice. Nor can a party to the 
conflict escape its obligations by denunciation 
made during the conflict (Article 142). 

It may be suggested that the 1949 Conven
tion is too elaborate, and that many of its detailed 
requirements will prove impossible of execution 
in modern war. A state blockaded and bombed 
and deprived of supplies may be unable to live 
up to the standards set; in any case, the mainte
nance of hundreds of thousands, even millions, 
of PW is a very heavy burden on any state. We 
may expect failure to live up to the detailed pro
visions of the 1949 Con~ntion; nevertheless, it 
represents much advance, and sets goals in terms 
of legal rights which can be fairly pursued. 

International Law. 

A large part of the 1949 Convention may be 
regarded as reaffirmation of principles of custom
ary international law, which is binding upon all 
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states, regardless of whether they have accepted 
any treaty concerning PW. This is indeed sta!ed 
in the 1949 Con~ntion itself (Article 142), which 
asserts that even after denunciation parties "re
main bound to fulfill (obligations) by virtue of the 
JM'inciples of the law of nations, as they result 
from the usages established amona civilized peo
ples, from the laws of humanity and the dictates 
of the public conscience." It was affirmed by the 
Nuremburg Tribunal: "The law of war is to be 
found not only in treaties, but in ~~ -~~~om.s ~~ 
practices of st~~~ which gradually obtasned una
versif recognition"; and, "Prisoners of war were 
ill-treated . . . not only in defiance of the well
established rules of international law, but in com
plete disregard of the elementary dictates of hu
manity. "1:1 Mr. Molotov, for the Soviet Union, on 
7 November I 941, protested against the "out
rageous violation by the German Government of 
the elementary principles and regulations of inter
national law and of the International Agreement 
signed by representatives of Germany i!5Clf,:•1• 

Textbooks of international law affirm certaan prin
ciples for the treatment of PW as principles of in
ternational law.n 

It would doubtless be difficult to maintain 
many of the detailed provisions of the Conven
tions as generally accepted international law, _but 
a few general principles are beyond qucstiOII. 
Memben of the Armed Forceaugmbatants cer- / 
tai11ly l'dd doabdm nuneum1nuauts ahe, ha~e a\/ 
right to special protections. They are the captives 
of a state, not of individuala, and thi1 ltate is re-

,.,...., .. , DI 1111 N111eallurs Trlllvall, .• ,,_ •• "5 ~ : 
HIMM, •I * V11llftl NelflU W• C,,,,,., C_,,,,_ -
,,..,.,.,.,., ., N ..... ., W _. C l.olldDII: Plaflllllkd for 1111 
U111114 NaaloM W11 crt- c--- "'r "" M..,_ .... ':~!! oac., lt411, pp. 220, 22), 1'1111 llaall M I... I ,_ 
of ......... -n1oa. 

Rer,orll Iii - uw IO lie f-4 la i.w ae,-,1 ., ,,_,, •I 
W• C,.,.,_.,, S.lffN _, l'N--4 ., * Vlll#4 ,.,.,,_, W• 
en-• c-,,,,.. Cl.oadaa: Plallllllled for .. u..... Nadoa 
War CTI- C-.lllloa !Ir HII M.,_,,, ltati.tr, oa.>, 1'47•, 
HerclullH cited ..... ,,,,.,,,. Vol. XI __._ I .. .., oC 

ca::;,.,.,,, •I ,_ u,.,,,, ,.,.,,._, w.,. r.,,-, c_.,.,.,,,, ,. II. 
ll 11 10 lie IIOll.'lt .. , <kffllllJ lulllftN lier llnllll INl!aelll oC 
RIIMlu PW OIi 1111 111111M 11111 11w lowlllt U11loa -Id 111M lllow 
111111ee1lon oC PW c-,. Nllff _, lffl C-.cloL .. M. l11IIOII, ,.,.,,,., w .... 111 w,..., (New Yon: MICllllllul, ltsU, , . 206. 

nc O FdWlck, ,,.,,,,,.,,..., i... CJNI "· New Yodl: A,..._. 
CelllUr,-Crolll, ... ,. 1111, 574-5761 L. o,,.wa-.0 ,.,,,_ ..... c I 
IA• 16111 n . br Lauler,acll&. LondOII: ....._ lftll o., 
... ,, Vol. ll, IIP, 2t1,j061 0. H. Hackwor& ~II l.,NJl>•"v,_ol 
1i..l ww CWatllillllOII: a--. Prlatllll • ' ' 
VI, 1111, 277, 271. 211 II a.11n: 111d • .. ,,,_ C_, WW 
11,,-11, Vol. XI , 1111. 60-61 , 111 wlllcll 1111 trlllNal nllclld..._~ 
pica oC • ,.,.._ 11111nl IO die effect tllal la,u •• - -
br die 1'2J CCNlftllllcMI 1111d Mid 111111 111111, ... , lalern•IIOIIIII 
law, for mr.av•1111m1 ol PW •Ml ev-•doll. 
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sponsible for maintaining them while in captivity, 
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at least as well as it does its own forces. The 
PW is not a criminal, but an honorable man, en
titled to respect; he must be treated in humane 
fashion; he cannot be tortured or insulted. He 
cannot be made to do labor which would help 
against his own country; his private property must 
be protected; he must be given fair trial when 
under accusation; he must be accounted for to his 
own country, and allowed to communicate with 
the outside world, especially as regards his health 

' and legal statu.iJHis attempts nr-tscapc cannot 
be regarded as a crime. 

These and doubtless other principles may be 
regarded as international law, binding on all states 
regardless of whctb.cr they have signed a treaty 
or not. Violations have been, and wui be, ~n
ishca as wa~mes, where possible. On the 'oif1er 
hand, the detailed rules of application of such 
principles laid down in the Convention of 1949 
cannot be regarded as binding on non-signatories; 
and among its signatories, questions may be raised 
concerning certain of its provisions. When does 
war. or "nctive hostilities," of an international 
character, begin or end, bringing into play, or 
ending the obligations of the Convention? Who 
are entitled to the special status of PW? More 
persons, apparently, than the "combatants" of 
the past.111 What is meant by the Power "on 
which the PW depends"? Can the country of 
which he is a national protect him if he was 
captured while serving in the armed forces of an
other state?111 Reprisals against PW are forbidden, 
but are they not in fact necessary, and inevitably 
employed as a sanction? Can a PW be killed to 
prevent escape, or in other emergency? Must he 
be returned, after hostilities, to his own Country 
even though he is unwilling, or thereby en
dangered? Can he be held indefinitely, on the 
unilateral decision of the Detaining Power, on the 
charge of "war crimes"? 

Many such questions of interpretation, pro
cedure and sanctions will doubtless arise even 
where conscientious observance of the Conven
tion is attempted. Article 11 of the Convention 

• authorizes the Protecting Power to attempt to 
bring the parties together for discussion of any 
disagreement as to the meaning of the Conven
tion. If a specific complaint is made, an inquiry 

••See H. Slrclwl, '"Die 0..-nftr Abllommen vom 12 Au1111& 1949. 
Frllffl 1111 Aawclldunpbetefcha," Z•1t1e11,11, ,., NllA4t.lw, •l•11t• 
;,.•ltu lt•tllt •1141 llolh-tlu, Vol. XIII Ut50l pp. 111-145. 

11'S.."t HaclLwortll. D1,.11 ot /111,rutlo-, Law, Vol, VI, p. 27'. 
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must be instituted; if procedure cannot be agreed 
upon, an umpire may decide. The United States 
opposed any form of compulsory arbitration, hav
ing in mind the known antipathy of the Senate for 
such an obligation. Resolution I adopted by the 
1949 Conference urged Parties to refer disputes 
concerning the Convention to the International 
Court of Justice; but no obligation was created to 
do so. 

Sanctiuns. J 
The hleans of enforcing international law are · 

notoriously weak; they become much weaker in · 
time of war. Nevertheless, some pressures are 
available which can be used on behalf of PW. 
The vjsits.and inspections of delegates of the Rc<i 
C~ Protecting Powers, or others au'"llli lln
portant check-rein on carelessness or brutality
where such visits are permnled.'6 Even I 01aa1or
ship seeks to have a favorable public gpinion, and 
is inclined to better treatment of PW when ar
raigned before the bar of public attention. If not, 
a state may desire to assure good treatment for 
its own men in enemy hands by reciprocal good 
treatment of PW in its power; how potent this 
feeling may be depends upon the respect felt for 
human life. Germany was responsive to threats of 
reprisal against her soldiers held abroad; the 
United States and England hold life in such high 
regard that they are at a disadvantage in such 
bargaining; the worst mistreatment of Russian 
prisoners of war by Germany did not bring the 
Soviet Union to respect the Convention of 1929: 
in the Far East life is held so cheap that ther(: i:. 
little bargaining power, especially when combint:d 
with Communist control and severity. 

Beyond this, however, is the possibility of ;)c• 
vere penalty against individuals guilty of inhu
mane treatment of PW. For centuries it has been 
true that a belligerent government might try for 
violations of the law of war, enemy persons within 
its power-or for that matter, members of their 
own personnel. The victor state, it is true, has 
the better opportunity to reach such persons, but 
this opportunity exists also for the defeated state. 
Finally, we have now the precedent of the inter
nationJl trib11oai pg Nuremburg eod Tokx0a which 
executed or punished many persons for their Tn-

..... for t1am,lt. ,. Clptrlencft of I llc4 CNIII 111,lqaw 
M. Junod, 111 1111 llooll, Wanlltr Wllll•-, w,...., (New 'York: 
Mac•Ulu. 1951), 
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humane conduct to Pw.:n Whatever controversy 
there may be concerning the legal status of these 
trials, there is little doubt that some such tribunals 
will be established for future wars, and less doubt 
that the prccahnt will serve as a powerful de
terrent for the future. 

The J 949 Geneva Conventions are part of a 
great wave of devclorment toward the statement 
and protection of the rights of the individual 
human being. It is manifested in the Declaration, 
and a projected Covenant, of Human Rights; in 
the Nurcmburg and Tokyo Tribunals, in the work 
of the International Law Commission of the 
United Nations with regard to a code of Offences 
against the Peace and Security of Mankind, and 
another as to Rights and Duties of States; or in 
the Genocide Convention. Insofar as PW arc 
concerned, this wave has helped secure a wider 
coverage of persons, and n wider protection for 
each such person. Far more persons nre covered 
than actual combat.mts; the distinction between 
combatants and non-combatants is breaking down 
here as elsewhere, and one may look forward 
to a time when protection will be given by inter
national authority to all persons whether PW or 
not. 

• %Iliff 1hr lial ol cue, in Hutory o/ ,,., U11/i,,I No1/or,1 w.,, C_,,,,.,. Co,,.,,.lulor, or,d ,,., D,0•110,,,.,,,., o/ ,,., Lt,w1 ol Wor, 
cited 1n nol<' I~ aboff, pp. ~19-546: W. B. Cowles, "Trial of War 
('runlnal1 INon-Nun,mllurJl," 42 ,4,..,,,, .• ,. l011,,..I o/ ,,.,,,,..,10nol 
Lt,w < 19411, l14-ll7. Brld 111r•<>Y• of IMI< trials, not conllnrd to 
PW, on,: "Nurcmbura Trials, War ("riffll'I and lnlrrnatlonal Law," b, Trlford Ta,tor. In ln/trrtOlit'""' c ...... 111.,,,,... No. 450 (April 
111491: and "The Tokro Trial," br S. HorowllZ, Ibid., No. 465 
(November, 19'111. 

~~-,;;r..-.a..~::'::)', 

On the other hand, there arc f acton which 
make the situation of the PW more difficult. Chief 
among these is the low moral standard prevail
ing throughout the world today, and particularly 
among nations. War has spread over the world 
and now includes peoples unaccustomed to the 
standards which Western nations, for long the 
only important warmakers, have had centuri~s 
to learn. To many of them life is cheap, and 
brutality long accepted. Further, modem war is 
of such tremendous scope that its refinements are 
spread thin and the burden of being decent be
comes enormous; b~ly end fctm• laaPt'e be
come weapons of war; new weapons and methods 
raise new prob'iems as to what is humane and 
what is brutal. And always, war unleases the worst 
of human vices and weaknesses and gives oppor
tunity for their exercise. For future wan, such 
factors must be considered, particularly since such 
wars arc likely to be with peoples not so well\ 
:accustomed to international law, and who arc 
inspired by nationalistic fervor, or Communist or 
Fascist methods, or perhaps by the concept of a 
~o.l~ War. It is difficult to think that highly 
c1v1hzed peoples would permit mutilation, mass 
murder, or biological experimentation such as was 
practiced by Germans and Japanese in World 
War 11. It is probable that such extreme miscon
duct will be held down; the PW will, however, 
have to face individual brutality to extort infor
mation or confessions, and may sometimes be 
used for blackmail, extortion or reprisals. 

I 
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Speclal Questions Relatlns to 
Air Force Personnel 

There was a day when uirmen were re
garded with special favor, and a code of chiv
alry prevailed for them. That day, it is to be 
feared, is gone; on the contrary, bombing from 
the air arouses fear and a desire for revenge on 
those who drop the bombs or shoot from the air, 
and propaganda stirs up popular passions so that 
the airman is in more danger from the civilians 
into whose hands he may fall. 

While In the air. 

According to Spaight, "normally, ... it is im
possible to accept surrender in the air."2:1 Perhaps 
it would be possible to devise a surrender signal, 
but its acceptance by ground forces might be 
~uite dangerous to them. The enemy cannot sufoly 
assume that a disabled aircraft will surrender or 
not be able to escape; his duty is to assure its 
destruction. 

The problem is brought up to date by the para
trooper. In earlier days, it was regarded as in
humane to shoot a helpless parachutist; the pro
jected code of 1923 declared it to be illegal. 
Such a person today is not necessarily engaged 
in emergency preservation of his life; he may be 
armed for attack, a very dangerous foe, whom 
the enemy is entitled to shoot in the air if he can. 
Aside from this danger, he may be a spy, or 
ftying supplies, or engaged in other activity harm
ful to the enemy. The 1949 Convention can give 
him little protection, but he may call upon the 
general humanitarian principle that no more 
harm should be done to an enemy person than is 
needed to subdue him.:ia 

On the ground. 

It may be the duty of the flier to destroy his 
plane, when he has landed in enemy territory; 
it may equally be the duty of his enemy to cap
ture it undamaged, as far as he can. The flier, 

"'J. M. St,al1ht. Air rowr •11d W•r lt/1/111 Uni ed. loftdon: 
l .nn,mans. oro. ... n A Co .• 19471, p. Ill. In aemral s.,.i,111 II the 
bo."St authorltJ IOI' air ,..,, • ....,, lhouah alh.'ady out of clall: In -
l'\'IP,,CII. 

•A farnwr •ho allot an A,_,rlcan 1111racllutlat wu condemmrd 
to Ille lmprlaonmcnt. Then, •u 11<1 aurrctlClff, llut no own n:• 
alatana,. The United Nallona War Crlmca Commlaalon com111c:nted 
that the -n: fact of blllll.. out did not au-1lcall1 entitle Ibo 
airman to PW llahll and 11111 niay !lave bfftl - of Ille n
•hy Illa peaat1r w• nduced to ten yean. c- •I lo•I H.,...bl, 
t.1r Jt,,-,u clltcll In IIOle IS above, Vol. XIV, p. 16. 

10 

then, may be attacked to prevent him from dam
aging the plane; he may not be punished after 
capture for having made the attempt. Thia is a 
risky period; it would be inhumane to shoot the 
flier if he makes no resistance, but his effort to 
destroy his plane is to be regarded u rcsiltance. 
When he surrenders, or ia overpowered, the 1949 
Convention applies, and no harm should be done 
to him/" 

The flier is more apt-since he may come 
down far behind the lines of combat-to fall into 
the hands of civilians, and he is in especial danaer 
from them, because they arc not ao well informed 
as to his rights, and because of the emotional 
reaction of the crowd against attack from the 
uir. During World War II, Oerman officials de
liberately encouraged civilians to attack airmen 
who were forced down; and the Tokyo outraae 
of April 18, 1942 ia to be recalled. In both 
cases, th<" mistreatment of airmen wu punished 
as a war crime. 11 

Unlfwm1 . 

The flier may take off, not properly dreued, or 
he may shed his uniform in attemptina to ea
capc. 20 To be in uniform ia highly important, 
though it is not the only proof of combatant 
status. The assumption would usually be that the 
person out of uniform is engaged in eapionap or 
other illegal act; the burden of proof ":OUld be 
upon him. To be in another uniform than his 
own is especiaJJy dangerous. 

"'Aller captun, dlen _,,., to lie IIO IIDaillle t11•nt111a11o11 IO 
lie llllllle llctwftn Illa all'IIIU and otlltr PW. A ....., crl -
o1 alrw.n 11111 lie cllld la lllllcll Illa -1 NIii --r• Tllul. la 
Ille lrlal of ICl/llq,r -' 0.,, U•• llt,.,U. Vel.- 11, p. 67) 
olllctn weN Mid 1111111 for ...,_-•I ..,... ...........,_ 
lllleall .. ud lack ol lllldlcal •--tloa. Aa 10 ........ wedl, -
Ibid .. Vola. IV, p. Ill, VII, p. 271 IX, ,- l1 XI, ,_ I, aa
wllo ..... d ,._rlcu PW IO ,ullllc curloalt, ,...._ ....... 
Ille IIIWII of •-> WN ==• f,,., el 0,_., ,,.,.,, 
Ibid.. Vol. XI, p. SJ, All - .... 1111hr le .. 
C• ol MH Wlelft ud Odien C"-11 • 1ta111 Ltift Ill C-> 
hi •lllcll 1111 AJlled al-. nca,lllnd .,_ ......... __,., 
wen lllot. 1114., Vol. XI, p. JI, Two - crl Nfalr trial la 
Japan are 1l,en la ,.,,,., Vol. V, P.· to. 66. 

"'la ._ "l!an Lylldllal C-.' dine .,.... ~ - kllW 
bJ clvlllUII. TIM Oennu ca,-la Ill wlloa _,.. .., WIN Md 
wllo permitted Ille• 10 lie killed, .... , wllll a clYIIIIII, -
HCCUwd, Md -ral odlln - ptUUIN. ,_ 1/U..,,, C• cltld 
In IIOIO U, lbowl, Vol, I, p. •. 011 1111 Oilier ....._ 1WO Oerau 
policemen wllo allot • c•(ltllnd ••- w• lie -,. u allnlpt 
-Ion lo "" _. .. "" .......... lctllll ............. c
., w,111 .,.,, .,,,,,., Ibid., Vol, XIII, p. 1•. 

........ ,. •lfl• r/1., _tlM ........ at ,,, 1•101. It II uld 1111t 
ClleMNll'I "Flri-a Ttenl" WN -.. • IO .....,_ la -
nectlCIII wllll 11111 Aamcu Vollln•r o-., a ....._ _, be 
nlltd - lo lllelr ...... ....., .. lffl or ,,... ~ 



• •' J 

.· 

... 

Air attack a, a war crime. 

There have been proposals to treat as war 
criminals airmen who attack civilians, unfortified 
towns, ct cetera. Such proposals may now be re
garded as out of date; air attack is no longer 
exceptional, but a routine and accepted part of 
the war effort. An air attack may be inhumane 
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because unnecessary for the military purpose; in 
this sense, it might be regarded as a war crime. 
It cannot be so regarded if the action taken is a 
useful or demanded part of the war effort. There 
remains, however, the fact that reservatiom made 
by some states to Article 85 of the 1949 Con
vention leave to the state a unilateral determi
nation as to what is a war crime. 

I·•·• 
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United Nations Enforcement Action 

The United Nations action against aggression 
in Korea is an entirely new situation, raising 
questions as to the applicability of the law 
of war. War, however difficult to define, has 
hitherto been regarded as a conflict between 
states, in which each party has equality of legal 
rights. United Nations enforcement action, how
ever, is action by the organized community of 
nations against an off ender, an entirely different 
relationship, in which the legal rights of the par
ties are not necessarily equal or the same. It could 
be argued that one party (the aggressor) has no 
rights, and the other party (the United Nations) 
has all rights. We need not enter into this theoreti
cal problem, which will doubtless occupy states
men and thinkers for years to come. 

The United Nations and PW. 

The United Nations, however, was faced with 
practical problems, for which it was quite unpre
parc:d, when it undertook military action in Korea; 
ell(cept for the laws of war, there were 110 rules 
available to guide its forces. Insofar as PW were 
concerned, there was no doubt that the United 
Nations would conduct its part of the conftict in 
as humanitarian a fashion as possible. The United 
Nations Commander reported in September, 1950 
that he had extended his proclamation for United 
States forces, with regard to PW, so that it would 
apply to all forces in the UN Command.21 He re
ported also that accredited Red Cross delegates 
had been received, that a PW Information Bu
reau was established, and that capture cords were 
regularly mailed to Geneva. The Fifth Report 
noted that "the standard Republic of Korea Army 
ration" and a ••gratuitous tobacco issue" were 
provided. 28 The Red Cross was permitted to pur
chase reading materials for the PW, which were 
"not censored"; and PW were allowed to receive 
parcels.211 It was later reported that camps were 
being improved and winterized, water systems 

"'"Third ltporl of Ille UN Co1111111nd Operatloal In Korea," DI• 
paruncat of Stale l'llbllcallon, No. 3062. 

•"FIIIII ltllOrl of IIN! UN Cotnlllalld ()peralloal la Korea," 
Dt1111r11m111 c,I Stale Publication, No. 3916. In allo UN Doc. 
S/ 2412. 

"'"Sblll ltpOrl of the UN c .. -1111 Opentlona la Korn," 
l~partmL'ftl of Slate Publlcallon, No. 4006. The INt Cot1m1llclll 
don DOI for111d ff-nlllp or l'Hdlna ma11,r. 5ff Anica. 76. 

added, and large supplies of warm bedding pro
vided. =111 

This meticulous observance of the 1949 Con
vention was not matched by the other party to the 
conflict, whose conduct has given rise to several 
points of discussion. Atrocities committed against 
United Nations personnel when captured were so 
numerous that a war crimes division was estab
lished "for the investigation and apprehension of 
persons suspected and accused of having per
petrated conventional war crimes"; definitely ex
cluded from this jurisdiction are "the S<H:alled 
international crimes of waging aggressive warfare 
und crimes .against humanity, such as gcnocide."31 

Apparently, the Communist command kept 
some sort of record of PW, though it is not known 
how accurate the list was. Various discrepan
cies appeared in the lists submitted to the United 
Nations Command, particularly with regard to 
South Korean PW who, it is suggested, were 
being forcrd to fight or work with the Com
munist forces. 

A new question arose out of the truce dis
cussions, at which United Nations representatives 
proposed that only those PW be returned who 
wished to be returned. It is clearly the obligation 
of a Detaining Power, under Article 118 of the 
1949 Convention, to "release and repatriate" all 
PW; the only case in which the PW ia given 
a choice is while wounded or sick during hostili
ties, under Article 109. Would a cease-fire ar
rangement be equivalent to "cessation of active 
hostilities"? In any case, though nothing is said 
in the Convention concerning cartels, it is ob
viously within the power of the antqoniata to 
agree upon auch terma- of exchanp, durin1 hos
tilities as they may wish. There is every indication 
that Communist authorities will demand the re
turn of all their men, whether or not against their 
will. In general, one may ask, concemin1 such a 
situation, who would care for the thousands or 
perhaps hundreds of thousands who would prefer 

•"Nladl ·•port ol .... UN c-... <>,eratloM .. Jtona ... 
nes-n-n1 of Ill• Pulllk:allall, No. 4051. .. 111111 UN Doc. 
1/ltMI 1/20!31 1/21701 1/22461 l/2J771 1/2410, 
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A toulMllll'1 IMtrlpdoll ol a Uallecl N..._ C-. a& ltole .. 
_, Ill fOlllld la ........ , ._ ... ,_, l..ar, S, 1952. II 
,. J2. . 

•t"ll!lpdl 111d Nlalll ....... of die UN C--, 0,.ratloM 
la Korea." De..,._., of llale hllllcatloa No. 4051, 
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not to return to their own countries-if for no 
other reason than they could live at higher 
standard in the prison camp than at home? 

Soviet Union. 

From the conduct of the Communists in Korea 
one may make deductions concerning treatment 
of PW by the Soviet Union. Numerous cases of 
mistreatment of captives have been reported.a~ 
The Judge Advocate General of the Eighth Army, 
according to the New York Times of November 
l 5, 1951, charged that more than 2500 UN 
prisoners of war (aside from far more South 
Koreans) had been killed by Communist forces, 
even though the Chinese claimed to comply with 
the Geneva Convention. Instead of onicial data, 
confirmed by Red Cross inspection, they issued 
"highly colored propaganda" which was entirely 
misleading; this propaganda charged that United 
Nations PW were subjected to inhuman torture. :i a 

The Soviet Union is in genernl unwilling to 

" S.·~ UN l>,>< . S, lO'HI ; S !107 : S1ll~fl ; S 2217: S/ 2.0R . 
" 't 'at,l,•1ram 11( l'I N,,.,·mb.·r IY~I hi lh~ Pr~1llk·nt of tho, 

<l,·11<·1•1 A ... •nibly, UN I><•• . A; 1'17!. 

limit itself by treaty obligations and has little re
spect for such treaties as it does contract, except 
where it stands to gain by observance.3~ It did not 
accept the PW Convention of 1929 and, while it 
signed the 1949 Convention, it has not ratified it. 
With regard to its own men it is indifferent;u 
consequently, the threat of reprisals means little. 
So many states charged it with holding their 
soldiers after World War II that an investigation 
was conducted by the United Nations. The 
Japanese reported some 350,000 PW not re
turned; the Soviet Union replied that all Japa
nese had been repatriated except some 1500 held 
for war crimes.=111 The pressure of public opinion 
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will doubtless have some effect, as_ it apparen~lJ 
has in Korea; but the status of PW ID Communist 
hands will have to be regarded as uncertain. 

:us,.-c H. D. Stel...-r "Malnaprlnp of Chi- Com11111nl1t fo.,.l1n 
Polky," A""'rlcfn Joumal of ln1emallonal Law, Vol, 44 (19.10), 

p. •-~in ~••rd 10 Ille nak1 conccmlna prlaonc,n of war Ille O0ffrn• 
""'"' ,,f Ille US!lR dO<.'S no, COlllldrr IIMII bouad bf .,.,, lnler• 
........... , .. ttl'""'"'' whal..,.,vcr. Al '"" prcwnl 111111 Ille peull)f 
for .,.,.,,,..,lilal~II wrrcnckr lnlo capclvlly nol necnall• Wd b)' combat 
rnnllllklM ill dt.•alh by llhonlln1, ac,ordln1 lo par, 14 of Ill<: 
lll'1ulall,1M on Mllllary Off<nM:I," Gr,a/ So,wl Ew,clo,,41#1, Vol. 

X~~:,:;.,:!!ik,n Tran,mlnc4 by Oovcrn,...,nll Concemlna Prl10f1Cn 
c,f War," IJN l>oo: . A/AC. 46/1 Add. I and 2. Reporll from odler 
<iov,•rnm.•n11 ""'Y i,., fuun.i In Ille alldllloul docuNnll lo A/ AC, 
411/ 1. 
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