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Preface

This study of the background, general principles, and application of the
Geneva Convention has been made to familiarize Air Force personnel with
the essential features of this international agreement and to point out the
important background events and situations pertinent to the present status
of agreements on Prisoners of War,

The machinery for the protaction of Prisoners of War is briefly sum-
marized. The rights of a POW dciive from several treaties: the Hague Con-
vention of 1899 and [907, the Geneva Convention of 1929, and today,
chiefly from the Geneva Prisoners of War Convention of 1949. Each state
is bound only by the treaty which it has accepted. There are, however, cer-
tain principles of international customary law which are binding on all states.

Most of the data contained in this study was prepared through Research
Studies Institute Contract (AF 01 (600)-1) with Beloit College, Beloit,
Wisconsin and Dr. Clyde Eagleton, asthority on international law, New
York University. Dr. Eagleton was techinical expert to the Dumbarton Oaks
and San Francisco Conferences, and served in the Department of State dur-
ing World War 1. Presently, Dr. £agleton is emeritus professor of interna-
tional law and Director of th: Institute of International Law, New York
University. He has been, for several years, a member of the editorial board
of the American Journal of International Law.

PAUL H. NESBITT
Chief, ADTIC
Research Studies Institute
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Historical Background

IN THE DAYS OF antiquity, the individual captor
exercised complete freedom with respect to
persons captured by them; he might kill, or en-
slave or hold for ransom.' By the eighteenth cen-
tury, there was a tendency to mitigate the cruel
practices of warfare;® and, during the nineteenth
century, it was accepted that the treatment of
prisoners of war by the captor state should be
similar to that accorded its own troops. The In-
structions for the Government of Armies of the
United States in the Field, prepared by Dr.
Francis Lieber in 1863, affirmed the principle of
humane treatment for prisoners and set forth the
view that they were in the hands of the hostile
government and not of the individual captors.
In July 1874, an International Conference was
held at Brusscls for the purpose of working out
a code of the laws of war. A convention was
adopted which, although unratified, was of im-
portance in that it formed the basic text for dis-
cussion at the relevant committee of the 1899
Hague Conference. Many of its provisions had to
do with prisoners of war.

Hague Conventions of 1899 and 1907
respecting the laws and Customs of
War on Land.

The first general treaties laying down a law_

for the treatment of prisoncrs of war were con-
cluded at the Hague Conference of 1899. A
number of provisians relating to prisoners of war
were drawn up and included as Articles 4-20 of

the Rcgulations annexed to the Hague Conven-

tion respecting the Laws and Customs of V/ar on
Land. These provisions were re-established. with
a few amendments, at the 1907 Hague Cou-
ference. The United States and Russia were.
among those states ratifying the 2nd Hague

\cnnon of 1907’

‘or ihis period. and in gemwral, we W. E. S, Flory  Prisoners
of War (Wushington: American Council on Public Aflain. 1942):
H. . Fooks, Prisoners of Ww (Federalsburg,  Stowcll Pmlmu
Company. 1924); G. Werner, “Les Prisonniers de Gueree.”  Acude-
mic de  Droit  Internation. Recueil des Cowrs um--n. $-103.
P Bordwell. The Law of War Beiween Belligerents (Chicago: Cal-
b.oanan & Co.. 1908),

“Ihe Tresty of Amity and Commerce concluded in 1788 between
the United States and ssia was one of thwe carlicst formal agrov.
ments o include provisions for the trcaiment of prisomers of war,
See Malloy, Treaties, Vol. Il 1484-1488

4. B. Scolt. The Reporis to the MHague Conferences of 1899 and
1907 (Oxford: Clarendon Prcss. 1917), pp. 177, 900,

-

The Hague provisions regulating the lots of the
prisoner of war, although later shown in practice
to be insufficient, marked the tremendous change
in thinking with respect to the ént of war
prisonggs. Article 4 affirmed the principle, by
then generally accepted that prisoners “are in
the power of the hostile Government, but. pot of..

‘of the individuals or corps 1 who .captured them.”

The principle of humane treatment was stated in
the same article; the national standard was set .
forth with respect to food, quartéﬁ,’ and clothing
for prisoners (Article 7); prisoners unsuccess-
fully attempting to escape we’;?ﬂm
ciplinary punishment; ‘and provisions were in-
cluded regardmg parole, bureaux_far infarmation
abaut prisoners, and relicf socicties. The matter
of repatriation was mentioned onfy briefly in Arti-
cle 20.

The effectiveness of the Hague Conventions
was impaired by the ‘“general participation
clause,” which provided that the Convention was
binding in a particular war only if all the belliger-
cnts in that war were parties to it. Technically,
therefore, belligerents would rarely be bound by
it. Many states, however, chose to apply the prin-
ciples laid down in the Hague Conventions; this
was the position adopted by the United States.*

Toward the end of World War I, a number of
bilateral agreements were made between belliger-
ent parties relating to prisoners of war. Among
these was an agreement between the United
States and Germany concerning sanitary person-
nel, civilians, and prisoners of war, signed on the
same day as the Armistice.

10n August 9, 1917, the Secrelary of Siatc sialed thal “Inssmuch as
all the powers cngaged in (he present was are not parties to the con-
vention the Depariment of Siate fegards it as not binding 88 be-
tween the belligerents in the present war. In 80 (asr 88 the rules set
forth in the convemtion are declaratory of inwraational law, they
are of coune obligatory ss being & part of the law ol satioms. but
not by virwe of the convention in which they lu laid dowa."
United Staws, Forcign Relations, 1918, Supp. 10, p.

The chicl sgrevments were:
Copenhagen agreement of 1917 (Germany, Auwh Hunury Rumanis.
Russis. Turkey and various National Red Cross Societies
Agreements between Turkey, Great Britsin, and Fum. ‘signed at
Berme, December 28, 1917 and Parch 18, 3908,
Franco-Uerman agrevmuents signed at  Berme March 15, 1918 and
April 16, 1918,
Austro-Scrbian agrovment signed at Berme Junc 1. 1918,
Arrangememt  between Goermany and Grest  Sritain, signed at the
Hague, July 14, 1918,
Convention  between  Austria-Hungary and luly, signed at Berne,
September 20, 1998,
German-Avicrican amuulmu signcd at Berne. November 11, 1948,
‘This list is taken from R, Frick-Cramcr, The International Com-
mitter of the Red Cress d the Internationsl Conmm.n Relative
to Prisoners of Wer and Civiliens (Oensvs, 1943), p. 4, 8. 2. Sv
also Flory, Prisoners of War, p. 22,
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Gensva Convention of 1929.

The experiences of the various countries in
World Eﬁ ] with regard to prisoners of war®
confirmed the necessity of revising the articles of
the_Hague Conventign. After much preliminary
work by the International Committee of the Red
Cross, a D ylomatlc Conference was convened in
Gm_m___gm for. the purpose of revising rules
reggrdmg the treatment of the sick and. woundcd
in_armies in the field ag_cl_ml.hnspoa—to—the
trealMENTof prisoners of war. Forty-seven statgs
pamcl'p'a'l'mrawmg up Convcntxons on both
subjects.

“The 1929 Convention Relative to the Treat-
ment of Prisoners of War? consisted of tticles,
as compared with the_17_articles of the Hague
Conventign. All of the latter articles were incor-
porated into the 1929 Convention with the ex-
ception of articles 10-12 rclating to releasc on
parole. Many specific provisions werc added with
the object of providing a larger measure of pro-
tection for prisoners of war. The definition of war
prisoners within the meaning of thec Hague Con-
vention was broadened to include naval and air
forces of the belligerent as well as land forces;
reprisals were categorically forbidden against
prisoners of war; all forms of cruelty were for-
bidden; work done by prisoners was to have no

direct connection with the operations of the war;
.____:_

See ). Ocmv International Law and the Worid War (1920),
Vol Il Cru XX1 and XXIL.

The text of the Convention 8 given in Actes de la Conference
diplomatique de Geneva (Geneva, 1930); aho in U. S. Treaty Series
\Pl‘ol '\‘!6 M. 2? Mudson, International Legislation (Washinglon, 1936).
p.
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provisions with regard to food, clothing and hy-
giene were considerably expanded. New sections
were added on relations of prisoners with the ex-
terior and on penal and disciplinary sanctions, and
a procedure for repatriation was included.

The United States, which was one of the par-
ticipants at the Conference, ratified the Conven-
tion in 1931. The total of States Parties to the
Convention eventually reached fifty.* The USSR
was not included among them.

World War Il.

The treatment of Allied prisoners of war by the
enemy powers during World War 11 left much to
be desired, and upon the conclusion of hostilities,
a large number of German and Japanese officers
and men were punished for violations of the laws
and customs of war, including murder or ill-treat-
ment of prisoners of war. Although non-compli-
ance with the 1929 PW Convention, rather than
inadequacy of the provisions themselves, may be
said to be mainly responsible for the state of af-
fairs in World War 11, it was nevertheless felt
that a revision of the Convention should be under-
taken. Such a revision had been suggested as early
as 1938 by the 16th International Red Cross Con-
ference, and it had been agreed to convene a
Diplomatic Conference for this purpose in the
early part of 1940; but the outbreak of World
War 1I prevented it from being held.

*A list of States Partics to the 1929 Convention is given in the
rml Record of ihe Diplomatic Conference of Grnn ol 1949
(Berne: Feders| Political Dept., 1949), Vol. 1. p.
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The 1949 Convention

1945: Preliminary Work by International
Committee of the Red Cross.

In a memorandum dated February 15, 1945
the International Committee of the Red Cross ad-
vised all Governments and National Red Cross
Societies that it was undertaking to assemble and
centralize preliminary data with a view to the
revision of Conventions relative to war victims.
Encouraged by the replies urging it to pursue its
work in this field, the Committee proceeded to
draw up, with the help of Red Cross Societies and
Governments, proposals and first drafts on four
subjects:

(1) Establishment of a new Convention for the
protection of civilian persons in time of war;

(2) Revision of the 1907 Hague Conventiorn
adapting to maritime warfare the principles of the
1906 Geneva Convention.

(3) Revision of the 1929 Geneva Convention
for relief of wounded and sick in armies in the
field,

(4) Revision of the 1929 Geneva Convention
relative to the treatment of prisoners of war.

The work of the International Committee on
these subjects was examined at the Preliminary
Conference of National Red Cross Societies, con-
vened in Geneva in July 1946. Delegates from
fifty countries were present. The Conference was
unanimous in recognizing the necessity of revis-
ing the 1929 Convention on Prisoners of War and
made many specific recommendations in this re-
gard.?

1947: Conference of Government Experts.

The Preliminary Conference of National Red
Cross Societies was followed by a Conference of
Government Experts which met in Geneva from
April 14-26, 1947. On the basis of the proposals
submitted by the International Committee of the
Red Cross, of the opinions expressed by the Na-
tional Red Cross Societies and of drafts prepared
by several Governments, the Conference adopted

SInternational Commities of the Red Cross. Sum
the Work of the hm-lnry Conjerence of Nati
Societies (Cemsve, 19M47)

Report on
Red Cross

preliminary drafts on the four subjects.!® It was
aided in its work by an article-by-article com-
mentary on each of the four Conventions drawn
up by the International Committee of the Red
Cross.!! The drafts adopted by the Conference of
Government Experts were then submitted in Sep-
tember 1947 to a Commission of National Red
Cross Societies, which gave its general approval
and made a number of suggestions of its own.

1948: 17th international Red Cross Conference
ot Stockholm.

Draft revised Conventions' were then sub-
mitted by the International Committee of the Red
Cross to the 17th International Red Cross Con-
ference, which met at Stockholm in August 1948,
The Conference approved with certain amend-
ments the draft conventions placed before it, and
these drafts were taken as the bases for discussion
at the Diplomatic Conference of 1949.

1949: Diplomatic Conference of Geneva.

Thus, after long and intensive preparation on
the part of the International Committee of the
Red Cross, Government representatives and ex-
perts, and National Red Cross Societies, a Diplo-
matic Confercnce was finally convened in Geneva
by the Swiss Federal Council.'!* The Conference,
which met from April 21 to August 12, 1949

®iniernational Commitics of the Red Cross, Summary Report of
the Work of the Cnhnm of Governmens Experts for she Sindy
:“ 1&)0 lc".unnmu for she Pressciion of Wer Victims (Qsseva,

Nenhm ol the Ullnd Saws Delegation o _the Conference of
Chairman: Albert E. Clattenburg. )r.
2,-‘" :mul Dlvldon Duumul of Btaw; Dolnu“
wya Freeman, Blackshear
lry' Provost M

Omnl V. I.A."'Iudd W. Swrr, Amer-
un Nmoul led Cross,

nternational Commities ol the Red Cross. Prel Decw-

-mm Submitted to the Commizsion ¢! G -

(Oucv.l s 1947), % Vols M. .m
ntermational Commitiee Cross.

New Conventions for the m ol Wer vmmn'("'o..m.%':

14!,.

inal Record of the DI Conference o! G, 1909
(Berne: Federal MM)!V*&&'“”
mmmmmwum

il, Certified copies
L”.i Soe, concerning

949 Conven! o Trestment Prissners *
S Miami Law Ouarierls (Docembor’ 19903 063 0. Dores
Ir.. “Revision the Rulss of Wartare,” 4) Precoedings of
Americon Society of Law (1949), 102-100) J.. A.
OGutteridge, *“The of 1960.% 26 Brisish Yoearbook
of Inmwrnationsl Law (1949), 294-326; Jesn “Le problem
ll ponales doms 11 convention de

e B A LSV ITH IFEATT LTS LM L "WANS T e " T .
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was attended by delegations from fifty-nine States.
Observers included representatives from several
other States and a number of international organi-
zations. The USSR, which had not participated in
any of the preliminary meetings up to this point,
was represented by a large delegation at the 1949
Conference. Four new Conventions were adopted,
onc of which was concerned with prisoners of
war. All, however, were intendcd to protect hu-
man beings in time of war, and quile a number

1929 CONVENTION

STATE Signed

LR WA LY TR A L UV NR AL YN L OV G S Y

Acceptance

TR T T T T -

of articles are common to all four Conventions.

Signatures and Acceptances.

A survey of the parties bound to the 1929 and
1949 Conventions is given in the following table.!*

ViThe list for 1929 was takcen from the Final Record of the 1949
Conference (e note 13 sbove). It was cheched at the United
Nations on January 14, 1952 and the following discrepancies noted:
Iccland and Iraq are not listed as having acceded; on the other hand,
a “Republic of Slovakia™ is recorded as of 1939 (League of Nations
Treaty Scrics. Vol. 197, p. 316). Note that ratifications or accemsions
1o the 1949 Convention become effective six months afier deposit.
No reservations were made (o the 1929 Convention.

1949 CONVENTION
Reservation
to Article

Signed Acceptance

Afghanistan - -
Albania
Argentina
Australia
Austria
Belgium
Bolivia

Brazil

Bulgaria
Burma
Byelorussian SSR
Canada

Ceylon

Chile

China
Colombia
Cuba
Czechoslovakia
Denmark
Dominican Repub.
Ecuador

Egypt

El Salvador
Estonia
Ethiopia
Finland

France
Germany

Gt Britain (UK)
Greece
Guatemala
Holy See
Hungary
iceland

India

Iran (Persia)
Iraq

M D M M M X

¢ S X M M 3 g X g M D 3 D D M M M

1O 3 3 P M g M 5 M a1 M M M M > M X 1 K
1 M M »x

M M M

R T A |
M g M X X

- 10, 12, 85

- 10, 12, 8S

- 10, 12, 83

.19 Dec 5C
27 Jun 51 -

28 Jun 51 -

22 Feb 51 -
- 10, 12, 8§

9 Nov 50 -

.xx.xxxxx.xxx.xxx.xxxxxxxxx.xxxxxxxxx
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1929 CONVENTION 1949 CONVENTION

Reservation
STATE Signed Acceptance Signed Acceptance to Article
Irish Free State X - X - -
Israel - 3 3 6 Jul 51 .
ltaly X 3 X - b
Japan X - - - -
Jordan - - - 29 May 51 -
Latvia b3 x - - -
Lebanon - - x 10 Apr St -
Liechtenstein - X X 21 Sep 50 -
Lithuania - X - - -
Luxemburg 3 - X - e
Mexico X 3 X - -
Monaco - 3 X S Jul 50 -
Netherlands b3 x x - -
New Zealand b3 x X - b
Nicaragua b3 - X - -
Norway b3 b3 X 3 Aug 51 -
Pakistan - 3 x 12 Jun 51 -
Paraguay - - x - -
Peru - - 3 - -
Philippincs - X b3 - -
Poland X 3 X - 10, 12, 85
Portuga!l x x X - so
Rumania X 3 X - 10, 12, 85
Siam (Thailand) X x - - -
Spain X X x - so
Sweden X X X - -
Switzerland 3 x X 31 Mar 50 -
Syria - - X - -
Transjordan - X - - -
Turkey X X x - -
Ukrainian SSR - - X - 10, 12, 85
U. of 8. Africa x X - - -
U. S. S R. - - X - 10, 12, 85
United States b3 b3 X - -
Uruguay X - X - -
Venezuela b3 X X - -
Yugoslavia x x X 21 Apr SO 10, 12
*9See following page. ) [

Reservations.

Most of the reservations attached to the Con-
vention of 1949 were made by the states of the
Soviet group (Albania, Bulgaria, Byelorussian
SSR, Hungary, Poland, Rumania, Czechoslovakia,
Ukrainian SSR, USSR ), and are the same in sub-
stance. They deal with three articles:

Article 10: refuses to allow an organization to

assume the functions of a Protecting Power with-
out the consent of the state of the PW,

Article 12: in case of transfer of PW by the
Detaining Power to another power, holds the De-
taining Power responsible for treatment of PW.

Article 85: does not feel bound to apply the
Convention to PW who have been convicted of
war crimes under the Detaining Power. (This
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claim to unilateral decision is potentially im-
portant; see below).

Yugoslavia made the same reservations for
Articles 10 and 12 but not for Article 85. Other
rescrvations were:

Argentina: will not apply the Convention, ex-
cept for Article 3 to conflicts not of an interna-
tional character.

Spain: will grant no more than the same pro-
cedures and penal and disciplinary sanctions as
for her own armed forces; limits meaning of 1n-

ternational Law in Asticle 99.

Italy: reserves last paragraph of Article 66.

Luxemburg: will apply its national law to cases
“now under ¢ . sideration.”

Portugal: reserves rights under uncertain mean-
ing of Articles 3 and 4; regarding Article 60,
will not pay PW more than 50 percent of pay
due her own soldiers; and makes reservation.to
Article 10 similar to that of the Soviet group.

New Zealand: reserves views regarding reserva-
tions of other States.
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Pre‘sent Protection of Prisoners of War

Conventional obligations regarding PW

The various agreements, the varied parties
thereto, and the reservations attached, make it
necessary to study the situation of each state
separately, so far as the Conventions are con-
cerned. Thus, states are technically not bound
by the Hague Regulations of 1899 and 1907 if
one party to the conflict does not accept them.
Fifty states—not including the Soviet Union—
are bound by the 1929 Convention; fifteen thus
far by the 1949 Convention, though it may be
expected that many others will come along. The
1949 agreement replaces the one of 1929 among
its signatories (Article 134); as to their relations
with non-signatories who are parties to the 1929
Convention, nothing is said (but the fundamental
principles of both are the same); in their rcla-
tions to Powers bound by the Hague Conventions
of 1899 or 1907, the 1949 Convention is com-
plementary to Chapter 11 of the Regulations (Ar-
ticle 135)—whatever that may mean to a state
not bound by the 1949 Convention. Powers par-
ties to the 1949 agreement are bound in their re-
lations with each other, even if non-signatories
are in the conflict; they are also bound to such
non-signatories if the latter accept the Convention
and apply it in practice. Nor can a party to the
conflict escape its obligations by denunciation
made during the conflict (Article 142).

It may be suggested that the 1949 Conven-
tion is too elaborate, and that many of its detailed
requirements will prove impossible of execution
in modern war. A state blockaded and bombed
and deprived of supplies may be unable to live
up to the standards set; in any case, the mainte-
nance of hundreds of thousands, even millions,
of PW is a very heavy burden on any state. We
may expect failure to live up to the detailed pro-
visions of the 1949 Conv Venuon, nevertheless, it
represents much advance, “and sets goals in terms
of legal rights which can be fairly pursued.

International Law,

A large part of the 1949 Convention may be
regarded as reaffirmation of principles of custom-
ary international law, which is binding upon all

states, regardless of whether they have accepted
any treaty concerning PW. This is indeed stated
in the 1949 Convention itself (Article 142), which
asserts that even after denunciation parties “re-
main bound to fulfill (obligations) by virtue of the
principles of the law of nations, as they result
from the usages established among civilized peo-
ples, from the laws of humanity and the dictates
of the public conscience.” It was affirmed by the
Nuremburg Tribunal: “The law of war is to be
found not only in treaties, but in the customs and
practices of states which gradually obtained uni-
versal recognition”; and, “Prisoners of war were
ill-treated . . . not only in defiance of the well-
established rules of international law, but in com-
plete disregard of the elementary dictates of hu-
manity.”! Mr. Molotov, for the Soviet Union, on
7 November 1941, protested against the “‘out-
rageous violation by the German Government of
the elementary principles and regulations of inter-
national law and of the International Agreement
signed by representatives of Germany itself.”!*
Textbooks of international law affirm certain prin-
ciples for the treatment of PW as principles of in-
ternational law.}?

It would doubtless be difficult to maintain
many of the detailed provisions of the Conven-
tions as generally accepted international law, but
a few general princlples are beyond question.
Members of the Armed Forces{combatants cer—
tainly-and—douttizss-nomcombatmts-siser-have 2
right to special protections. They are the captives
of a state, not of individuals, and this state is re-
Histers ol e’ Unised "ﬁ::?.“."ﬁ"!—'&.’%&ﬁ..‘“’..‘i‘ she
Development of the Laws of Wer ( Published for the
United Nations War Crimes C by His Nlh«y'l Stationery
ouulmn.»“ﬁ.u This book ss a whole is a vindication

Reports of to bo found in Lew Reporis of Trials of
War Criminals Stkcnl and Pre, by the Uniwd Nations Wear
Crimes Commission (London: blished for e Uniwed Nations
War Crimes Commission by His Majesty’s Stationery Ofice), 1947
Henlumr clied as Law Reperis. Vol. X1 contains a pumber of

"Ilmon of the Uniel Nations War Crimes Commission, p. W,
It & 0 be notwd that Gurmany justificd her brutal mn-em of
Russisn PW on the ground that the Sovict Unlon wauld mot allow
lmpecllonoll'\\lumuntvtholmc ntion. Sve M. Junod,
Warrior Without Weapons (New York: Macmillan. 1951), p. 206,

MC. O. Fenwick. International Law (Jld od. New York: A
Century-Crofts, 1948)., pp. $74-576: Oppeaheim. Insernational
uncmwhyunn mem Co.,
1940), Vol. I, 2’! i G. H. Hackworth, Digest of Inwerne-
tionsl Law (Wnll Oowmml Printing Office, 1943), Vol
VL pp. 277, 278, 281 cl cutera: and ace Masgo Case, Law
Reporis, Vol. XI. pp. 60-61, in which the tribunal rolecied the
pluo(-llumn scneral 10 the effect was Rot bound

that Ja
by the Convention and held him gullty '::dn international
law, I'of stment of PW during evecuation.
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sponsible for maintaining them while in captivity,
at least as well as it does its own forces. The
PW is not a criminal, but an honorable man, en-
titled to respect; he must be trcated in humane
fashion; he cannot be tortured or insulted. He
cannot be made to do labor which would help
against his own country; his private property must
be protected; he must be given fair trial when
under accusation; he must be accounted for to his
own country, and allowed to communicate with
the outside world, especially as regards his health
and legal statui__(Has—enempts-m‘escapc cannot
be regarded as a crime.

These and doubtless other principles may be
regarded as igternational law, binding on all states
regardless of whcth&tm:lwv_J\c;i%r:ld_‘; treaty
or_not. Vlcm;ms have been, an un-
ished"as war crimes, where possible. On the cgher
hand, the detailed rules of application of such
principles laid down in the Convention of 1949
cannot be regarded as binding on non-signatories;
and among its signatories, questions may be raised
concerning certain of its provisions. When does
war, or “active hostilitics,” of an international
character, begin or end, bringing into play, or
ending the obligations of the Convention? Who
are entitled to the special status of PW? More
persons, apparently, than the “combatants” of
the past." What is meant by the Power “on
which the PW depends”? Can the country of
which he is a national protect him if he was
captured while serving in the armed forces of an-
other state?'? Reprisals against PW are forbidden,
but are they not in fact necessary, and inevitably
employed as a sanction? Can a PW be Kkilled to
prevent escape, or in other emergency? Must he
be returned, after hostilitics, to his own Country
even though he is unwilling, or thereby en-
dangered? Can he be held indefinitely, on the
unilateral decision of the Detaining Power, on the
charge of “war crimes™?

Many such questions of interpretation, pro-
cedure and sanctions will doubtless arise even
where conscientious observance of the Conven-
tion is attempted. Article 11 of the Convention
authorizes the Protecting Power to attempt to
bring the parties together for discussion of any
disagreement as to the meaning of the Conven-
tion. If a specific complaint is made, an inquiry

"See H. Strebel, “Die Ocnler Abkommen vom 12 August 1949,
Fragen des Anwendungsbereichs.'” Zeitschrift fur luhndlxha oflent-
iches Recht und Volkerrecht, Vol. X1II (1950) cp

wSee Hackworth, Digest of International Law, Vol. Vl- l’ " 276,
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must be instituted; if procedure cannot be agreed
upon, an umpire may decide. The United States
opposed any form of compulsory arbitration, hav-
ing in mind the known antipathy of the Senate for
such an obligation. Resolution I adopted by the
1949 Confcrence urged Parties to refer disputes
concerning the Convention to the International
Court of Justice; but no obligation was created to
do so.

Sanctivns.

The means of enforcing international law are
notoriously weak; they become much weaker in
time of war. Nevertheless, some pressures are
available which can be used on behalf of PW,
The vjgits and inspections of delegates of the Red
Cress, Protecting Powers, or others are mr-m-
portant check-rein on carelessness or brutality—
where such visits are permitted. ictator-
ship secks to have a favorable public opinion, and
is inclined to better treatment of PW when ar-
raigned before the bar of public attention. If not,
a state may desire to assure good treatment for
its own men in enemy hands by reciprocal good
treatment of PW in its power; how potent this
feeling may be depends upon the respect felt for
human life. Germany was responsive to threats of
reprisal against her soldiers held abroad; the
United States and England hold life in such high
regard that they are at a disadvantage in such
bargaining; the worst mistreatment of Russian
prisoners of war by Germany did not bring the
Soviet Union to respect the Convention of 1929:
in the Far East life is held so cheap that there is
little bargaining power, especially when combined
with Communist control and severity.

Beyond this, however, is the possibility of sc-
vere penalty against individuals guilty of inhu-
mane treatment of PW. For centuries it has been
true that a belligerent government might try for
violations of the law of war, enemy persons within
its power—or for that matter, members of their
own personnel. The victor state, it is true, has
the better opportunity to reach such persons, but
this opportunity exists also for the defeated state.
Finally, we have now the precedent of the inter-
national tribunal at Nuremburg and.Takyo, which
executed or punished many persons for their in-

#Sce. for example, the enperiences of a
M. Junod, in his book, W,
Macmillan, 1951).

Red Cross deicgate
srvier Withouwt Weapons (Ncw York:
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humane conduct to PW.2! Whatever controversy
there may be concerning the legal status of these
trials, there is little doubt that some such tribunals
will be established for future wars, and less doubt
that the precedent-will serve as a powerful de-
terrent for the future.

The 1949 Geneva Conventions are part of a
great wave of development toward the statement
and protection of the rights of the individual
human being. It is manifested in the Declaration,
and a projected Covenant, of Human Rights; in
the Nuremburg and Tokyo Tribunals, in the work
of the International Law Commission of the
United Nations with regard to a code of Offences
against the Peace and Security of Mankind, and
another as to Rights and Duties of States; or in
the Genocide Convention. Insofar as PW are
concerned, this wave has helped secure a wider
coverage of persons, and a wider protection for
cach such person. Far more persons are covercd
than actual combatants; the distinction between
combatants and non-combatants is breaking down
here as elscwhere, and onc may look forward
to a time when protection will be given by inter-
national authority to all persons whether PW or
not.

NSce the list of cascs in History of the United Nations War
Crimes Commission and the Development of the Laws of War,
cited in notc 1S above, pp. $19-346: W. B. Cowlu Trlll of er
Criminals (Non-Nuremburg),"” 42 American J Inte
Law (INI) 314-317. Brief surveys of these trials. nol connned to
PW, “Nuremburg Trials, War (rimu ~and intcrnational Law.’
by Tellord lelor in Im Co No. 430 (April,
1949); and “The Tokyo Trlnl by S. Hotowlu Ibld No. 465
(November, 1950).

¥

On the other hand, there are factors which
make the situation of the PW more difficult. Chief
among these is the low moral standard prevail-
ing throughout the world today, and particularly
among nations, War has spread over the world
and now includes peoples unaccustomed to the
standards which Western nations, for long the
only important warmakers, have had centurics
to learn. To many of them life is cheap, and
brutality long accepted. Further, modern war is
of such tremendous scope that its refinements are
spread thin and the burden of being decent be-
comes enormous; brutalj ¢ be-
come weapons of war; new weapons and methods
raise new problems as to what is humane and
what is brutal. And always, war unleases the worst
of human vices and weaknesses and gives oppor-
tunity for their exercise. For future wars, such
factors must be considered, particularly since such
wars are likely to be with peoples not so well
accustomed to international law, and who arc
inspircd by nationalistic fervor, or Communist or
Fascist methods, or perhaps by the concept of a
Holy War. It is diflicuit to think that highly
civilized peoples would permit mutilation, mass
murder, or biological experimentation such as was
practiced by Germans and Japanese in World
War I1. It is probable that such extreme miscon-
duct will be held down; the PW will, however,
have to face individual brutality to extort infor-
mation or confessions, and may sometimes be
used for blackmail, extortion or reprisals.

Y mw
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Special Questions Relating to
Alr Force Personnel

There was a day when airmen were re-
garded with special favor, and a code of chiv-
alry prevailed for them. That day, it is to be
feared, is gone; on the contrary, bombing from
the air arouses fear and a desire for revenge on
those who drop the bombs or shoot from the air,
and propaganda stirs up popular passions so that
the airman is in more danger from the civilians
into whose hands he may fall.

While in the air.

According to Spaight, “normally, . . . it is im-
possible to accept surrender in the air.”?? Perhaps
it would be possible to devise a surrender signal,
but its acceptance by ground forces might be
quite dangerous to them. The cnemy cannot safely
assume that a disabled aircraft will surrender or
not be able to escape; his duty is to assure its
destruction.

The problem is brought up to date by the para-
trooper. In earlier days, it was regarded as in-
humane to shoot a helpless parachutist; the pro-
jected code of 1923 declared it to be illegal.
Such a person today is not necessarily engaged
in emergency preservation of his life; he may be
armed for attack, a very dangerous foe, whom
the enemy is entitled to shoot in the air if he can.
Aside from this danger, he may be a spy, or
flying supplies, or engaged in other activity harm-
ful to the enemy. The 1949 Convention can give
him little protection, but he may call upon the
general humanitarian principle that no more
harm should be done to an enemy person than is
needed to subdue him.*

On the ground.

It may be the duty of the flier to destroy his
plane, when he has landed in enemy territory;
it may equally be the duty of his enemy to cap-
ture it undamaged, as far as he can. The flier,

). M. Spaight, Air Power and Wear Rights (3rd ed. London:
Longmans, Green & Co., 1947), p. 128, In general Spaight is the
buest authority for air warfare, though already out of dak in somo
epects,

BA farmer who shot an Amcrican parachutist was condemmed
to life imprisonment. There was mno surrender, DUt 1o overt pv-
sistance. The United Nations War Crimes Commission commented
that the mere fact of bailing out did aot automatically entitle the
airman 0 PW swatus and this may have one of the ressons
why his penalty was reduced to ten years. Case of Jow) Hangobl,
Law Repores cied in note 13 above, Vol. XIV, p. 86,

10

then, may be attacked to prevent him from dam-
aging the plane; he may not be punished after
capture for having made the attempt. This is a
risky period; it would be inhumane to shoot the
flier if he makes no resistance, but his effort to
destroy his plane is to be regarded as resistance.
When he surrenders, or is overpowered, the 1949
Convention applies, and no harm should be done
to him.2

The flier is more apt—since he may come
down far behind the lines of combat—to fall into
the hands of civilians, and he is in especial danger
from them, because they are not so well informed
as to his rights, and because of the emotional
reaction of the crowd against attack from the
air. During World War 11, German officials de-
liberately encouraged civilians to attack airmen
who were forced down; and the Tokyo outrage
of April 18, 1942 is to be recalled. In both
cases, the mistreatment of airmen was punished
as a war crime,®

‘Uniferms.

The flier may take off, not properly dressed, or
he may shed his uniform in attempting to es-
cape.” To be in uniform is highly important,
though it is not the only proof of combatant
status. The assumption would usually be that the
person out of uniform is engaged in espionage or
other illegal act; the burden of proof would be
upon him, To be in another uniform than his
own is especially dangerous.

11 Afer capture, there seenu to be no ble difterentiation to
be made between the airman and other A-mdcuu
of airmen may be ciled in Which the usual ‘reles :rl‘
the trial of Killinger end Others (Lew Repeorts, V i, ». 61)
officers were held guilty for m during iaterrogation—
beating and lack olnglu mnm [
ibid.. Vols. 1V, p, 118, VIl p. 37 IX, p. l; XI, 1. Germane
whewo-dAmﬂcnmm’uk curiosity them down

) ml cl Genevel llulnr.

we!
ibid., Vol. XI, p. $). Al ludllm were found llll‘{ in
f Md‘llm :Ilf:d.“u‘l' Others (knu'v:‘u Stalag Lutt 111 Cm)
n W ty rmen. fecaplu escape,
were shot. Ibid., Vol. XI, p. 3. Memmmdh
Japan m .lven ln idid., Vol. V, p

Bis BuanynchluCu'lhmlrluurmmtmed
by elvlllun Sose charge they wers and
who nmmed men 0 hc hd lhr wlt | clvlllu.
cxecuted, and several others .“rm (as clml
in notc 15, adbove), Voll.v.liOulholhr COerman
Tolion 10 his_ pochét wers begalting. 3o .'ém. I ool dateme. Cone
mot c \n [~ e, Case
of Weiss and % Xlll.

=Spaight, op. rﬂ. ‘I,M' “exsmples ot pp. lﬂ-lot It is said that
Clllllll\lll'l Fl n" were unlo- a8 0 waiforms. Ia com-
nection  with rican  Volunteer Om question may be
nluduoohlrmnutth |monmmue-.




Air attack as a war crime.

There have been proposals to treat as war
criminals airmen who attack civilians, unfortified
towns, et cetera. Such proposals may now be re-
garded as out of date; air attack is no longer
exceptional, but a routine and accepted part of
the war effort. An air attack may be inhumane

11

.

because unnecessary for the military purpose; in
this sense, it might be regarded as a war crime.
It cannot be so regarded if the action taken is a
useful or demanded part of the war effort. There
remains, however, the fact that reservations made
by some states to Article 85 of the 1949 Con-
vention leave to the state a unilateral determi-
nation as to what is a war crime.
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United Nations Enforcement Action

The United Nations action against aggression
in Korea is an entirely new situation, raising
questions as to the applicability of the law
of war. War, however difficult to define, has
hitherto been regarded as a conflict between
states, in which each party has equality of legal
rights. United Nations enforcement action, how-
ever, is action by the organized community of
nations against an offender, an entirely different
relationship, in which the legal rights of the par-
ties are not necessarily equal or the same. It could
be argued that one party (the aggressor) has no
rights, and the other party (the United Nations)
has all ights. We need not enter into this theoreti-
cal problem, which will doubtless occupy states-
men and thinkers for years to come.

The United Nations and PW.

The United Nations, however, was faced with
practical problems, for which it was quite unpre-
pared, when it undertook military action in Korea;
except for the laws of war, there were no rules
available to guide its forces. Insofar as PW were
concerned, there was no doubt that the United
Nations would conduct its part of the conflict in
as humanitarian a fashion as possible. The United
Nations Commander reported in September, 1950
that he had extended his proclamation for United
States forces, with regard to PW, so that it would
apply to all forces in the UN Command.?” He re-
ported also that accredited Red Cross delegates
had been received, that a PW Information Bu-
reau was established, and that capture cards were
regularly mailed to Geneva. The Fifth Report
noted that “the standard Republic of Korea Army
ration” and a “gratuitous tobacco issue” were
provided.?® The Red Cross was permitted to pur-
chase reading materials for the PW, which were
“not censored”; and PW were allowed to receive
parcels.® It was later reported that camps were
being improved and winterized, water systems

“Third Report of the UN Command Operations in Korea,"”

De-
partment of State Publication, No. 3062,

=Fifth Report of the UN Command Op:mlm in Korea."
gemr;mm ol State Pubtication, No. 3986 also UN Doe.
> Sixth Report of the UN Command rations in Korea.”
Departownt of State Publication. No. 4006, 1949 Convention

does not forbid censorship of reading matwer. See Article 76,

12

added, and large supplies of warm bedding pro-
vided.*®

This meticulous observance of the 1949 Con-
vention was not matched by the other party to the
conflict, whose conduct has given rise to several
points of discussion. Atrocities committed against
United Nations personnel when captured were so
numerous that a war crimes division was estab-
lished “for the investigation and apprehension of
persons suspected and accused of having per-
petrated conventional war crimes”; definitely ex-
cluded from this jurisdiction are “the so-called
international crimes of waging aggressive warfare
and crimes against humanity, such as genocide.”?!

Apparently, the Communist command kept
some sort of record of PW, though it is not known
how accurate the list was. Various discrepan-
cies appeared in the lists submitted to the United
Nations Command, particularly with regard to
South Korcan PW who, it is suggested, were
being forced to fight or work with the Com-
munist forces.

A new question arose out of the truce dis-
cussions, at which United Nations representatives
proposed that only those PW be returned who
wished to be returned. It is clearly the obligation
of a Detaining Power, under Article 118 of the
1949 Convention, to “release and repatriate” all
PW; the only case in which the PW is given
a choice is while wounded or sick during hostili-
ties, under Article 109. Would a cease-fire ar-
rangement be equivalent to “cessation of active
hostilities”? In any case, though nothing is said
in the Convention concerning cartels, it is ob-
viously within the power of the antagonists to
agree upon such terms-of exchange, during hos-
tilities as they may wish. There is every indication
that Communist authorities will demand the re-
turn of all their men, whether or not against their
will. In general, one may ask, concerning such a
situation, who would care for the thousands or
perhaps hundreds of thousands who would prefer

2 Ninth Report of the UN Comand Openstions
Department of Siate Publication, No. 4051. Ses also UN Doc.
l/ms: 8/2083; 8/217s mus; 3/2317; 8/2410,
A journalist’s description of a United Nations camp at Koje-do
may be found in the lumlny Bvening Post, Janwary S, 1952, ot

p. 32
LU l!l.lmu and Ninth Reports of the UN Command Operations
in Korea,” Department of State Publication No. 4031,
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not to return to their own countries—if for no
other reason than they could live at higher
standard in the prison camp than at home?

Soviet Union.

From the conduct of the Communists in Korea
one may make deductions concerning treatment
of PW by the Soviet Union. Numerous cases of
mistreatment of captives have been reported.**
The Judge Advocate General of the Eighth Army,
according to the New York Times of November
15, 1951, charged that more than 2500 UN
prisoners of war (aside from far more South
Koreans) had been killed by Communist forces,
even though the Chinese claimed to comply with
the Geneva Convention. Instcad of oflicial data,
confirmed by Red Cross inspection, they issued
“highly colored propaganda™ which was entirely
misleading; this propaganda charged that United
Nations PW were subjected to inhuman torture, ##

The Soviet Union is in gencral unwilling to

#8%c¢ UN Doc. S:2096; § 2107; S/21860 8 2217; S/2408,

Cablegram of 19 November 1951 10 the  President of  the
Geactal Aswemibly, UN Do, A/ 1972,

13

limit itself by treaty obligations and has little re-
spect for such treaties as it does contract, except
where it stands to gain by observance.™ It did not
accept the PW Convention of 1929 and, while it
signed the 1949 Convention, it has not ratified it.
With regard to its own men it is indifferent;
consequently, the threat of reprisals means little.
So many states charged it with holding their
soldiers after World War 1l that an investigation
was conducted by the United Nations. The
Japanese reported some 350,000 PW not re-
turned; the Soviet Union replied that all Japa-
nese had been repatriated except some 1500 held
for war crimes.* The pressure of public opinion
will doubtless have some effect, as it apparently
has in Korea; but the status of PW in Communist
hands will have to be regarded as uncertain.

MS¢e H. D. Steincr “Mainsprings of Chiness Communist Foreign
Policy.”” Amuricgn Journal of International Law, Vol. 44 (1950),
Lol

p. W

aIn regard to the rules concerning prisoners of war the Govern-
ment of the USSR does not consider isell bound by any inter-
national  agreements whatsocver. At the present lime the pemalty
for premeditated srrender into caplivity not necessitated by combat
conditions is  Jdeath by shooting, according o par. 14 of e
;(("-u\a’ulmmzn;snn Military Officnacs.” Great Soviet Encyclopedia, Vol.

. P .

Information Tr d by G Concerning Prisoners
of War,” UN Doc. A/AC, 46/1 Add. | and 2. Reports from olher
‘(‘imlwnmnu may be found in the additional documents to A/AC,
6/1,
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