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PREFACE

The term "procedure” is used at the Naval Justice School to refer generally to the
rules, regulations, and laws which exist for the administration of the military justice system.
The purpose of the procedure course is to enable a military lawyer to understand how a
particular case moves through the military justice system from the initiation of a complaint
against a servicemember through the court-martial appellate review process. It is expected
that, at the end of the course, the student will be able to provide professionally competent
advice concerning nonpunitive measures, nonjudicial punishment, trial by court-martial, and
the court-martial appellate review process. lt is further expected that the student will be able
to use the knowledge gained from the procedure course of instruction to function as an
effective trial advocate in the military judicial system.

This study guide is the primary resource for the procedure course. This text also is
intended to be a convenient reference for use by Navy and Marine Corps judge advocates.
As such, it provides a detailed discussion of the procedural aspects of the Uniform Code of
Military Justice (UCMYJ), the Manual for Courts-Martial, 1995 (MCM), and the Manual of the
Judge Advocate General of the Navy JAGMAN). It should be noted, however, that this study
guide can only be considered a starting point for legal research and not a substitute for the
comprehensive legal research required for the effective practice of law in the military.

With the permission of the West Publishing Company, the West Military Justice

Reporter key number system is referenced in several of the chapters of this study guide to
assist the reader in doing research.

Published by the NAVAL JUSTICE SCHOOL, Newport, Ri
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CHAPTER |

INTRODUCTION TO THE MILITARY JUSTICE SYSTEM

0101 GENERAL JURISDICTIONAL REQUIREMENTS
(MILJUS Key Number 500)

Military tribunals do not share the Federal judicial power defined in Article 1]
of the U.S. Constitution. They are not courts of general jurisdiction but possess only the
jurisdiction conferred upon them by Congress pursuant to its authority to govern and regulate
the armed forces. U.S. Const. art. |, § 8, cl. 14. This unique source of military jurisdiction
has several conceptual and practical consequences. Absent statutory authority, military
courts have no power to try persons or offenses or to adjudge penalties. Congress has not,
for example, purported to authorize courts-martial to resolve private controversies by
adjudging liability for damages or enforcing the collection of debts. The military judicial
system created by Congress is, for the most part, an entirely self-contained system. It is not
part of the Federal judicial system in the full sense of the word, and it is not subject to certain
requirements applicable to article Il courts, such as indictment by grand jury, jury trial, and
tenure and compensation of judges.

Although decisions finally reached within the military judicial system are not
subject to direct review by appeal or otherwise in any court outside the military system with
the exception of the United States Supreme Court, there are avenues of collateral attack upon
the validity of court-martial convictions in the Federal courts which will be discussed in a
later chapter. While none of these avenues involve a direct review or appeal procedure
through the Federal courts, they do provide a means of review limited to questions of
jurisdiction and denials of fundamental rights. Significantly, the Manual for Courts-Martial,
1984, now provides for review by writ of certiorari by the United States Supreme Court for
cases having been reviewed by the United States Court of Military Appeals, the highest
military court. The military justice system, however, remains outside the general supervisory
jurisdiction of the Supreme Court that it exercises with respect to other Federal courts.

It must also be borne in mind that the constitutional power of Congress to
authorize trial by court-martial is limited to the minimum possible scope adequate to the
accomplishment of the end proposed. "Since the exercise of military criminal jurisdiction
encroaches upon areas otherwise within the judicial powers of federal or state courts,
.. . military jurisdiction may be authorized by Congress only where actually necessary to the
maintenance of military discipline." Toth v. Quarles, 350 U.S. 258, 263 (1955). See

Naval Justice School Rev. 8/98
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O'Callahan v. Parker, 395 U.S. 258 (1969); Reid v. Covert, 354 U.S. 1 (1957). These cases
limited both the persons and the offenses triable by courts-martial. However, the case of
Solorio v. United States, 483 U.S. 435, 107 S. Ct. 2924 (1987) did away with the "service-
connection” requirement established by O'Callahan, supra. Consequently, any offense now
committed by a servicemember, while on active duty, regardless of its situs, is triable by
court-martial.

0102 NONPUNITIVE MEASURES

Commanders are responsible for the maintenance of discipline within their
commands. In the great majority of instances, discipline can be maintained by the exercise
of effective leadership including, when required, the use of those nonpunitive measures
which a commander is expected to use to further the efficiency of his command or unit. The
focus of nonpunitive measures is to teach and train. No permanent service record book entry
is made of their imposition. These nonpunitive measures include administrative censure,
extra military instruction, and administrative withholding of privileges. R.C.M. 306(c)(2),
MCM [hereinafter RC.M. ___1; JAGMAN, §§ 0102-0105. These nonpunitive measures are
discussed in Chapter lll, infra. : '

0103 NONJUDICIAL PUNISHMENT (MILJUS Key Number 525)

Nonjudicial punishment is a unique tool made available to commanding
officers and officers in charge whereby they may dispose of minor breaches in discipline in
an expeditious fashion. Art. 15, UCM]J; Part V, MCM. Nonjudicial punishment is discussed
in Chapter 1V, infra.

A. The proceedings are considered administrative in nature and lack many of the
due process safeguards commonly associated with court-martial proceedings.

B. The maximum punishment authorized is very limited in quantity and quality
and is further limited by, among other things, the rank and status of the officer imposing it.

C. Nonjudicial punishment, known as Captain's Mast in the Navy and Coast
Guard and Office Hours in the Marine Corps, cannot be refused by anyone attached to or
embarked in a military vessel but may be refused by anyone stationed ashore.

0104 REQUISITES OF COURT-MARTIAL JURISDICTION

The jurisdiction of a court-martial ~ that is, its power to try and determine a
case — is conditioned on the following factors. The court must:

Naval Justice School Rev. 8/98
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A. Have jurisdiction over the person, i.e., have authority to try the accused;

B. be properly convened, i.e., be properly created by one with authority to create
courts-martial;

C. have charges properly referred, i.e., by an individual who has the authority to
refer charges to courts-martial; and

D. be properly constituted, i.e., consist of persons legally qualified to perform the
various roles in a court-martial.

1. The actual constitution of a court-martial depends on the type of court
involved.

2. The jurisdictional limitation on the punishment a court may impose
also depends on its classification. This will be discussed in Chapter XVII, infra. -

105 CLASSIFICATION OF COURTS-MARTIAL AND JURISDICTIONAL LIMITS
" ON COURTS-MARTIAL
A. Introduction. Courts-martial are classified, in order of increasing formality and
power, as:
1. . Summary courts-martial (SCM);

2. special courts-martial (SPCM); and
3. general courts-martial (GCM).

Each type of court-martial is governed by different rules as to composition.
Failure to comply with these rules is a jurisdictional error and causes the court-martial to be a
nullity. This section will delineate the proper composition of each type of court. In addition,
this section will set forth the jurisdictional limitations of courts-martial as they apply to
persons and offenses that may be tried. The limitations of punishments are covered in
Chapter XV, infra.

B. The summary court-martial

1. Composition. The SCM is composed of one commissioned officer who
is on active duty and is a member of the same armed force as the accused. Arts. 16, 25,
UCMJ; R.C.M. 1301(a). As a policy matter, the SCM officer should be at least a Navy
lieutenant or Marine captain when practicable. R.C.M. 1301(a).

Naval Justice School - ‘ Rev. 8/98
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a. The function of the SCM is to exercise justice promptly for
relatively minor offenses using a simple procedure. The SCM officer is responsible for a
thorough and impartial inquiry into both sides of the matter, assuring that the interests of the
government and the accused are safeguarded. R.C.M. 1301(b). In short, the SCM officer
performs the functions normally allocated to prosecution, defense, judge, and members.

b. Reporters, interpreters, and clerical personnel may be detailed to
assist the SCM officer when appropriate. JAGMAN, § 0130d(2).

2. Jurisdictional limitations as to persons. The SCM has power to try only
_enlisted personnel subject to the UCMJ. Excluded from the jurisdiction of the SCM are
commissioned officers, warrant officers, cadets, aviation cadets, midshipmen, and persons
who are not subject to the UCM]J but who are otherwise triable by courts-martial. Art. 20,
- UCMJ; R.C.M. 1303.

No person may be tried by SCM over his objection. If an accused
objects to trial by SCM, the charges may be dismissed or disposed of at NJP or referred for
trial by SPCM or GCM. Art. 20, UCMJ; R.C.M. 1303.

3. Jurisdictional limitations as to offenses. Generally, an SCM has power
to try all noncapital offenses made punishable by the UCM]), except those for which a
mandatory punishment is prescribed which is beyond its power to adjudge. Art. 20, UCM]J;
R.C.M. 1301(d). For example, premeditated murder cannot be tried by SCM even if it is not
considered capital, since the penalty in the event of conviction must be either death or life
imprisonment. Art. 118, UCM]J; Part IV, para. 43, MCM.

C. The special court-martial
1. Composition
a. An SPCM consists of:
(1) Not less than three members; dr
(2) a military judge and not less than three members; or
(3) only a military judge, if one has been detailed to the
court and the accused, before assembly of the court, knowing the identity of the military
judge, and after consulting with defense counsel, requests a court composed only of a
military judge, and the military judge approves. Art. 16, UCM].
b. In an SPCM composed only of members without a military

judge, the members perform functions normally allocated between judge and court
members. All members participate in determining the findings and sentence of the court. As

Naval Justice School Rev. 8/98
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to certain interlocutory matters involving questions of law, the senior member of the court,
designated as its president, makes final rulings. As to certain other interlocutory matters, the
president rules subject to objections by the other members. This allocation of functions will
be discussed in greater detail in Chapters VI and VI, infra. In an SPCM composed of only a
military judge, the judge determines the findings and sentence of the court in addition to
ruling upon all interlocutory questions.

C. For each SPCM, competent authority must detail commissioned
officers to act as trial counsel and defense counsel. Art. 27, UCMJ; R.C.M. 502(d). In
addition, the accused has a right to civilian or military counsel of his own selection if
reasonably available, as set forth in Article 38, UCMJ. The accused must also be afforded the
right to be represented at trial before an SPCM by a military lawyer certified in accordance
with Article 27b of the UCMJ. R.C.M. 502(d)(1). The right to counsel will be discussed in
Chapter X, infra.

d. A reporter must be detailed by the convening authority to
maintain a verbatim record of the proceedings of any SPCM where the maximum
punishment imposable may include a bad-conduct discharge (a BCD SPCM). R.C.M.
1103(c)(1); JAGMAN, § 0130d(2)(a).

2. Jurisdictional limits as to persons. An SPCM has power to try any
person subject to the UCMJ, including commissioned officers. Art. 19, UCMJ; R.C.M.
201(H)(2). Article 2, UCMJ, identifies those persons subject to the UCM). Excluded from the
jurisdiction of the SPCM are persons not subject to the UCMJ but otherwise triable by courts-
martial. See, e.g., Art. 106, UCM]J (spies).

3. Jurisdictional limits as to offenses Like the SCM, an SPCM has power
to try all noncapital offenses made punishable by the UCMJ, except those for which a
mandatory punishment is prescribed which is beyond its power to adjudge. R.C.M. 201(f)(2).
D. The general court-martial
1. Composition
a. A GCM consists of:
(1) A military judge and not less than five members; or
(2)  only a military judge, if the accused, before assembly of
the court, knowing the identity of the military judge, and after consulting with defense
counsel, requests a court composed only of a military judge and the military judge approves.

Art. 16, UCM}.

b. The functions of military judge and members are identical to
those performed in an SPCM to which a military judge has been detailed.

Naval Justice School . Rev. 8/98
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C. For each GCM, competent authority must detail as trial and
defense counsel military lawyers certified in accordance with Article 27b, UCMJ. Other
commissioned officers may be detailed as assistant counsel if necessary or appropriate. In
addition, the accused may be represented by individual counsel of his own selection. Art.
38, UCM].

d. A reporter must be detailed by the convening authority to
maintain a verbatim record of the proceedings of any GCM. Interpreters and additional
clerical assistants may be detailed when necessary. JAGMAN, § 0130d(2).

2. Jurisdiction over persons A GCM has the power to try any person
subject to the UCM], as well as any person subject to trial by a military tribunal under the
law of war. Art. 18, UCMJ. With respect to the latter category, GCM jurisdiction is
concurrent with that of other military tribunals. Art. 21, UCM]J.

3. Jurisdiction over offenses A GCM has the power to try all offenses
made punishable by the UCMJ, as well as offenses against the law of war and offenses
against the law of territory occupied under military government or martial law.

A GCM composed only of a military judge does not have jurisdiction to
try any person for any offense for which the death penalty may be adjudged unless the case
has been previously referred to trial as a noncapital case. Art. 18, UCM]).

Naval Justice School Rev. 8/98
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CHAPTER 1l

MILITARY JUSTICE INVESTIGATIONS
(MILJUS Key Number 921)

0201 INTRODUCTION

This chapter sets forth a recommended procedure for receiving and
investigating complaints of misconduct. This chapter also discusses the commanding
officer's responsibility to investigate complaints of misconduct and defines the limitations on
his discretion in disposing of such complaints.

0202 PRELIMINARY INVESTIGATORY ACTION
A. The initiation of charges

1. The initiation of charges is nothing more than bringing to the attention
of proper authority the known, suspected, or probable commission of an offense punishable
under the Uniform Code of Military Justice (UCMJ) or civilian law.

2. Who may initiate a complaint

Any person can initiate a complaint — military or civilian, adult or child,
officer or enlisted. R.C.M. 301(a), MCM, 1984 [hereinafter RC.M. _ 1.

Note: It is important to differentiate between initiating a complaint and
preferring charges. The preferral of charges is accomplished by the signing and swearing to
charges in Block 11 on page 1 of the charge sheet (DD Form 458) by a person subject to the
UCM]. See Chapter VIII, infra.

3. How a complaint may be initiated

A complaint may be initiated in any of a number of ways. For
example, a complaint may be based upon the receipt of a Report and Disposition of
Offense(s) Form (NAVPERS Form 1626/7). The 1626/7 form — most frequently referred to as
a "report chit" — is by far the most common method of submitting a complaint in the Navy.
The Marine Corps equivalent is the Unit Punishment Book (UPB) Form (NAVMC 10132).
The UPB form, however, is seldom used to submit an initial complaint in the Marine Corps; a

Naval Justice School Rev. 8/98
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locally prepared form is frequently used for this purpose. In both services, a complaint may
also be initiated based upon, inter alia: the report of a victim, the victim's parents or friends;
a witness' statement; a Shore Patrol or Military Police report; the receipt of a report of
investigation conducted by the Naval Criminal Investigative Service (NCIS) or similar agency;
or upon receipt of signed and sworn charges (i.e., preferred charges on DD Form 458).

4, Duty to report offenses

Article 1137, U.S. Navy Regulations (1990), requires personnel of the
naval service to report to proper authority offenses committed by persons in the naval service
which come under their observation.

5. To whom made

a. A suspected offense may be reported to any person in military
authority over the accused. This may be the CO, but usually it is to a designated subordinate
— such as the OOD, CDO, XO, the discipline officer, or the legal officer.

b. The great majority of reports will be initiated by persons in
military authority over the accused. These reports usually will be in writing (e.g., a report
chit) and, regardless of who originally received the complaint, it should be forwarded to the
discipline officer, the legal officer, first sergeant / sergeant major, etc., as appropriate for the
command.

B. Action upon receipt of complaint

R.C.M. 401(b) states that, upon receipt of charges or information about a
suspected offense, proper authority — ordinarily the immediate commanding officer of the
accused — shall take prompt action to determine what disposition should be made thereof in
the interests of justice and discipline. The immediate commander shall make or cause to be
made a preliminary inquiry into the charges or the suspected offenses sufficient to enable
him to make an intelligent disposition of them.

C. Investigation by the Naval Criminal Investigative Service (NCIS)

1. The NCIS is the primary investigative and counterintelligence agency
for the Department of the Navy.

2. Mandatory referral to NCIS. The following types of incidents must be
referred to NCIS for investigation:

a. Incidents of actual, suspected, or alleged major criminal
offenses, except those which are purely military in nature (A "major criminal offense" is
defined as one punishable by confinement for a term of more than one year.);

b. actual, potential, or suspected sabotage, espionage, subversive

Naval Justice School Rev. 8/98
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activities, or defection;

C. loss, compromise, leakage, unauthorized disclosure, or
unauthorized attempts to obtain classified information;

d. incidents involving
ordnance;

e. incidents of perverted sexual behavior (but not those involving
consensual homosexual conduct);

f, damage to government property which appears to be the result
of arson or other deliberate attempt;

g. incidents involving narcotics, dangerous drugs or controlled
substances;

(M It is NCIS policy to decline investigation in cases
involving "user amounts" of marijuana, amphetamines, and barbiturates.

(2) Note that such instances must still be reported to NCIS,
but NCIS has the discretion to decline the investigation; in which case, the incident should
be investigated within the command. If the base / installation has a Criminal Investigation
Department (CID), consideration should be given to requesting their assistance.

h. thefts of personal property when ordnance, contraband, or
controlled substances are involved, items of a single or aggregate value of $500 or more, and
situations where morale and discipline are adversely affected by an unresolved series of
thefts of privately owned property;

i death of military personnel, dependents, or Department of the
Navy employees occurring on Navy or Manne Corps property when criminal causality
cannot be firmly excluded;

j. fire or explosion of questionable origin affecting property under
Navy or Marine Corps control;

k. all thefts of government property; and

. l. national security cases. See Manual of the Judge Advocate
General, §§ 0126a & b. :

. Note: Most, if not all, of the incidents listed in "b" through "j"
would constitute "major criminal offenses” as defined in (a), but these incidents are
enumerated separately in SECNAVINST 5520.3B as matters which must be referred to NCIS.

Naval Justice School Rev. 8/98
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3.  NCIS may decline investigation. NCIS may decline to investigate any
case which in its judgment would be fruitless and unproductive. SECNAVINST 5520.3B,
para. 6a(2)(a).

4. Command action held in abeyance. See Manual of the Judge Advocate
Ceneral, § 0126 [hereinafter AGMAN, § 1. Upon referral to NCIS, commanding officers
receiving information indicating that naval personnel have committed a major Federal
offense, including those described in SECNAVINST 5520.3B, committed on a naval
installation shall refrain, in such cases, from taking action with a view to trial by court-martial
and refer the matter to the senior resident agent of the cognizant NCIS office or his nearest
representative for their determination in accordance with SECNAVINST 5520.3B.

5. Referral by NCIS to other investigative agencies. See JAGMAN,
§ 0125. If a case is referred by NCIS to another Federal investigative agency, any resulting
prosecution will be handled by the cognizant U.S. Attorney subject to the exceptions set
forth below. '

a. If both a major Federal offense and a military offense have been
committed, naval authorities may investigate all military offenses and such civilian offenses
as may be practicable and may hold the accused for prosecution. Such actions must be
reported to Navy JAG and the cognizant officer exercising general court-martial jurisdiction
(OEGCM)). JAGMAN, §0125.

b. If, following referral of a case to a civilian Federal investigative
agency for investigation, the U.S. Attorney declines prosecution, NCIS may resume
investigation, and the command may prosecute. JAGMAN, § 0125.

C. If, while Federal authorities are investigating the matter, existing
conditions require immediate prosecution by naval authorities, the OEGCM) may seek
approval for trial by court-martial from the U.S. Attorney or refer the issue to Navy JAG if
agreement cannot be reached at the local level. JAGMAN, § 0125.

d. In the event initial command investigation is necessary, either
because immediate referral to NCIS is impossible or because the necessity for such referral is
not apparent, steps should be taken to preserve evidence and record changing conditions,
and care should be taken not to compromise or impede any subsequent investigation.
SECNAVINST 5520.3B, para. 6a(2).

D. Fact-finding bodies

1. Certain types of incidents or offenses may be of such a nature as to
require exhaustive scrutiny (e.g., ship groundings; shortages in accounts of ship's stores or
navy exchanges, etc.; extensive fire or explosion; capsizing of a small boat; and other
complex or serious incidents). In such cases, a fact-finding body should be convened. The
regulations covering fact-finding bodies are contained in the JAG Manual. These bodies have
thus become known as "JAG Manual investigations."
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2. The primary function of an administrative fact-finding body is to search
out, develop, assemble, analyze, and record all available information about the matter under
investigation. JAGMAN, § 0202b. Under appropriate circumstances, they may constitute
the ideal method of investigating an alleged or suspected offense. However, a fact-finding
body-is not to be utilized in lieu of a preliminary inquiry if the only basis for a fact-finding
body is to determine disciplinary action. JAGMAN, §§ 0208a & c.

3. JAG Manual investigations are discussed extensively in the Civil Law
portion of the course.

E. The preliminary inquiry

_ 1. The usual procedure, if the offense is relatively minor and is not under
investigation by NCIS or a fact-finding body, is for the command to appoint an individual of
the command to conduct a preliminary inquiry into the complaint. R.C.M. 303. The
following recommended procedures will facilitate the flow of cases through a command.
Not all of the procedures are absolute requirements, and modifications should be made to
suit the particular requirements of an individual command.

a. ‘Upon the receipt of a report of an offense, the discipline officer /
legal officer should draft charge(s) and specification(s) against the accused, using the
information set forth on the locally prepared report chit (or shore patrol report or base police
report), and using Part IV, MCM, 1984, for guidance. These charges should then be set forth
on a 1626/7 for the Navy or a UPB for the Marine Corps.

b. Using the accused's service record, the 1626/7 should be
completed to include the data called for on the front page. See Appendix 2-2, infra.

C. The Marine Corps UPB does not serve the dual function of an
investigative format and report chit. The initial information required on the UPB may be
filled in. See Appendix 2-3. Instructions for the completion of the UPB are contained within
Chapter 2, MCO P5800.8B (LEGADMINMAN). Alternatively, a locally prepared preliminary
inquiry report form may be used and later appended to the UPB.

d. The "DETAILS OF OFFENSE(S)" block. Type the charges and
specifications as drafted by the discipline officer in the "DETAILS OF OFFENSE(S)" block. If
there is not enough space on the 1626/7 for the charges and specifications, type them on a
separate sheet and staple them to the form. Type in the name and duty stations or residences
of all witnesses then known. This information should be found on the initial report chit.

e. The person submitting the initial report will sign the 1626/7 in
ink in the "PERSON SUBMITTING REPORT" block.

f. The accused is called in for a personal interview with the
discipline officer for the limited purpose of informing the accused of his rights under Article
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31b, UCM]. When the discipline officer is satisfied that the accused understands the nature
and effect of the article 31b warning, he should have the accused sign the
"ACKNOWLEDGED" blank in the article 31b warning block on the 1626/7 and sign the
"WITNESS" blank himself. For the Marine Corps, this would be Item 6 of the UPB. If the
accused refuses to sign the 1626/7, the discipline officer should simply note that fact on the
form and initial the entry.

Caution: The discipline officer should not attempt to interrogate
the accused at this stage. Questioning the accused with a view to obtaining a statement
concerning the offenses of which he is suspected is better left to the preliminary inquiry
officer (P10), if one is appointed, who will be in a better position to give necessary warnings
and ask appropriate questions after he has explored the evidence in the case.

g. The Commanding officer should appoint a commissioned officer
to serve as the PIO. If none is available, then a senior enlisted should be the PIO.

2 If the discipline officer does not perform the functions of a PIO, he
should forward the file to an officer of the command appointed to conduct a prellmmary
inquiry of the alleged offenses.

a. The preliminary inquiry usually is conducted in an informal
manner. The function of the person appointed to conduct the inquiry is to collect and
examine all evidence that is essential to determine the guilt or innocence of the accused, as
well as evidence in mitigation or extenuation. It is not the function of the PIO merely to
prepare a case against the accused. Cf. R.C.M. 405(a), discussion. -

b. After being given all of the information in the possession of the
discipline officer, the PIO should:

(1) Obtain signed and sworn statements, if possible, from all
material witnesses setting forth everything that they know about the case;

Note: All witnesses interviewed should be listed in the
appropriate blanks on the reverse side of the 1626/7. Witnesses usually do not need to be
advised of their Art. 31(b) rights.

(2) obtain any real or documentary evidence that sheds light
on the case;

(3)  verify and complete the personal data concerning the
accused in the "INFORMATION CONCERNING ACCUSED" block on the 1626/7; and

(4) personally interview the division officer of the accused in
order that he can fill out the "REMARKS OF THE DIVISION OFFICER" completely and
accurately. If the PIO is the division officer, he should so indicate.

Naval Justice School Rev. 8/98
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C. After examining other available evidence, the PIO should
interview the accused with a view to obtaining a statement concerning the offenses. At the
outset of the interview, the PIO must see that the accused is properly advised of his rights
under Article 31b, UCMJ.

d. A summary of the above information should be set forth in the
"COMMENT" block of the 1626/7 along with the signature of the PIO. The statements and
documents collected during the investigation of the PIO should be attached to the 1626/7.

e. The PIO should prepare whatever charges he has probable
cause to believe the accused committed if he feels the offense may be referred to a court-
martial. This action is accomplished by filling out Block 10 on page 1 of the charge sheet
(DD Form 458). The PIO should not sign and swear to the charges in block 11 of the charge
sheet at this time. To do so would constitute "preferral” of charges and may start the speedy
trial clock discussed in chapter XIII.

The PIO need not execute a charge sheet in every case, but
should in those cases which he believes are of sufficient gravity to warrant at least an SCM. If
he has doubts, the discipline officer / legal officer should be consulted.

f. The PIO should make recommendations to the CO as to
disposition of the case by filling in "RECOMMENDATION AS TO DISPOSITION" block of
the 1626/7.

F. Final premast screening

1. After the PIO has completed his investigation and filed his report with
the discipline officer, the discipline officer should review the material in order to ensure
completeness of the report and to make a recommendation as to disposition of the offense
charged.

2. After screening by the discipline officer, the whole file is forwarded to
the executive officer for final screening.

3. The executive officer reviews the report and calls the accused before
him, advises him of his rights under article 31b and, if the accused is not attached to or
embarked in a vessel, of his right to refuse NJP pursuant to Article 15(a), UCM]).

4. The executive officer may hold a formal screening of the reported
offenses in order to accomplish the above review and to ascertain that the accused has been
advised of his rights. This pre-mast screening is commonly used at naval commands, also as
"XOI" (XO's inquiry). If the formal screening is used, the executive officer should not attempt
to conduct a preliminary hearing to develop evidence but should only review the information
against the accused and determine that he has been properly advised. Depending upon the
working relationship between'the commanding officer and the executive officer and any
delegated authority granted by the commanding officer, the executive officer may dismiss
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minor violations without referral to the commanding officer at captain's mast.

5. If the preliminary investigation reveals an offense which warrants trial
by court-martial, it is not necessary for the accused to be taken to mast / office hours. The
commanding officer can refer sworn charges directly to a court-martial for trial.

GC. Pre-mast restriction

- Although Form NAVPERS 1626/7 indicates that such a tool is available,
nowhere in the UCMJ, MCM, or JAGMAN is pre-mast restriction authorized. Pre-mast
restriction was authorized prior to the 1984 revisions to the MCM, but the forms are still in

_existence.
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REPORT AND DISPOSITION OF OFFENSE(S)
NAVPERS 1626/7 (REV. 8-81) S/N 0106-LF-016-2636

To: Commanding Officer, i Date of Report:

1. I hereby report the following named person for the offense(s) noted:

NAME OF ACCUSED SERIAL NO. | SSN RATE/GRADE BR. & CLASS | DIV/DEPT
N/A

PLACE OF OFFENSE(S) DATE OF OFFENSE(S)

(BE SPECIFIC) (BE SPECIFIC)

DETAILS OF OFFENSE(S) (Refer by article of UCMJ, if known. If uncuthorized absence, give following info: time and date of
commencement, whether over leave or liberty, time and date of apprehension or surrender and arrival on board, loss of ID card
and/or liberty card, etc.): ENUMERATE OFFENSES SEPARATELY! LISTING BY CHARGE AND SPECIFICATION. IF
NECESSARY FOR CLARITY, USE SAMPLE SPECS (PART IV, MCM) FOR CORRECTNESS. USE AS MUCH
INFORMATION AS NECESSARY TO ACCURATELY INFORM THE ACCUSED OF THE CHARGES AGAINST HIM.
EXAMPLE: VIOLATION OF ARTICLE 134, UCMJ: IN THAT BM3 JOHN JONES, USN, ON ACTIVE DUTY, DID,
ONBOARD USS FOX, ON OR ABOUT 16 JULY 19CY, UNLAWFULLY CARRY A CONCEALED WEAPON, TO WIT: A
KNIFE WITH A FIVE-INCH BLADE. (USE ADDITIONAL PAGE(S) IF NECESSARY.)

NAME OF WITNESS RATE/GRADE DIV/DEPT NAME OF WITNESS RATE/GRADE DIV/DEPT
List All Known Witnesses
(Rate/Grade/Title of person submitting report) (Signature of person submitting report)

I have been informed of the nature of the accusation(s) against me. I understand I do not have to answer any questions or make any
statement regarding the offense(s) of which I am accused or suspected. However, ] understand any statement made or questions answered by
me may be used as evidence against me in event of trial by court-martial (Article 31, UCMJ).

Witness: Acknowledged:
(Signature) (Signature of Accused)
a PRE TRIAL CONFINEMENT
o RESTRICTED: You are restricted to the limits of in lieu of arrest by order of the CO.
PRE-MAST

Until your status as a restricted person is terminated by the CO, you may not leave the restricted limits except

RESTRAINT with the express permission of the CO or XO. You have been informed of the times and places which you are
required to muster.
o NO RESTRICTIONS
(Signature and title of person imposing restraint) (Signature of Accused)
INFORMATION CONCERNING ACCUSED
CURRENT EXPIRATION CURRENT TOTAL ACTIVE TOTAL SERVICE . EDUCATION GCT AGE
ENL. DATE ENL. DATE NAVAL SERVICE ON BOARD

MARITAL STATUS NO. DEPENDENTS CONTRIBUTION TO FAMILY OR QTRS { PAY PER MONTH (Including sea or
ALLOWANCE (Amount required by law) foreign duty pay, if any)
N/A

RECORD OF PREVIOUS OFFENSE(S) (Date, type, action taken, etc. Nonjudicial punishment incidents are to be included.)

LIST ALL PRIOR COURTS-MARTIAL AND CAPTAIN'S MASTS. INCLUDE: DATE OF COURT OR MAST; TYPE OF COURT
(SPCM, NJP); NATURE OF OFFENSE (ARTICLES OF UCMJ VIOLATED AND DESCRIPTION OF OFFENSE, LE.,
DISRESPECT TO SUPERIOR PETTY OFFICER); SENTENCE IMPOSED.

Appendix 2-1
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PRELIMINARY INQUIRY REPORT

From: Commanding Officer Date:
To:___NAME OF PRELIMINARY INQUIRY OFFICER

1. Transmitted herewith lor preliminary inquiry and report by you, including, if appropriate in the interest of justice and discipline. the preferring of such charges as appear to
you to be sustained by expet;ted evidence.

REMARKS OF DIVISION OFFICER (Performance of duty, etc.)

REMARKS OF DIVISION OFFICER MAY BE SUMMARIZED BY PRELIMINARY INQUIRY OFFICER, OR SECTION MAY BE COMPLETED PERSONALLY BY
ACCUSED'S DIVISION OFFICER.

NAME OF WITNESS l RATE/CRADE I DIV/IDEPT ]I NAME OF WITNESS [ RATE/GRADE | DIVIDEPT

NAMES OF PERSONS PRELIMINARY INQUIRY OFFICER DETERMINES TO BE MATERIAL WITNESSES. (INCLUDE THOSE REQUESTED BY ACCUSED.)

| | | |

RECOMMENDATION AS TO DISPOSITION: DO REFER TO COURT MARTIAL FOR TRIAL OF ATTACHED CHARCES (Complete Charge Sheet
(DD Form 458) through Page 2)

O DISPOSE OF CASE AT MAST O NO PUNITIVE ACTION NECESSARY OR DESIRABLE DoTHER

COMMENT (Inclunde data regarding availobility of witnesses, summary of expected evidence, conflicts in evidence, if exy 1. Attoch of wil de Y evidence
such as a service record entries is UA coses, items of real evidence, etc.)
BE AS SPECIFIC AS POSSIBLE, DISCUSS ANY DISCREPANCIES IN ANTICIPATED TESTIMONY OR OTHER EVIDENCE. SWORN STATEMENTS SHOULD
BE ATTACHED, IF OBTAINED. ANTICIPATED ABSENCE OF ANY MATERIAL WITNESSES SHOULD BE NOTICED.

(Signature of Investigation Officer)

ACTION OF EXECUTIVE OFFICER

O DISMISSED 0 REFERRED TO CAPTAIN'S MAST SIGNATURE OF EXECUTIVE OFFICER

RIGHT TO DEMAND TRIAL BY COURT-MARTIAL

{Not ap top ttached to or embarked in a vessel)
{ understand that nonjudicial punishment may not be imposed on me if, before the imposition of such punish id d in lieu thereof trial by court-martial. | therefore (do)
(do not) demand trial by court-martial.
WITNESS SIGNATURE OF ACCUSED

o—--- INAPPLICABLE IF ACCUSED ATTACHED OR EMBARKED ON A VESSEL.--x--

ACTION OF COMMANDING OFFICER

O pISMISSED O CONF.ON_____ 1,2 OR3DAYS

O DISMISSED WITH WARNINC (Not considered NJP) O CORRECTIONAL CUSTODY FOR __ DAYS

O ADMONITION: ORAL/IN WRITING O REDUCTION TO NEXT INFERIOR PAY CRADE
O REPRIMAND: ORAL/N WRITINC O REDUCTION TO PAY CRADEOF _____
OREST.TO_________ FOR____DAYS O EXTRA DUTIES FOR __ DAYS
OREST.TO___________ FOR____DAYSWITH SUSP. FROM DUTY O PUNISHMENT SUSPENDED FOR

O FORFEITURE: TO FORFEIT §___ PAY PER MO. FOR , MO(S) D ART. 32 INVESTIGATION

O RECOMMENDED FOR TRIAL BY GCM
O DETENTION: TO HAVE S__ PAY PER

MO. FOR (1, 2, 3) MO(S) DETAINED FOR _ MO(S) 0 AWARDED SPCM O AWARDED SCM
DATE OF MAST: DATE ACCUSED INFORMED OF ABOVE ACTION SIGNATURE OF COMMANDING OFFICER
USUALLY SAME DATE AS MAST

1t bas been explained to me and | understand that if | feel this imposition of nonjudicial punishment to be unjust or disproportionate to the offenses charged against me, I have
the right to immediately appeal my conviction to the next higher authority within 15 days. NOTE: APPEAL TIME IS NOW ONLY 5 DAYS NOT 15 DAYS. IF THIS
SECTION IS USED, THE *15" MUST BE CHANGED TO "5".

SIGNATURE OF ACCUSED DATE: T have explained the above rights of appeal to the accused.
SIGNATURE OF WITNESS _____
DATE ____

FINAL ADMINISTRATIVE ACTION

APPEAL SUBMITTED BY ACCUSED FINAL RESULT OF APPEAL

DATED:

FORWARDED FOR DECISION ON DENIED

APPROPRIATE ENTRIES MADE IN SERVICE RECORD AND PAY ACCOUNT ADJUSTED FILED IN UNIT PUNISHMENT BOOK:

\WHERE REQUIRED DATE: ——
DATE: (Initialy) ( Inirials)

NAVPERS 1626/7 (REV. 881 (BACR))
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UNIT PUNISHMENT BOOK (5812) : 1. See Chapter 2, Marine Corps Manual for Legal
Administration,
NAVMC 10132 (Rev. 10-81) (8-75 EDITION WILL BE USED) MCO P5800.8
SN 0000-00-002-1305 U/I: PD (100 sheets per pad) 2. Form is prepared for each accused enlisted person referred
to
) Commanding Officer's Office Hours.
< Staple Additional pages here. 3. Reverse side may be used to summarize proceedings as
required
by MCO P5800.8.
1. INDIVIDUAL (Last name, first name, middle initial) . | 2.GRADE 3.8SN
4. UNIT

ACCUSED'S PARENT ORGANIZATION

5. OFFENSES (7o include specific circumstances and the date and place of commission of the offense.)

Enter the Article(s) violated and a summary of each offense, to include: the date and time of the alleged offense; the place of
the alleged offense, and specific details to indicate what the offense was; and, if applicable, whom the offense was against.

6. I have been advised of and understand my rights under Article 31, UCMJ. I also have been advised of and understand my right to demand trial by
court-martial in lieu of non-judicial punishment. I (do) (do not) demand trial and (will) (will not) accept non-judicial punishment subject to my right of
appeal I further certify that I (have) (have not) been given the opportunity to consult with a military lawyer, provided at no expense to me, prior te my
decision to accept non-judicial punishment.
Accused must indicate his intentions by striking out the inapplicable portions. Treat refusal to indicate or sign as refusal to
accept NJP.
Date) __________ (Signature of accused)

7. The accused has been afforded these rights under Article 31, UCMJ, and the right to demand trial by court-martial in lieu of non-judicial
punishment.
Immediate CO of accused completes here once item 6 is completed.
Mate) __________ (Signature of immediate CO of accused)

8. FINAL DISPOSITION TAKEN AND DATE

If accused has accepted NJP and the immediate CO or higher authority, if forwarded, decides to impose NJP, enter ONLY
punishment imposed and date.

9. SUSPENSION OF EXECUTION OF PUNISHMENT, IF ANY.

Enter the specific suspension and terms. If no portions of punishment are suspended, enter: NONE.

10. FINAL DISPOSITION TAKEN BY (Name, grade, title)
Enter Name, Grade, and Title of officer taking action in item 8.

11. Upon consideration of the facts and circumstances surrounding (this offense) (these 12. DATE OF NOTICE TO ACCUSED OF

offenses) and upon further consideration of the needs of military discipline in this command, I FINAL DISPOSITION TAKEN.

have determined the offense(s) involved herein to be minor and properly punishable under

Article 15, UCMJ, such punishment to be that indicated in 8 and 9. Date accused informed of NJP
Completed by officer taking action in item 8. awarded.

(Signature of CO who took disposition in 8 and 9)

13, The accused has been advised of the right of | 14. Having been advised of and under- | 15. DATE OF APPEAL, IF ANY.

appeal. standing my right of appeal, at this time I

Completed by officer imposing NJP (item (intend) (do not intend) to file an appeal.

8 Completed by accused. If NONE: "Not Appealed"
(Date)  (Signature of CO who took final (Date)  (Signature of accused)

action in 11)

16. DECISION ON APPEAL (IF APPEAL IS MADE), DATE THEREOF, AND 17. DATE OF NOTICE TO ACCUSED OF
SIGNATURE OF CO WHO MADE DECISION. DECISION ON APPEAL.

Enter decision of appeal with signature of CO making decision and date. Ifno

appeal, leave blank. or, if transferred, date of

endorsement forwarded to next

(Date) (Signature of CO making decision on appeal) command.

18. REMARKS . 19. Final administrative action, as appropriate, has

been completed.
Enter recommendations of immediate CO if forwarded to higher
authority, vacation of prior susp NJP, and refusal in item §. Initials of immediate CO or "By direction” upon
completion of Admin Action (SRB/Unit Diary)

Appendix 2-2

Naval Justice School Rev. 8/98
Publication 2-11




Procedure Study Guide

APPENDIX A
INSTRUCTIONS FOR PRELIMINARY INQUIRY OFFICERS (P1Os)
1. The PIO will conduct an investigation by executing the following steps substantially
in the order presented below. The report of investigation will consist of the following:
a. NAVPERS 1626/7, Report and Disposition of Offense(s);

b. an Investigator's Report Form (the sample form following these instructions
provides a chronological checklist for conducting the preliminary inquiry);

C. statements or summaries of interviews with all witnesses (sworn statements
will be obtained if practicable);

d. statements of the accused's supervisor(s) (sworn if practicable);
e. - originals or copies of documentary evidence;
f. if the accused waives all rights, a signed sworn statement by the accused—or a

summary of interrogation of the accused, signed and sworn to by the accused—or both; and
g. any additional comments by the investigator as desired.
2. Objectives

a. The PIOs primary objective is to collect all available evidence pertaining to the
alleged offense(s). As a first step, the P1O should be familiar with those paragraphs in Part IV
of the Manual for Courts-Martial, 1984, describing the offense(s). Within each paragraph is a
section entitled "elements," which lists the elements of proof for that offense. The PIO must
be careful to focus on the correct variation. The elements of proof should be copied down to
guide the PIO in searching for the relevant evidence. The PIO is to consider everything
which tends to prove or disprove an element of proof.

b. The PIOs secondary objective is to collect information about the accused
which will aid the commander in making a proper disposition of the case. Items of interest
to the commander include: the accused's currently assigned duties, performance evaluation,
attitude and ability to get along with others, and particular personal difficulties or hardships
which the accused is willing to discuss. Information of this sort is best reflected in the
statements of the accused's supervisors, peers, and of the accused him / herself.

3. Interview the witnesses first. In most cases, a significant amount of information must
be obtained from witnesses. The person initiating the report and the persons listed as
witnesses are starting points. Other persons having relevant information may be discovered
during the course of the investigation.
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a. The PIO should not begin by interrogating the accused because, if guilty, the
accused is the person with the greatest motive to lie. The interrogator should meet with the
accused last, when thoroughly prepared. Even when the accused confesses guilt, the PIO
should nevertheless collect independent evidence corroborating the confession.

b. Witnesses who have relevant information to offer should be asked to make a
sworn statement. Where a witness is interviewed by telephone and is unavailable to execute
a sworn statement, the PIO must summarize the interview and certify it to be true.

C. In interviewing a witness, the PIO should seek to elicit all relevant information.
One method is to start with a general survey question, asking for an account of everything
known about the subject of inquiry and then following up with specific questions. After
conversing with the witness, the PIO should assist in writing out a statement that is thorough,
relevant, orderly, and clear. The substance must always be the actual thoughts, knowledge,
or beliefs of the witness; the assistance of the PIO must be limited to helping the witness
express him / herself accurately and effectively in written form.

4, Collect the documentary evidence. Documentary evidence—such as shore patrol
reports, log entries, watchbills, service record entries, local instructions, or organization
manuals—should be obtained. The original or a certified copy of relevant documents should
be attached to the report. As an appointed investigator, PIOs have the authority to certify
copies to be true by subscrlbmg the words "CERTIFIED TO BE A TRUE COPY" with their
signature.

5. Collect the real evidence. Real evidence is a physical object (such as the knife in an
assault case or the stolen camera in a theft case, etc). Before seeking out the real evidence, if
any, the PIO must be familiar with the Military Rules of Evidence concerning searches and
seizures. If the item is too big to bring to an NJP hearing or into a courtroom, a photograph
of the item should be taken. If real evidence is already in the custody of a law enforcement
agency, it should be left there unless otherwise directed. The PIO should inspect it
personally.

6. Rights advisement

a. Before questioning the accused, the PIO should also have the accused sign the
acknowledgement line on the front of the Report and Disposition of Offense (NAVPERS
1626/7) and initial any additional pages of charges that may be attached. The PIO should
sign the witness line on the front of NAVPERS 1626/7, next to the accused's
acknowledgment.

b. A form follows which may be used to ensure the PIO correctly advises
suspects of their rights before asking any questions. Filling in that page must be the first
order of business when meeting with the suspect. Only one witness is necessary, and that
witness may be the PIO.
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7. Interrogate the accused. The accused may be questioned only after knowingly and
intelligently waiving all constitutional and statutory rights. Such waiver, if made, should be
recorded on a copy of the suspect's statement form which follows. If the accused asks
questions regarding the waiver of these rights, the PIO must decline to answer or give any
advice on that question. The decision must be left to the accused. Other than advising the
accused of the rights as stated in paragraph 6b above, the PIO should never give any other
form of legal advice to the accused. If the accused wants a lawyer, NLSO judge advocates
are available.

a. If the accused has waived all rights, the PIO may begin questioning. After the
accused has made a statement, the PIO may probe with pointed questions and confront the
accused with inconsistencies in the story or contradictions with other evidence. The PIO
should, with respect to his own conduct, keep in mind that, if a confession is not "voluntary,”
it cannot be used as evidence. To be admissible, a confession or admission which was
obtained through the use of coercion, unlawful influence, or unlawful inducement is not
voluntary. The presence of an impartial witness during the interrogation of the accused is
recommended.

b.  If the accused is willing to make a written statement, ensure the accused has
acknowledged and waived all rights. While the PIO may help the accused draft the
statement, the PIO must avoid putting words in the accused's mouth. If the draft is typed, the
accused should read it over carefully and be permitted to make any desired changes. All
changes should be initialed by the accused and witnessed by the PIO.

C. Oral statements, even though not reduced to writing, are admissible into
evidence against a suspect. If the accused does not wish to reduce an oral statement to
writing, the PIO must attach a certified summary of the interrogation to the report. Where
the accused has made an incomplete written statement, the PIO must add a certified
summary of matters omitted from the accused's written statement which (s)he stated orally.

d. If the accused initially waives all rights, but during the interview indicates a
desire to consult with counsel or to stop the interview, the PIO will scrupulously adhere to
such request and terminate the interview. The interview may not resume unless the accused
approaches the PIO and indicates a desire to once again waive all rights and submit to
questioning.
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'APPENDIX B

SAMPLE INVESTIGATOR'S REPORT

INVESTIGATOR'S REPORT IN THE CASE OF

1. Read paragraphs in the MCM concerning offenses / charges.
2. Witnesses interviewed (not the accused).
Signed Summary of
NAME PHONE statement interview
|

4, Documentary evidence:

Original or Attached or

Description - copy location

INVESTIGATOR'S REPORT IN THE CASE OF
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5. Real evidence:
Name of Custodian's
Description Custodian Phone number

6. Permit the accused to inspect report chit. Yes___ No__
7. Accused initialed second page of charges. N/A__Yes___No__
8. Accused signed acknowledgement line on NAVPERS 1626/7. Yes____ No__
9. Investigator signed witness line on NAVPERS 1626/7. Yes__No__
10.  Accused waived rights. Yes___ No__
11.  Accused made statement (only when #10 is Yes), and

Accused's signed Statement attached _

Summary of interrogation attached
Naval Justice School Rev. 8/98
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APPENDIX C

WITNESS' STATEMENT

Name Grade / Rate Social Security No.

Command ' Division
TAD from /to until

Whereabouts for next 30 days Phone

l, , hereby make the following statement to

, who has

been identified to me as a preliminary inquiry officer for the

(use additional pages if necessary) -

| swear (or affirm) that the information in the statement above (and on the attached

page(s), all of which are signed by me) is true to my knowledge or belief.

19
(Witness' Signature) (Date) (Time)
Sworn to before me this date.

19
(Investigator's Signature) (Date) (Time)

[Obtain SSN's from official records; if member asked to provide SSN, obtain a signed Privacy

Act statement.]
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APPENDIX D
SUSPECT'S RIGHTS ACKNOWLEDGEMENT / STATEMENT
(see JAGMAN 0170)
FULL NAME (ACCUSED/ SUSPECT) SSN RATE/RANK SERVICE
(BRANCH)
ACTIVITY /UNIT DATE OF BIRTH
NAME (INTERVIEWER) SSN RATE/RANK SERVICE
(BRANCH)
ORGANIZATION BILLET
LOCATION OF INTERVIEW TIME DATE
RIGHTS

| certify and acknowledge by my signature and initials set forth below that, before the
interviewer requested a statement from me, he warned me that:

(1) I am suspected of having committed the following offense(s):

(2) [ have the right to remain Silent; .......coceveveeverreeeerrcnrvenereereerennne

(3)  Any statement | do make may be used as evidence
ABAINSE ME .eueeieeeerrieiireiniiiiirrreste s ar e ss s enssesessssessennessanes

(4) I have the right to consult with lawyer counsel prior
to any questioning. This lawyer counsel may be a civilian lawyer
retained by me at my own expense, a military lawyer appointed
to act as my counsel without cost to me, or both; and.........ccecceeverrevrrveerererennnen.

(5) 1 have the right to have such retained civilian
lawyer and/or appointed military lawyer present during this
IMEEIVIEW. irerreereieeeienreneesesseserneeeeeensssessranesessssnsesssssnssssenssessssssansessennnssnsnseannnnns
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WAIVER OF RIGHTS

1 further certify and acknowledge that | have read the above
statement of my rights and fully understand them, and that,......c.ccceccerevreennnnen.

(1) | expressly desire to waive my right to
TEMAIN STIBNE cevveeeeeeieieee et ee e e e seneese s s e s ssensrnnnanneassrsssnsnnsnnenens

(2) | expressly desire to make a statement; ........ccceevveeeceerreesveeceneene

) (3) I expressly do not desire to consult with either
a civilian lawyer retained by me or a military lawyer appointed
as my counsel without cost to me prior to any qUestioning; ........ccceverereeerveeenens

(4) | expressly do not desire to have such a
lawyer present with me during this interview; and......ccceeveeeeeeeervesreeceeeveenne.

(5)  This acknowledgement and waiver of rights is
made freely and voluntarily by me, and without any promises
or threats having been made to me or pressure or coercion

~ of any kind having been used against Me. ....ccoevrvtveeeieineie e
SIGNATURE (ACCUSED/SUSPECT) TIME . | DATE
SIGNATURE (INTERVIEWER) TIME DATE
SIGNATURE (WITNESS) TIME DATE
The statement which appears on this page (and the following page(s), all of which are

signed by me), is made freely and voluntarily by me, and without any promises or threats
having been made to me or pressure or coercion of any kind having been used against me.

SIGNATURE (ACCUSED / SUSPECT)
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APPENDIXE
REQUEST FOR LEGAL HOLD -
From: Commanding Officer,
To:  Commanding General, Marine Corps Base, Camp Lejeune

(Attn: SJA)

Subj: REQUEST FOR LEGAL HOLD ICO

1. The following personnel have been identified as victims / witnesses in the subject case:

Name Rank SSN  Unit RTD

2. 1request that the personnel listed above be placed on legal hold to ensure their presence
for trial.

3. The request for legal services in the subject case (was) (will be) forwarded to the Office of
the Staff Judge Advocate (on) (not later than) 19_.

SIGNATURE

Naval Justice School ) Rev. 8/98
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"XOI" 2-8
Amphetamines 2-3
Barbiturates 2-3
Classified information 2-3
Command action 2-4
Complaint 2-1
Damage to government property 2-3
Death 2-3
Discipline officer 2-6
Duty to report . 2-2
Fact-finding bodies 2-4
Federal offense 2-4
Fire or explosion 2-3
Initiation 2-1
INVESTIGATIONS 2-1
Major criminal offenses, 2-2
Mandatory referral 2-2
Marijuana 2-3
Military offense 2-4
Narcotics 2-3
National security 2-3
Naval Criminal Investigative Service (NCIS) 2-2
Ordnance 2-3
Perverted sexual behavior 2-3
Pre-mast restriction 2-8
Preliminary inquiry 2-2,2-5
Preliminary inquiry officer (PIO) 2-6
PRELIMINARY INVESTIGATORY 2-1
Premast screening 2-7
Report chit 2-1
Subversive activities 2-3
Thefts 2-3
U.S. Attorney : 2-4
Unit Punishment Book (UPB) Form 2-1
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CHAPTER 111

INFORMAL DISCIPLINARY ACTIONS: NONPUNITIVE MEASURES

0301 INTRODUCTION

While many violations of the Uniform Code of Military Justice could be
handled formally, by imposition of nonjudicial punishment or referral to various levels of
courts-martial, this is not necessary — or even desirable — in every case. Often, wise use of
nonpunitive measures can be as effective in dealing with minor. disciplinary problems.
Consequently, the military justice system recognizes the need to provide for informal
disciplinary measures. See, e.g., OPNAVINST 3120.32B of 26 September 1986, Subj:
STANDARD ORGANIZATION AND REGULATIONS OF THE U.S. NAVY, para. 142.2; para.
1300.1b, Marine Corps Manual.

The term "nonpunitive measures" is used to refer to various leadership
techniques which can be used to develop acceptable behavioral standards in members of a
command. Nonpunitive measures generally fall into three areas: nonpunitive censure, extra
military instruction (EMI), and administrative withholding of privileges. Commanding officers
and officers in charge are authorized and expected to use nonpunitive measures to further
the efficiency of their commands. See R.C.M. 306(c)(2), MCM, 1984 [hereinafter R.C.M.
____J; Manual of the Judge Advocate Ceneral, JAGINST 5800.7C, section 0102 [hereinafter
JAGMAN, §  ]; and COMDINST 5810.1C, Military Justice Manual, 1-F [thereafter M]M,

1

While it is commonly believed that a commander's discretion is virtually
unlimited in the area of nonpunitive measures, in fact the UCM] and secretarial regulations
prescribe significant limitations on the use of nonpunitive measures. In this regard, it should
be noted initially that nonpunitive measures may never be used as a means of informal
punishment for any military offense. JAGMAN, § 0102. Indeed, whatever type of
nonpunitive measure is applied, it must further the efficiency of their commands or units.
This chapter discusses the various types of nonpunitive measures and provides guidelines for
their correct application.
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0302 AUTHORITY FOR NONPUNITIVE MEASURES

The use of nonpunitivei measures is encouraged and, to a degree, defined in
R.C.M. 306(c)(2), which states:

Administrative action. A commander may take or initiate
administrative action, in addition to or instead of other action
" taken under this rule [e.g., NJP, court-martial], subject to
regulations of the Secretary concerned. Administrative actions
include corrective measures such as counseling, admonition,
reprimand, exhortation, disapproval, criticism, censure,
reproach, rebuke, extra military instruction, or the administrative
withholding of privileges, or any combination of the above.

Other administrative actions available to a commander include matters related
to fitness reports, reassignment, career-field reclassification, administrative reduction for
inefficiency, etc. See R.C.M. 306(c)(2) discussion. Section 0102 of the JAG Manual sets forth
the general policy concerning the use of nonpunitive measures.

0303 NONPUNITIVE CENSURE

Nonpunitive censure is nothing more than criticism of a subordinate's conduct
or performance of duty by a military superior. This form of criticism may be either oral or in
writing. When oral, it often'is referred to as a "chewing out"; when reduced to writing, the
letter is styled a "nonpunitive letter of caution" (NPLOC).

A sample NPLOC is set forth in Appendix A-1-a of the JAG Manual and
appendix B Infra. It should be noted that such letters are private in nature and copies may
not be forwarded to the Chief of Naval Personnel (CHNAVPERS) or to Headquarters Marine
Corps (HQMC). JAGMAN, § 0105b(2). Additionally, such letters may not be quoted in or
appended to fitness reports or evaluations, included as enclosures to JAG Manual or other
investigative reports, or otherwise included in the official departmental records of the
recipient. Id. The deficient performance of duty or other facts which led to the issuance of a
letter of caution can be mentioned, however, in the recipient's next fitness report or enlisted
evaluation. In this regard, the requirements of the JAG Manual are met by avoiding any .
reference to the fact that a nonpunitive letter of caution was issued. There is only one
exception to the rule that letters of censure are not forwarded to CHNAVPERS or HQMC:
Secretarial letters of censure issued by the Secretary of the Navy are submitted for inclusion
in the recipient's service records. JAGMAN, § 0105b(2). Secretarial letters of censure are
actually punitive in nature and, although no appeal is authorized, a rebuttal may be
submitted. JAGMAN, § 0114(b) and CG Persman, Sec. 10-B.

Naval justice School Rev. 8/98
Publication 3-2




Informal Disciplinary Actions: Nonpunitive Measures

0304 EXTRA MILITARY INSTRUCTION

The term "extra military instruction” (EMI) is used to describe the practice of
assigning extra tasks to a servicemember who is exhibiting behavorial or performance
deficiencies for the purpose of correcting those deficiencies through the performance of the
assigned tasks. Normally such tasks are performed in addition to normal duties. Because
this kind of leadership technique is more severe than nonpunitive censure, the law has
placed some significant restraints on the commander's discretion in this area.

All EMI involves an order from -a superior to a subordinate to do the task
assigned. However, it has long been a principle in military law that orders imposing
punishment are unlawful and need not be obeyed unless issued pursuant to nonjudicial
punishment or a court-martial sentence. Thus, the problem that must be resolved in every
EMI situation is whether a valid training purpose is involved or whether the purpose of the
EMI is punishment. The resolution of this problem requires some thought, but the analysis
involved is not complex and should be used to avoid legal complications.

A. Identification of deficiency. The initial step in analyzing EMI in a given case
is to properly identify the deficiency of the subordinate. Consider this example: Seaman
Roberts is assigned the responsibility to secure the doors and windows in his office each
night, but routinely forgets to secure some of the windows. Although at first glance it would
appear that his deficiency is the failure to close windows, a more accurate perception of his
deficiency is either a lack of knowledge or a lack of self-discipline — depending upon the
specific reason for the failure. In other words, the "deficiency" refers to shortcomings of
character or personality as opposed to shortcomings of action. The act (the failure to close
the windows) is an objective manifestation of an underlying character deficiency which may
be overcome with EMI. '

B. Rationally related task. Once the deficiency has been identified correctly, the
task assigned to correct that deficiency must logically be related to the deficiency noted or
the courts will view the order to perform EMI as one imposing punishment. Appellate
military courts have relied heavily on this analysis to determine the real purpose for giving an
EMI order. It is this criterion that makes it absolutely essential that the commander properly
identify the deficiency in terms of a character trait. Few tasks assigned as EMI will be
logically related to a deficient act.

For example, what extra task could be assigned to correct one who inadvertently
leaves windows unsecured? Perhaps an assignment to close all the windows in the
command area each night for two weeks — or is that task indicative of a punishment motive?
How about close order drill? Close order drill logically has nothing to do with windows. On
the other hand, if a failure to close windows is the result of lack of knowledge of one's duty
(ignorance being the deficiency), it would not be illogical to require the subordinate to study
the pertinent security orders for an hour or two each night until he learns his responsibility.
Perhaps the delivery of a short lecture by the individual would demonstrate his new-found
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knowledge of this responsibility.

Where the military superior has analyzed the subordinate's deficiency as relating to
some trait of character and assigned a task he determined to be correctionally or
instructionally related to the deficiency, the military courts have readily accepted the
superior's opinion that the task he assigned was logically related to the deficiency he noted
in the subordinate. Where the facts show that the superior assigned a task because the
subordinate did some unacceptable act, military courts see the assigned task as retaliatory
and, hence, view the task as punishment. In the latter situation, the superior cannot help but
appear to be reacting to a breach of discipline instead of undertaking valid training.

C. Language used. Whenever courts or judges try to determine the purpose of an
order, they essentially become involved in trying to determine the state of mind of the issuer
of the order. Since mind reading is not yet a perfected science, courts look to objective facts
which manifest state of mind. Thus, if a character deficiency is identified as being involved
in a delinquent act and a task logically related to the correction of that character trait is
ordered by the commander, then, as explained above, these facts tend to indicate, in the eyes
of the law, that the task assigned was given for training purposes. Equally important as this
"logic" test is the language used when the order is given. Seaman Roberts forgets to close the
windows, and the commander retaliates with:

Roberts, you're assigned close order drill for two hours each
night. It'll be a long time before you forget to secure a window
around here! You'll close your windows or you'll wear a trench
in the sidewalk!

In this example, the words used by the commander make the task assigned look like it was
ordered for punishment purposes. Conversely, the task looks more like training when the
commander says:

Roberts, you've been forgetting to secure your windows lately
and 1 know you're familiar with the security considerations
involved.  This lack of selfdiscipline is not important in
peacetime nor are the windows that important. But, bad habits
learned in peacetime can be fatal in war. | am assigning you to
close the windows in the command area for seven days. This
added responsibility will help you to develop the self-discipline
you need to survive in a combat situation.

The commander should understand the importance of language in these matters to avoid
having his purpose misinterpreted in court should he be forced to back up his order with
prosecution of a defiant subordinate. In this connection, if a commander views a deficient
act as symptomatic of a character deficiency, the chances that he will use appropriate
language in issuing the EMI order are greatly enhanced and the less likely, conversely, the

Naval Justice School Rev. 8/98
Publication 34




Informal Disciplinary Actions: Nonpunitive Measures

courts would misconstrue his purpose.

D.  Judicious quantity. Assuming all other factors are indicative of a valid training
purpose, EMI may still be construed by the courts as punishment if the quantity of instruction
is excessive. The JAG Manual and MJM indicate that no more than two hours of instruction
should be required each day; instruction should not be required on the individual's Sabbath;
the duration of EMI should be limited to a period of time required to correct the deficiency;
and, after completing each day's instruction, the subordinate should be allowed normal limits
of liberty. In this connection, EMI, since it is training, can lawfully interfere with normal
hours of liberty. One should not confuse this type of training with a denial of privileges
(discussed later), which cannot interfere with normal hours of liberty. The commander must
also be careful not to assign instruction at unreasonable hours. What "reasonable hours" are
will differ with the normal work schedule of the individual involved, but no great
interference with normal hours of liberty should be involved.

E Authority to impose. The authority to assign EMI to be performed during
working hours is not limited to any particular rank or rate but is an inherent part of the
authority vested in officers and petty officers. The authority to assign EMI to be performed
after working hours rests in the commanding officer or officer in charge but may be delegated
to officers, petty officers, and noncommissioned officers. See JAGMAN, §§ 0103b(6) & (7);
OPNAVINST 3120.32B of 26 September 1986, para. 142.2.a, and MJM 1-F-1.b(6).

For the Navy, OPNAVINST 3120.32B discusses EMI in detail and clearly states
that the delegation of authority to assign EMI outside normal working hours is to be
encouraged. Ordinarily, such authority should not be delegated below the chief petty officer
(E-7) level. However, in exceptional cases, as where a qualified petty officer is filling a CPO
billet in an organizational unit which contains no CPO, authority may be delegated to a
mature senior petty officer. There is no Marine Corps or Coast Guard order which is
equivalent to the Navy's OPNAVINST 3120.32B; however, the use of nonpunitive measures
by officers and noncommissioned officers is discussed in paragraph 1300 of the Marine
Corps Manual.

The authority to assign EMI during working hours may be withdrawn by any
superior if warranted, and the authority to assign EMI after working hours may be withdrawn
by the commanding officer or officer in charge in accordance with the terms contained
within the grant of that authority.

F. Cases involving orders to perform EMI

In United States v. Trani, 1 CM.A. 293, 3 C.M.R. 27 (1952), C.M.A. held that
an order given to a prisoner to perform close order drill was valid as a corrective measure to
cure a want of discipline and self-control where the prisoner had burned certain confinement
records. The C.M.A. concluded that the purpose of the drill was training, not punishment,
and there was a reasonable relationship between the duty assigned, close order drill, as a
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corrective measure in light of the deficiencies exhibited by the accused, i.e., a want of
" discipline and self-control. See also United States v. Cagle, 40 C.M.R. 550 (A.B.R. 1969),
where an Army Board of Review found that an order given to an unsentenced prisoner to
drill with sentenced prisoners was a valid order to perform a military duty rather than an
imposition of punishment.

Compare Trani and Cagle with United States v. Roadcloud, 6 C.M.R. 384
(A.B.R. 1952), in which an Army Board of Review found an order to the accused to perform
close order drill at 2230 was punishment rather than additional training. The timing of the
assignment, the antecedent circumstances, and the fact that the accused was held in the
bullpen for two hours until he consented to drill, demonstrated the punitive nature of the
order in this case.

EMI must have a valid training purpose and be reasonably related to the
deficiency to be corrected. EMI may extend to a review of proper procedures for
performance of assigned tasks or the performance of additional work designed to improve the
skills of the individual. The ramifications of failing to adhere to this standard is emphasized
by the following cases. '

United States v. Raneri, 22 C.M.R. 694 (N.B.R 1956). The accused improperly
deposited a parachute on the floor and was ordered, in company with a petty officer, to take
a parachute and deposit it properly in each area of the hangar and to announce to those
present, each time, that this was the proper way to deposit a parachute. The Navy Board of
Review held that the order was punitive and, therefore, illegal because punishment may
legally be imposed only as a result of article 15 proceedings or as a result of conviction by
court-martial.

United States v. Robertson, 17 C.M.R. 684 (A.F.B.R. 1954). An inspection of
the accused’s quarters on Saturday resulted in an unsatisfactory mark. Normal cleaning
hours were from 0730-1000. The accused was ordered to draw cleaning gear at 1600 to
clean his spaces. The Air Force Board of Review found the order to clean after normal
working hours was not additional training but an attempt to punish the accused by
assignment of extra duties; therefore, the order was illegal.

United States v. Reeves, 1 CM.R. 619 (A.F.B.R. 1951). The accused received
a "gig" and was placed on a work detail roster. No reference was made to the observed
deficiency; rather, the accused was assigned to cut a lawn from a list of jobs which needed
doing. The Air Force Board of Review found that the work detail was punitive extra duty and
could not be classified as an assignment of extra instruction for training. The board also
determined that the word "gig" had punitive connotations.
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0305 DENIAL OF PRIVILEGES

A. A third nonpunitive measure which may be employed to correct minor
deficiencies is denial of privileges. A "privilege" is defined as a benefit provided for the
convenience or enjoyment of an individual. JAGMAN, § 0104a and MJM 1-F-1(c). Denial of
privileges is a more severe leadership measure than either censure or EMI because denial of
privileges does not necessarily involve or require an instructional purpose. Examples of
privileges that may be withheld can be found in section 0104 of the JAG Manual. They
include such things as special liberty, 72-hour liberty, exchange of duty, special command
programs, access to base or ship movies, access to enlisted or officers' clubs, hobby shops,

“and parking privileges. It may also encompass such things as withholding of special pay and
commissary and exchange privileges, provided such withholding complies with applicable
rules and regulations and is otherwise in accordance with law.

B. Final authority to withhold a privilege, however temporarily, ultimately rests
with the authority empowered to grant that privilege. Therefore, authority of officers and
petty officers to withhold privileges is, in many cases, limited to recommendations via the
chain of command to the appropriate authority. Officers and petty officers are authorized
and expected to initiate such actions when considered appropriate to remedy minor
infractions and necessary to further efficiency of the command. Authority to withhold
privileges of personnel in a liberty status is vested in the commanding officer or officer in
charge. Such authority may, however, be delegated to the appropriate echelon, but in no
event may the withholding of privileges — either by the commanding officer, officer in
charge, or some lower echelon — be tantamount to a deprivation of liberty itself. See
OPNAVINST 3120.32B of 26 September 1986, para. 142.2.b.

C. In three cases, the C.M.A. has indicated that the UCMj does not authorize
deprivation of an individual's liberty except as punishment by court-martial or NJP without a
clear necessity for such restraint, either as pretrial restraint or in the interest of health,
welfare, discipline, or training.

1. United States v. Haynes, 15 CM.A. 122, 35 CM.R. 94 (1964). An
order restricting the accused for an indefinite period due to prior misconduct, for which the
accused had been tried, was held to be punishment and illegal.

2. United States v. Gentle, 16 CM.A. 437, 37 C.M.R. 57 (1966). An
order to the accused to sign in hourly, designated to enforce a restriction to the base, which
was imposed "so that he would be present for duty during normal working hours," was held
to be illegal as designed to punish the accused.

3. United States v. Wallace, 2 M.J. 1 (C.M.A. 1976). An order issued to
the accused, placing him in company arrest in order to insure his presence for duty each day,
was held to be illegal and hence breach of the arrest limits would not support a charge of
breaking arrest.

Naval Justice School Rev. 8/98
Publication 3-7 :




Procedure Study Guide

0306 USE OF ALTERNATIVE VOLUNTARY RESTRAINTS OR SELF-DENIAL OF
PRIVILEGES

A. The offer to an individual, as an alternative to formal punishment or reporting
of misconduct, to withhold action, if he will voluntarily restrict himself or accede to an order
that is beyond the authority of the superior to give (also known as "putting him in hack"), is
unenforceable and not sanctioned as a nonpunitive measure.

B. Finally, it should be noted that there is a common, although unauthorized,
practice of withdrawing and withholding the green military identification card from an
individual as a nonpunitive measure, or even as part of an NJP restriction, in order to enforce
the presence of the individual for the required period of time. Frequently, an individual must
show "his identification card to leave the limits of the command and, without it, that
individual may not leave. MILPERSMAN 4620150.1, Paragraph 1004 of MCO P5512.11
and Ch 13E of COMDTINST M1000.6A, the CG PERSMAN, require that such cards be
carried at all times by all military personnel and is to be surrendered only for identification or
investigation or while in disciplinary confinement. The Navy Court of Military Review has
held illegal an order to surrender the military identification card for the purpose of enforcing
a restriction order. United States v. Rao, No. 78-0537 (N.C.M.R. 25 Sep 1978.)

0307 LIBERTY RISK

A. Basis. There are two recognized purposes behind a lawful liberty risk
program: (1) the essential protection of the foreign relations of the United States, and
(2) international legal hold restriction. The commander has substantial discretion in deciding
to place a member on liberty risk; however, the decision should generally be limited to cases
involving a serious breach of the peace or flagrant discredit to the Navy. Contrary to the
beliefs and desires of many commanding officers (COs), the program applies only overseas,
either in a foreign country or in foreign territorial waters. Remember that the deprivation of
normal liberty, except as specifically authorized under the UCM], is illegal. The Coast Guard
PCO/PXO Legal Desk Book authorizes a USCG CO the same authority.

B. Due Process. The commander must afford adequate administrative due
process safeguards. After reviewing each case individually, the commander should advise
the member in writing of assignment to the program, the basis for the action, and the
opportunity to respond (e.g., request mast). The commander should consider whether less
restrictive means (e.g., liberty hours) will be effective in a given case before curtailing all
liberty. The command should use incremental categories ("A," "B," "C," "D") where
possible. The CO must periodically review each assignment to assess whether continued
curtailment of liberty is justified.
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C. Procedures. The program is administrative, not punitive, restraint; thus, a
servicemember's liberty may be curtailed regardless of whether charges are pending at a
court-martial or nonjudicial punishment (NJP). Conversely, members punished at NJP or a
court-martial should not be automatically placed on liberty risk unless their offense and
predilections otherwise justify that assignment. No service record entries are made.
Members on liberty risk should not be required to muster or work with members undergoing
punitive restriction. If not proper, assignment to liberty risk may constitute a prior
punishment or pretrial restraint, thereby inadvertently starting the speedy trial clock. Other
legitimate bases for limitations on liberty outside the military justice system include: extra
military instruction (EMI), bona fide training, operational necessity, medical reasons, safety /
security of personnel, and command integrity. Liberty may also be denied if a member's
appearance is contentious, inflammatory, lewd, or unlawful.
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APPENDIX A

SAMPLE EMI ASSIGNMENT ORDER

(Date)
From: (Rate and full name of person imposing EMI)
To:  (Rate and full name of person being assigned EMI)

Subj: ASSIGNMENT OF EXTRA MILITARY INSTRUCTION (EMI)
Ref: (a) JAGMAN, § 0103 [or local instruction]

1. Your performance indicates the following deficiencies: [you failed to make required log
entries to record certain events and failed to make proper tours of your watch area.]

2. These performance deficiencies stem from: [your inattention to duty in preparing for your
assigned watch.]

3. Per the reference, the following extra military instruction is assigned to assist you in
overcoming these deficiencies: [you will study the pertinent orders for watchstanders and
develop a checklist for use by personnel standing this watch.]

4. This EMI shall be performed between 1630 and 1800 from Monday 1 June 19CY through
Friday 5 June 19CY. On Monday, 8 June 19CY, you will present a 30-minute class on this
subject to your division.

(Signature)

(Date)

1. | hereby acknowledge notification of the above EMI. | have read and understand
reference (a) and am aware that failure to perform said EMI in the manner set out therein is a
violation under Article 92, UCMJ, which is punishable by either nonjudicial punishment or at
court-martial. :

(Signature)
Copy to:
Members' training record (original)
Command Master Chief
Legal Officer
Division Officer
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Informal Disciplinary Actions: Nonpunitive Measures

APPENDIX B
SAMPLE NONPUNITIVE LETTER OF CAUTION

From: Commanding Officer, USS BOHEMIAN (CV 11)
To:  CTOCS Michael Stipe, USN, 123-45-6789

Subj: NONPUNITIVE LETTER OF CAUTION

Ref: (a) Report of JAG Investigation of 7 Sep 19CY
(b) JAGMAN, § 0105
(c) R.C.M. 306(c)(2), MCM 1984

1. Reference (a) is the record of investigation convened to inquire into the transmission of a
certain message on board USS BOHEMIAN while you were SSES Assistant Division Officer.

2. The investigation disclosed that, as Assistant Division Officer, on 19 july 19CY, you
participated in the writing and printing of a fake message. After reviewing the fake message,
you noted that there had been an unauthorized modification to the classification line and
directed that it be corrected. Unfortunately, you failed to verify that this correction had been
made and, when the correction was not made, the next message still had the error in the
classification line. When you realized that this message had been transmitted with an error
in the classification line, you took steps to retransmit a corrected copy, but you did not notify
your superiors.

3. Your performance and judgment during this incident was substandard. As Assistant
Division Officer, it was inappropriate for you to participate in the drafting of a fake message.
More critical, however, was your failure to notify your superiors that a message with an
improper classification line had been transmitted. You are hereby administratively
admonished for your actions on 19 jJuly 19CY.

4. This letter, being nonpunitive in nature, is addressed to you as a corrective measure. |t
does not become a part of your official record. However, you are advised that, as Assistant
SSES Division Officer, you are in a position of special trust. In the future, | expect you to
exercise greater care in the performance of your duties in order to measure up to the high
standards of USS BOHEMIAN. | trust the instructional benefit you receive from this
experience will heighten your awareness of the extent of your responsibilities and help you
become a more proficient Chief Petty Officer.

E. D. BRICKELL
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Procedure Study Guide

APPENDIX C
SAMPLE LETTER OF INSTRUCTION

From: Commanding Officer, USS NEVERSAIL (CV 11)
To:  LCDR Mike Rowmanage, USN, 987-65-4321/1300
Aviation Fuels Officer, USS NEVERSAIL (CV 11)

Subj: LETTER OF INSTRUCTION
Ref: (a) MILPERSMAN, art. 3410100

1. This Letter of Instruction is issued per the reference to discuss specific measures required
to improve the unsatisfactory performance of the Aviation Fuels Division on board
NEVERSAIL.

2. Since your assumption of duties as aviation fuels officer on board NEVERSAIL, you have
allowed unauthorized procedures to exist in the Aviation Fuels Division that resulted in the
structural damage to JP-5 storage tank 8-39-02) during underway replenishment on 18 July
19CY. You failed to familiarize yourself with appropriate aviation fuels directives and thus
you were unable to verify the proceedings in your division. You also failed to ensure all
directives were maintained up-to-date. Generally, you relied totally upon your assistant
aviation fuels officer for the day-to-day operation of your division.

3. To function effectively as the aviation fuels officer, you must become more involved in
the day-to-day aspects of your division. You cannot manage from your office, accepting the
counsel of your assistants w<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>