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CIVIL DISTURBANCE OPIRATIONS -

LiABILI% IES Fal A COMBANDIR

Respensibility for enforcing laws and
maintaining crder in the United States rests primarily
with the several states. Whenever a civil disorder
occurs, the first level of forcement rests with the
police forces withipn the states., When civil
authorities cannot ccype with a civil disturbance,
state-controlled forces ace normally emploved prior
to the use of federal trocops. The use of federal

troops is a drastic last resort when state forces

cannot contain the disturbance. State forces include

the National Guard which is part of the organized
militia of the states. When not federalized, the
National Guard is urder the complete control of the
governor. He has tne authority to employ the guard
in its state status to suppress civil disturbances
within his state.

Since world War II, the National Cuard has
been summoned to aid in controiling disorders a total

of 72 times in 28 stales. Thirteen tool: place during

1

TGeon . Kelly, Col 1, "Civil Disturl co
Capabiiitics nf s orional (¢ 1 in State Roles,"
Thesis (Carlisle Darn PRI v 1970), wp. 6-7.
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the summer of 1967.2 The commitment of federal troops
to ajd state and local forces in controlling a disorder
is an extraordinary act. Only twice in the last 45
vears have governcers rcquested federal troops to quell
civi. disorders.>

states have had, and w:1ll continue to have,
much more freguent occasion for the control of civail
disturbances than the federal jovernment, because the
preservation of domestic order in the United States is
primarily a state function.?

Ccmmanders of federal troops and National
Guard units in civil disturbance operations may be
cubject to civil and criminal liabilities for their
decisions and actions. This essay shall review pertinent
court decisions, law treatises, and statutory provisions
to dete.mine wnat legal actions can be instituted against

Commanders who lead troops seeking to control civil

disturbances. From this study, conclucions shall be

2chort of the National advisory Conmission
on Civil Disorders, (1 March 1968), p. 497.

B, g < z

Ihid., p. 506.

ASamuc] ., Sterlina, "Civil and Criminal
Liability of National Guardsman Colled Out for buty",
Temple Law Quarterty, 1933, . 69.




made as to what liabilities & Commander faces and

what he can do to provide himsclf with acfenses against
. such lawsuits.
Awarenesc of their civil riushts by dissidents

and criminal elements in our society, and the ever-

increasing proteclion afforded them Ly the couris, have

combinred to make operations against civil disorcers
more difficult in recent vears. The keeping or re-
establishing of peace and order recuires cvermore
sophisticated responses to insure not only eificiency,

5 . - . 5
but alsc full legality of the actions taken.

CIVIL AND CRIMINAL ACTIONS

It is necessary to distinguish a civil action
(tort) from a crime. The distinction between them lies
in the intercsts affected and the remedy afferded Ly
the law. A crime is an offense against the public at
] larve, for which the state, as the representative of
the public, will bring procecdings in the form of a
criminal prosecution. The purpose of such a

proceeding ic to protect and vindicate the interests

bﬁrrfs& . Kaiscr, Colonel, "National
Guard and ¥ rai Trocops in Civil Disordcrs",. Essay
(Carlisle Barrvacks, 20 December 1970), p. 1.
1 -3
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of the public as a whole by punishing the offender or
elimirmting him from society, either perman:sntly or
for a limited vime, by reforming him or teaching him
not to ropeat the offense, and by deterring others
from imita“ing him. A criminal prosecution is not
concerned in any way with compensation of thie injured
individual against whom the¢ crime is commitited, and

his only part in it is that of an accuser and a witness

= bk ety
e

for the state. The civil action for a tor%, on the

injured

i

M

other hand, is ccmrenced and wmaintaincd by th
person himself, an” its purprose is to compcnsate him |
for the damage he hes suffered, at the expense of the
wrongdoer. If he is successful, nhe receives a judgment
for a sum of monoy, which he may enforce by ceollecting
it from the defendant. The same act may he both a

crime against the state and a tort against an individual.®

FEDERAL. OI'FICLERS

i 1
a

X

It has long been recognized that an officer ;

of the United States is not subject to the criminal 1

2

sanctions of a state for acts done within the scope of 1

3

1 his duties. Some decisions appenr to base this immunity i
ﬁ

|

—— A
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. 6w.il.'lia.m I.. Prosser, Law of Yorts (1964),
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on lack cf jurisdiction in state courts.

Y...[Wlhere an officer from cmcess of zeal
or misinformation, or lack of ccod judgment
in the performance of wvhat ae conceives to
be his cutles as an officcyr, in JTact trans-—
cends his authoritv, and invacdes the rights
of individuals, he 1s answerable :o the
government or power uncer whose anpointment
he is acting, ané may ~lso .lay himselif
liable to answer to a private individual
who 1s injured or copressed by nis action;
yet, where therz is no ¢riminal intent on
his part, he does rot beccome liable to
answer to a criminal vrocess of a different
government. "

Other decisions appear to recognize performance cf a
federal duty as a substantive defense to state prose-
cution without actually denving the existance of
jurisdiction in the state court. his relative immunity
from statc prosecution is somewhat misleading, however,
since the reasonablenecss of the oificer's conduct will
be closely scrutinized in determining whether his
actions werc done in good faith within the scope of his
8

duties and withcut criminal intent.

9
For example, in Brown v. Cain, Coast Guardosman

Brown, guarding a shipyara, was struck by a brick during

7In Re Lowis, 83 F 159, 160 (N.D. Wash. 1897).

8U.S. Department of the Army Pamphlet 27-100-26,

Military Law Review (Ootober 1964), pp. 84-87.

V56 F.supp. 56 (B.1. Pa. 1944).




a riot. He shot at the legs of a man running away,

1t

[w]

thinking that it was the gu ; person and seeking to

arrest him. The man trip

o]

ed and fell just as Brown
fired, and as a result, the bullet inflicted a fatal
wound. Brown was indicted by the state for murder and
applied to the federal cour . for a VWrit of Habeas
Corpus. Althougnh the court eventually granted the
Writ, sayinc Brown was “"amenable to the law of the

10
the reasonablenecss

United States and to no other",
of Brow..'s conduct was thoroughly examined.
Witih regard to criminal responsibility to
the United States, the officer has no immunity from
prosecution., An officer of the United States is subject
to the Uniform Code of Military Justice when he is
involved in suppressing a civil disturbance and is
performing his assigned dutias.ll
While inferior officers bound to obey orders
are wotected in so deing, except where such orders

shcw on their face their own illegalily or want of

authority, a superior officer is himself answerable

107154., p.oo.
0

United States Code, §801-940; O0'Callchan
v. Pavker, 395 U.S, 258, 23 L.nd.2d 291, 8% s.CL. ITo83;7
and Manual for Courts-Martial, Unitced States, 1969
(Reviscod Edition).




for all acts within the fair scope of the orders given
by him, arnd his only available dcfense is that the

orders given by him were lawful. Th2 general rule is

9

that United States officers in command of military
forces are nct personall:y liable for injuries resulting
from their official acts in the prose&ution of lawful
military operations. This rule is subject, however,

to the limitation that personal liability may be
incurred where the officer acts wantonly, or in the
absence of any reasonable necessity.]'2 In recent years,
however, there has been a considerable erosion of this
limitation.

The leading case in support-of the proposition
that federal cmployees are immune from liability for
torts committed in performing their duties is Gregcire
V. Biddle.l3 In that case, Judge Hand used broad
language in holding that the Attorney General and
another Devartment of Justice official were not subject
to civil suit by a man who claimed to have been falsely

imprisoned by them. Because the broad and persuasive

1254 American Jurisyrudence 24, Military,
and Civil Defenso, §292, p. 118.

13197 v.2a 579 (2nd cir., 1549), cert. denicd,
339 U.S. 949 (1950).




langaace of Judge Hand was qguoted with approval by
the Supreme Court, ovlher federal courts are 2ccepting

it as che law.
"The Supreme Court's acceptansce »of 1;eq.=ﬂ
v. Biddle impcls us io i%e ncle i

-

thhe law has chanqaed, and thet it

g]

v
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connldorec wise to leave some government
agents entirely free irom suit when they ars
acting within an area Intrustced to their

- 2
discretion." 14
Because this legal concept is still in a

stage of development, it is iwmvossible :to say how far

>

it will extend eor what impac: it will have on providiing

.

immunity to federal officers in a civil disturbance

situation. At present, it does not aprcar to guarante
imounity from civil suit to the afficer who uses

unprivileged or excessive force.

NATICHAL GUARD CFFICER

A look at the status of Wational Guard
officers in civil disturbance cper:.ions is in or-er.

All courts start from the preiicse that it
is necessity which alone justifies gubernatorial
military action. Thosc measurc:s which courts find

rcasonably nccessary and substantially related to the
<

14
Cir., 19¢1).

Bershad V. Wyﬁﬂ, 200 .24 714, 719 (Sth

£




attainment of that object are upheld, either uron

these grounds, or uzon iLhe theory that the court cannot
interfere with the controlling authcrity of the
Executive as the nmilivary chiecf. ihere courts can

disccover no necessity to justify the military measures

-
oy

undertakenr, such actisnh is enjoined either for the
reason that it is beyond the constitution .l power of
the Governor or vionlates due process of law, or,
where the Court has adopted the war-ti. © military
government approach, upon tie ground that there is no
actval "martial law".l5
The cases resolve themselves into two broad
catcgories: (1) Those involving military infractions
of property interests, and (2) those concerned with

invasions of interests of pcrsonality.

. . 16
It was held in Herlihy v. Donchue ' that

wilitia officers called to suppress an insurrection
in the County of Silver Bow, Montana, were personally
liable for destroying without hecaring or adjudication

the stock (whiskoy) of a saloonkceper for nejlezting

.
Yonyse of Military Forces in Domestic
Disturbancas". Yale Law Journal (1936), pp. 884-885,

H2 Mont 1 601, 163 P 164 (1916).




to obey an order to keep his saloon closed within
specified hours, where there was nothing to show the
necessity for such destruction, such as a threat of the
rioters to break into the building to secure the liguor,
sc that its destruction was necessary to prevent the
excesses which follow the free access of disorderly
persons to it.

Abatement of disorder often requires military
action mecre drastic than encroachments upcn rights of
private property. Invasions of interests of pcrsonality
resolve themselves into two categories: The first
comprising the direct application of force to an
individual; the sccond concerned with his summary arrest
and detention by the military authorities. Actions
falling within the first class are presented to the
courts, after the passing of the exige%éy, in civil
actions for assault and battery or in crimiral prose-

. . 17 .
cutions for murder. Ela v. Smith, was a tort action

against the Mayor of Roston and two officers of the
Massachusctts volunteory militia for an assault on the
plaintiff. Apprchending a riot over the return to the

South of a fugitive slave, the Mayor called out the

17191 mass. 121 (1805).




troops to clear the strcets while the fugitive was
being marched to the wharf for depoertation. The

plaintiff, attempting co pass through a guardad street,

0

was pushed back and knocked down by the soldiers. Th
court, adhering to the doctrine that the troops were
called out to aid the civil authority as "armed police"
only, anrounced that no liability could be incurred
for acts recasonable and neccessary fcr the clearing and
guarding of the streets. However, if the force used
towards the plaintiff was excessive and unreasonable,
recovery could be had. Thercupon, the case was sent
hack for trial. Upon tne same theory, the Michigan

18

court, in Dishop v. Vandcrcoolk, neld that the use of

a log to ditch autos which refused to stovn for military
search, constituted a wanton disregard for human life,
and sustained an award of substantial damages against
the military officer who had directed that such a
measure be taken.

19
A prosceavtion for murder, State v. Coit,

involved an Ohio National Guard Colonel who ordered

the militia to fire on a mob which thrcatened to break

o
Y8558 Mich. 299, 200 N.W. 27¢ (1924).

19

8 Ohio Dow. 62 (Com. PL., 1897).




in the door of a courthouse in an attempt to lynch a
Negro charged with rape. Tie court, announcing that
the military was subordinate to the civil authority,
instructed the jury that it was the duty of the
Colonel td usc only such force as was necessary and
proper to protect the prisoner and the public property.
He could not legally take human life in accemplishing
those ends unless he had first ascertained, by such a
prudent and reasonable exercise of his faculties as
the circvmstances permitted, tha* such action was
necessary anf proper.

. . 2
In a simillar case, Lerich v. State, 0 a

person filed a claim against the State of New York fer
injuries resulting whoen she was shot in the back by
National Guardsmen. The Court of Claims said:

"Whatever may be said of the situation which
faced the guardsmen and police at other
times during the day, it is clear to us that
the shooting of the claimant was perpetrated
contrary to duc care and prudence under all
the circurmstances existing at that time.

No reasonably vrudent and careful officer,
unrcesisted, unmenaced, and unthreatened,
would have ordered his men to fire into the
backs of a fleeing crowd of citizens,
whatever their previous offensive demeanor
or provocation might have heen.

* * *

20

113 Misc. (N.Y.) 409 (1920), 184 N.Y.Supp.

-12~




"We would have no hesitation in dismissing

this claim, however, if it appeared that

the shooting was done by the guardsmen in

sclf-defeonse, or when they were seriously

resisted, menaced, or threatened. We

desire not to be misunderstood." 21

More common as a means of abating disorder
than the direct application of force is the arrest
without warrant and temporary detention by the military
authorities of those suspected of inciting or partici-
pating in the violence. The confinement of such
participants may be essential for the successful
suppression of the dis{urbance. ‘'The question of the
legality of such arrests is raicsed, during che period of
military activity, by Writs of Habeas Corpus. 1in Re
Moyer22 and Re HcDonalq23 the returns to the writs were
similar. Each stated that the prisoncr was a leader
of the insuvrrection - a strike - that his arrest was
necessary for its successful suppression, and that he
would be released from military arrcst as soon as that

safely couvld be done. Upon such a showing, the intern-

men:te were sustained as reasonable measures within the

21Ibi@., n. 821,

2235 Colo. 159, 85 D 160 (1905).

2349 Mont. 454, 143 P 947 (1914).




discretion of the Executive and the militaryv authorities
under him, and as having dlrcct relation to the
suppression of the disturkance which the militia had
been summoned to subdue. Where nilitary arrests have
been sustained, courts have been carcful to indicate
that they are merely precautionary measures for the
prevention of the exercise uf a power host'le to the
A

efforts of the Execcutive to restore order.z” They can-
not continue beyond the period of the emergency. Upon
its termination, the prisone:r must cither be set at
liberty or turned over to the civil authoritices for
trial according to law

National Guard officers mav be subject to an
action under Section 1983 of tha Civil Rights Act.??
That Scction provides:

"Every poerson who, uider color of any statute,

ordinance, reuulation, custom, or usage, of

any Statc oxr Territory, subjects, cr causcs

to be subjcected, a1y citizen of the United

States or other persons within the jurisdiction

thercof to the deprivation of any rights,

priviledes, or immunities secured by the

Constitution and laws, shall be liable to the

party injured in wn action at law, suit 1in

cquitv, or other prover procceding for

redress."

Since the United Statces Sunreome Court decided




i

26

Monroe v. Papc in 1961, a growing arca cf tort law

under Section 1983 has developed governing the conduct
of police ofiicers. Howaver, Section 1983 could also
apply to NatiIznal Guard officers, but it is clear that
federal law enforcement agents or officers are »ot
within its scope.

In Monroe, defendants, thirtecn Clitcago police
officers, entered plaintiff's reci-lerce at night without
a warrant, searched the premiscs, and brought him to the
station where he was questioned for ten hours, and
relrased without charge. he circumstances were cextroeme.
Complaint alleged plaintiff and his family were routed
from bed and forced to stand naked while policemen
ransacked their home. Plaintiff sued under Secticn 1983
alleging violation of his Fourth and Fourteenth
Amendment rights by the unlawful search and arrest
without probable cause. Seventh Circuit Court of Appeals
dismissed the Ccumplaint fcr failure to state a claim on
which relief could be granted. Finding was reversed
by United States Supreme Cour t holding that such conduct
was actionable under Section 1983 despite the unlawful-

ness of the conduct undcr statce law and the availabilit

26365 U.. 167 (1961).

—1hH=-
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of an effective state remedy. 7The Act clearly provides
& remedy for the deprivation of any richts, priviledges

27

Monrroe stands for tane proposition that the statute is
to be given a broad reading. Thus, as c¢ourts determine
that conduct violates constitutional rights this conduct
will, likewise, be actionable against pclice officers
as well as all cothers who act under color of law. The
list of rights that have hcen held to be within the
statutes is a lengthy one; near'y every right that has
been brought within the due process clause of the
Fourteenth Amendment has also been the subject of a
suit for damages or equitable relief uander the Civil

) 28 .
Rights Statutes. Any actior. by a National Guard officer
during civil disturbanc: operations that results in the
deprivation of any rights or privileges secured by the
Constitution and laws could subject the officer to an

action at law or other proper prnceeding for redress.
STAYUTORY THMMUNT  OR INDEMNIFICATION

Federal statutes were passced after the Civil

27 cherey C. Jdoseph, Jr., "Tort Liability of
Law Laforcement 0O°Ticers Under Section 1983 of the Civil
R..Lgl‘t.‘:, Act " Louisiara Law Rovicw 1969270, 2 102.

3G
3. . 2 LR . N .
2 John . Wilesn, "Civil Actions [or Domagoes
Under the Federal Civil Rights Statutoes", Texas Law

Review, 12366-1967, ». 1021.
1
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War which ga“re relief from liability for all acts done
pursuant to superior military authority during the War.
These statutes have no application to the teorts of
members of the Army today. There are no immunity laws
at the federal level at the present time.zq

Some state statutes provide that members of
the militia (Naticnal Guard) ordered into active service
of the state shall not be liable civilly or criminally
for any act or acts done by them in the performance of
their duty.30

Doubt arises as to the meaning of the phrase
"in the perfermance of their duty". At least three
interpretations are possible. One is that the legis-
lature intended merely to restate the common law.
Another is that regardless of the wvalidity of an order,
a subordinate officer who obeys it is protected from
any liability. A third is that all members of the
militia are protected under all circumstances while
"in active service and not on leave, including those
who give illegal orders. If the last view is correct,
then while it probably is valid with respect to

criminal liability, it may bc uncenstitutional insofar

29%riability for Toris of Military Personncel®
Py ]
Harvard Law Revicw, 1942, pp. 655656,
30 . N
soction 39-1-11, Utal Code Annotated, 1y53,
as amended; articic 11, §235, Now York Cods

-17-




as it attempts to ex=mpt members of the militia from
civil liability to a person who has been damaged in
his person or property by patently unijustifiable

action or by negligcnce.31

In a Louisiana case, it
was said that the Legislature could not constitutionally
exempt superior officers “rom civil responsibility or
deny to the citizen adequate remedy for injury done
him, on the ground that such exemption is a denial of
32

due prccess of law.

The New York State Legislature in 1968 adopted

- . . 33 . " -
a very cffective provision. The State shall save
harmless and protect a member of the organized militia
when ordered into active service of the state pursuvant
to the provisions of the state code from attorneys' fees,
and costs arising out of any claim, demand, suit,
judgment or prosecution for any offense, vy reason of

the alleged negligence or offense of such member,

provided tnat at the time the alleged damages were

3lpamund Ruffin Bcckwith, et al.,"Lawful
Action of State Military Forces" [1944), pp. 79-71.

32
7G4 (1908) .
3

O0'Shee v, Stafford, 122 La. 444, 475 So.

SArticle 11, §235-a, New York Code.

-18-
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sustained or the alleced offense was committed said
member of the organized militia was acting within the
discharge of his duties and within the scope of his
employment and that such alleged neglicgence or offense
did not result from the willful act or gross negligence

of such member.
CONCLUSIGNS

1. Since iederal troops have on}y been
requested to help cuell civil disorders twice in the
last 45 years, it is not likely that officers of the
United States Armmy will have to be overly concerned
with liabilities which might result from said cfficers' l
participation in a civil disturbance operation. 1In fact, |
one military writer34 has noted that the reduced regquire-
ment for active Army forces in the civil disturbance role
is due to the National Guard being better trained and

equipped to handle civil disturbance situations more

rcadily.

ekl T adongl ik

The federal olficer is not subkjecct to the
criminal laws of a state for acts done within the scope ?
of his dutiecs during a civil disturbance operation. He

is subject to the Code of MiTitary Juctice and has no

34K0L1y, p. 13,




immunity from prosecution by the United States if he
violates the Cecde during a civil disturbance operation.

Generally, federal officers in command of
military forces are not personally liable for injuries
resulting from their official acts in the pursuit of
lawful military operations, subject, however, to the
limitation that personal liability may be incurred where
the officer acts wantonly or in the absence of any

reasonable necessity. Gregeire --, Biddle may crode this

limitation and provide immunity against civil actions.
As a practical matter, a person wiio has been
injured or wronged will not file a civil action against
a federal officer if he can file a suit against the
United States under the Federal Tort Claims Act3® since
collection of the judgment from the United States is
certain but a federal officer may be tnable to pay a
substantial judgment. Therce are many limitations and
exclusions to the Federal Tort Claims Act so this Act
may be of little assistance to the fedcral officer.
Finallv, a federal statutc provides that if a
civil or criminal prosccution in a court of a state
against a member of the Armed Forces of the United

States on aceount of an act donc under color of his

~ k
2298 United States Code §2674.

-20-
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office or status or under the law of war, may at any
time before triai or final hecaring thereof, he removed
for trial into the federal court for the state where it
is pending.36 Thus, a federal officer would be able tc
have his trial before a federal judge if he desired;
this may be little consolation if he is adjudged liable
or guilty.

2. National Guard officers should be more
concerned wi*h civil disturbance operations since Guard
units have been committed more often than federal troops
and will likely be utilized morce in the future.

In order to overcome or prevent unlawful
violence, it is legally pormissible for a Guard officer
to have his troops use only such degrec of force as
appears to be reasonably necessary, but the application
of this ¢encral rule will depend upon the specific
situation. ’

Should a guard officer be brought beforc a

civilian court on the charge that he used excessive

force, the court will take into consideration the facts

3628 i ited States Code §l442a.
37

Beckvith, et al., p. 100.

_zl...
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as the officer had rcason to believe th_a to be at the
time he acted. Judges and juries know %that the precise
amnunt of fcrce necessary to overcome actual or
thrcatened violence cannot be estimated with mathematical
exactness, and they wil: make allowanqe for the quick
decisions required by the exigencics of military action.
Recommendations appearing in After Action
Reports of the Detroit riots and other disturbances that
advocate extreme measures neither need, nor should he
followed. Such measures include requests for permission
to shoot leoters on sight, to counter snaiper fire with
a preponderance of auvtomatic fire, extinguishing or
shooting out street liaghts and other illuminaticn, and
firing warning shots into the «ir. Such sugyestions
are contrary to tocday's interpretacion of the law as it
relates to civil and criminal liability 2f a Guard
officer in a civil disturbance.39
N guard officer must remember that the courts

favor the theory that a military officer, when called

in aid of cavil authorities during a riot, kas no power
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to act independently of the civil autherity and the
Guard troops must use reasonable and necessary force
cnly to carry ouc *ne mission.

3. Immunity statutes may providz some
protection to Guard officers, but there is serious
guestion about the extent cf coverage. Some courts
say that such laws refer strictly to military offenses,
or offensec which are both statutory ané military, and
will not rclicve an officer from civil iiability for an
unauthorized and illecal act.

1t is recommended that a uniform indemnification
act, similar vo New York's, be prepared and adopted by
all states so that a Guard officer could be assured thot
the sta.e would save him harmless from attcorneys' fees

and costs arising ocut of claims made as a result of a

civil disturbance operation.

- -~
/0 rAMLT ( —{ {’S\‘/.a’:_,-;__
/ James B. Lee
/ Lieutenant Colonel, FA
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