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Abstract

Title: Analysis of AFI 1-1 Government Neutrality Regarding Religion
Report Date: March 2013

Page Count: 48

Word Count: 13303

Key Terms: Morality, Leadership, Mentorship, Ethics, Professionalism
Classification: Unclassified

As national headlines highlight ethical breeches at the very top of our military structure,
others have documented a concern about undue religious persuasion in the military. In
the wake of alleged religious infractions, Air Force Instruction 1-1 was published with a
paragraph entitled, “Government Neutrality Regarding Religion.” This paragraph
discourages leaders from openly practicing and referencing religion. There seems to be
a disconnect—we are attempting to reduce religious discourse and effects as incidents
of moral indiscipline rise. Our history documents religious influence in the lives of
statesmen at the helm of a fledgling nation. Our legal environment has changed
drastically since that time and now fuels restrictions on open religious expression and
practice. This paper reviews the historical legal context, examines certain friction points
within the AFI, and analyzes Title 10 responsibilities. This analysis recommends
rescinding the religious neutrality paragraph in the AFIl. Accountability of commanders
should not require increasingly restrictive policies that inhibit judgment and constitutional

freedoms, and may not fit specific situations.






Analysis of AFI 1-1 Government Neutrality Regarding Religion

It is in the national interest that personnel serving in the Armed Forces be
protected in the realization and development of mora, spiritual, and
religious values consistent with the religious beliefs of the individuals
concerned. To this end, it is the duty of commanding officers in every
echelon to develop to the highest degree the conditions and influences
calculated to promote health, morals, and spiritual values of the personnel
under their command.

—General George C. Marshall

The headlines are rife with ethical breeches at the very top of our military
structure. The New York Times names allegations against General Ward, Rear Admiral
Gaouette, Brigadier General Sinclair, Colonel Johnson, and Air Force instructors to
name a few and to highlight what appears to be a moral implosion in the ranks.? Earlier
headlines about the role of religion in the military pointed to a different problem: “Air
Force Sued Over Religion,” “Air Force Academy Staff Found Promoting Religion,” and
“Naval Academy Urged to Drop Prayer” all showed up as national news.® There seems
to be a disconnect—we are attempting to reduce or rid ourselves of the effects of
religion as our incidents of moral indiscipline rise. Our governmental institutions seem
to view many religious issues as separate from institutional concerns over morality and
ethics. The back lash or result of the religious fouls called above has been explicit
instruction codified in Air Force Doctrine that prohibits religious speech by leaders.

For the first time in history Air Force Instruction (AFI) 1-1 has been issued and
includes paragraph: 2.11. Government Neutrality Regarding Religion. This paragraph
states:

Leaders at all levels must balance constitutional protections for an

individual’s free exercise of religion or other personal beliefs and the

constitutional prohibition against governmental establishment of religion.

For example, they must avoid the actual or apparent use of their position
to promote their personal religious beliefs to their subordinates or to



extend preferential treatment for any religion. Commanders or
supervisors who engage in such behavior may cause members to doubt
their impartiality and objectivity. The potential result is a degradation of
the unit’'s morale, good order, and discipline. Airmen, especially
commanders and supervisors, must ensure that in exercising their right of
religious free expression they do not degrade morale, good order, and
discipline in the Air Force or degrade the trust and confidence that the
public has in the United States Air Force.*

This stands in stark contrast to an earlier mandate:

All Chaplains are to perform divine service tomorrow, and on every
succeeding Sunday, with their respective brigades and regiments, where
the situation will possibility admit of it: And the commanding officers of
corps are to see that they attend; themselves, with officers of all ranks,
setting the example. The Commander in Chief expects an exact
compliance with this order, and that it be observed in future as an

invariable rule of practice. And every neglect will be considered not only a
breach of orders, but a disregard to decency, virtue and religion.”

This was issued by General Washington as general orders of June 28, 1777.

Both orders are mandatory compliance orders. The first and most recent order
asserts that compliance is mandatory for morale, good order, and discipline and has an
underlying assumption that neutrality about God and religious teachings is conducive to
those descriptions. The second order issued in our country’s infancy claimed that
compliance would be congruent with decency, virtue, and religion. In the modern era
plagued by an epidemic in sexual abuse among military members, record-setting
suicide events, and frequent senior leader ethical failures, it strikes a note of irony that
religious behavior is the main thrust of brand new prohibitions codified by the former
Chief of Staff of the Air Force. Certainly there is great concern on both sides of the
issue of religious freedom in America and in our institutions, both private and
governmental. This concern is in plain view on a billboard rented outside the Air Force
Academy with former Air Force Chief of Staff General Schwartz’s Religious Neutrality

Memorandum written on the billboard. Essentially his memorandum states the same
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philosophy as AFI 1-1; however, it expounds more fully the idea and includes,
“Therefore, | expect chaplains, not commanders, to notify Airmen of Chaplain Corps
programs.”®

Should the Air Force Instruction discourage religious speech by commanders? Is
it based on legal necessity or on the desire to merely placate those who complained? Is
the instruction really neutral as the title implies? Is this better for the morale of
individuals and organizations? Will there be other implications with regards to Title 10
responsibilities of the Air Force officer? To find out, this paper will review the historical
legal context, examine certain friction points within the AFI, analyze Title 10
responsibilities, and then offer a few recommendations.’

History of Separation of Church and State

Constitution and the First Amendment

Both the memorandum and AFI 1-1 claim constitutionality as a legal basis for the
declarations. As can be readily seen, the climate surrounding religious freedom has
changed dramatically since George Washington’s 1777 General Orders. The First
Amendment states, “Congress shall make no law respecting an establishment of
religion or prohibiting the free exercise thereof.” A review of the congressional debates
regarding the wording of the First Amendment clearly shows that our founders intended
that no national church be established and that the Federal government would have no
authority over religious matters.® James Madison proposed, “The civil rights of none
shall be abridged on account of religious belief or worship, nor shall any national religion
be established.”® Joseph Story would write:

We are not to attribute this [First Amendment] prohibition of a national

religious establishment to an indifference to religion in general, and
especially to Christianity. An attempt to level all religions and to make it a
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matter of state policy to hold all in utter indifference would have created
universal disapprobation if not universal indignation.™

It is unsurprising that “separation of church and state” is not found in the
constitution or in any of the constitutional debates.”> Sometimes termed a “misleading
metaphor based on bad history” the concept of total separation has nonetheless gained
traction today.'®* Since AFI 1-1 refers to the constitution twice in setting up the
“Government Neutrality on Religion,” it begs further analysis of the development of this
concept.

Jefferson’s Phrase

The “separation of church and state” phrase was first used by Thomas Jefferson
in 1802 in a letter to the Danbury Baptists two days before he attended worship services
in the US Capitol, a habit he continued throughout his presidency.** The Danbury
Baptists, a religious minority, feared coercion from the government to support other
Christian denominations besides their own and articulated that fear to the new
president.” Jefferson assured them that the First Amendment erected a “wall of
separation between church and state.”® In this way he notified the group that the
federal government was interdicted from religious jurisdiction. Never did he indicate
that church should not or would not be influential over government or its institutions.
Jefferson made this clear when he wrote:

| consider the government of the United States as interdicted from

intermeddling with religious institutions, their doctrines, discipline, or

exercises. This results from the provision that no law shall be made

respecting the establishment of religion or the free exercise thereof, but

also from that which reserves to the states the powers not delegated to

the United States. Certainly, no power to prescribe any religious exercise

or to assume authority in any religious discipline has been delegated to
the General Government. It must then rest with the States."’



This original understanding of a wall interdicting only the Federal Government
(General Government) from presiding over or prescribing religious mandates was in
harmony with jurisprudence at the time. Joseph Story wrote, “The whole power over the
subject of religion is left exclusively to the State governments to be acted upon
according to their own sense of justice and the State constitutions.”® In keeping true to
this interpretation of the First Amendment, the wall of separation phrase was not used in
jurisprudence until the Supreme Court case of 1879, Reynolds v. United States.*® Here
it was recognized that the metaphor, as used, restricted the Federal Government only
and the court had to rely on the normative character of good order in society, and not on
religion, to restrict the practice of polygamy in the case at hand.?

The well-known Jeffersonian phrase and, more importantly, its modern day
connotation does not reflect the attitude of our founding congress that passed the
Northwest Ordinance.” That ordinance stated: “Religion, morality, and knowledge,
being necessary to good government and the happiness of mankind, schools and the
means of education shall forever be encouraged.” The state was to encourage
religion for the sake of good government and human happiness.” From the founders’
perspective, this could be construed neither as neutrality on the issue of religion nor as
a violation of an establishment of religion. This ordinance was passed in 1787 by the
same Congress that gave us our Constitution and was presided over by George
Washington who stated,

Of all the dispositions and habits which lead to political prosperity, Religion

and morality are indispensable supports. In vain would that man claim the

tribute of Patriotism, who should labour to subvert these great Pillars of

human happiness, these firmest props of the duties of Men and citizens.

The mere Politician, equally with the pious man, ought to respect and to
cherish them.?



Today our society’s understanding of church and state today is very different
from that of the founders. Washington, in demonstrating the attitude of his day, argued
for an indispensable relationship of religion and morality to political prosperity. He also
believed that chaplains were necessary for discipline and morale in the Army.”® This
historic understanding found common acceptance culturally and in the U.S. judicial
system through World War Il. Following the war, an increasingly humanistic approach
turned away from the historic legal understanding of church and state.*® What Robert
Bork described as the anti-establishment, anti-cultural revolution, and what Alan Bloom
labeled as a crusade toward relativism, seems complete in institutional discourse and
entrenched in many legal statutes.*’

Consider the case of the Church of the Holy Trinity v. United States, 1892, United
State Supreme Court case which examined an 1885 federal immigration law. The court
stated, “No purpose of action against religion can be imputed to any legislation State or
national, because this is a religious people.” The court cited exhaustive historical
precedence of the nation and its legal system. The brief outlined several court cases
that recognized the state’s encouragement of religion. It concluded, “These and many
other matters which might be noticed, add a volume of unofficial declarations to the
mass of organic utterances that this is a Christian nation.”?®

The courts began in earnest to turn away from that rendering of the constitution
in Everson v. Board of Education of 1947.%* The “impregnable wall” of separation was
to make its way into the common metaphor of constitutional understanding from 1962’s

Engel v. Vital onward.*® The Vital case was the first case prohibiting school prayer on



the grounds of the “wall of separation,” turning away from more than one hundred years
of opposite practice and precedence.

Many legal and historical scholars today seek to document a far different U.S.
history, where founders were largely a-religious and devoted to ensuring absolute
religious neutrality in all government. Steven Green argues that the founders were
influenced first and foremost by enlightenment rationality.** Noll, Hatch, and Marsden
claim that the founders may have participated in a Christian culture, but that they
approached government with liberal ideals.* Joseph Ellis writes that Washington led
the republic based on deist traditions, not religious faith.** As the preceding review has
shown, these perspectives can be problematic regarding both the lives of the founders
and the original intent of the constitution.

The Change in Constitutional Understanding

But how much should original intent be weighted in today’s courts? Does original
intent of the founders have any legitimate argument for constitutionality? According to
Richard H. Kohn in, “The Constitution and National Security: The Intent of the
Framers,” original intent cannot and should not be used as a legal framework.>* To
support his claim, Kohn uses Supreme Court Justice William Brennan’s assertion that
the constitution is obscure in its meaning and that it needed interpretation and coercion
by the state to become law. Kohn quotes Brennan: “The genius of the Constitution
rests not in any static meaning it might have had in a world that is dead and gone, but in
the adaptability of its great principles to cope with current programs and current
needs.”® Although this attitude has become popular, the court has still recognized

original intent as solid jurisprudence.®



It is important to mention the significant numbers of scholars who do hold to a
“living constitution” framework and depart from original intent in the process. Supreme
Court Justice Ruth Bade Ginsberg says that the constitution allows for very broad
interpretation.®” Steven Green sees the “Second Disestablishment” of religion in the
1800s as proof of an evolving Constitution, which continues to this day.*® Don Gooding
qguotes Thomas Jefferson, “Laws and institutions must go hand in hand with the
progress of the human mind.”

Against the “living constitution” perspective, Jefferson himself instructed
Supreme Court Justice William Johnson: “On every question of construction carry
ourselves back to the time when the Constitution was adopted, recollect the spirit
manifested in the debates, and instead of trying what meaning may be squeezed out of
the text, or invented against it, conform to the probable one in which it was passed.”*°
In 1792, Justice James Wilson declared, “The first and governing maxim in the
interpretation of a statute is to discover the meaning of those who made it.”** In 1833,
Justice Joseph Story stated, “The first and fundamental rule in the interpretation of all
instruments is to construe them according to the sense of the terms and the intention of
the parties.”* Here we find a rich correspondence with James Madison’s view:

| entirely concur in the propriety of resorting to the sense in which the

Constitution was accepted and ratified by the nation. In that sense alone it

is the legitimate Constitution. . . . What a metamorphosis would be

produced in the code of law if all its ancient phraseology were to be taken
in its modern sense.*®

This metamorphosis did eventually take place by the time Justice Brennan
commented on the ‘obscurity’ of the constitution, debasing original intent in favor of
modern day interpretations of constitutionality. Justice Brennan’s idea of a “world that is

dead and gone” dismisses the founder’s principles intended for enduring application.
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Some modern day justices are more comfortable with original intent. Justice
Robert Bork, long time constitutional law professor at Yale, in his 385 page treatise on
original intent philosophy, simply concluded, “In truth, only the approach of original
understanding meets the criteria that any theory of constitutional adjudication must meet
in order to possess democratic legitimacy. Only that approach is consonant with the
design of the American Republic.”**

Still, one man’s subversion of the constitution may be another man’s bulwark of
freedom for the needs of a new day. Such progressive perspectives frequently reject
concepts of America’s exceptionalism, its religious heritage, and the idea that religion
was vital to the founding of our Republic. Both sides might agree that one unique idea
of the American experiment was limited government ruled by consent of a self-
constrained people.”

Although the role of religion in government is highly controverted today, an
honest historical review will show an earlier continuity. Noah Webster stated
unequivocally, “The Christian religion, in its purity, is the basis, or rather the source of all
genuine freedom in government. . . . And | am persuaded that no civil government of a
republican form can exist and be durable in which the principles of that religion have not
a controlling influence.”®

John Witherspoon, signer of the Constitution, President of Princeton College:

He is the best friend to American liberty who is the most sincere and

active in promoting true and undefiled religion, and who sets himself with

the greatest firmness to bear down profanity and immorality of every kind.

Whoever is an avowed enemy of God, | scruple not to call him an enemy
to his country.*’

Robert Winthrop asserted, “Men, in a word, must necessarily be controlled either

by a power within them or by a power without them; either by the Word of God or by the
9



strong arm of man; either by the Bible or by the bayonet.”® Author Rousas John
Rushdoony warns of America’s social direction away from her roots. He writes in his
book, Law and Liberty, “All law is based upon morality, and morality is itself based upon
religion. Therefore, when the religion of a people is weakened, so also is its morality
undermined. The result is a progressive collapse of law and order, and the breakdown
of society.”

If the above historical review seems arcane, it is nonetheless foundational for
understanding the tensions that exist in current questions of church-state and military-
civilian relations. Itis thus relevant for understanding the current legal framework in
today’s Air Force. Much of that framework deals with the government’s current position

on neutrality towards religion.

Two Friction Points within the AFI

Government Neutrality Regarding Religion

The name of the paragraph under analysis in AFI 1-1 is entitled 2.11 Government
Neutrality Regarding Religion. As the name implies, it asserts that the paragraph and
instruction meet a legal test of neutrality. The modern foundational framework for
governmental neutrality with regards to religion is explained in McCreary County v.
ACLU of Kentucky, 2005, Walz v. Tax Commission, 1970, and Epperson v. Arkansas,
1968.*° Essentially, the state is said to maintain neutrality between religion and non-
religion.

Although the concept of neutrality has been codified in constitutional case law, it
has been inconsistently applied. Examples of such inconsistencies are the court
upholding opening prayer for the Nebraska legislative session because such a practice

is “deeply embedded in the history and tradition of this country.”* The court relied on
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the historical record of Congress (implying original intent) in their decision and
documented that the same week Congress reached agreement on the Bill of Rights’
language (approving the anti-establishment clause of the First Amendment), the
legislative body also authorized paid legislative chaplains who opened up each session
of congress with prayer. The Court’s original deduction here is that the words of Fisher
Ames, who penned the First Amendment, did not preclude religious influence and
practice in government.>* Later, this became only tradition in the eyes of the court.

The definition of religion given in United States v. Seeger by Air Force Instruction
36-2706 lends itself to unclear standards between religion and non-religion. That
definition states, “A personal set or institutionalized system of attitudes, moral or ethical
beliefs and practices held with the strength of traditional religious views, characterized
by ardor and faith and generally evidenced through specific religious observances.”*
The courts, in a few cases, have even ruled that atheism, humanism and non-religion
are categorized under the First Amendment religious clauses.> This definition and
recognition by the court has led such notable Justices as William Rehnquist to say that
the court’s position on religion is “neither principled nor unified.”®

Neutrality, although a lofty goal, may not even be possible in the AFI under
examination. For instance, does the AFI 1-1 contain any prohibition against
commanders telling their subordinates that they do not believe in the chaplain’s
programs? Does it prohibit the evangelizing or proselytizing atheist from telling his
subordinates that he does not believe in God and therefore they should not feel they
need to believe either? Because this is not the background within which the AFI

prohibition arose, it is unlikely that that was a concern. Many might argue that the
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above statements may be covered by general prohibitions regarding good order and
discipline. Why then a special statute specifying religious speech (and that only) as
possibly demoralizing? Laws or policy in the government need to be “content neutral.”
Governmental action targeting religion or religious speech is generally prohibited.*®
According to current case law, in order for a policy or law to be considered religiously
neutral, it usually cannot target religion or religious speech by itself without some

“compelling governmental interest.”’

When free speech claims come into conflict with
the government’s prohibition against the “establishment clause” in religious cases, the
basis for decision many times rests upon tests of “coercion” or upon whether or not the
speaker is thought to be in an “official capacity.” Still, one might argue the same thing
regarding anti-religious speech that has not been specifically prohibited.

When looking at this friction and using an “official capacity” ruling, the court will
determine whether the employee endorsing religion by engaging in the religious speech
is reasonably perceived by an objective listener as acting in an individual or private
capacity, or in an official capacity and thereby coercing or endorsing religion.*® Using
this precedent, the Air Force had previously issued Air Force Interim Guidelines which
instructed supervisors about their “responsibility to ensure their words and actions
cannot reasonably be construed as . . . official endorsement” of religion.® These
guidelines are also in contrast to the tradition of invocations at official military functions.

The Air Force Interim Guidelines allow for non-denominational prayer at “military
ceremonies or events of special importance” as long as its primary purpose is “not the

advancement of religious beliefs.”®® When held up against Wallace v. Jaffree where a

moment of silence in public schools was prohibited because it had a “religious purpose,”
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the non-denominational prayer rulings indicate that our present religious freedoms and
anti-establishment rulings are on unstable ground.®* Other religious “holdovers” from
our religious culture and heritage have been hard for the courts to dismiss even under
their current “neutral” ruling construct. Military chaplains have existed continually since
prior to the revolutionary war in America. The First Continental Congress authorized
military chaplains and provided for their compensation.®® Thus our military religious
history goes back to the nation’s very beginning. Therefore, it is not hard to conceive of
General Washington’s general order during the Revolutionary War requiring all officers
and soldiers to pray and fast on 17 May 1776. That order was backed by the
Continental Congress’ order to observe that day in “fasting, humiliation and prayer,
humbly to supplicate the mercy of Almighty God.”® Such an order would be outlawed
under our current policy. Truly, the courts goal of neutrality between religion and non-
religion has been difficult to consistently apply and has led to much confusion about
First Amendment protections. So much has been made out of neutrality (which
dissenting court opinions have called hostility toward religion) that it is easy to
understand why so many do not think that religious speech and freedoms enjoy any
special protection under our constitution.*

The concept of holding religious freedoms in no higher regard than non-religious
freedoms was proposed by the Obama Administration and recently taken to the
Supreme Court. Their argument lost in a 9-0 ruling.*® The administration’s lawyers took
the position that there should be no “ministerial exception” on religious-freedom
grounds, for employers in religious institutions, from federal anti-discrimination laws.

Church schools and other religious institutions, they argued, have only as much
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protection as non-religious groups do on “freedom of association” grounds. This was an
assumption that the religion clause of the First Amendment added no ground
whatsoever for a unique religious freedom claim. The Supreme Court thought the

Obama Justice Department’s view was “remarkable,” “untenable,” and “hard to square
with the text of the First Amendment itself.”®® In other words, trying to impose more
freedoms for non-religious views than religious views is completely adverse to the
founder’s vision, intent, and even the text itself and therefore void of any constitutional
support. That said, this has not been the consistent understanding by our court system
to date which easily leads to the administration’s confusing position.

For example, public schools in New York can display Jewish and Islamic holiday
symbols but are banned from displaying Christian symbols.®” Certainly the court has
defined neutrality in a way that acquiesces to one side of the argument about church
and state and has served to embolden more challenges to any existing form of religious
practice or speech in public. Attempting to wade through the inconsistencies and
confusion of court rulings, the Judge Advocate General’s School has issued helpful
guidance in The Military Commander and the Law as a desk book reference. This
reference states:

Religious expression cannot be singled out for special restrictions not

applicable to non-religious speech. Stated somewhat differently,

expression cannot be restricted just because it involves religion. Any

restriction would have to be based on generally applicable, content-neutral

factors such as disruption to mission or adverse impact on good order and

discipline. Religion-related restrictions would be appropriate if the

expression could reasonably be regarded as suggesting Air Force

endorsement of religion, superiors forcing subordinates to participate,

listen, etc. Similarly, “evangelizing” (sharing one’s faith) and

“proselytizing” (inducing someone to convert to one’s faith or cause) are

free exercises of religion and cannot be singled out for special restrictions
not applicable to non-religious speech. For example just as it is hot wrong
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to share one’s passion for sports there is nothing wrong with an Airman
sharing his/her faith or inviting another co-worker to attend his/her place of
worship. The active, interpersonal nature of evangelizing or proselytizing,
however, makes it more likely (than display of religious items) to affect
mission accomplishment and good order and discipline.®

The above raises the question as to whether the AFI prohibition will stand the
test of future legal challenges and reviews, or whether it will be judged as an
overreaching policy that attempted to remove all risk by removing any related exercise
of judgment from the commander. Proselytizing is indeed active and interpersonal but
so might be talking about politics or the nature of the war we are engaged in presently.
Is it so much the nature of religious speech that has caused the focus or is it about the
nature of the objections? Organizations such as the American Civil Liberty Union
(ACLU; listed in numerous church and state cases) frequently attack in court the public
exercise of religion, but do not engage over other moral offenses such as pornography.
Today’s environment does not prohibit the students of our public schools from wearing
shirts that portray “the butcher of La Cabana” (Che Guevara) but disallows the showing
of religious symbols on clothes worn to school.®® Our legal environment is admittedly
unlikely to reverse itself; so it behooves commanders to understand not only the
prohibitions but also their rights and the rights of their subordinates and coworkers. A
confused or hostile legal environment should not determine a commander’s options.
Rather, a commander should judge whether or not the practicing of one’s religion would
indeed affect mission accomplishment, morale, good order and discipline according to
the AFI standard. The default is to approve requests for religious accommodation

subject only to the limitations of military necessity.”
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Morale

In the Air Force profession, where core values are “Integrity First,” “Service
Before Self,” and “Excellence in All We Do,” morale is not only important, it is
essential.”* While General Patton may have stated that some did not run because “we
were more afraid of our consciences than we were of the enemy,” morale has been, in
every era of warfare, desperately sought after and tenaciously held onto when obtained.
Morale is defined as confidence and zeal in the face of hardship and challenge.
Because it is an emotion, it is subjective. It is reliant on individual feelings and their
perceptions about their sense of belonging and the trust they hold in their organization.
It is synonymous with esprit de corps. Clearly an individual with high morale feels
included and valuable to the organization and enjoys a certain trust about that
organization.

Unexpectedly perhaps, a connection has been found between the morale of
individuals and their religiosity. In a recent study, called the Army’s Excellence in
Character, Ethics, and Leadership survey (EXCEL), the data found a high correlation
between one’s spirituality and one’s resiliency, emotional stability, and positive
effectivity.”” Positive effectivity, as named in the study, speaks directly to morale and
one’s perceptions of contribution and worth as valued by the organization. The study
indicates that those with stronger spiritual fitness have a higher perception of positive
effectivity. The study drew a high correlation between a “hopeful outlook” and one’s
spirituality.”® The EXCEL study shows that spirituality is experienced through religious
identification. This may be an unpopular finding with modern authors who try to avoid
the religious connection with spirituality under our current political and judicial

environmental. Even though religion is not named in the definition of spirituality in the
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Chairman’s Joint Chiefs of Staff Instruction on Total Force Fitness, it is alluded to as
“concepts of a higher order.”” Such articles on spiritual fitness can achieve at best
partial success with extensive emphasis on the spiritual side of the warrior with little, if
any, reference to religion.” If religious talk is to be discouraged within the organization,
does that assume that it is unimportant and has no links to the morale of the individual
members? The EXCEL study indicates otherwise.

Morale and Marginalization

Excluding or undervaluing airmen would be a recipe for destroying the morale in
a unit. This would also breed lack of trust in the organization. When one’s values and
deeply held beliefs are not welcome in open dialogue, or the public expression of those
tenets are stated as being subversive to good order and discipline, it would seem
obvious that morale would suffer. Although non-practitioners of religion might feel no
effects, those with religious convictions might feel oppressed. The marginalization of
religious members is recognized as a possibility in the Air Force Law Review.”® Policy
that might tend to marginalize any service member is problematic.

Edward Schein, in The Corporate Culture Survival Guide, theorizes that core
beliefs of an organization can be pictured as a pyramid. According to Schein,
organizational members uphold values and conform to norms because their underlying
assumptions nurture and support those norms. The norms and values, in turn,
encourage activities that produce surface-level artifacts. All one can observe about
organizations or people are the artifacts at the top of the pyramid. The remainder of the
pyramid is unobserved and lies beneath the surface.”” Because our society is full of

these artifacts, we can detect what some of these norms and values are beneath the
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surface and may even be able to speculate on what some of the underlying
assumptions are as well.

The military is similar. Our artifacts point to underlying assumptions, deep down,
away from casual observation. Headstones with engraved religious symbols in our
national military cemeteries are artifacts pointing to underlying assumptions.

Schein also documents that organizations take actions to reinforce behaviors that
conform to norms and values. Those actions are called embedding mechanisms. The
fact that General George Washington insisted on chaplains in units and that they remain
to this day, are embedding mechanisms.

Efforts which attack artifacts and embedding mechanisms are actually efforts
against underlying norms and values. Efforts to remove certain offending artifacts
reveal a drastically different set of underlying assumptions. We have already visited
some of the court cases that are on the front lines in this war against America’s artifacts
and values. If there are new rules or attitudes about what a commander can say with
regards to religion—more precisely, that he should say nothing or nothing favorable—it
reveals much more than ‘new and improved’ interpretations of the constitution. It
reveals a change in basic underlying assumptions. It aims at changing institutional
norms and values. The underlying assumption in question is about whether or not God
exists and if He does, if He may be freely discussed in public. South Carolina once held
in 1778 that “no person who denies the existence of a Supreme Being shall hold any
office under this Constitution.””® In Updegraph v. Commonwealth, 1824, the court
opinion stated:

No free government now exists in the world unless where Christianity is
acknowledged and is the religion of the country. . . . Christianity is part of
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the common law. . . . Its foundations are broad and strong and deep. . . . It
is the purest system of morality . . . and only stable support of all human
laws.”

We can understand what the court’s answers were to those questions above at
least in 1824. Likewise, the House Judiciary Committee report in 1853 indicates:

[Religion] must be considered as the foundation on which the whole

structure rests. . . . In this age there is no substitute for Christianity; that, in

its general principles, is the great conservative element on which we must

rely for the purity and permanence of free institutions. That was the

religion of the founders of the republic, and they expected it to remain the
religion of their descendents.®

Modern day decisions like 1985 Wallace v. Jaffree, where a one minute period
of silence in Alabama schools was deemed unconstitutional, indicate the change in
underlying assumptions by the court. The reason that the silence was called
unconstitutional was not because silence itself is unconstitutional, but because the
“intent” of the rule was religiously motivated and the judges ruled against that intent.®
When the underlying assumptions of an organization are incongruent with or seen as
hostile to those of the individual on such basic questions of life and its existence, morale
will suffer. Incongruence between values and purpose is what makes leading in
multicultural coalitions so challenging according to Angela Febbraro.®> We can
transpose this reasoning to our own organizations here at home. Sonia Roccas
documents a study which discusses the detriment to individuals whose personal
religious values conflict with group values.®

If the Air Force cultural narrative discourages religious speech, religious
individuals could feel they are being marginalized. On the other side, if a majority of

airmen agree with a non-religious or anti-religious institutional assumption, morale, at
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least for them, could improve. It is reasonable to expect friction between the two
perceptions—in behavior, assumptions, and values.

Morale and the Practice of One’s Faith

Especially for those in authority, but also for all service members, there can be a
tension between loyalty to the service and loyalty to one’s God, given the religious roots
of the United States. This can be doubly problematic for Christians who understand
evangelism as a mandate for adherents.®* AFI 1-1 raises the question of whether acts
of personal religious piety will be discouraged or forbidden in public, as potentially
subversive to morale, good order, and discipline.

Morale and Prayer

The prohibition about religious referrals and the basis of “religious neutrality” for
commanders would reasonably include such activities as public prayer. Prayer has
traditionally been included in many military ceremonies, and central at critical junctures
of government and society.®* In the EXCEL study, prayer showed a strong correlation
to one’s hopeful outlook and a soldier’'s morale when returning from the war.®® In a
research paper entitled, “Report on the Professional Military Judgment of Senior
American Commanders (From 1775 to Present) Concerning the Crucial Importance of
Official Prayer to the Morale and Well-Being of the American Military,” the Naval
Aviation Foundation, Inc. and the Coalition of American Veterans, Inc. developed a case
for unhindered prayer in the military. Their research demonstrated that commanders
have consistently used prayer during the most pivotal moments in American history,
both private and public, to bolster troop morale.®” Ross and Smith, in Under God,
document that General Washington used prayer and continued the Biblical philosophy

that “the prayer of a righteous man availeth much,” and even combined that with a
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Biblical claim, “blessed is the nation who'’s God is the Lord” when he gave his public
Thanksgiving Proclamation of prayer and fasting in 1789 to the fledgling nation.®® Just
prior to the bloody civil war battle at Gettysburg for the wheat field, the Irish Brigade
knelt for chaplain-led prayer.®

Any military policy that would limit prayer to a private, “don’t ask-don't tell” status
would undercut the effective power of the practice.*® Once religion is relegated to the
private conscience, it is largely relegated to the irrelevant—both as a belief system and
as a subject of serious public discourse—according to German Theologian, Dietrich
Bonhoeffer.*

General Marshall advocated that morale came from “the religious fervor of the
soul” and stated:

It is the essential element of achieving military objectives, and is ignored

at great peril, when soldiers hold only guns and orders, with no strength of

virtue. . . . I look upon the spiritual life of the soldier as even more

important than this physical equipment. . . .The soldier’s heart, the

soldier’s spirit, the soldier’s soul are everything. Unless the soldier’s soul

sustains him he cannot be relied on and will fail himself and his
commander and his country in the end.*?

Marshall’s attitude embraces prayer as an avenue available to shore up the
soldier’s heart in times of crisis. The question becomes whether or not present day
military leadership have made a case to defend such attitudes that were forged in great
sacrifice. Or, have legal pressures made prayer more a problem than an
empowerment?

Like George Washington before him, General Marshall connected virtue with
spiritual welfare. Similarly, our founders connected religious spirituality with morality
and virtue. The Future of the Army Profession makes the strong case for developing

and maintaining a moral and virtuous character in the profession of arms.** Does
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building such character on a foundation of virtue ethics preclude strengthening a deeper
foundation based in religion? Can a commander reference both foundations in fulfilling
his or her Title 10 responsibilities?

US Title 10 Officer Responsibilities

The Commander as Moral Instructor

Good order and discipline in the Uniform Code of Military Justice (UCMJ) is
thought to be the catch-all description of necessary behavior and can be subverted by
numerous actions. Although all infractions are not specifically defined, Article 134 of the
UCMJ threatens against, “any action that is against the prejudice of good order and
discipline.”* It has been claimed that over zealous proselytizers of religious faith have
breeched this military standard, and that this led to AFI 1-1.%°

The US Title 10 Code for officers and their role to play in the morale, welfare and
moral practices of their subordinates is codified as follows:

All commanding officers and others in authority in the Air Force are required

1) to show in themselves a good example of virtue, honor, patriotism, and
subordination;

2) to be vigilant in inspecting the conduct of all persons who are placed
under their command,

3) to guard against and suppress all dissolute and immoral practices, and to
correct, according to the laws and regulations of the Air Force, all persons
who are guilty of them; and

4) to take all necessary and proper measures, under the laws, regulations
and customs of the Air Force, to promote and safeguard the morale, the
physical well-being and the general welfare of the officers and enlisted
persons under their command or charge.*

The historical standards for interpreting and applying these standards have

without doubt evolved. Is today’s commander being asked to interpret these standards,
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define them and teach them mandated, explicitly secular way? This could be akin to
asking a world-class sprinter to train fledgling athletes who were struggling with their
speed, while prohibiting the trainer from using the very training practices and workout
regimens that had been key for the sprinter’s success. Not only does this approach
seem to lack effectiveness, but it would seem to disempower those who are deeply
religious. In agreement with George Marshall as stated in our opening epigraph, Dr.
James H. Toner notes, “It is not the principal task of the chaplain to be a command’s
moral educator.”” Later in the same article he states,
Moral failures by the troops—think of any recent military scandal—are at
heart leadership failures. More often than not that means someone in
command failed to teach moral responsibility, perhaps thinking very
mistakenly that such teaching belonged to the chaplain, or to a certain
church, or to the troops’ parents and high school teachers. Much of that is

true, by the way, but it nevertheless does not relieve commanders from
setting the right example by deed and by word.

The Basis of Moral Judgment

Moral judgment is for most people related to religious foundation. In their 1988
objection to a California school curriculum mandate, the ACLU argued: “It is our
position that teaching that monogamous, heterosexual intercourse within marriage as a
traditional American value is an unconstitutional establishment of a religious doctrine.
We believe [this bill] violates the First Amendment.”® To their credit, the ACLU linked
moral judgment to religious doctrine. Unsurprisingly, they then sought to have the
related curriculum ruled unconstitutional.

The same tension exists in the profession of arms, if moral obligation and matrtial
virtues are separated by fiat from any faith system. As we have already seen, this
represents a sea change from the perspective of the founders and framers of our

Constitution.
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James McHenry, signer of the Constitution, Secretary of War, wrote:

The Holy Scriptures . . . can alone secure to society, order and peace, and
to our courts of justice and constitution of government, purity, stability, and
usefulness. In vain, without the Bible, we increase penal laws and draw
entrenchments around our institutions. Bibles are strong entrenchments.
Where they abound, men cannot pursue wicked courses.*

Similarly, Benjamin Rush, signer of the Declaration, stated, “Without this [religion]
there can be no virtue, and without virtue there can be no liberty, and liberty is the
object and life of all republican governments. Without the restraints of religion and
social worship, men become savages.”*®

Dr. Martin Luther King Jr. appealed to this same traditional western idea when he
stated:

How does one determine whether a law is just or unjust? A just law is a

man-made code that squares with the moral law or the law of God. An

unjust law is a code that is out of harmony with the moral law. To put itin

the terms of St. Thomas Aquinas: An unjust law is a human law that is not

rooted in eternal law and natural law. Any law that uplifts human

personality is just. A law that degrades human personality is unjust. All

statues [for example] are unjust because segregation destroys the soul
and damages the personality.'®*

If this traditional understanding of moral standard is no longer acceptable, to
what then may the commander turn? Has the commander been given adequate
substitutes for determining, correcting, and training virtue and moral behavior in the
command?

Universal Morality and Secular Value Theory

In contrast to the traditional view of moral standards related to divine law, the
multicultural, modernist perspective sees morals as self-defined and culturally bound.
The former conceives of eternal truths, the latter of secular standards. The relevant

guestion is whether societies, organizations, and individuals can maintain high moral
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standards without an underlying belief in an external absolute law of acceptable moral
behavior. AFI 1-1 would seem to answer yes.

Dr. James H. Toner takes up the same position in his article, “Educating for
Exemplary Conduct,” Dr. Toner advocates for the need of teaching virtue in today’s
environment of ethical downfalls and makes a good case that the failure of values on
the battlefield may have strategic implications.*® This teaching, however, he frames as
completely separated from religious foundations.

Similarly, in a Joint Force Quarterly article, “Spiritual Fitness,” authors Sweeney,
Rhodes, and Boling defend spiritual fitness as being just as important as physical or
mental fitness in the soldier, and they suggest ways to improve this by “connecting to
something beyond one’s self.”** This connection is left up to individual choice,
however, and leaves an institutional norm with no overarching moral foundation other
than what the individual can summon.

With keen insight, most of these authors identify the breech in the institutional
moral structure, and they suggest a plethora of ethical behavior and training. That said,
they bypass studies that indicate spirituality positively correlates with several elements
104

of ethical attitudes and intentions, as well as with emotional and physical well-being.

Analyzing Secular or Universal Value System Theory
Much research has been done on the correlation between religiosity and values

as cited in Sonia Roccas’ Religion and Value Systems.*®

What complicates much of
the results is the difficulty in assessing one's perception of values compared to one’s
actual values exhibited. Much of the data cannot be confirmed because the data

measuring systems cannot distinguish between what values result from the religion as

opposed to what religious choices are made as a result of one’s autonomous values.
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Also, hardly intelligible in data summaries are what values result from religious capital
passed on from one’s parents or other mentors etc. Even so, Sonia Roccas states that
there are strong correlations between religiosity and values of self-transcendence and
selfless type goals of conformity. In contrast, the data indicates non-religiosity
correlates to more hedonistic values, tendencies for openness to change, and

tendencies to act outside of the norm.*°®

Will the discouragement of spontaneous
religiosity in the institution encourage such hedonistic tendencies over time? One study
even finds that an antagonistic relationship between church and state diminishes the
effects of religious values across the culture.*’

In the same article, Roccas cites numerous other studies. One such study done
by Rokeach found that religious people “attributed relatively high importance to the
values of family security, forgiveness, and obedience, while attributing relatively low
importance to the values of pleasure and an exciting life.”**® If Roccas is right, one must
ask if a shift to full secular values within military organizations is worth it, given an
attendant projected shift from selfless to hedonistic behavior.

At a minimum, we must take seriously the distance we have traveled from the
concepts of natural law and the moral foundations of our fledgling republic. William
Blackstone, arguably the enduring authority on western legal philosophy in common
law, advanced an understanding of natural law decisive for our nation’s founding.'*
Peter Lillback, in George Washington’s Sacred Fire, states the following:

Blackstone wrote, “Thus when the Supreme Being formed the Universe,

and created matter out of nothing, He impressed certain principles upon

that matter, from which it can never depart, and without which it would

cease to be.” These principles to which Blackstone refers are “the Law of

Nature,” which was “coequal with mankind and dictated by God himself.”
Blackstone sees natural law as the will of God that can be discerned from
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nature in general. But because of the sinfulness of man, because man’s
understanding was “full of ignorance and error,” there was a need for
revelation. The Bible was that revelation. “The doctrines thus delivered
we call the revealed or divine law,” Blackstone writes, “and they are to be
found only in the Holy Scriptures.” Thus, there is the law of nature (or
natural law) and then there is the law known only by revelation as found in
the Bible. Blackstone writes, “Upon these two foundations, the law of
nature and the law of revelation, depend all human laws, that is to say, no
human laws should be suffered to contradict these.”*°

Reframing natural law with secular, relative, multicultural values comes at a cost
to the institution. Shifting foundations for law, regulation, and policy may not provide the
solid structure for a secular curriculum for the commander or subordinate. This serves
to prove that relativism is no standard at all but merely the altering of the norm to fit
chosen behavior.***

Whether chosen behavior is founded on a dynamic concept of evolution, or on
humanistic moral philosophy, or on multicultural values, the anchor of moral standards
will lose its traditional western moorings of religion and the institutional ship will change
azimuth. If institutional morality is divorced from the public practice of religion by an Air
Force Instruction, changing standards and definitions of moral character or good order

and discipline will result.**?

Conclusion

Certainly the fact that the services are spending so much more time on ethics
training for each service member is a testimony to our changing societal norms and the
failure of those norms to uphold moral standards that are required by the profession of
arms. Depending upon one’s views, it is either ironic or fitting that the former Air Force
Chief of Staff chose this time to codify secularist views and rule that a commander’s

discussion of spiritual welfare might degrade morale, good order and discipline.
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We have examined the constitutional history of such religious tension in the
public sphere. In discovering a changing legal structure and the inconsistency of
application, Air Force policy may leap beyond what is truly constitutional. Certainly the
neutrality of the new cultural statutes can be questioned. If the Air Force cultural
environment is perceived as hostile to religion, morale may suffer. In this case, some in
the organization may feel marginalized by institutional norms and values. Spontaneous
actions of the religiously minded—to include acts of evangelism and prayer—may
create conflict with expected behaviors.

Notwithstanding the new policy regarding religion, the officer is expected to carry
out Title 10 responsibilities. These responsibilities include providing a virtuous example,
guarding against and suppressing all dissolute and immoral practices, and ensuring
correction according to the laws and regulations of the Air Force. What moral basis
does the officer use in defining and carrying out these tasks? There may be a void of
solid standard evaluation criteria. Although the secular ethics training based in
multicultural values is commonplace today, this relativist perspective will continue to
evolve with indeterminate results. If indeed we can find a secular, humanistic cure for
the disease of immoral behavior, that cure has not yet been produced or consistently
tried. We simply see the redefining of what behaviors are acceptable.

Because this modernist philosophy codified in our legal environment is
progressive in nature and detached from the traditions and history of our founding, time
will reveal the efficacy or inefficacy of this moral approach. Due to our history and
current institutional social behavioral trends, it should have been recognized that the

burden of proof for a changing standard remained with those advocating change.
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Religious artifacts that have stood for centuries should have been given the benefit of
any doubt, not assumed to be irrelevant. Unfortunately, today’s reverse logic has meant
that those advocating traditional western thought are asked to prove the reliability of a
lost traditional system.

Religion is too important to be excluded from the table of military purpose,
identity, and moral strength. In the words of one religiously minded senior officer as of
late, “I just haven’t encouraged young people to join the Air Force as | once did. It just
isn’'t the same as when | joined and it will get much worse I'm afraid.”*** This statement
was made in context of a discussion about religious faith and our military institutions.
His statement reminds some of Germany’s “brain drain” prior to the Second World
War."* Can we anticipate a spiritual drain or even a moral character drain in the future
by a segment of the profession who would apparently score consistently higher in
EXCEL type spiritual fitness studies? Those scores purportedly correlated with moral
courage, moral efficacy, embracing military values, soldier identification, physical
115

resilience, emotional resilience, and positive effectiveness.

Recommendation

Rely on the traditional views of moral substance and leave the instruction and
safekeeping of that standard up to the commanders. After all, they are held responsible
for all the myriad of infractions that may be “conduct unbecoming,” in Article 133 or
conduct “prejudicial to good order and discipline,” in Article 134 of the UCMJ. The
UCMJ has never defined every action that may lead to an infraction; why include
religion separately? Why not rescind the problematic prohibition and hold people
accountable? Poor judgment leading to offensive actions should not always invoke new

legal restrictions that further reduce required judgment of commanders. Do we need
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new articles and UCMJ policy on adultery because so many senior leaders have
breached the code? Let leaders lead and give command to commanders. Let them
manage with prudence and capability. If they fail, relieve them.

As | write this, a sobering event has traumatized this nation at Sandy Hook
Elementary School in Newtown, CT."*® The dialogue surrounding the tragedy speaks
volumes to the above questions. While most will debate possible solutions that address
just the symptoms of a culture gripped in senseless evil, very few will target the root
cause of human failure and the individual state of hopelessness that breeds a disdain
for decency and moral order.
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