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RULES OF ENGAGEMENT:
AN UNCLASSIFIED PRIMER

Guy R. Phillips
Lieutenant-Commander
Canadian Forces

ABSTRACT: This thesis provides a comprehensive unclassified
analysis of Rules of Engagement (ROE). Both legal and non-legal
factors affect the degree to which such rules restrict the use of
force by armed forces during times of peace and war. The legal
factors which apply to ROE are the right of self-defence under
international law, the laws of war, and, for domestic operations,
the domestic laws pertaining to the use of force and aid to civil
authorities. The non~legal considerations which also restrict the
resort to force have political and military rationales. Further
analytical issues are considered in assessing various ROE for
peacetime, transitional periods, wartime, and during exercises.
Finally, the procedural aspects of drafting, reviewing, modifying,
and disseminating ROE are also considered. The thesis is that ROE
are a very necessary adjunct to military operations that require a
particular expertise which <can only be achieved through a
cooperative effort of both operational legal advisor and the actual
war-fighter. -
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RULES OF ENGAGEMENT:
AN UNCLASSIFIED PRIMER

Guy R. Phillips
Lieutenant-Commander, Canadian Forces

At the evening update the CINC [Commander in Chief,
General H. Norman Schwarzkopf] was briefed on an incident
in which an Iraqi MiG-25 crossed the Saudi border some
six to ten miles. Our aircraft in response were locked
on and prepared to fire when the MiG-25 turned and flew
back across the border. The CINC reminded the operations
officer that we do not want to start the war over a
single aircraft and that we should carefully review our
rules of engagement.!

INTRODUCTION

With the success of the Persian Gulf War in the winter of

the importance and role of rules of engagement (ROE) have

received greater attention. In 1983, Captain Ashley Roach, USN,

wrote in his definitive article on ROE:

Thus,

There is a very real need for greater knowledge of
Rules of Engagement on the part of strategy and policy
personnel, tacticians and operators, and even by our
civilian leaders. At present these rules are rarely, if
ever, exercised and too few planners and commanders seek

contingeht approval for additional or relaxed rules.?

while a few key articles have been written on the topic,

there has been no comprehensive up-to-date analysis of ROE.

issues to be considered cover such questions as:

The

what ROE are,



what they purport to do, what influences them, and how they are
implementédw The obvious concern for commanders, however, is how
their forces can achieve the necessary middle ground between the
USS Stark (FFG-31)° and the USS Vincennes (CG-49)% incidents. Not
firing in self-defence and suffering casualties is as
unsatisfactory as either firing too soon, potentially escalating a

crisis, or fifring at an innocent target.

Such concerns are weighty enough without adding the
complexities of coalition force interaction. Such a mode of
warfighting now appears to be more likely for future international
armed conflicts. For instance, during the Persian Gulf War, an
augmented squadron of Canadian Forces (CF) CF-18 aircraft were
fully integrated into the United States’ Combat Air Patrols (CAPs)
schedule over the Persian Gulf. These aircraft protected Canadian,
U.S., and other coalition ships that were conducting the maritime
interdiction operations in enforcement of the United Nations (U.N.)
embargo against Iraq. Later, during OPERATION DESERT STORM, the
Canadian pilots flew in support of actual allied combatant

operations.s

In such circumstances the CF-18 pilots’ ROE had to
recognize fﬁp lines of control. First was the Canadian
government’s ﬁuthority over the strategic employment of CF units
and their involvement in the region. The second was the tactical
control that was exercised by United States commanders through the

daily Air Tasking Order (ATO) and by the Airborne Warning and

Control System Boeing E-3B/C Sentry (AWACS) aircraft or Aegis class




cruiser controlling their CAP or sweep escort mission. Initially,
the pilofs? immediate concern was their understanding of the
circumstances under which they could fire to protect themselves or
others, without unreasonable fear that they were about to start the

hostilities.

Rules of engagement regulate the use of force. This is done
either through the granting of permission to fire or through
restricting the ability to employ the unit’s weapons. Obviously,
such specifications, definitions of hostile intent, descriptions of
the permitted responses to particular threats or indications, and
other factors regarding the use of force would be of great use to
an adversary. Therefore, much of the actual ROE material, of
necessity, is_classified. Although this is an unclassified paper,
much can be discussed about ROE because the analytical framework
for ROEs is not classified, nor should it be. Military lawyers,
as well as operational officers need a conceptual basis from which
to consider a particular set of ROE or to assist in their drafting.
Such a review must ensure that the scope of the ﬁOE are complete
and that thgy are not unnecessarily limited because of a failure to

allow all péfmissible uses of force.

This dissertation will set out this framework for analyzing
ROE. Additionally, it will consider how ROE beneficially regulate
the use of force in both peace and war. The thesis is that ROE are

a very necessary adjunct to military operations that require a




particular expertise which can only be achieved through a
cooperative effort of both operational legal advisor and the actual

war-fighter.

II. RULES OF ENGAGEMENT

A, Definitions

William Prescott’s famous invocation at Bunker Hill on 17 June
1775--"Don’t one of you fire until you see the whites of their
eyes."--is a classic instance of a rule of engagement.® No doubt
there are other early examples, but the late Professor O’Connell
claims that the term ’rules of engagement’ only originated in Malta
in the 1960s.’ While O’Connell does not elaborate on its
derivation, he does offer an early 1900s example of the sort of
latitude given to Royal Navy ships captains that can be construed
as a form of ROE.® By virtue of the nature of their operations,
naval commanders have always had the most independence from

superior direction of their actions.

Even dﬁfing earlier periods, however, traditions were such
that‘naval coﬁmanders had to be responsive to the politicaf will.,
What was lacking from that period was the communications technology
to enable a more strict set of operational limitations while
providing for the ability to revise the instructions if conditions

warranted. With the "’Nelson touch’ tight rules of engagement




[would] inhibit a commander on the spot from taking the requisite

9

initiatives. to achieve the objectives of his orders." Such an

approach does offer the politician the opportunity to blame the
commander if things go awry.lq ROE, therefore, afford a prime means
by which the National Command Authority (NCA) and operational
commanders endeavour to exercise control over the use of force in

a crisis or mMmanage a conflict.!

According to one of the principle commentators on ROE, Colonel
Hays Parks, USMCR, ROE in the United States in 1979 "were in a
state of disorganization only slightly short of anarchy."12 The
Chief of Naval Operations, Admiral Thomas B. Hayward, was the one
who was responsible for the standardization of the peacetime ROE
(PROE), particularly in the maritime arena; although, these rules

13 Rather,

did not represent just the views of a single service.
"they were a clear statement of national views on self~defense in
peacetime that also could smooth the transition to hostilities and,
for that matter, might be used in many stages of a belligerency."*
These ROE did this through a compilation of all the references and
the inclusion of a "list of supplemental measures from which a
force commaﬁdgr could select when he felt it necessary to clarify

force authority beyond basic self-defense statements."!®

Now, the controlling definition for the United States Armed

Services is that of the Joint Chiefs of Staff (JCS):



Directives that a government may establish to delineate
the circumstances and limitations under which its own
naval, ground, and air forces will initiate and/or

continue combat engagement with enemy forces.!S

The United States Army uses two definitions. The first, which is

very similar“to the JCS definition, reads as follows:

1. Directives issued by competent military authority
that specify the circumstances and limitations under
which forces will initiate and/or continue combat

engagement with other forces encountered.!’

The second definition creates an ambiguity for interpreting the
first definition: "2. ([iln air defense, directives that delineate
the circumstances under which weapons can fire at an aircraft
[sic]. The right of self-defense is always preserved."!® This
definition, therefore, would imply that self-defence is denied to

all forces other than those in air defence operations.w

As willﬁbe demonstrated infra, one of the most important areas
where force cén be applied is in the right of self-defence. This
will be most likely in two situations. ROE will prescribe that a
unit or individual act in self-defence of either the unit or the

nation. Unit self-defence has been defined as:




The qct of defending a particular unit of U.S. forces, or
an :element thereof, against a hostile act or
manifestation of hostile intent. The need to exercise
unit self-defense may arise in situations ranging from
apparently unrelated, localized violence, to terrorist

acts, low-level conflicts and prolonged engagements.20

National self-defence is defined as:

The act of defending the U.S., U.S. forces, and, 1in
certain circumstances, U.S. citizens, their property, or
U.S. commercial assets from a hostile act or hostile
intent. The need to exercise national self-defence may
arise in 1isolated or prolonged regional or global
situations that are often related to international

instability.?

There are other definitions used in ROE, however, they are the
classified enunciations of such things as "hostile act" and
"hostile intent." These analytical aspects of these concepts will

be discussed .infra.

B. Analytical Structure of ROE
Each of the seminal articles in the area of ROE is emphatic
that, whatever they are, ROE are part of the political process

whereby armed forces are subordinate to the political will.2?® As




equally emphatic is that ROE must not be more restrictive than the

law requires unless for very clear reason.

But, there is more than political and legal concerns that ROE
have to address. Captain Roach illustrated this in his 1983
article with two Venn diagrams.?® The first shows that ROE are a
smaller and fotally contained subset of the larger set of actions
permitted under the law of armed conflict. These laws encompass
all the domestic and international law affecting military
operations involving the potential use of force.? He also
identified four other influences on ROE: law, operations,

6

diplomacy, and policy.2 In the second Venn diagram he demonstrates

how ROE are actually an interaction of these four factors.?

Based on the word diplomacy being used in the broad sense of
the "management of international»relations,"28 I would argue that
diplomatic factors affecting ROE are either of a political nature,
as 1in serving particular political objectives, or they are
international legal obligations set either by treaty or customary
international law. The best example of the latter is neutrality.
As will be éhown, one of the prime purposes of ROE is to ensure
that neutralé are not inadvertently targeted. Old-fashioned
gunboat diplomacy, however, is an example of a diplomatic action
involving the show of force that is essentially a political_

purpose.?®



Thus, the regulation of the use of force by various units or
personnelfof armed services serves several purposes. They range
from legal constraints and political aims to military command
objectives. Each factor serves a particular goal and will likely
affect the nature of the restriction imposed. Just how these
factors and their components affect ROE will be considered infra.

1. Legal purposes

Rules of engagement are a primary means of ensuring compliance
with both international and domestic law. In peacetime, the rules
will reflect the right of self-defence under the United Nations
(U.N.) Charter.3® 1In brief, the law requires that such a use of
force be based on the principles of necessity and proportionality.
The former entails either an armed attack or the threat of imminent
attack.3 The proportionality element "requires that the use of
force be limited in intensity, duration and magnitude to what is
reasonably required to counter the attack or threat of attack."3?
In wartime, the legal restrictions that ROE will impose will be the
law of war, namely the Hague33 and Geneva Conventions of 1507 and

1949, respectively.3

While otﬁer orders and training are also used to achieve the
goal of ensuring that the laws are obeyed, especially where the
potential use of force is involved, further direction is often
necessary and desireable. The Part III below will consider the

laws applicable to the use of force.




2. Political purposes

Sincé.military forces in a democratic society must follow the
instructions of the government that they serve, ROE facilitate the
primary purpose of ensuring that national policy will be followed
by those forces in both peace and war.> Even though he was
referring to the naval world, Professor O’Connell noted that
"staffs may not have the luxury of time to formulate a reasoned set
of rules of engagement, and, in the absence of these, naval
operations are likely to be too hesitant for want of certainty or

too uncontrolled to be politically acceptable."36

This political control is omnipotent and therefore it can
direct action that is more restrictive than required legally. For
instance, Admiral Woodward notes that the "political requirements
could result in our entering the [British Total Exclusion Zone
around the Falkland Islands] with our hands tied behind our backs.
I thought it all too possible that I was going to be told again,

'n37  The reason for such an

"The enemy must fire the first shot.
approach was "Great Britain wished to be seen as the wronged party,
the peace loving victim who had been unfairly attacked and was now
being attack€¢ again."® As will be seen infra in Part III, Admiral
woodward was.quite correct in insisting upon the right to fire
first. However, it was certainly within the political decision

making realm to restrict the Royal Navy’s application of force in

the hopes of activating world opinion.

10




ROE can provide guidance or pre-approved action for use in
controlliﬁg a crisis and they offer a mechanism to regulate the
shift from peace to war. In wartime, these rules can control the
fighting for political reasons. One of the best examples of this
is the restrictions imposed on the attacking aircraft in the 1986
bombing of terrorist targets in Libya. The political leadership
had a concern that there not be any Americans shot down to become
prisoners of war; therefore, the aircraft were permitted only one

pass over their targets.39

Even with modern communications technology, the highest levels
of government and even the military command structure cannot
guarantee instantaneous contact with a particular unit. Given the
speed of modern weapons it would be entirely inappropriate for a
unit to expect permission to fire be given at from a high leVel.
No nation is expected to suffer a potentially crippling first hit
before trying to respond. Therefore, the political leadership must
set out some direction on their expectations regarding the
utilization of the nation’s military resources. As well, the
National Command Authority may wish to reserve exclusively for its
authorizati&ﬂzthe use of certain weapons that may be present at the
unit or particular types of responses that are within the

capability of the force.*

11



:3. Military purposes

ROE élso serve as guidance to subordinate commanders about the
employment of force within their command. As such, they are
integral to a unit’s deployment for operations. Other than
humanitarian assistance operations where there is no risk of
violence, any employment of military forces must contemplate the
use of force. While foreign missions are likely to be more
hazardous, ROE will not be exclusively for such operations. Thus,
domestic operations may also involve ROE.%' While ROE should not
be the actual mission statement, they should be crafted so as to
clarify or help define the unit’s mission. Any additional
understanding of the mission that is so provided should enhance the

likelihood of the successful accomplishment of the objective.

The most important military aspect of ROE is the establishment

- of the parameters on the use of force. This applies both to the

commander as well as to his personnel. The commander will be bound
by the ROE as guidance on the application of the national policy
applicable to the mission. While ROE are mainly constraining in
nature to prevent overreaction, they could prevent underreaction if
the ROE speé{fy permissible responses to expected actions on the
part of an adversary. Also, some operations involve threat and
counter-threat; thus, ROE will help maintain the balance by not
"thrusting the apparent necessity of self-defense too obviously

142

upon the opponent. ROE will also protect the commander if clear

directions on the use of force are given to the troops.43 The

12




debate whether ROE need to or should restate the basic laws of war

will be cénsidered below.

ROE may'also characterize the nature of the mission. If a
show of force is desired then the ROE may be less constrained than
normal peacetime deployments. United States Navy freedom of
navigation eXercises provide examples of both restricted and
liberal ROEs. On 4 January 1989, two F-14 Tomcat fighter aircraft
from the USS John F. Kennedy (CV-67) were approached head-on by two
Libyan MiG-23 Floggers in international waters of the Gulf of
Sidra. As the MiGs exhibited hostile intent, the F-14s engaged
them with air-to-air missiles and both MiGs were shot down.* At
the time, this incident was just the latest of several Gulf of
Sidra incidents involving aggressive and hostile acts between the
USN and Libyan forces;* this consideration no doubt had driven the

definition of "hostile intent" in the ROE.*®

By contrast, I suspect that the ROE were very restricted for
the USN freedom of navigation exercise by the USS Caron (DD-970)
and the USS Yorktown (CG-48) on 12 February 1988 when they were
involved in:the bumping incident with two Soviet warships/in the
U.S.S.R.’s territorial waters of the Black Sea.? Normally,
however, one would expect that ROE will be designed to maintain a
low threat profile for potential adversaries. In doing so, the ROE
should prevent the opposition from being placed in a position of

reacting in self-defence, as were the two F-14s in January 1989.

13




It is clear that ROE should not be what the Navy would call
’rudder orders,’ in other words, not specific directions for how a

¥ Instead, they should offer

commander 1is to fight his unit.
military forces a standardized set of instructions that provide
consistency of action among the services and units. Commanders
require the maximum discretion possible in directing their forces.

There have been two instances where the highest levels of the
U.S. executive have ignored that principle and have instead set out
ROE that directed the targets be attacked, the weapons to be used,
and the timings of the attacks. These cases exhibit the pitfalls
of ROE being too specific and not leaving a commander to decide how
best to use his resources in accordance with the principles of war
to accomplish the mission. The cases referred to are the bombing
of North Vietnam during Operation Rolling Thunder*? and the bombing
of anti-aircraft artillery and missile sites in Lebanon on 4v
December 1983. The latter incident affords a good example of the

potential consequences of undue political involvement in military

practices.

The ac{ipn in question was the air strike launched from the
U.S.S. John F; Kennedy (CV-67) and the U.S.S. Independence (CV-62)
against Syrian anti-aircraft artillery and missile sites in
Lebanon’s Bekaa Valley on 4 December 1983. This attack was in
retaliation for the bombing of the U.S. Marine Corps ba;racks in

Beirut on 23 October 1983. An F-14 reconnaissance mission that

14




went through the Valley the day before had been shot at. The on-
scene comﬁanders planned to have the aircraft ’go in’ at midday so
that the pilots would not be blinded by the rising morning sun.
The planned crews briefing and loading of the aircraft were thus
based on a late morning launch time. Rockeye cluster bombs were
selected as the munition to be used because of the targets’
dispersal an8 the inability to pick out individual targets for
engagement with more precise munitions. When "Higher Authority"
insisted on first light as the time of the attack, the arming of
the aircraft and crew briefing became chaotic when the launch time
was advanced. Eight aircraft ended up carrying inappropriate
ordinance which could have been carried by one A-6 alone. One
pilot was killed, another became a POW, and two aircraft were lost

. One can conclude that the

out of a strike force of eighteen.
directions for the attack must have modified or suspended some of

the ROE in force at the time.

Such a degree of political control has been soundly
condemned. 5! Thankfully, OPERATION DESERT STORM was not so directed

with the result that it was a resounding success. 2

15




IIT. THE LEGAL USE OF FORCE

A. Use of Force Under International Law
1. General principles
Rules of engagement must be founded in the principles of
international and national law. Foremost among these rules are the

restraints on the use of force under international law, within in

which a commander must stay.53 Retorsionsﬂ reprisalssﬂ and

S6

intervention™ are three of the four measures of "self-help" known

under the classical system of the legal regulation of the use of
force;57 however, self-defence is the one most applicable to ROE.
Self-defence, 1is not an absolute right to justify '"self-

preservation"58 but is strictly a limited right derived from the

59

corollary of the right to independence. International law also

requires a state to repress international crimes such as piracy and
the use of force would be authorized in such an instance where it

may not be directly related to the immediate needs of self~defence

or the protection of one’s nationals.®®

Where once war was justified under jus ad bellum® as bellum

Justum or bellum injustum®® or was seen as the extension of

politics,63 now, the unilateral use of force against another state

64

is regulated in international law. One of the first efforts, the

1928 Pact of Paris (Kellogg-Briand Peace Pact), condemned recourse
to war for the "solution of international controversies, and

n 6S

renounce[d war] as an instrument of national policy. As well,

16




the efforts of Andrew Carnegie and the League of Nations sought to

"impose the rule of law on use of force. "

Following the devastation of the Second World War, the United
Nations was created as a means of making war "both impossible and
illegal--impossible, through a concert of great powers functioning
as the Security Council; illegal, by condemning all use of force
except that justified by the necessities of self-defence."® The
following section will discuss the legal strictures on self-defence

imposed by the U.N. Charter.

2. United Nations Charter
The Charter now provides in Articles 2(3) and 2(4) the basic

legal principles regarding the use of force:

3. All members shall settle their international disputes
by peaceful means in such manner that international peace

and security, and justice, are not endangered.

4. All Members shall refrain in their international
relatiéﬁ; from the threat or use of force against the
territorial integrity or political independence of any
state, or in any other manner inconsistent with the

Purposes of the United Nations.%®

17




It was originally envisaged that the Security Council, through
either its .status or the military enforcement mechanism,69 would
prevent armed conflict and promote the peaceful settlement of

" Even though the military enforcement regime of the

disputes.
Security Council has never eliminated the use of force as a state
instrument,” states still endeavour to justify their actions in

2

accordance wifth the U.N. precepts.’? O’Connell notes that "if the

law is ineffective the primordial right of self-defence must

"3 A minority viewpoint further asserts that

reassert itself.
Article 2(4) was not binding in the absence of either "the
effective establishment of collective institutions and methods" or
the "Security Council’s effective enforcement of the Charter’s
provisions."’™ The International Court of Justice (I.C.J.) has held

that Article 2(4) is now & customary rule of international law.

6 As a

Article 2(4) is by no means clear or unambiguous.’
result, there have been a few interpretations given to it to permit
the use of force that actually derogate from its efforts to
prohibit the resort to force. These arguments, each of which has
been refuted, are: force can be used to "vindicate or secure a
legal right;ﬁ such as to effect a right of passage through an
international strait or secure compliance with a judicial or
arbitral award; the use of force to recover territory considered by
the recovering state to be rightfully its; and the right of

11

intervention for humanitarian assistance. The latter claim, but

only in the manifestation of the rescue or protection of one’s

18




nationals who are imminently threatened in another state’s

8 Rescue attempts, however, must meet

territory;,has any validity.’
a three part test: there is an immediate threat of injury, the
host state is unwilling or unable to prevent harm to them, and the
actions taken must be confined solely to the rescue and not
otherwise derogate from the territorial integrity or political

% The Entebbe rescue is seen as the

independence *of the state.’
classic example of this right; the attempted Tehran hostages
rescue and the rescue of U.S. medical students in Grenada have been

criticized.?®®

1f Article 2(4), despite its ambiguities, is read to prohibit
the use of force, then the only entitlement to apply force against
another state or its nationals rests with the right of self-defence
under Article 51 since self-defence does not fall within any of the

).81 Certainly self-defence has

three proscriptions in Article 2(4
been the common justification for the occasions when nations have

resorted to the use of force. Article 51 provides:

Nothing in the present Charter shall impair the inherent
right éf individual or collective self-defence if an
armed aftack occurs against a Member of the United
Nations, wuntil the Security Council has taken the
measures necessary to maintain international peace and
security. Measures taken by Members in exercise of this

right of self-defence shall be immediately reported to

19




the Security Council and shall not in any way affect the
authérity and responsibility of the Security Council
under the present Charter to take at any time such action
as it deems necessary in order to maintain or restore

international peace and security.82

Thus, a°state responding to a clear, unprovoked armed attack
has the inherent right of self-defence (but only until the Security
Council has taken the measures necessary to maintain international
peace and security). The more difficult question is what 1is

"

permitted in instances not amounting to repulse of an armed

attack."®®

3. Self-defence & anticipatory self-defence

The issue is whether the Article 51 of the Charter recognizes
a full right of self-defence or whether it restricts that right.3%
There are two schools of thought in this regard. Therfirst, the
narrow position, restricts the use of force solely to responding to
an armed attack by relying on the wording "if an armed attack
occurs”. Any threat or use of force not coming precisely within
this wordiné:yould contravene Article 2(4).% The second, broader
position, because the article is silent on what constitutes the

"inherent right of individual or collective self-defence,”" allows
the broad use of force in anticipation of an imminent armed

attack.®® The inclusion of the words "nothing ... shall impair the

20




inherent right," shows a clear intent not to restrict the pre-

Charter rights.?

The majority position supports this latter interpretation.
Brierly examines both the preparatory material on the article and
the wording of the other languages of the Charter and concludes
that it is "“not easy to presume an intention in the ... words

"8 gStates, it is argued, are not

drastically to impair that right.
required to await the potentially disastrous results of an attack
before being able to respond but may respond to preparatory acts as

well.® Professor Schachter notes that:

states facing an imminent threat of an attack will take
defensive measures irrespective of the law, but it is
preferable to have states make that choice governed by
necessity than to adopt a principle that would make it
easier for a state to launch an attack on the pretext of

anticipatory defence.?

If one then accepts the right of anticipatory self-defence, the
next step iézto determine what is the inherent right of self-

defence.

4. The Caroline Case
When assessing the inherent or customary right of self-defence

all the commentators refer to the classic statement from the
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Caroline® incident in 1837.°2 During the 1837 insurrection in Upper
Canada (now the province of Ontario), a group of Canadian militia
crossed into New York State to prevent the transport of men and
materials into Canada by the privately owned United States

3 In

steamship Caroline which had been operating from U.S. ports.9
an attack on the ship, two United States citizens were killed and

the ship was ‘destroyed by going over Niagara Falls.?

The U.S. Secretary of State, John Forsyth, registered an
immediate protest with the British Minister in Washington, Henry
Fox, demanding redress for the destruction of property and the

% The British Minister responded that the

killing of Americans.
action taken by the militia was justified "by the ’piratical
character’ of the Caroline, by the unwillingness or inability of
the United States to enforce its neutrality laws along the
Canadian-United States border, and by the necessity of self-defence
and self-preservation."® When Alexander McLeod, a British subject,
was subsequently arrested in 1840 Henry Fox was the one protesting.
He asserted that the attack on the Caroline was "a public act,
taken in self-defence by persons acting under the authority of
superior officers" and therefore, the United States could not

7

proceed against any individuals.? The Secretary of State replied

that the matter was within the jurisdiction of New York State and

not within the competence of the federal executive.®
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Danigl Webster, who replaced Forsyth as Secretary of State,
subsequenfly agreed with the British position in respect of the
arrest of McLeod, who was subsequently acquitted of all charges.99
Webster disagreed strongly, however, with the justification of the
action on the basis of self-defence and his reply has become the
classic formulation of the right of self-defence. Self-defence

must be judged by the circumstances of the case and therefore

Britain had to show a:

necessity of self-defence, instant, overwhelming, leaving
no choice of means, and no moment for deliberation. It
will be for it to [show], also, that the local
authorities ... did nothing unreasonable or excessive;
since the act, justified by the necessity of self-
defence, must be limited by that necessity, and kept

clearly within it 100

There was subsequent debate over the facts of the case regarding
whether there was necessity and whether the response was
dispropoftionate. Lord Ashburton subsequently agreed with

Secretary Wébﬁter that there are limitations on the use of force

101

based on the right of self-defence. This statement has been

accepted since that time. %2
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5. Necessity and proportionality
Necessity is the requirement that force be used in response to

a hostile act or in situations where the hostile intent is

3

evident.!® Necessity must also relate to the requirement to use

04 Proportionality,

force because other measures are unavailable.!
as seen in the Caroline incident is the requirement that thé use of
force be "in "all circumstances limited in intensity, duration, and
scope to that which is reasonably required to counter the attack or
threat of attack and to ensure the continued safety of [its

"105 There need not be proportionality between

national interest].
the attack and the opposing conduct since "[t]he action needed to
halt and repulse the attack may well have to assume dimensions
disproportionate to those of the attack suffered."!® Rather, "the
requirement of the proportionality of the action taken in self-
defence ... concerns the relationship between the action and its
purpose, namely ... that of halting or repelling the attack...."1"
Finally, measures taken in preparation for self-defence are not

contrary to international law. 108

Peacetime rules of engagement will be most concerned with the
immediate jﬁ“@itu "legitimate use of counter-force" that is short

109

of resorting to war. The resort to force in self-defence must

conform to these conditions of necessity, proportionality, and
immediacy, each of which is best assessed by the local commander.110
There is dicta to the effect that the necessity test should not be

based on hindsight and that states should be granted a certain
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~amount of latitude in "deciding the necessity of the measures

taken nlll" N

6. Collective defence

The U.N. Charter does not define the rights of collective
defence. While some commentators have suggested that the scope of
collective défence is limited to cases of two states both being
attacked, others have suggested that the rights apply whenever a
state is attacked.!'> sStill others have claimed that it applies
only where there is sufficient proximity of geographical, economic,
political, and cultural factors to justify the conclusion that an
attack on one was an attack on the other.!'® State practice
supports this interpretation where there is a mutual defence pact

between the parties.114

Collective self-defence, too, must remain
within the requirements of necessity and proportionality to the

threat. !’

The I1.C.J. in Nicaragua v. U.S. added two new rules to the
right of collective self-defence. The first is that "there must be
a declaration by the victim that it is subject to armed attack” and
second, thaf} "the victim requested assistance from the state
exercising the right of «collective self-defence."!!® These
requirements will complicate the ability of a coalition unit to act
in self-defence of another nation’s troops who alone are subject to

attack, but they can be overcome by effective communications.
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B. Law of War Issues
If the act of self-defence has complied with the requirements
of necessity and proportionality, it is almost axiomatic that the
use of force will not have infringed any other legal norms. The
following of these requirements will mean that the counter-force
applied will be only against the attacking forces and the imminent
threat. This obviates any concerns for unlawful targets and other

law of war issues normally present in combatant operations.

Once the decision has been made to use force beyond that
required for the immediate needs of'unit or national defence,
however, such force must conform to the international norms
expressed as the laws of war. Thus, wartime rules of engagement

" will have to be in

and modified PROE for limited engagements11
accordance with the laws of war. Two issues predominate in the ROE
formulation. The primary issue will be the laws that deal with
ta:geting. The second area is that of permissible weapons. The
use of force against a particular target may be legal, but the
weapon per se may not be legal or the weapon legal but the way it
is employed may be illegal because of consequential or collateral

8

damage or in’j_ury.ll The law of armed conflict require that the

application of force must accord with the tests of military

necessity, proportionality, and humanity.!!?

Military necessity is the principle which justifies those

measures not forbidden by international law which are indispensable
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for securing the complete submission of the enemy as soon as

possible.uq

The principle of proportionality provides "the link
between the concepts of military necessity and humanity"” and
prohibits damage to non-combatants which is disproportionate to the

1 Humanity is related to necessity and is concerned

military need.'?
with the infliction of suffering, injury, or destruction not
actually necéssary for the accomplishment of legitimate military

purposes. '

C. Use of Force under Domestic Law
1. United States
The use of force within the context of domestic operations is

23

governed by domestic law. Tennessee v. Garner'?® is considered to

be the most relevant statement of the use of force in U.S. domestic

disturbance situations.!?

Only minimum force can be used in
response to a domestic disturbance and deadly force 1is only
permissible if all 1lesser means have been exhausted or are
unavailable and the risk of harming innocent ‘persons 1is not
significantly increased.!? Additionally, force can only be used to
provide for self-defence to avoid death or serious bodily harm, to
prevent criﬁe involving serious risk of death or serious bodily
harm, to prevent the destruction of vital public health or safety
and property, or to prevent the escape of a person who is a serious

threat to persons or property.'*® Appendix F provides three

examples of the various restrictions involved in such operations.
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_2. Canada
In Cénada, the use of force is regulated by the Criminal
Code'?” and the National Defence Act.'?® Members of the Canadian
Armed Forces acting in aid of the civil power have the status of
"constables” and are therefore '"peace officers" wunder the

29

provisions of the Criminal Code.! They thereby obtain the legal

justifications and defenses accorded '"peace officers" in the

performance of their duties. 13

In addition, troops outside their home couﬁtry need to be
aware of host country domestic law that may apply to the use of
deadly force in self-defence. Ideally, Status of Forces agreements
should be address possible immunity from criminal or civil

liability.

IV. NON-LEGAL RESTRICTIONS ON THE USE OF FORCE

A. General

As well as the legal restrictions on the use of force, there
are other rafjonales for the political and military leadership to
constrain the.legal use of force. Often these restriction may not
have obvious reasons and the forces will not be advised of the
reasons. In any event, the obligation is to follow the directions
provided in the ROE. As an example of such a situation, Colonel

Parks refers to the U.S. Ambassador’s restriction on the use of
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napalm in Laos during the Vietnam War because its "signature" could
be readily. distinguished from artillery fire which could not

obviously be attributed to U.S. forces. 3!

Whether the restrictions imposed are necessary or desirable
will be determined by the particular situation. Such
consideratiods should be part of the drafting process so that no
unnecessary restrictions are placed on the troops that may be
placed in harms way. This section will also explore the possible
problems associated with differences in coalition forces’ operating
parameters. An obvious problem area is the ratification or non-
ratification by coalition governments of Additional Protocol I to
the Geneva Conventions of 1949.!3% Included in this area are
possible agreements with a host country respecting the use of force

or restrictions on particular weapons.

B. Political/Diplomatic Restrictions

A very significant factor in the success of the Persian Gulf
War was the lack of restrictions on the wartime targeting selection
made by U.S. Air Forces, Central Command (CENTAF) staff. This was
in contrasf) to the Vietnam experience where political
considerations severely limited the choice of what were otherwise

legitimate targets.

There may well be valid political and diplomatic reasons to

conduct hostilities in a limited form. This decision is quite
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legitimately made by the NCA with the net result that restrictions
would be imposed on the conduct of military operations employing .

force. ROE are the vehicle for such restrictions.!®

Thus, the ROE
may restrict the engagement of certain targets or the use of
particular weapons out of a desire not to antagonize the enemy,
world opinion, or to keep the hostilities at a restricted level.
These limitations will arise from the strategic decisions
regarding the prosecution of the war or by peacetime political
policies. Choices can be made about the aggressiveness with which
an adversary can be pressured. In wartime, this issue will be most
applicable to the air force where the concept of strategic bombing
is supported in the Douhet. To engage in such a course of military

action, is a political decision. One commentator notes of one of

the effects of the strategic bombing during the Gulf War that:

[plaradoxically, the large-scale bombing of

"strategic,”" yet not obviously military targets (e.g.,
the electric grid) within Iraq served as a popular
affirmation of the Hussein regime’s claim of Western
hostilfty and barbarism. This only underscored the
regime’s claims to be a bulwark against what Iragis--and
many other Middle Eastern peoples--see, with some

justification, as an uninterrupted pattern of Western

cultural, military, and economic imperialism.134
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The detrimental effects of untoward political restrictions on
the conduct of wartime operations has been noted previously and

does not bear further discussion.

C. Military Restrictions

The restrictions on the use of force that are likely to be
imposed by military commanders will be for military reasons. The
purposes of these restriction will be to conduct operations in
accordance with the mission planning and the implementation of the
strategic goals. It could go even so far as to restrict the use of
force in self-defence. The quote by General Schwarzkopf at the
beginning approaches such a situation. Another wartime commander,
Admiral Woodward, states that he did restrict his subordinate

commanders’ right of self-defence. He states:

First and above all, I wanted precise control of
when and how the ’'war’ started. So I invented a local
procedure.... Until the moment I released [the signal to
start the war], the war, as far as we were concerned, had
not started. I had, in effect, taken away some of my
commande:s’ right of self-defence, further restricting
the rules from home which allowed them to fire back. But
I did not want this war to go off at half-cock, because
that would likely cause disastrous confusion énd loss of

control....!¥
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‘ Part of this process is commanders knowing their subordinate
commanders.  Admiral Woodward wrote in his diary of one of his

destroyer captains:

Coward is reading more into the Rules of Engagement
than is intended, and fancies starting the war all on his
own. ... Meanwhile I shall have to amplify the ROE so
that all the Commanding Officers can know what I’'m
thinking, rather than apply their own interpretation,

?

which might range from ’Ask them for lunch’ to ’Nuke ’‘em

for breakfast®.!%

He also wrote:
@
I realized that considerable local amplification of the
ROE was going to be critical. I was sure they made
excellent sense at the political interface in Whitehall,
but they were sometimes less than crystal clear in the
front line, where there was no time for debate as to
subtleties implied but not stated. 1In any case I had two
seniort commanders, in Barrow and Coward, who were
basically reading them entirely differently, and 1
reckoned they, and no doubt others, needed advice as to
how we were expected to behave during those vital first

exchanges.137
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An additional aspect of operational control likely to be seen
in wartimévROE is the requirement for positive identification of a
target. This is to ensure that only legitimate targets are
attacked. Denying the combatant the right to attack without
positive identification forces two options. One is to go for
positive identification, which most often entails moving in closer
for a visudl confirmation, as was done in with air-to-air

38

engagements in Vietnam.'® The other option is not to attack. For

bombing missions, the issue then is what to do with the unexpended

139

ordinance. The whole matter of targets of opportunity then

becomes relevant.

1. Tactical

Rules of engagement are a prime vehicle for a commander to
direct the conduct of operations of subordinate units in accordance
with his