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Tae history of tne Cuban Lionerty and Democratic So_idarity Acz,
popu_aﬁly known as Felms-Burton, 1s verplexin¢ “rom several vantace points.
T0 pecin with, international re_ations theory generally holcs that foreicn
volicy formu_ation Zocuses on new, or at _east chancing, Tareats. Ee_ms-
Burton, aowever, was proposed anc enacted at a time of general consensus taat
Cuna was no _oncer a serious threat to American national security interests.
Inceed, 1t was the Castro regime’'s very weaness that became a principa-
justification Zor increasing pressure on the island.

Seconcly, 1t would e reasonab_e to expect taat tnae history of
lecis_ation from conception to enactment would be i1ssue-consistent 1.e., the
1ssues central to a bill's conception carry Tarough to i1ts Congressiona-
cepaze and vassage, and tTaen to 1ts imp_ementation. Zow taen to uncerstanc
Zelms-3urton, a 2111 that oricinatec in a pailosopaical cispute over foreign
0D0-1Cy, was cedated and initially ceZfeatec largely on tae basis of comestic
1ssues, was fina_ly enacted 1in order Zo ma<e a political stazement, anc has in
1ts i1mdo_ementation paase, become the centerpiece oZ an international _aw
dispute? For different »olitical actors, taen, Eelms-Burton clear_y meant
cifferent thangs.

Tinal_y, a stucy of Zelms-3urton sugcests a Tairc question tha:t goes to
the neart of tae constitutional framewor< 20w successful over —Zime 1S
Congress _-ikely to ne 1in legislating Zoreign policy, particularly one to waica
tae executive anc 1ts dureaucracy are nosti’e? Althouca 1:ts orospects for
success are still unclear, tae in< was not- cry on tae new legisiation oefore
tne acministration began a concerted campaicn <o neutra_ize <ey elements.

In sum, Hdelms~3ur=on 1s no ordinary 21_1. The story of 1ts emercence
inzo law, anc the still-unfinisaec saga o 1ts imp_ementation, 1s a stucy in
complexity and conzradiction. In tnae process, tae evolution of Ze_ms-3urton
makes c_ear just how much the reality faced oy tae foreign policy-macer
ciifers Zrom conventional politica_ theory.

Foreign policy .or moral vairtue?
“h tae early spraing of 1995, American policy —oward Cuba helc less

interest as a topic oZ national denate taan at any time since tae Castro



takeover. The 1990’'s had not been <inc to the Communist recime. Internally,
tae énc of the special relationsaip wita tae Soviet Union aac plungec tae
country into a oproloncec cepression. Externally, Tae regime's Communist mocel
had lost much o its prestice and apoeal. Once a staunch enemy of all-things
Amerlban, taerefore, Castro was now not only moving -oward a mar<et economy,
ae was all but oegginc for American investment as well.

In 1995, 1t fell to Concress to choose between two cuite ciZfferent
ohi_osovhies to guide tae American policy-resvonse to Cuba’s ciificulties. 1In
February, Repuslicans Jesse Ze_ms and Dan 3ur-on introduced a 511l cesicnec to
squeeze tae regime yet further. Inceec, Helms-3urton was conceivec with tae
avowed aim oI Zorcing¢ an accelerated economic ceterioration in Cuba 1in orcer
to Zofrce out, non-viclently or otherwise, tae Castro regime. Zelms cid noz
jus:lﬁy a1s policy on national security crouncs. Insteac, he argued taat tae
time was rignt to do away wita “tnae cruel and bloocy tyranny tha:t Castro aas
inZ_ictec for so leng upon the Cuban peop.e.”! Tae issue, then, was a moral
one.

Zowever, since tae U.S.' Zonc-stancing embarco gave 1t little cirect
economic leverage in Cuna, the Zelms-3ur-on 511l neeced a new apdroaca. I
founc one in the unresoZved 1ssue oI compensation for oproverty nationalized az
tne time of ~“he Communist ta<eover. The p1ll containec three main D._anks
--T1tle IIZ permitted U.S. nazionals with claims <o prooperty expropriated in
Cudsa to oring suit in U.S. courts acainst persons who "traZfic" in taat
proyerty.

--Title IV, meanwalle, provicec for the exclusion Zrom the U.S. of 3rc country
nationals 1f tney are ceemed to have so "trafficcec".

--Finally, tae 2111 significantly recucec the 2resicent’'s freecom of action Dy
civing the Zorce of law to tae existinc American emdargo. Taus, tae Presicenz
wou-d naenceforta be unao_e to retract the embargo unless specific concitions
were meT -- 1ncluding, notasly, Fidel’'s ceparture from power.

Of course, any 5111 affecting Cusan »olicy woulc neec supoort from tae

powerfal Cuban-American community, anc inceec Eelms-Burton appealed to taat



group in two ways. I< defined a U.S. national in tae present tense -- thus, an
immicrant wio was actually a Cudsan national at tae time n1s property was
expropriazed coulc still Zile suit 12 he nac suosequently received U.S.
citizenshio. Seconcly, by keeninc the monetary tareshold low -- only $50,000
in c_aimed exprooriation compensation -- the bill ovenec the -ucicial process
to a larce number of Cuban-Americans.
Squarang the circle. the administration's conflicting objectives

Ironically, The acministration cic not noticeanly disagree wita Zelms'
cesiction of tae Cunan covernmen: as repreaensio_e. Tae White House, too, aac
reasoﬁs to court Cunan-American supoort. Inceed, tae Presicent nad ai1s own
Cucan-American connection -- tarouca tne First Lacy’s Cuban-American sister-
in-law, tnae acministration was in regu.ar contact wita key Cuban-American
leacers.? Moreover, Clinton nad only narrow>y los: Fl_orida in tae ‘92
e’ections, and nhad grouncs Zor optimism adbout 21s caances there in .996.

?_easing Florica voters wasn': as simp_e as 1t appearec, however. Xey
Florlda Doliticians hac warned the Presicent about Tae cangers 0 anotier wave
of immigration from Cuba -- Dolls nac saowec taat a Zarce ma-ority oI tae
staze's voters, and even a near ma-ority of Cuban-Americans tnaere were
acamantly oopoosec to another influx. Given Cudsa’s desperate economic straits,

continuec eZforts to strancle it economically cou’ld easily sez oZZ just suca a
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refucee crisis.’

Fn addition to taat serious, but nonethe_ess hypotaetical scenario, Tae
acmlnlgtratlon faced in the near Term a very rea’ droblem. Some 20,000 Cudans
remainad confined at Guantanomo Bay as the result of tae President's 1994
cecision O enc automatic access o refucee status. Conditions there were
ceplorab_e anc the White Eouse was receiving strong oressure from tae military
to flné a solution before tae internees’ grievances exploded.* A solution to
the refugee crisis, aowever, was not only diflicu_t, absent some <inc of
uncerstandinc wita tae Cuban governmen: to control any future exodus, it was

probably imrossible.

Ffinally, the administration was i1tself in the difficult position of



jJustiying tae continuazion of tae economic embarco o the _iperal foreicn
policy communizy. A series of op-ed pieces and articles throucaouz 1994 and
2995 clearly svpellec-out tae liperal viewpoin: that the emvargo was an
anachronism anc that economic encagement with Cuna was tae most viaonle means
for nicginge tae Castro regime towarc po-itical liberaZization.® Tais position
hac aiso —nhe support of a significant sector of the business community, waich
aad begun To wvisit, cuasi-i_legally, the i1slanc in large numbers. Given the
recent civlomatic recocnition of Vietnam, many oosservers Zelt taat i1t was only
a cuestion of time neZore recognition of Cuna fol_owec.

;In the enc, Warte House policy-macers caose a miccle road taey devisec
a two-track policy of continuin¢ economic sanctions, while simulzaneously
easing restrictions on The sorts of i1ncividual contaczs taat could oota ease
~ae economic sufferinc o orcinary Cunans and drovice zThem with creater access
to externa’l sources of information.
Overlapping arenas of conflict

As Congress movec, in June oZ 2995, to ta<e ud consiceration of tae
Eelms—éurton proposal, tae alternatives to Cudan 2olicy were Taerefore
relatively c_ear: eitaer further i1soclate Cuna or edge toward constructive
engagement Zowever, Concressional desate on the »51_1 quic¢.y movec Jeyonc 1its
impact on Cusa. In fact, key elements o tnae bill would also aZfect a number
of otaer po-itical arenas, invo-ving not only otaer foreign »olicy issues buz
SEerious comesIliC cuestions as we_l. Some oI tae cuestions included.
~--legal implications of the bill: led oy tae State Department, tae odureaucracy
was warning tnat the Zegis_ation woulc unleash a flooc of new litigation. The
exzension of retroactive _awsuit rigats to only one class -- naturalizec Cudan
Americans -- was unprecedented, warned opponents. Whaz, taey asked, wou_c
happen 1Z otaer etanic groups demanded similar treatment?®
--American business interests American business, wita 1Ts own _ong-stancing
clalms) worriec that a new Zlooc of lawsuits would completely clouc title to
Cuoan proverty.’ Moreover, American business worried that Eelms-3urton

promisec to polarize attituces, leaving American businessmen to sit on the



side.ines waile otaer countries graboed lucrative contracts to overnaul Cuban
inZraszructure.®
--damage to our multi-lateral commitments the State Devartment expressec
concern, gquickly echoec cirectly oy the aZfectec nations taemselves, zZaa: tae
legislation woulc wreak navoc wita our relations wita Canaca anc tae European
Union. Those counzries would not easily accedt an American eZZort To constrain
taelir investments in Cuona and would _i<e_y caallence tae law as inconsistent
wita our mu’ti-lateral oonlications —o NYAFTA and tae WTO.
--damage to our own long-standing opposition to coercive embargoes
ironically, tnae U.S. 1itselZ continuec to dressure Sauci Arania anc other Arad
a’lies to enc tTae Arad emnargo of companies that invest in Zsrael. Passage o2
the Zelms-3urton 011l woulc certainly wea<en tae locic of taat argument °
Winning Florida: the other agenda

Zowever, Zelms-3urton most i1mportant potential impact was outsice the
Legls}atlve arena entire_y. Zor Repub_icans, 1t oZferec a reacy avenue to
dominate F_orica po.1tics 1n =ae run-ud to tne elections. Zt, taerefore,
oecamé a legis_ative drioraity. In June, House Svea<er Gingrica n1eld an
unusual, closec-door session to pusa z“he bill with Republicans on the mark-up
committee. The D1l_ taen sailec taroucn commit:ee hearincs anc, 1in Sedptemoer,
eas1ly passec the Zouse. The administration, meanwnile, made several political
misstens. Tae first was an agreement in May, made wita tae President o tae
Cupan Parliament, to return Zuture refugees to Cuda in return for a Cudan
coverrment dlecge not to mistreat taem. Tae Walte Kouse's motives were
pracmatic: such an accord paved the way from re_easinc tae Guantanomo 3ay
interrees wiaile encin¢ the <hreat of future refugee drooslems. -t noved taat
this solution wou.d be well-receivec 1n Florica. Insteac, however, the new
policy was hit by a narrace of criticism, both from the Eill and tae Cunan-
American community. Cuoan-American leaders were particularly incensed tnat
Clinton, by dealing cirectly with tnre Castro recime, nac lent 1t new
Z_egitimacy.?

Surorisingly, tae Wailte Fouse soon wa_kec into another polatical
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permit more travel To Cuna, more financial transactions, anc an exchange of
press oureaus. The administration insisted that tne relaxations reoresentec
merely a conzinuation of U.S. policy zo use greater nress contact and travel
to lay tae crouncwork Zor politica_ liberalizazion. However, Concressional
Repunlicans immeciately accused Clinton oI tryin¢ To subvert tne emoargo.
Within an aour of tae announcemenz, Ma-ority Leader Dole vowec o se: an early
Senate vote on tae Felms-Burton oni.l. Indeec, Dole aac a powerful incenzive <O
burnisa ais anti-Castro credentia_-s: only wee<s away _ay tne Florica GO2 straw
poll, and Dole was _oc<ec 1in a ticht struccle tasre with Senator 221l Gramm.

"Taere 1s a whiff of politics 1in all tais," notec fellow Reoudlican Senator
Rooert 3ennett.?
So close to wvictory

Z1gat months aZter a relatively obscure oirzh, thereZore, the Zelms-
3urton »nill was on tiae crest oI a powerZul vpolitical wave Administration
misszens hac cost it much o 1ts supdort witain tae Cuban-American community.
Moreover, tne Reopunlican campaign for the »1ll hac coalesced arounc three
simp_e out opowerful taemes:
--Castro’s continued rule was an outrace,
-~the C.inton acministration was “suoporting” Castro {(notec Senator Dole, “C
wisa the Clinton administration would spend more time supportinc cemocratic
caance in Cuba and less time aonoring the recuests of this aemispaere's last
remaining dictator.”*?), anc
--our a-_lies’ wi_lingness to do ousiness witn Castro was morally outrageous.
(Hdelms Zater compares Canadian policy to “precisely waat Xeville Chamoerlain
acvocatec aoout cealing with Hatler.”'¥) Zf our allies were upset, they need
on.y cease zTrafZickinc in exdrooriatec dolicy noted an unapo_ogezic Jelms
staffer.™

Victory, however, was not to be. Twice in tae Zollowing month zhe
Repunlican leacershio attempted o oring tae bill to tnae f_oor -- twice 1t

failed to obtain tae 60 votes neeced Zor cloture. Critica. to cefea: was tae



decis_on o a number of moderate Repunlicans =0 side witar a determinec White
House effort o halt tae ni1__. Taocuca an angry Senazor Dole onlamed "a White
Fouse b_itz" Zor the cefeaz, the Repusnlicans hac no choice but to go nack to
the nargaining table. Only after tae critical property claims section is
removed coes tnae 51i_1 successZully reemerge. Furthermore, wita 1ts polizical
momentum now thwarzed, even tae recuced »ni_l now aodopeared to have little
prosdect of passace.®®

What napoenec? Waat accountec for tne 5111°'s sudden caange of Zortune?
Taere certainly nad oeen no senatorial caange of aeart on tae merits of a
tougaer Castro nolicy. XNor nad tae dureaucracy's concerns apout 1ts
implications for multi-lateral trace agreements nac muca impact. Trace issues,
notec one former staffer, “were a State Department proos_em”, and taus hac no
resonance on tae Eil_.'® Waat ultimately persuaded a critical croup o2
Repun-ican senators to orea< witah taeir own party, therefore, was the bill’'s
potential impact on tae comestic judicial system. Noted Senator Xassenoaum 1in

voting acainst clozure, “we saould oe nesitant to tace steps taat may
politicize the courts”.?
Success at last

~

Yet anotner twist of fortune awaitec Eelms-Burton, however. Following
tae Fepruary, -996, Cunan cowning of two civilian planes pi_oted by Curan-
Americans, Zelms-3urton was resurrected anc dassed oy overwaelming ma-orities.
Zronical_y, some have speculated ztaat the shoot-cown 1itse_Z was engineerec Dy
regime harc-liners anxzious to heac oIf efforts by reformists to revive
relatibns wita the U.S. If so, the plan succeedec. Altaouga the Clinton
acministrazion —riec briefly to interest Concress 1in less severe a”_zernatives,
1t was cuickly forced to yield to demands for a strong, immeciate resoonse.

In cays, Eelms-3urzon nad been resurrected, original language reinsertec, anc
passed. Cnly a few of tne bil_'s original opponents continuec to hold-out.

Tae Eelms-3urton bi_l, notec Xassenonaum, “was tae only came in town” at a

moment when politics cemandec a clear message. "Farewel_ Fidel, tnat's the

message of this 2512_," Senator Helms ceclared at a crowced press conZerence
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fo__.owin¢ the final vote.®
The devil 18 in the (implementation) details

Senator Eelms, however, may have spoken too soon. Eicat months after
Presicent Clinton signed Zelms-3urton into law, 1ts rea_ 1impact remains
unc_ear. Three foreign companies nave neen Zorma’-_y certifiec as trafficers
under tae law. Nonetheless, nolsterec oy their own nations’ threats to
retaliate against Ze_ms-Burton, none of the three nas consicerec divesting its
Cuoan assezs. In addition, tae _awsuit drovisions aave yet to see the ligat of
cay, as the Presicent cuic<ly invo<ed 21s autaority to waive Title I Zor six
montnh dperiocs nasec on a fincing that "progress" was being mace on tae Cunan
Auman ricats acenca. With tae waiver in eZZect, no lawsuits coulc be filec.

Thusfar, taerefore, tne principa- effect o Helms-Burton aas oeen not so
much on relazions wita Cuona as on relations with Europe and Canaca. Taose
countr_es nave reacted wita a two-drongec counter-attac¢, on tae one nrand
arming their companies with the lecal anility to countersue at home saoulc
they »e rulled into American courts, waile on tiae oTaer hanc initiating Zorma.
como-aints against tae U.S. 1n tae WTO and XAZTA. OI particular concern to
the administrazion 1is tae WTO comp-aint waica, rf successZul, wou.c recuire
Tae U.S. to compensate the in-urec counzries. Zts fear 1s that Congress woulc
react strongly to an acverse ruling, possibly even cemandinc a unilazeral
American witacrawal from tae organization.!® ZFor tae acministration, suca a
scenario woulc stri<e at The core oI a long-stancing U.S. effort to strengthen
internationa. trace organizaTions.

ﬁarcly nac tae President sicned Ze_ms-3ur=-on, therefore, than the
administration oecan a convo_uted effort to en_ist Europe in a coordinatec
eZfort to neutralize tnae law's impact. In a Zlurry of visits to European
caritals, a special presicential envey arguec that ooth sides wil_ inevizanly
_ose 1f tae WTO comp-aint 1s carried tarouga. Far better, tnerelore, TO worg
tocether to pressure tae Castro regime on auman richts record anc political
lineralization. Such an efZort would serve Zo justily ye: anotnaer

acministration extension o the Title III waiver, taus forestalling a cirect



conZrontation with the E.U.%°
Winners and losers

Tae saca o Helms-Burton, thereZore, 1s not ye: concluced. It 1s not
obvious zaat tae Presicent will be anle To waive Title IZITI indefinite_y: yet
1ts 1mplementation wou_c furtner oprovoke allies alreacy angry anout American
unilazeralism. Domestically, the waiver has leZ: unresolvec tae _aw's impact
on Tiae jucicial system, Tae 1issue central to 1ts initial cefeat in tae Senazte.

Zowever, 1i1dentifying tais story's winners and losers is complicatec Zor
anotaer reason* FEelms-Burton touchec severa_ political arenas, and tae
impor=ence oI eaca 1ssue depencec upon tae perspective of tae tarticular
actor. Zor many, Ze_ms-3ur-on was more a domestic Do_itical i1ssue than a
Zoreicn policy one. Tor these players, tae recorc i1s mixec: thouca the
Repuslicans cic trumpet passage as a major oo_itical victory, in tae end tnae
?resident too succeeded 1n taking the credit -- and in tae Drocess win
suZficient supoort amonc Cuban-Americans to pul_ oZZf a rare Democratic VvicIory
in Florica.

As a foreign policy issue, tae record 1s even mur<ier. Clearly, the 511l
cid not oricinate out o2 a Morgentaauian tracition of national security
interests. nceec, the two bureaucracies most associatec with suca viewdoints
-- State and DOD -- bota mace strong cases for opposing this asoroaca. The
Granam Al_ison model notwitastanding, however, tnae oureaucracy was simply not
a sicnificant player in this dispuze.

IZ Ze_ms-Burton goes acgainst tae grain oI tracitional international
taheory, aowever, that does not mean taat tae 51l1_'s autaors did not have
foreicn policy objectives. Indeed, the law's most important lecgacy 1s that it
has incorporated into American law tae authors' Derspective on Cuodan policy.
Tarat 1n turn has Zorced governments in tae U.S. and Zurope to focus far more
resources on promotin¢ human richts in Cuba taan ever before. Inceec, zhe
bill's most concrete resul: thusfar may e the explicit human rights _inc<ace
that European governments have sougat to attach to their political relations

wital tne Cuban government.?® For orcinary Cubans, that 1s a positive trend.
g Y b



10

Paradoxically, however, the authors' u-timate oo-ective -- tne ouster of
Castro himself -- may not be furthered by tais trend. Tae new concert oZ U.S.-
European emphasis on human ricats 1ssues may inceec Zoster more polatical
liperaZlization in Cuba, but tae result cou.d easily lead to increasec trace,
investmenz, and an improved economic climate tha: cou.c as easily bolster
Castrg as harm aim.

In zae end, therefore, Eelms-3urton i1l_ustrates »o72 tae power oI
Concress zo influence Zoreicn volicy -- and tae Zimitations oZ that influence.
Taoucn~ Concress can use 1ts dower to legislate effectively, a resourceZul
executive oranch can use 1ts con:trol of implemen:tation to sicniZicantly mocily
a law's inzenced impact. Tae resu_-t, thereZore, can ne a policy-ma<ing
misamasa where policies emerge from an interp_ay of comestic sTrugcles,
conflicting Zoreicn policy perspectives anc pure chance. Though taat is not a
new Daenomenon in American politics, 1t coes raise a troubling cuestion anout
how the system in tae future will reconcile short-term Dpo_itica. neecs taat
conf_ict with tae long-Term international commitmenzs, Darticularly those
cea.1ing wita economic coorcination, on which American foreic¢n policy 1s
increasingly based. If, for example, Concress continues to icnore suca
commitments -- inclucing those tnaat Congress itselZ nas aporovec tarouga 1ts
advice and consent drocess -- taen otaer nations' may eventually come to
cuestion tae value of making such agreements in the first place. IZ so, the
long tesrm loser will pe no: -ust Morcenthauian po-itical zaeory, but an

t
inTernational economic system pased on mu.Ti-_-ateral cooveration.
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