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| . | NTRCDUCTI ON

The views expressed in this article are those of the
aut hor and do not reflect the official policy or position
of the United States Air Force, Departnent of Defense, or
the U S. Governnent.

The conpetitive sourcing arena becane an even nore
contenti ous environnent when President George W Bush
signed into law H R 4200, the Ronald W Reagan Nati ona
Def ense Authorization Act for Fiscal Year 2005.' Section
326 of the Act anmended the Conpetition in Contracting Act
(CICA) 2 by providing specifically that governnent officials,
known as agency tender officials (ATGCs), may file protests
in connection with A-76 conpetitions at the Governnent
Accountability Ofice (GAO® on their own initiative or at
the request of a majority of enployees involved in the

conpetition.?

! Ronald W Reagan National Defense Authorization Act for
Fi scal Year 2005, Pub. L. 108-375, 118 Stat. 1811 (2004),
[ herei nafter Defense Authorization Act for Fiscal Year
2005]. See Appendi x.

231 U.S.C. §§ 3551-3556 (2004).

3 Effective July 7, 2004, the GAO s | egal name becane the
Governnment Accountability O fice. The GAO was previously
known as the Governnent Accounting Ofice.

4 Defense Authorization Act for Fiscal Year 2005, supra note
1



This thesis will explore the issue of providing
standing to ATGs to chall enge conpetitions conducted under
the revised Ofice of Managenent and Budget (OVB) Gircul ar
A-76. The first part sunmarizes recent policy changes that
| aid the groundwork for the 2004 anmendnents to Cl CA and
also illustrates how the Cl CA anmendnents are part of a
| arger effort to reformthe A-76 process. The next part
focuses on the inpact of these anendnments on different key
pl ayers--focusing on federal enployees, their unions and
contractors. This section also sunmarizes the inpact of
t he amendnents upon the governnent and di scusses the role
of the ATO and the ethical and | egal concerns raised by
that role. Next, this thesis exam nes how the anendnents
af fect GAO and the protest process, focusing on protective
orders and intervenors. Finally, this thesis explores how
the amendnents will affect the standing requirements of the
United States Court of Federal Clains (COFC). This thesis
concl udes by comenting on the overall potential of these
anendnents to secure increased accountability in the
protest process and whether these anmendnents provi de any
degree of protection for federal enployees whose jobs are

subject to a public-private conpetition.

1. A-76 REFORM AND THE REVI SED Cl RCULAR



The 2004 CI CA anendnents stemred froma | arger effort
to reformthe entire A-76 process.®> The A-76 process has
been a frequent target of criticism?® and, therefore, reform
efforts. These nbst recent efforts were distinctive in
that they had the benefit/burden of the Admnistration’s
focus. Conpetitive sourcing was one of the five
government-wi de initiatives on the President’s nanagenent

agenda.” The Bush adninistration’s focus on conpetitive

> GENERAL ACCOUNTI NG OFFI CE, COWERCI AL ACTI VI TI ES PANEL, FINAL REPORT:
| MPROVI NG THE SOURCI NG DECI SI ONS OF THE GOVERNMVENT ( 2002) ,

[ herei nafter Cowercl AL ACTIVITIES PANEL ReEPoRrT], available at
http://ww. gao. gov/ a76panel / dcap0201. pdf.

® See, e.g., Major Beth Harney, The Quiet Revolution,
Downsizing, Outsourcing, and Best Value, 158 mML. L. REV. 48
(1998); Major Greg E. Lang, Best Value Source Selection in
the A-76 Process, 43 A F. L. REV.. 239 (1997); Paul C. Light,
Outsourcing and the True Size of Government, 33 PUB. CONT.
L.J.. 311 (2004); WIliam A Roberts, WIliamLieth, Janet
L. Eichers, Phillip H Harrington, A-76 Cost Comparisons,
Overcoming the Undue Built-In Bias Favoring In-House
Performance of Services, 30 puB. CoNT. L.J.. 585 (2001);
Robert Shriver 111, No Seat at the Table: Flawed
Contracting Out Process Unfairly Limits Front Line Federal
Employee Participation, 30 PuB. CONT. L.J. 613 (2001); Stephen
M Sorett, Brad P. Bender, Lorraine T. Millings, The
Crossroads of the A-76 Costs Debates, Cost Comparisons, and
Some Attractive Alternatives, 31 PuB. CONT. L.J.. 47 (2001);
Charles Tiefer & Jennifer Ferragut, Letting Federal Unions
Protest Improper Contracting Out, 10 CORNELL J.L. PUB. POL’Y.
581 (2001).

7 EXECUTI VE OFFI CE OF THE PRESI DENT, OFFI CE OF AND MANAGEMENT BUDGET, THE
PRESI DENT' S MANAGEMENT AGENDA (2002), available at

http://ww. whi t ehouse. gov/ onb/ budget / fy2002/ ngnt / pdf .  The
five government-wide initiatives include: (1) strategic
managenent of human capital, (2) conpetitive sourcing, (3)



sourcing was centered on netrics and quotas. The
admnistration initially set the goal of conpeting five
percent of all federal jobs deened commercial in nature in
FY 2002, and increased that nunmber by ten percent in FY
2003.% The OB al so set a goal of conpeting 50 percent of
the jobs identified as commercial for agencies to achieve a
green score for conpetitive sourcing on their bal anced
scorecard.® But focusing on netrics and quotas proved
troubl esome. After neeting fromresi stance from severa
fronts'® the adninistration jettisoned governnent-w de
guotas and OVB opted for to set individual targets tailored
to each agency.!’ As part of its conpetitive sourcing
initiatives, the Bush adm nistration desired to

significantly revise G rcular A-76.

i mproved financial performance, (4) expanded el ectronic
government, and (5) budget and performance integration.

8 See OFfice of Managenent and Budget M 01-15, Perfornance
Goal s and Managenent Initiatives for the FY 2002 Budget
(March 9, 2001).

% 1d.

10 Competitive Sourcing and the Morale of Federal Employees,
Hearing Before the Senate Committee on Governmental
Affairs, Subcommittee on Oversight of Government
Management, the Federal Workforce, and the District of
Columbia, 108'" Cong., 1% sess., 108-42 (2003) (statenent of
Frank Camm RAND Seni or Econom st).

1 Anelia Guber, OMB Eliminates Broad Competitive Sourcing
Targets, CGov't. Exec. Com, (July 24, 2003) at
http://ww. govexec. coni dai | yfed/ 0703/ 072403al. ht m



A. Commercial Activities Panel Report

The spearhead of this reformeffort was the Commerci al
Activities Panel (Panel).!® Congress required the
Comptroll er General to “convene a panel of experts to study
the policies and procedures governing the transfer of
commercial activities for the Federal CGovernnent from

Gover nnent personnel to a Federal contractor.”?!

12 Floyd D. Spence National Defense Authorization Act for FY
2001, Pub. L. No. 106-398, § 832, 114 Stat. 1654, 1654A-
221-22 (2001); see also GENERAL ACCOUNTI NG OFFI CE. The
Commercial Activities Panel nenbers included: E.C. “Pete”
Al dridge, Jr. (Under Secretary for Defense for Acquisition,
Technol ogy and Logi stics, Kay Col es Janes (Director-U. S

O fice of Personnel Managenent), Angela B. Styles
(Adm ni strator, Ofice of Federal Procurenment Policy), Mark
C. Filteau (President, Johnson Controls Wrld Services,
Inc.), Stan Z. Sol oway (President, Professional Services
Council), Frank A. Camm Jr. (Senior Analyst, RAND)

St ephen Goldsmith (Sr. Vice President, Affliliated Conputer
Services), Bobby L. Harnage, Sr. (National President,

Aneri can Federation of Governnment Enpl oyees), Colleen
Kell ey (National President, National Treasury Enpl oyees

Uni on), the Honorable David Pryor (Director, Institute of
Politics, Harvard University), Robert M Tobi as

(Di stingui shed Adjunct Professor, American University),
David M Wal ker (Conptroller General of the United States).
Commerci al Activities Panelist Biographies, available at
http://ww. gao. gov/a76panel /bi os/ panel bi os/ htm .

13 1d. The Panel’s Executive Sunmary identified both the
under | yi ng purpose of the A-76 process and the likely focus
of any intended reforns:



In identifying key areas for reform the Panel
unani nously agreed upon ten principles that shoul d guide
all admnistrative and | egislative actions in making source

selection policy. Principle No. 10 touched tangentially

[ T] he governnment’s goal is and al ways shoul d be
to obtain high-quality services at a reasonabl e
cost. Stated differently, the government should
strive to achieve outcones that represent the
best deal for the taxpayer. Achieving this goal
is a significant challenge. But there can be
l[ittle doubt that identifying the right processes
that will lead to results consistent with this
goal is critical..The m ssion of the Comerci al
Activities Panel is to inprove the current
sourci ng framework and processes so that they
reflect a bal ance anong taxpayer interests,
gover nment needs, enployee rights, and contractor
concer ns.
See also David M Wl ker, The Future of Competitive
Sourcing, 33 PUB. CONT. L. J. 299, 302 (2004):
Conpetitive sourcing is a nmeans to an end; it is
not an end in and of itself. The purpose of
Governnment is not to run sourcing conpetitions,
and certainly not to out-source. So it is of
critical inportance that we keep our focus on why
CGovernnent exists, what roles, and functions it
is trying to acconplish, and how conpetitive
sourcing fits within that broader framework. W
need to ask sone fundanental questions, such as:
Shoul d the Governnment be involved in certain work
at all? Which work should by its very nature
never be outsourced? Way is certain work done by
federal enployees and ot her work perfornmed by
contractors? What result is the Governnent trying
to achieve?
14 COMVERCI AL ACTIVI TIES PANEL REPORT, supra note 5, at 46-48. The
ten sourcing principles include the follow ng: (1) support
agency m ssions, goals, and objectives; (2) be consistent
wi th human capital practices designed to attract, notivate,
retain, and reward a high-perform ng federal workforce; (3)
recogni ze that inherently governnmental and certain other



upon the issue of providing federal enployees the right to
protest the conduct of competitions under A-76:1'°

Accountability serves to assure federal
wor kers, the private sector, and the
t axpayers that the sourcing process is
efficient and effective. ...Accountability
requires...methods to track success or
devi ation from objectives, feedback to
affected parties, and enforcenent nechani sns
to align desired objectives with actua
per f or mance. *°

To ensure accountability in connection with al
sourcing decisions, a supermpjority of the Panel raised the
i ssue of providing standing to federal enployees to

chal | enge sourcing decisions before GAO or federal courts.?

functions should be perfornmed by federal workers; (4)
create incentives and processes to foster high-performng,
efficient, and effective organi zations throughout the
federal government; (5) be based on a clear, transparent,
and consistently applied process; (6) avoid arbitrary full-
time equivalent (FTE) or other arbitrary nunerical goals;
(7) establish a process that, for activities that may be
performed by either the public or the private sector, would
permt public and private sources to participate in
conpetitions for work currently perfornmed in-house, work
currently contracted to the private sector, and new work,
consistent with these guiding principles; (8) ensure that,
when conpetitions are held, they are conducted as fairly,
effectively, and efficiently as possible; (9) ensure that
conpetitions involve a process that considers both quality
and cost factors; and (10) provide for accountability in
connection with all sourcing decisions.

15 1d. at 48.
16 1d.

7 1d. at 49. Wth regard to standing, a superngjority of
the Panel (including the three industry nmenbers, the three



The Panel did not expressly adopt this right as one of its
unani nous principles, but several nenbers, including the
Conptrol |l er General, echoed support for this reform !

One of the | ogical outgrowths of the Panel’s

recommendati ons was i ncreased enphasis on revising the A-76

nmenbers of the Bush admi nistration, and the Conptroller
CGeneral) found that:
[ T] he current sourcing system including the A-
76 process, is not consistent with its
recomrended principles. ...[Alll parties —
t axpayers, agencies, enployees, and contractors —
woul d be better served by conducting private-
private conpetitions under the framework of the
Federal Acquisition Regulation. The Panel
recommends, therefore, that the governnent take
i mredi ate steps to develop a process that uses
t he Federal Acquisition Regulation as the
framewor k for conducting public-private
conpetitions...Although sone changes in the
process will be necessary to acconmopdate the
publ i c-sector proposal, the sanme basic rights and
responsibilities would apply to both the private
and the public sectors, including accountability
for performance and the right to protest.

18 \\al ker, supra note 12, at 310:
It is inmportant to hol d agencies accountable for
runni ng the conpetitions fairly and consi stent
with these principles. One key way is to ensure
that is by allowing the losing side to chall enge
the result. Challenges provide transparency, and
transparency can play a key role in holding the
pl ayers in these conpetitions accountable. Bid
protests, whether at GAO or the U S. Court of
Federal Clains (COFC), are one way to do that.
.ln ny view, having a way for the MEGCs to protest
woul d engender a perception of fairness, which is
inmportant to creating trust in the A-76 process,
as well as to hel ping increase transparency and
i nprove accountability in this inportant area.



Circular and inproving the outsourcing (conpetitive
sour ci ng) mechani sm *°
B. Revised A-76 GCircul ar

In the revisions to the Grcular, OW established a
new policy for the conpetition of comrercial activities.?
To enphasi ze the inportance of conpetition, the revised
Circular deleted the |ongstanding tenet that the governnent
shoul d not conpete with its own citizens.? It incorporated
t he concept of “public-private conpetition” to describe the
process for determ ning how comrercial activity should be
performed. It also provided for the “use of streamined or

standard conpetition to determne if governnent personne

19 steven L. Schooner, The Future of Competitive Sourcing:
Competitive Sourcing Policy: More Sail than Rudder? 33 PuB.
CONT. L.J. 263, 267 (2004) [hereinafter Schooner,
Competitive Sourcing Policy] (“Conpetitive sourcing

i nvol ves determ ni ng, prospectively, whether governnent
resources or the private sector offers the Governnent- - as
a consuner--the best value in performng certain tasks.

Qut sourcing, on the other hand, entails replacing existing
government personnel with contractors and relying upon the
private sector when new tasks arise.”)

20 The revised Ofice of Managenment and Budget Circul ar No.
A-76 [hereinafter OVMB G rcular A-76], available at

htt p: // www. whi t ehouse. gov/ onb/ circul ars/ a076/ a76_i ncl _tech_
correction. pdf. See also The Notice of Revision to the

O fice of Managenent and Budget G rcular No. A-76,
Performance of Commercial Activities, 68 Fed. Reg. 32134
(May 29, 2003) [hereinafter Notice of Revision].

21 1d.



shoul d performa commercial activity.”??> Wth the new
standard conpetition procedures, the governnent’s *“nost
efficient organization” (MEO conpetes with all private
offerors in a single solicitation.?® The revised Circular
di spensed with the previous two-track nethodol ogy that

al ways resulted in the government’s proposal fromthe nost
ef ficient organization conpeting agai nst the prevailing
private sector conmpany in favor of the new single-track
process. A single set of evaluators use essentially the
same rules to evaluate all bids or offers fromthe public

and private sector.

22 1d. at P4.c. The previous version of the Circular did not
use the term “public-private conpetition” or “conpetition”
when referring to the nmethod for determ ning perfornmance of
a comercial activity, but did refer to the in-house
Managenent Plan as the “in-house offer” when the Source

Sel ection Authority for the private sector conpetition was
to eval uate whether or not the sanme |evel of performance
and performance quality woul d be achi eved i n-house.

23 1d. at attch. B, PA.5.a. (“An agency shall use a standard
conpetition if, on the start date, a comercial activity is
performed by: (1) the agency with an aggregate of 65 or
fewer FTEs (full-tinme equivalent); or (2) a private sector
or public reinbursable source and the agency tender wl |

i ncl ude an aggregate of nore than 65 FTEs.” Standard
conpetitions may use either the seal ed bid nethod; the
negoti ated acqui sition nethod using the | owest priced
techni cal ly acceptabl e net hod of source selection; a

negoti ated acqui sition nethod using the phased eval uation
source sel ection process; or a negotiated acquisition using
the trade-of f source sel ection process.)

10



An agency mnust determ ne whet her comrercial activities
shoul d be provided by a private sector provider through
contract, by governnment personnel through a letter of
obligation, or by a public reinbursable source through a
fee-for-service agreenent.? |In standard A-76 conpetitions,
t he governnent nust submt an “agency tender” in response

to the solicitation.?®

The ATO designates the nost

ef ficient organization (MEO team nenbers and is charged

wi th devel opi ng, certifying, and representing the agency
tender as a “directly interested party.”?® |f the standard
conpetition results in a decision to inplenent the agency
tender, the contracting officer (CO nust establish an MEO
“letter of obligation” with an official responsible for
performance of the MEQ ?’ The contracting officer “shall

i ncorporate appropriate portions of the solicitation and

t he agency tender into the letter of obligation.”?®

24 1d. at attch. B, P.D.2.a.(Under the revised Circular,
agenci es must now conduct standard conpetitions in a twelve
month timeframe, beginning with public announcenent to
performance decision date.)

2 1d. at attch. B, P D.4.a.

26 1d. at attch. B, P A 8.a.

27 1d. at attch. B, PD. 6.f.

28 1d. at attch.B.P.D.6.f. 3.

11



Wth regard to conflicts of interest, the revised
Crcular includes rules that mrror the Federal Acquisition
Regul ation (FAR), subpart 9.5, Conflicts of Interest. The
Circul ar nmandates that the performance work statenent (PW5)
team the MEO team and the source sel ection eval uation
board (SSEB) team nmust be separate and independent.?® MEO
team nmenbers are al so precluded fromparticipating in the
SSEB i n negotiated procurenents. PW5 team nmenbers nay
participate in the SSEB if they are not directly affected
by the conpetition.

The OVB adopted these strict requirenents to address
situations where conflicts have ari sen because federal
enpl oyees evaluating the private sector proposals would
appear to have an interest in A-76 conpetitions.3 GAO
found an unacceptable conflict of interest in DZS/Baker;
Morrison Knudsen Corp. In that case, fourteen of the
si xteen federal enployees who were assisting with the
eval uation of private sector proposals held positions at

1

ri sk of being contracted out.3 The conflict stemed from

t he enpl oyees’ desire to further their owmn (and the MEO s)

29 Id. at attch.B.P.A. 8.a.

30 pzs/ Baker, Morrison Knudsen Corp., Conp. Gen. B-281224 et
al., Jan. 12, 1999, 99-1 CPD Y 19.

31 qd.

12



interests by winning the conpetition in contrast to their
obligation to wite unbiased ground rules and fairly
eval uate private sector proposals. In Jones/Hill Joint
Venture, a conflict of interest existed where a Navy
enpl oyee and a private sector consultant wote and edited
the performance work statenent and then prepared the
management plan for in-house performance.® “Gven the use
of the conpetitive systemin Crcular A 76 studies and the
MEO teami s status as essentially a conpetitor in the study,
[ GAQ believes that the provisions of subpart 9.5 serve as
useful guidance in determ ning whether the type of conflict
of interest prohibited under subpart 3.1 of the FAR
exists..n. 33

In addition, the revised A-76 discarded the separate
adm ni strative appeal s procedures devel oped under the prior
Circular and established “contest” procedures governed by
FAR 33.103.3* The revised G rcular gave “directly

interested parties” the right to contest various aspects of

t he standard conpetition, such as the solicitation or its

32 Jones/Hi Il Joint Venture, Conp. Gen. B-286194.4 et al.
Dec. 5, 2001, 2001 CPD Y 194.

3 1d. at 7.

34 Federal Acquisition Regulation 33.103; OMB Gircul ar A-76,
supra note 20, at attch. B, P F.1.

13



cancel lation, a determ nation to exclude an of fer/tender
fromthe conpetition, conpliance with the costing
provi sions and ot her elenments of the agency’ s eval uati on,

and termnations of a contest or letter of obligation.?>

Under the definition of “directly interested parties”, the

revised G rcular included “a single individual appointed by

a majority of directly affected enpl oyees as their agent,”

in addition to the agency tender official.?3®

C. GAO Noti ce

Shortly after OMB i ssued the revised G rcular, GAO
solicited coments on its revisions.® GAO expl ai ned the
revised G rcular raised the issue of federal enployees
and/or their union representatives having standing to
protest A-76 conpetitions.®® Historically, GAO has not
granted standing to federal enployees and/or their union

representatives. 3 GAO sought coments “regarding two key

% OB Gircular A-76, supra note 20, at attch. B, P F.1.

% 1d. at attch. F.

3" Notice Regarding Standing of |n-House Entity, 68 Fed.
Reg. 35411-413 (June 13, 2003) (to be codified at 4 C.F. R
pt. 21).

%8 Notice Regarding Standing of In-House Entity, 68 Fed.
Reg. 35411-413.

39 1d.

14



| egal questions, nanely, whether the revisions made to the
Crcular affect the standing to an in-house entity to file
a bid protest” and “who woul d have the representationa
capacity to file such a protest.”*

GAO noted the MEO nust submt an “agency tender” in
response to the solicitation that is evaluated at the sane
time as private sector offers.* In addition, the revised
Circular required the COto establish the “letter of
obligation” with the MEO “which appears to bind the in-
house entity, in at |east a quasi-contractual way, to the
terns of the solicitation and agency tender.”* GAO al so
noted two recent protest opinions that were possibly
relevant to the legal analysis of the issue.*® First, GAO
found that a public entity could be considered an

interested party under ClI CA, even though a public entity

woul d not be awarded a contract if it were successful in

4% Notice Regarding Standing of |n-House Entity, 68 Fed.
Reg. at 35411.

4l Notice Regarding Standing of |n-House Entity, 68 Fed.
Reg. at 35412.

2 1d.
43 Federal Prison Indus., Conp. Gen. B-290546, July 15,

2002, 2002 CPD | 112; Department of the Navy — Recon.
Conmp. Gen. B-286194.7, My 29, 2002, 2002 CPD | 76.

15



t he conpetition.* Second, GAO found that even under the
prior Crcular, the MEO team nenbers essentially

“function...as conpetitors” in the process.®

D. GAO Treatnent of Federal Enployees A-76 Chall enges Prior
to Revised G rcular

GAO has heard protests from di sappoi nted offerors
since the 1920s.% Until 1984, GAO resol ved protests based
on its statutory authority to settle and adjust accounts.?’
In 1984, CICA provided GAO with express statutory authority
to consider protests from di sappointed offerors for federa
contracts: *® “The Conptroller General shall decide a protest
submtted to the Conptroller General by an interested
party.”* Prior to the 2004 Cl CA amendment, an “interested
party” was “(1) an actual or prospective bidder or offeror

whose direct economic interest would be affected by the

4 Federal Prison Indus., Comp. Gen. B-290546, 2000 CPD
112 at 5.

4 pepartment of the Navy — Recon., Conp. Gen. B-286194.7,
2000 CPD § 76, at 4.

46 JOHN CIBINIC & RALPH C. NASH, FORVATI ON OF GOVERNVENT CONTRACTS
(3'9 ed. 1988).

47 1d. at 1492.
“8 31 U.S.C. 8§ 3551-3556 (2004).

“ 1d. at § 3553(a).
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award of the contract or by failure to award the
contract .”*°

Hi storically, GAO ruled that federal enployees and
their unions were not iInterested parties under the
statutory definition. Therefore, they |acked standing to
chal | enge the conduct of conpetition under A-76.°' Under
the prior provisions of CICA and GAO s own regul ations, > a
protestor had to be an actual or prospective bidder or
of feror whose direct economc interest would be affected by
the award of a contract or the failure to award a contract
for the procurenent of property or services.> If a
protestor was not eligible for contract award, the
protestor could not be an interested party.>* To determ ne

if a bid protestor was an interested party, GAO consi dered

a nunmber of factors, including the protestor’s status in

0 1d. at § 3551(2).

°L American Fed’n of Gov’'t Enployees et al; Conp. Gen. B-
282904. 2, June 7, 2000, 2000 CPD | 87; American Fed' n of
Gov't Enpl oyees, Conp. Gen. B-223323, June 18, 1986, 86-1
CPD  572; American Fed' n of Gov't Enpl oyees—Recon., Conp.
Gen. B-219590.3, May 6, 1986, 86-1 CPD  436.

°2 31 U.S.C. 88 3551-3556 (2004).
% 1d. at § 3551(2).
> See, e.g., ECS Conposites, Inc., Comp. Gen. B-235849. 2,

Jan 3, 1990, 90-1 CPD | 7; Four Wnds Servs., Inc., Conp.
Gen. B-280714, Aug 28, 1998, 98-2 CPD { 57.
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relation to the procurenent, the issues raised by the
protestor, and the benefit or relief sought by the
prot estor. >

Prior to the revised Grcular, in American Fed’n of
Gov’t Employees, AFL-CIO v. United States, GAO held that no
i ndi vidual or entity associated with in-house performance
coul d be considered an offeror for a federal contract.>®
The MEO i n-house plan was not an offer under the G rcul ar
because, at that tinme, solicitation responses were |imted
to private sector offers.® In addition, if the in-house
entity won the conpetition, no contract was awarded.® “No
i ndi vidual or entity associated with the proposed
performance of the required services in-house can be
consi dered an actual or prospective offeror and accordingly
the protesters here [federal enployees and the unions
representing then] cannot be considered ‘interested

parties’ under CICA and our Bid Protest Regul ations.”>

S Black Hills Refuse Servs., B-228470, Feb 16, 1988, 88-1
CPD § 151.

%6 American Fed' n of Gov’'t Enployees, AFL-CIO et al., Conp.
Gen. B-282904.2, 2000 CPD f 87 at 3.

57 1d.
58 |d.

° Anerican Fed' n of Gov't Enployees, AFL-CIO et al., Conp.
Gen. 2000 CPD § 87 at 3. But see, Fed. Prison Indus., Inc.,

18



E. GAO Treatnent of Federal Enpl oyee Chall enges After
Revi sed Circul ar
GAO rejected the first federal enployee challenges to
t he conduct of conpetitions filed after the A-76
revisions.® In April 2004, GAO determined that it did not
have jurisdiction under CICA to hear chall enges asserted by
federal enpl oyees, federal enployee unions or agency tender
officials.® GAO determned that no federal enpl oyee or
federal enployee union can qualify as “interested parties”
under CICA, and, therefore, neither has standing to file a
protest at GAO. %2 GAO acknow edged the inconsistency in
allowi ng private sector offers, but not federal enployee
interests, to protest conpetitive sourcing decisions but
st at ed:
Not wi t hst andi ng the May 29, 2003 revisions to the
[OVMB] Circular A-76, the in-house conpetitors in
public/private conpetitions conducted under the
Circular are not offerors and, therefore, under

the current | anguage of the [CICA], no
representative of an in-house conpetitor is an

Conp. Gen. B-290546, 2002 CPD Y 112 at 5. Dep’'t of the Navy
— Recon., B-286194.7, 2002 CPD f 76 at 4.

® pan Duefrene, Comp. Gen. B-293590.2, April 19, 2004, 2004
CPD Y 82.

61 1d.

62 1d.
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“interested party” eligible to maintain a protest

before the General Accounting Ofice.®

Subsequent to the Duefrene® decision, the Conptroller
CGeneral sent letters to Congress® recomendi ng Cl CA
amendnents to grant federal enployees sone type of standing
to chall enge the conduct of A-76 conpetitions.® This
| etter sparked the current amendnents to CICA, fueled in
part by conplaints | odged by federal enployees and their
uni on representatives of a lack of a level playing field in

the A-76 process.

63 1d.
64 1d.

® Letter fromthe Conptroller General of the United States,
M. David M Wal ker, to the Honorable Susan M Collins,

Chai rman, Committee on Governnental Affairs, United States
Senate (April 19, 2004), available at

http://ww. gao. gov/ deci si ons/ bi dpr o/ 2935902. pdf.

® 1d. (“We believe that a nunber of policy

consi derations, including the principles unani nously
agreed to by the Commercial Activities Panel, weigh in
favor of allowing certain MEO protests with respect to
public/private conpetitions conducted in accordance
with OW' s revised Crcular A-76...1 believe that
providing a level playing field in A-76 conpetitions
with regard to protest standing as well as other

areas, is key to addressing the w despread | ack of
trust in the A-76 process”.)
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I11. I MPACT OF Cl CA AVENDMENTS ON STAKEHOLDERS

The CI CA anendnents inpacted all the stakeholders in
public-private conmpetitions. They were net with varying
degrees of acceptance and suspicion by all invol ved.
Specifically, the federal enployees and their union
representatives distrusted the Cl CA anendnents because they
were not granted direct access to the GAO Industry
representatives conversely were displ eased because federa
enpl oyees and their unions were granted additional rights
in the bid protest process. |Industry tolerated these
ri ghts because governnment enpl oyees and unions did not gain
di rect access to GAO but had to proceed through the agency
tender official. The federal governnment, of course, is

| argely responsible for inplenenting these anendnents.

A. Unions and I ndustry Comrents
Uni ons were di sappointed that the CI CA anmendnents did
not provide the unions direct access to GAO on behal f of

federal enployees.® Despite what has been terned a “huge

® Anelia G uber, Compromise of Job Competition Protests
Gets Mixed Review, Gov’'t Exec. Com, (COctober 12, 2004), at
http://ww. govexec. com dai | yf ed/ 1004/ 101204al. ht m (“Seni or
managers are charged with carrying out the agenda of the
sitting president,” said John Gage, president of the

Ameri can Federation of Government Enpl oyees. “Wen it cones
to [the] Bush adm nistration’s privatization agenda, senior
managers do not have the incentive, do not have the
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step forward” by sonme, other stakehol ders sharply
criticized the legislation.® They viewed the outcone as a
weakened and i neffective version of appeals rights |anguage
sponsored by Senator Susan Collins, R-Miine, and passed in
June 2004 as an anendnent to the Senate version of the

Def ense authorization bill.® Collins’ provision provided
that either the agency tender official or a separate
official elected by the in-house team nenbers coul d appea
to GAO ° House and Senate negotiators on the fiscal year
2005 defense authorization bill (H R 4200), however,
dropped Collins’ language in the final version of the

def ense aut hori zation bill. "}

aut onony, and do not have the resources to adequately
represent the interests of federal enployees.”)(“The option
for elected in-house representatives to file protests is
critical because agency tender officials can't necessarily
be trusted to act in the federal enployee team s best
interests, union officials said. Dan Duefrene, a Nationa
Federati on of Enpl oyees representative in California, said
he is "extrenely disappointed” with the conprom se | anguage
because decisions to file protests remain primarily under
managenent control.”)

68 Id.

% s, Amend. 2438, 108'" Cong. (2004), available at
http://thomas. | oc. gov.

0 1d.
"M chael P. Bruno, Competitive Sourcing, Congress Keeps
Streamlined Competitions, Gives ATO Option of Protesting to

GAO, The Bureau of National Affairs, (October 12, 2004),
available at
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Uni ons, such as the National Federation of Federal
Enpl oyees and the Anmerican Federation of Governnent
Enpl oyees (AFCGE), criticized the weakened | anguage because
it renoved the option for an el ected in-house
representatives to file protests.’® Union believed that the
agency tender official mght not act in the best interests
of the federal enployees in-house team ® Agency tender
officials will likely be senior |evel nanagers within their
respecti ve agencies who, by virtue of their position and
status, may lack the inclination to file protests agai nst
their own agency.’® “Senior managers do not have the
i ncentive, do not have the autonony and do not have the
resources to adequately represent the interests of federa
enpl oyees.” "
The uni ons echoed these concerns in witten coments

to GAO and in testinony before several congressional

http://em ssary. acq.osd. m | /inst/share.nsf/ Streamn i ned_Conp
etitions.

2 Gruber, supra note 67.

3 d.

" ruber, supra note 67; Angela B. Styles, Standing to
Challenge Public-Private Competitions: Safeguarding
Fairness and Integrity, (unpublished paper funded by

Ameri can Federation of Government Enpl oyees) (on file with
aut hor) .

> Gruber, supra note 67.
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commttees.® AFGE, the largest federal sector enployee

union, submtted witten comments in response to GAO s

® New Century, New Process: A Preview of Competitive
Sourcing for the 21°* Century, Hearing Before the House
Government Reform Comm., 108'" Cong., 1%' Sess., 108-42
(2003) (statenment of Bobby L. Harnage, National President,
Aneri can Federation of Governnment Enpl oyees):
Wil e federal service contracting is riddled with
i nequities against its dedicated in-house
wor kforce, it boggles the mnd that federal
enpl oyees and their union representatives are
unabl e to hold agency officials responsible for
their decisions in the same fashion as
contractors. Asserting that our interests can be
represented by a managenent official,
particularly in the virulently anti-federal
enpl oyee Bush Administration, is
prepost erous... The only argunent offered agai nst
this [federal enployees having the sane |egal
standing as their contractor counterparts]
clearly neritorious anendnent was the fear that
federal enployees could tie up the court for
years. This nightmare scenario bears no relation
toreality. Virtually all federal enployee
[itigation would be bid protests to the GAO
whi ch operate under strict schedules. In
addition, the federal governnent can override a
stay under the Conpetition in Contracting Act at
any time by finding an ‘urgent’ need. In court,
t he federal government can only be stopped from
awar di ng contracts, during a protest, by entry of
an injunction. However, those injunctions can be
overcone if the federal governnent argues to the
court that it needs expedition.

See also Hearings on Outsourcing and the Proposed Revisions

to OMB Circular A-76 Before the Subcomm. on Readiness of
the House Armed Services Comm., 108'" Cong., 1%' Sess.,
(2003) (statement of Jacques Sinon, Public Policy Drector
Aneri can Federation of Governnment Enpl oyees):

Non- nuneri cal , agency-specific sourcing goals

that are truly equitable cannot possibly be

created unless both contractors and federal

enpl oyees have the sane rights to chall enge

agencies’ sourcing decisions. Currently, only
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request for comrents placed in the Federal Register on 13
June 2003. "’

AFCGE recomrended that GAO redraft its protest
regul ations to explicitly provide both the ATO and the
uni on, as the enployee representative el ected by the
majority of directly affected enployees, with standing to
file protests, and/or intervene, |like any other directly

affected parties.’® AFGE al so recommended that the ATO and

contractors have | egal standing to take agencies
to GAO and the Court of Federal O ains—and not
federal enployees and their union
representatives. It is manifestly unfair that the
Adm ni strati on has unl eashed a tidal wave of
privatization on federal enployees w thout making
sure that federal enployees as well as
contractors can both have their day in court.

" Letter from American Federation of Governnment Enpl oyees,
AFL-CIO to Mchael R Colden, Assistant General Counsel,
GAO (July 16, 2003) [hereinafter AFCE Letter], available at
http://ww. af ge. org; see also Notice Regardi ng Standi ng of

| n- House Entity, 68 Fed. Reg. 35411-413. GAO solicited
comments to regarding two key questions: whether the
revisions affected the standing of an in-house entity to
file a bid protest at the GAOQ, and who woul d have the
representational capacity to file such a protest.

® AFGE Letter, supra note 77 (AFGE recommended that GAO add
the follow ng | anguage to 4 CF.R 8§ 21.0(a): “In the case
of a protest pertaining to an OMB Circular A-76
conpetition, “interested party” shall include both the ATO
and the incunbent union representing the affected federa
enpl oyees or, if there is no such incunbent union, the
representative of the affected federal enployees.” AFGE

al so recommended that “[1]ndividual protests filed by said
interested parties shall have standing individually. Wen
both the ATO and the union or enployee representative have
filed individual protests regarding the sane A-76 matter,
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the union enjoy full rights as interested parties
“individually and jointly” under CICA and the rel ated
protest regulations.’” Counsel for the ATO, the union
and/ or unrepresented enpl oyees (if there is no union)
should all be full participants as |egal representatives
for their clients, including having full access to
nonpubl i ¢ i nformation. 8

It was crucial, in AFGE' s estimation, for the federal
enpl oyees to have a co-equal right to file a protest, and
not to have their ability to challenge A- 76 conpetitions

tied solely to the decision-maki ng powers of the ATO &

they shall be considered joint protestors with both
i ndi vi dual and joint standing.”)

9 1d.

80 GAO 02-520SP, United States General Accounting Ofice,
GAO, O fice of the General Counsel, April 2002, Guide to
GAO Protective Oders, available at

http://ww. gao. gov/ deci si ons/ bi dpr o/ bi d/ d03539sp. pdf.
(Under CICA and GAO s Bid Protest Regulations, a
contracting agency is required to provide all relevant
docunents to GAO and interested parties. These docunents
often contain a conpany’s proprietary or confidential data
or the agency’s source selection sensitive information that
cannot be released publicly. GAO may issue a protective
order to allow limted access to such protected information
to attorneys, or consultants retained by attorneys, who
meet certain requirenents. Only attorneys, or consultants
retai ned by them who represent an interested party or

i ntervenor may apply for adm ssion to a GAO protective
order.)

81 AFGE Letter, supra note 77.

26



AFGE noted that, although the ATO is independent of the CQO
the Source Sel ection Authority (SSA), the Source Sel ection
Eval uati on Board (SSEB), and the Performance Wrk Statenent
(PWs) team the ATOis “on the payroll of the agency and
cannot realistically be expected to protest against a

deci sion of his own agency with the self-interested vigor
of a CEO or manager of a private contractor.”?8
However, not all the stakehol ders were upset with

limting the federal enployees’ appellate rights to the

ATO.®8 dearly, industry had an interest in keeping federal

82 1d.

8 New Century, New Process: A Preview of Competitive
Sourcing for the 21°* Century, Hearing Before House
Government Reform Comm., 108'" Cong., 1%' Sess., 108-42
(2003) (Statenment of Stan Z. Sol oway, President,
Pr of essi onal Services Council):
Under the new A-76 Circular, we think it is
possi bl e that GAO coul d determ ne that an agency
tender official--the governnment official
authorized to conmt the governnment through its
bid and to commt the governnent to perfornmance
as the signatory to the Letter of Obligation--
qualifies for standing to protest before the GAQ
For the nost part, the revised A-76 places on
this agency tender official the same rights and
responsibilities as shoul dered by all other
bi dders. On the other hand, it is inconceivable
to us that the GAO could rule that federal
enpl oyees, either as individuals or through their
el ected representative, would be or should be
granted such standing. Wile conpani es have the
standing to protest, their workforce, be they
i ndi vi dual s or unions, do not have such standi ng.
Al t hough enpl oyees are clearly affected by
decisions in the course of a conpetition, they do
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enpl oyees from havi ng equal access to GAO to protest
aspects of A-76 conpetitions. Industry voiced |ukewarm
support for extending protest rights to the ATO, but firmy
resi sted extendi ng those sane rights to federal enployees
and their unions.® Industry do not viewthis as a matter
of equity. Industry representatives assert that federa
enpl oyees are not the | egal equival ent of governnent
contractors and, therefore, should not have the sane

rights.® Further, contractor enployees are the |egal

not have the legal or financial liability for the
bid submitted or for post-award perfornance.

This is true of individuals and of unions, be
they public or private.

8 stan Z. Sol oway, Legal lIssues Prevent A-76 Appeals by
Workers, Federal Times. Com, July 21, 2003, available at
http://ww. federal ti nes.com [hereinafter Sol oway, Legal
Issues]; Stan Z. Sol oway, Protesting Too Much, Gov't Exec.
Com, Decenber 22, 2003, available at

http://ww. govexec. com dai | yfed/ 1201/ 122203ff. htm .

[ herei nafter Sol oway, Protesting]; Letter fromthe Fair
Conpetition Coalition to Senator Susan Collins (Muy 13,
2004), at http://ww.fairconpetition.org. [hereinafter Fair
Conpetition Coalition] The Fair Conpetition Coalition is a
br oad- based coalition of key industry groups forned to
chanpi on a process stressing that the Federal governnent
conpete its conmercial activities in a manner that is fair,
based on generally accepted cost accounting principles, and
results in nmeani ngful savings to, and stream ining of, the
Federal government with the goal of better serving the

t axpayer. The Fair Conpetition Coalition consists of

numer ous i ndustry associ ati ons.

8 Sol oway, Legal Issues, supra note 84; Sol oway,

Protesting, supra note 84; Fair Conpetition Coalition,
supra note 84.
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equi val ent of federal enployees, and these enpl oyees have
no protest rights. Although private sector enpl oyees have
rights and renedies for certain grievances in the |abor
arena, they do not extend into the procurement process. 8
Addi tionally, neither enployees nor their unions assune any
of the legal responsibilities that contractors assune by
subm tting bids or proposals, and by perform ng under

federal contracts.?®’

B. Federal CGovernment
1. Role of the ATO and Legal Representation

The creation of the ATO position presents tough issues
for the federal governnment. Anong the issues requiring
resolution are how to provide | egal representation for the
ATO both during the conpetition and a potential protest and

how to establish firewalls within an agency to allow for

conpetent representation. It is unclear at this point who
will serve as an ATOwi thin a federal agency. However,
this official will certainly be a senior nanagenent | evel

8 Sol oway, Legal Issues, supra note 84; Sol oway,
Protesting, supra note 84; Fair Conpetition Coalition,
supra note 84.

8" Sol oway, Legal lIssues, supra note 84; Sol oway,

Protesting, supra note 84; Fair Conpetition Coalition,
supra note 84.
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federal enployee. The revised G rcular defines an ATO as
an inherently governnmental position with decision-nmaking
authority and charges the ATO with a nunber of
responsibilities, in addition to initiating protest
actions. ®

Mor eover, an ATO is charged wi th devel opi ng,
certifying, and representing the agency tender in an A-76
conmpetition.® The revised Circul ar al so charges an agency
wi th ensuring that the ATO has access to avail abl e
resources such as skilled manpower and fundi ng necessary to

9 These resources

devel op a conpetitive agency tender.?®
arguably include effective |egal representation. This,

however, creates a conflict of interest. Typically, agency

8 OWB Gircular A-76, supra note 20, at attch. B, P A 8.a.
(“Agency Tender O ficial (ATO. The ATO shall (1) be an

i nherently governmental agency official wth decision-
maki ng aut hority; (2) conply with this circular; (3) be

i ndependent of the contracting officer (CO, source

sel ection authority (SSA), source selection evaluation
board (SSEB), and performance work statenent (PW5) team
(4) develop, certify, and represent the agency tender; (5)
designate the nost efficient organization (MEO team after
publ i ¢ announcenent of the standard conpetition; (6)
provi de the necessary resources and training to prepare a
conpetitive agency tender; and (7) be a directly interested
party. An agency shall ensure that the ATO has access to
avai | abl e resources (e.g., skilled manpower, funding)
necessary to devel op a conpetitive agency tender.)

8 Id. at attch. B, P A 8.a.

%0 1d.
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attorneys assist the contracting officer with the source
sel ection process in an A-76 conpetition and represent
t heir agencies in protest actions.

The revised Crcul ar denmands i ndependence anongst the
particul ar stakehol ders.® Aside fromthe ATO, the other
st akehol ders involved in an A-76 conpetition (under
standard procedures) include the follow ng “conpetition
officials”--the CO the PWs Team Leader, the Human Resource
Advi sor (HRA), the source selection authority (SSA) and the
SSEB. °> Each of these officials (aside fromthe SSEB which
is appointed by the SSA) is appointed by the “Conpetitive
Sourcing Oficial” who is the governnent official
responsi ble for the inplenentation of the Crcular within
the agency.® The ATO, then, is appointed by anot her
government official within the agency.® The ot her
stakehol ders wthin the A-76 conpetition include the MEO

Team a group conprised of technical and functional experts

1 1d.
%2 1d.
%3 1d.

% 1d.
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formed to assist the ATO in devel opi ng the agency tender,
and the private sector offerors.®

Wthin the context of an A-76 conpetition, the ATOis
aligned with the MEO Team and HRA i n devel opi hg the agency
tender.® The ATO nust be independent of the CO, the SSA
the SSEB, and PWS team ®’ The HRA is an agency official and
a human resource expert charged with assisting the ATO and
the MEO teamin devel opi ng the agency tender. The HRA
li ke the ATO, nust be independent of the CO the SSA PWs
team and the SSEB.%° The ATO, HRA, and MEO team wil |
require their own |egal representation to assist in the
process of devel opi ng the agency tender, and with
potentially filing a protest in the event an A-76
conpetition results in the private sector w nning the
conpetition.

Al'i gned agai nst the ATO team are the CO SSA, the

SSEB, and PWS team °© The CO, SSA, the SSEB nenbers, and

% 1d.
% 1d.
% 1d.
% 1d.
% 1d.

100 Id
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PW5 t eam nenbers nust be governnent officials independent
of the ATO HRA, and MEO team The SSA is essentially
responsi bl e for running the A-76 conpetition for the

agency. 101

The COis responsible for the solicitation and
source sel ection eval uati on net hodol ogy, and awards the

contract or issues an MEO |letter of obligation or fee-for-
service agreenent resulting froma streanlined or standard

conpetition. 102

The PWS t eam devel ops the Perfornmance Wrk
Statenment, quality assurance surveillance plan and assists
the CO in devel oping the solicitation.! The SSA appoints
the SSEB and the SSEB assists the SSA in a negoti ated
procur enment conducted under the Circular.® The SSA al so
requires |egal representation throughout the source
sel ection process.

The current A-76 process demands that the ATO team be
i ndependent of the SSA % To establish this independence,

t he agency nust establish firewalls to separate these

teans, including any |egal representation for each team

101 1d.
102 1d.
103 1d.
104 1d.

105 Id
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This requires, for exanple, that each teanm s | ega
representation have separate supervisory chains. Questions
arise as to howto establish these firewalls in the context
of very small agencies or conponents that only have one
| egal office, with a handful of attorneys for the entire
organi zation; or how to establish these firewalls in |arge
agenci es such as the Air Force. 1%

Anot her crucial issue that faces agencies is
determ ning who will represent the ATO team and the SSA
teamin an A-76 conpetition. The representation issue has
not been settled. The Departnent of Defense Ofice of
CGeneral Counsel (DOD OGC) i ndicat ed:

[ T] he agency tender official’s (ATO s)
representation of the agency tender, during

ei ther a source selection or any subsequent

adm ni strative or judicial proceeding, is
consistent with statute and regul ation. Section
205 of title 18, United States Code, prohibits a
gover nnment enpl oyee from prosecuting a claim
against the United States, or representing a
party in a matter in which the United States is a
party or has a direct or substantial interest.
That statute, however, includes an exception for
an enpl oyee who takes such actions in the
performance of his or her official duties. The
ATO, in representing the agency tender, would
fall squarely within that exception. 0’

106 Epmi | from Marcia Bachman, Associate General Counsel
(Acquisition), Ofice of the General Counsel, United States
Air Force to Major Kerry A Carlson (Novenber 15, 2004,
17:55:41 EST) (on file with the author).

107 pepart ment of Defense comments on Proposed Revision to
OMB Circular A-76, (January 15, 2003) available at
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In the same nenorandum however, DOD OGC rai sed
concerns about the ATO s |egal representation. It was not
clear to DOD OGC how, or whether, attorneys for an agency
coul d represent both sides in such a circunstance (an A-76
bid protest). OW' s revisions to the Circular raise serious
et hical issues of significance to all lawers in the
Executive Branch, and perhaps to the various bar

associ ations that regul ate them.0®

O her agencies al so
questioned the ethical issues raised by having the ATO
represent federal enployees. 109

The issues raised by the creation of the ATO position

and how to provide conpetent and unconflicted | egal

http://ww. whi t ehouse. gov/ OMB/ ci rcul ars/ a076/ coment s/ a76_|
ist.htm.

108 Id

109 pepartnment of Commerce conments on Proposed
Revision to OMB Circular A-76, (Decenber 19, 2003),
available at

http://ww. whi t ehouse. gov/ OVB/ ci r cul ar s/ a076/ conment s/
a76 _list.htm. (“Several areas of conflict are created
for agency counsel: (1) a conflict between
representation of the Contracting Oficer,
representation of the ATO and providing advice to the
SSEB during source selection; (2) a conflict between
representation of the ATO and advice to the

Adm ni strative Appeal Authority (AAA); (3) a conflict
bet ween representation of the ATOin any potential GAO
protest or Court of Federal C ainms proceeding and
representation of the CO SSEB, and AAA.").
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representation to both the ATO and the SSA are addressed at

| ength infra at Part IV. A 2.

2. Conflicts of Interest Statute

ATO representati on by agency counsel also raises
issues with regard to conflicts of interest. Specifically,
some DoD officials question whether an agency counsel can
represent an ATO in a protest action against the governnent
wi t hout running afoul of the federal conflicts of interest
statute, 18 U.S.C. § 205 states:

Woever, being an officer or enployee of the
United States in the executive, |legislative,
or judicial branch of the Governnent or in
any agency of the United States, other than
in the proper discharge of his official
duties--(1) acts as agent or attorney for
prosecuting any claimagainst the United
States, or receives any gratuity, or any
share of or interest in any such claim in
consi deration of assistance in the
prosecution of such claim ..shall be
subject to the penalties set forth in
section 216 of this title. !

Federal enpl oyees, therefore, are prohibited from
prosecuting clains against the United States, except in the

performance of their official duties. Wile there may be

110 18 U.S.C. § 205 (2002).
111 |d-

112 Id
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a statutory basis for the ATO s actions in prosecuting a
claimagainst the United States at GAQ, ! there is no
simlar statutory protection for the agency counsel
representing the ATO. Therefore, while the ATO may be
prosecuting a claimagainst the United States as part of
their official duties, the same nmay not be said of the
agency counsel’s actions. There is also concern that the
agency counsel’s actions in representing the ATO nay raise
sonme issues wth several state bar associations.

One can argue that an agency counsel’s representation
of the ATO does not conflict with 18 U.S.C. § 205 because
t he agency counsel’s representation is in the proper

114 While there is no

di scharge of their official duties.
direct reference to the agency counsel’s actions in the
statutory | anguage, the agency counsel representation of
the ATOis a logical extension of the ATO s statutory
authority to prosecute clains against the United States, at
| east at GAO. Agency counsel representation of the ATO in

protest actions should qualify, therefore, as being in the

proper discharge of their official duties.

113 See 31 U.S.C. 8§ 3551-3556 (2004).

11418 U.S.C. § 205.
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3. Federal Acquisition Workforce

The CI CA anendnents clearly conplicate the A- 76
process. They will require the federal governnent to
per haps reshape the manner in which they provide |egal
representation to agency officials involved in public-
private conpetitions and to pay nore attention to issues
involving firewalls and organi zational conflict of
interests. These conplications affect a process already
over burdened. This does not bold well for the future
success of these anmendnents and the A-76 process. The A-76
process is built on an anem c federal acquisition system
ill-prepared to carry out the mandate of these anmendnents
specifically and the A-76 process generally.' In the |ast
decade the federal acquisition workforce has been cut down
to the core. It is unprepared-Iacking both nunbers and

trai ning-to properly manage A-76 conpetitions.!® ne

115 see generally Steven L. Schooner & Christopher R
Yuki ns, Commentary on the Acquisition Workforce, 47 GOVERNMVENT
CONTRACTOR T 203 & 204 (May 2005).

118 Schooner, supra note 19, at 282-283:
The macro (governnentw de) and mcro (acquisition
wor kf orce) effects of the 1990s downsi zing frenzy
| eft the Federal Governnment woefully unprepared
to identify, recruit, and manage the
revol utioni zed workforce that the conpetitive
sourcing initiative envisions. That the
conpetitive sourcing initiative exacerbates a
previously existing human capital crisis within
t he governnent acquisition workforce is no
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result is agencies are routinely forced to acquire
contractor support to assist in running conpetitions.
Wil e answering a short-termneed, this contractor support
creates its own probl ens.

A recent Departnent of Defense O fice of the Inspector
General (DoD |G Report highlights two specific concerns. '

DoD uses significant contractor support to supplenent its

own workforce in conducting A-76 conpetitions, and the DoD

secret. But the failure to address the problem
pronpts a race toward chaos. Specifically, the
acute procurenent personnel shortages resulted in
an accelerating proliferation of poorly
structured enpl oyee augnentati on personal
services contracts with i nadequate oversight.

See also General Accounting Ofice, Acquisition Wrkforce:
Departnent of Defense’s Plans to Address Wrkforce Size and
Structure Chall enges, GAO 02-630 (2002) at
http://ww. gao. gov/ new. i t ens/ d02630. pdf; The Acquisition
2005 Task Force, Final Report: Shaping the Gvilian

Acqui sition Wrkforce of the Future (2000) at

http://ww. acq. osd. m | / dpap/ Docs/ r eport 1000. pdf.

17 pepartnent of Defense Office of the Inspector General,
Defense Infrastructure, DoD Workforce Employed to Conduct
Public-Private Competitions Under the DoD Competitive
Sourcing Program (D-2005-028) [hereinafter DoD | G Report],
(February 1, 2005), available at
http://ww. dodi g. osd. mi | /audit/reports. The DoD Ofice of
the I nspector Ceneral perfornmed this audit in response to
the requirenments of Section 328 of Public Law 108- 375,
“Ronal d Reagan National Defense Authorization Act for

Fi scal Year 2005, ” Cctober 28, 2004, which required the DoD
| nspector General to issue a report to Congress addressing
whet her DoD enpl oys a sufficient nunber of adequately
trained civilian enployees to satisfactorily conduct the
public-private conpetitions schedul ed by DoD for the next
fiscal year, and to admi nister any resulting contracts.
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per sonnel working on A-76 conpetitions |lack training and
experience. The Report sought to determ ne whether DoD
enpl oyed a sufficient nunber of adequately trained civilian
enpl oyees to satisfactorily conduct the public-private
conpetitions schedul ed during the next fiscal year,
i ncluding a sufficient nunber of enployees to
satisfactorily formulate the performance work statenents
and MEO pl ans and to administer any resulting contracts.!!®
Al t hough the Report did not address the sufficiency of
ot her agencies, bear in mnd that the DoD is responsible
for the majority of A-76 conpetitions in the government.!'®
The 1 G found that DoD “does not maintain a sufficient
experi enced workforce needed to satisfactorily conduct al
t he schedul ed public-private conpetitions and uses

contractor support to augnent its workforce.”!?°

18 1d at 5. (The military departments, defense agencies and
DoD field activity reviewed had awarded 10 contracts for
conpetitive sourcing support, totaling $5, 306, 500.)

119 Jacques S. Gansler & WIIliam Lucyshyn, Competitive
Sourcing: What Happens to Federal Employees? | BM Center for
t he Busi ness of Governnent (Cctober 2004), available at:
http://ww. busi nessof gover nnent . org.

120 1d at Executive Summary. The Report found that the “DoD
conpetitive sourcing programfluctuated fromyear-to-year
due to various |legislative and policy changes and nost DoD
personnel assigned to work on a public-private conpetition
and only participated in the programafter their positions
were selected for public-private conpetition.

40



Accordi ngly, DoD used or planned to use contractor support
to augnent its workforce conducting public-private

conpetition. 12

Contractor support would be used to perform
prelimnary planning and to devel op perfornmance work

statenents, quality assurance plans, and agency tenders. %2

Consequently, maintaining a sufficient nunber of adequately
trained civilian enployees to satisfactorily conduct
public-private conpetitions w thout contractor support
woul d not be an effective use of DoD resources.”

121 1d. at 5; see also WIIliam Wl sh, Navy to Assess
Feasibility of Outsourcing Some Jobs, Washi ngton Post, (My
23, 2005) (The Navy awarded contracts to seven conpanies to
assist themw th determ ni ng whet her they shoul d out source
sone jobs to the private sector or continue to performthem
internally. Each of the contracts has a ceiling of $60
mllion over a five year period.)

122 1d. at 5; see also Presolicitation Notice, Indefinite
Del ivery Fixed Price Service Contract for A-76 Consultant
Services, (April 4, 2005), U S. Arny Corps of Engineers,
Bal ti nore, available at
http://ww. 2eps. gov/ spg/ USA/ Synopsi sP.html (In this
synopsis for A-76 consultant services, the U S. Arny Corps
of Engi neers indicated that:

[Work will require contractor to provide

consul tant services and personnel with A-76

expertise to assist with conpletion of the

el enents of a standard A-76 conpetition including

Prelimnary Planning, Market Research, Data

Col l ection and Anal ysis, Devel oprment of the

Performance Wrk Statenent (PW5) and Price

Schedul es, Devel opnent of the Quality Assurance

Surveillance Plan (QASP) including netrics and

standards needed for the conpetition.

Additionally, the contractor will be required to

support the Agency Tender O ficial (ATO, who

will be preparing a proposal for the Most

Efficient Organization (MEO. As part of the ATO

proposal, areas will include MEO Training

Wor kshop and assi stance with conpletion of a
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The Report al so found that DoD had not established
m ni mum training standards for conpetition officials or
i nexperienced DoD functional and technical experts assigned
to work on public-private conpetitions.!?® DoD personnel
| acked experience or adequate training for two reasons.
They were only assigned to participate in public-private
conpetitions if they were functional or technical experts
in their fields whose positions were schedul ed to be
conpeted.*** In addition, the DoD competitive sourcing
program fluctuated fromyear-to-year due to various
| egi sl ati ve changes and policy changes.?® The Report
recogni zed that agencies are obligated to obtain contractor
support to supplenent its workforce to conduct public-
private conpetitions but noted that a highly trained core
DoD workforce was essential for overseeing the contractor

support and inexperienced DoD personnel .!%®

Concept Plan, MEO Plan, Quality Concept Pl an,
Devel opnent of the Agency Cost Estinate, and
Preparation of the Agency Tender.

123 DoD |1 G Report, supra note 117.

124 1d. at 10.

125 1d. at 5. (“The nunber of public-private conmpetitions
DoD announced annually from FY 1995 t hrough FY 2004 ranged
from 453 conpetitions (FY 1999) to 19 conpetitions (FY
2004") .

126 1d. at 13.
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The Report noted DoD does not naintain a highly
trained core workforce essential for overseeing the
contractor support and inexperienced DoD personnel.?” n
February 1, 2001, the Deputy Under Secretary of Defense
(I'nstallations) issued a nenorandum regarding A-76 Circul ar
trai ning standards and directed DoD conponents to set
m ni mum training standards for key individuals involved in

8

public-private conpetitions.'®® O the DoD conponents

reviewed; only the Arny Corps of Engineers and DLA had

129 I n

formal |y established m ni mum training standards.
February 2004, DoD reported that the Air Force was

devel opi ng standardi zed trai ning on conpetitive sourcing in
conjunction with the Defense Acquisition University;
however, these courses are not fully funded.®® The Report
recommended DoD establish standardi zed traini ng guidelines

for DoD conpetitive sourcing programoffices to include

functional and technical experts assigned to work on

127 Id

128 1d. at 11.

129 1d. at 12. (The Arny Corps of Engineers established
m nimumtraining standards in its Strategi c Sourcing
Program Managenent Pl an and DLA established m ni num
training standards in its A-76 Competition Guidebook.)

130 Id
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public-private conpetitions and to establish m ni num

trai ning standards for all DoD conpetition officials.®
The I ack of a highly trained core workforce essenti al

for overseeing contractor support and DoD personnel further

conplicates the A-76 process and threatens achi evenent of

the goals of the ClCA amendnents. 132

I f the process used to
i npl enent these anmendnents is flawed, achieving these goals
is obviously less certain. |f the government is serious

about inplenmenting and creating a conpetitive sourcing

process that works, it nust ensure that the agencies have

131 1d. at 14 (In addition, the Report noted that ensuring
that the contractor support staff is experienced and
adequately trained is also significant to the process. The
Report recomended that DoD should include a key personne
clause in its contracts to ensure that the contractor’s key
per sonnel does the work under the contract.).

132 5ee Schooner & Yukins, supra note 115 at 2, (“The

rel entl ess conpetitive sourcing initiative exacerbates the
crisis. ‘[T]he increasing significance of contracting for
services has pronpted ...a renewed enphasis ...to resolve

| ong-standing problens with service contracts. To do so,

t he governnent nust face the twin challenges of inproving
its acquisition of services while sinultaneously addressing
human capital issues. One cannot be done w thout the

ot her.’ (quoting GAO 01- 753T, Contract Management: Trends
and Challenges in Acquiring Services (May 22, 2001),
available at http://ww. gao. gov/ new. i tens/d01753t. pdf.)
Expertise in sealing bidding or supply purchasing is not
enough. Conpetitive sourcing (or, often, replacing
Governnment enpl oyees with contractors) requires skilled
prof essionals to plan, conpete, award, and manage

sophi sticated | ong-term service contracts.”).
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t he necessary personnel. At this tinme, the governnent has

done little to remedy this problem

4. Organizational Conflicts of Interest

Hiring contractors to support A-76 conpetitions also
rai ses the risk of creating organi zational conflicts of
interest (OCls).' Due to the increased consolidation of
t he defense industry and the fact that the governnment is
buyi ng more services fromcontractors®® it is increasingly

difficult for contracting officers to mtigate OCls within

133 paniel 1. Gordon, Organizational Conflicts of Interest:
A Growing Integrity Challenge, The George Washi ngton

Uni versity Law School Public Law and Legal Theory WorKki ng
Paper No. 127, (2005), available at the Social Science
Research Network at: http://ssrn.conifabstract=665274
(“There is one additional and somewhat unusual context in
whi ch protestors have alleged OCls in A-76 conpetitions.
Agenci es, chall enged by the perceived conplexities of the
A-76 process, are hiring consulting firns to help them+to
hel p the federal enployees put together their MEO staffing
proposal, to help the agency put together the performance
wor k statenment defining the scope of the services being
conpeted, and to help the agency eval uate the MEO plan and
the private sector proposals. As with in-house enpl oyees,
there is clearly a risk of an OCI when the sane consultant
hel ps the MEO and perforns the ‘above the fray’ tasks of
witing the performance work statenment and eval uati ng
proposal s.”)

134 1d. at 2.
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the context of an A-76 conpetition. This add further
conpl i cates the management of these conpetitions. 3°

As the defense industry consolidated, it has becone
nore chal l enging for contracting officers to resol ve al
OCls conpletely within the context of an A-76 conpetition.
The problemis further heightened with nmultiple
contractors, in addition to the requirenents of maintaining
firewal | s between the two governnent conponents-the MEQ ATO
team and t he SSA/ SSEB/ CO t eam

FAR subpart 9.5 describes an organi zational conflict
of interest as “because of other activities or
rel ati onships with other persons, a person is unable or
potentially unable to render inpartial assistance or advice
to the Governnment, or the person’s objectivity in
perform ng the contract work is or mght be otherw se
i npai red, or a person has an unfair conpetitive

advant age. "'*® The FAR directs that contracting officers to

135 See Thonmas J. Madden, John J. Pavlick, Jr. and Janes F.
Worral |, Organizational Conflicts of Interest/Edition 111,
94- 08 BRIEFING PAPERS | (July 1994); see also Jonathan Karp and
Andy Pasztor, Can Defense Contractors Police Their Rivals
Without Conflict?, WALL ST. J., Dec. 28, 2004, at Al.

136 Federal Acquisition Regulation § 2.101.
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identify and evaluate potential OCls and resol ve them
t hrough avoi dance, neutralization, or mtigation.®
Casel aw has divided OCls into three groups: biased

ground rul es, unequal access to information, and i npaired

8

objectivity.'® These situations are not novel. The GAO

has previously faced OCls in the context of A-76

9

competitions.®® In an A-76 conpetition, contracting

of ficers must guard agai nst situations involving biased

137 Federal Acquisition Regulation | 9.504.

138 5ee Aetna Governnent Health Plans, Inc.: Foundation

Heal t h Federal Services, Inc., Conp. Gen., B-254397 et al.

July 27, 1995, 95-2  CPD 129; see also Vantage Assocs.,
Inc. v. United States, 59 Fed. d. 1, 10 (2001); see also
Gordon, supra note 231, at 7:
Bi ased ground rules refers to situations where a
conpany sets the ground rules for a future
conpetition by, for exanple, witing the
specifications that conpetitors for a contract
must neet. Unequal access to information arises
where a conpany has access to nonpublic
information (typically through performance of a
contract) that gives it an unfair advantage in
the conpetition for a later contract. Inpaired
objectivity cones into play when a conpany is
asked to performtasks that require objectivity,
but another role the conpany plays casts doubt on
the conpany’s ability to be truly objective (for
exanpl e, where a conpany is to give the
government an assessnent of the performance of
firms, where one of those firns is an affiliate
of the conpany giving the assessnent.

139 See DzS/ Baker; Morrison Knudsen Corp., Conp. Gen., B-
281224 et al., Jan. 12, 1999, 99-1 CPD Y 19; see also
Jones/Hi |l Joint Venture, Conp. Gen., B-286194.4 et al.
Dec. 5, 2001, 2001 CPD { 194.
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ground rul es and inpaired objectivity. Specifically,
hiring contractors to assist the contracting officer with
preparation of the performance work statenment and to assi st
the SSEB in eval uating proposals inplicates potenti al

viol ati ons of both biased ground rules and i npaired
objectivity. Biased ground rules are inplicated because
contractors in witing the performance work statenent are
setting the ground rules for the A-76 conpetition.

| npai red objectivity is inplicated because the contractor

is required to assist the SSEB in eval uating proposals.

V. | MPACT OF Cl CA AMENDVENTS ON THE GAO
The recent Cl CA anendnents al so i npact how GAO
adj udi cates protests, specifically, with regard to

protective orders and intervenors.

A. Protective Orders
Under CICA, after a protest action is filed, agencies
nmust submit an agency report including relevant documents

to GAO and interested parties.

Typically, these
docunents contain a conmpany’s proprietary or confidentia

data or the agency’s source selection sensitive information

140731 U.S.C. § 3553(b)(2); GQuide to GAO Protective Orders,
supra note 80.
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t hat cannot be rel eased publicly. GAO may issue a
protective order to allowlimted access to such protected
information to attorneys, or consultants retai ned by

attorneys, who neet certain requirenents.

The protective
order controls access to protected infornmation and dictates
how that material is |abeled, distributed, stored, and

di sposed of at the conclusion of the protest.

Protected informati on nay be disclosed by the parties
to GAO, the agency, and other individuals admtted under
the protective order. Only attorneys, or consultants
retai ned by them who represent an interested party or
i ntervenor nmay apply for adm ssion to a GAO protective

or der. 143

Applicants nust establish that they are not
i nvolved in conpetitive decision-naking for any conpany
that could gain a conpetitive advantage from access to

protected information, and that there will be no

14131 U.S.C. § 3553(f)(2); GAO 02-520SP Guide to GAO
Protective Orders, supra note 80.

142 GAO 02-520SP Guide to GAO Protective Orders, supra note
80.

143 1d. (Protected material may be disclosed to support
staff who are enployed or supervised by individuals
adm tted under the protective order and who are not

i nvolved in conpetitive deci sion-naking.)
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significant risk of inadvertent disclosure of protected

i nf or mati on. *

1. Protective Orders and Representation of the ATO
Presently, agency attorneys need not apply for

adm ssion to a GAO protective order to gain access to

protected informati on. Agency attorneys are already

required to conply with the disclosure requirenments of the

Federal Trade Secrets Act.'*® ClCA anendnents, however,

rai se the i ssue of whether GAO should continue to extend

this bl anket exenption to agency attorneys who represent

® A number of commentators

ATGs in a protest action.!
petitioned GAO to require that an agency attorney
representing an ATO apply for adm ssion under a protective

or der. %’

Thi s makes sense because federal enpl oyees
involved in preparing the agency tender are effectively

functioning as conpetitors.

144°U.S. Steel Corp. v. United States, 730 F.2d 1465 (Fed.
Cir. 1984); 4 CF.R § 21.4.

14518 U.S.C. § 205.
146 31 U . S.C. 8§ 3551-3556 (2004).
147 Conments to Proposed Anmendnents to Bid Protest

Regul ati ons, available at http://ww.
gao. gov/ deci si ons/ publ i ccoment s. pdf .
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In a protest action involving a standard A-76

conpetition an ATO would be entitled to status as an

n 148

“interested party. Normal |y, counsel to an interested

party nmust apply to be admtted under a protective order.
Theref ore, agency counsel to the ATO should also apply to
be admtted under a protective order. Specifically, the
DOD OGC advi sed that:

[ T]he revisions to the Circular A 76
refl ect OVB's adherence to the rule
governi ng conpetitive procurenent in the
Federal Acquisition Regul ation. Safeguards
agai nst inadvertent disclosure of protected
information, by attorneys for al
conpetitors before GAO, will reinforce the
integrity of the conpetitive process. GAO
shoul d consi der whet her a gover nnent
attorney is involved in conpetitive
deci sion-making, as it does in review ng
applications fromattorneys in the private
bar, and should deny adm ssion in those
cases because of the risk of inadvertent
di scl osure of sensitive information.

148 31 U.S.C. 88 3551-3556.

149 Comments to Proposed Arendments, supra note 147. (In
order to enforce protective orders in a manner that wll
all ow an agency to provide | egal representation both to the
contracting officer and ATO, DoD OGC cautioned GAO to
tailor protective orders to apply to particul ar governnent
attorneys, and not to disqualify entire offices of genera
counsel from further involvenment in conpetitive decision-
maki ng on the agency tender official’s behalf.)
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The Navy OGC al so agreed that agency attorneys advising the
ATO shoul d not receive a bl anket exenption but should apply
to be admitted to the protective order.®

These conmment at ors encouraged GAO to apply the sane
rules as it does in review ng applications fromthe private
bar. ! Specifically, GAO must exami ne whether the agency
attorney is involved in “conpetitive decision-making.” %
“Conpetitive decision-making” is defined as:“[A] counsel’s
activities, associations, and relationship with a client
that are such as to involve counsel’s advice and
participation in any or all of the client’s decisions
(pricing, product design, etc.) made in light of simlar or
correspondi ng information about a conpetitor.”?
The adm ssion of counsel is nade on a case-by-case

4

basis. ™ An attorney’s status as in-house counsel, for

exanple, is not dispositive of whether that attorney is

150 Id

151 GAO 02-520SP Guide to GAO Protective Orders, supra note
80.

152 Id.
153 y_s. Steel Corp., 730 F.2d at 1468.
154 GAO 02-520SP Guide to GAO Protective Orders, supra note

80. (CQutside counsel and in-house counsel are eligible for
adm ssion to a GAO protective order.)
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5

i nvol ved in conpetitive decision-making.® |n exanining

t he application of in-house counsel to protective orders,
GAO consi ders whet her the in-house counsel advise on
pricing and product design decisions, including the review
of bids and proposal s, the degree of physical separation
and security with respect to those who participate in
conpetitive decision-nmaki ng, and the degree and |evel of
supervi sion to which in-house counsel is subject.?!®

GAO considers not only the applicant’s role

with respect to conpetition in federal

gover nnent busi ness, but also the

individual’s role in the comercia

mar ket pl ace and in relation to other

busi ness activities where corporate

decisions are nade in light of infornmation

about conpetitors that m ght be discussed
under a protective order.’

155 Al'li ed-Signal Aerospace Co., Conp. Gen. B-250822.2, Feb.
19, 1993, 93-1 CPD Y 201; Leboeuf, Lanb, G eene & MacRae,
Conmp. Gen. B-283825, B-2283825.3, Feb. 3, 2000, 2000 CPD
35. (The Federal Grcuit rejected the assertion that a

| awyer shoul d be denied access to the information disclosed
under a protective order based solely on his or her
position as in-house counsel. The court determ ned that a
per se ban on access to confidential information was

i nappropriate since denial of access cannot rest on the
general assunption that one group of |awers is nore or
less likely to inadvertently breach its duty under a
protective order.)

156 GAO- 02-520SP Guide to GAO Protective Orders, supra note
80.

157 Id
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Adm ssion of in-house counsel to a protective order
was deni ed i n McDonnell Douglas Corp., where, in bal ancing
the need to protect the confidentiality of sensitive
information with the party’s need to have access to the
information to pursue the protest, GAO found that there was
an unacceptabl e risk of inadvertent disclosure because the
i n-house counsel advised his conpany’s conpetitive
strategists and there was no showi ng that the in-house
counsel needed access to the information to help the party

8 In this case, the in-house counse

pursue its protest.®
advi sed conpetitive strategists for the procurenent at hand
on a nunber of solicitation provisions, including the
provisions in the solicitation that sought the offerors’
creative approaches and strategies for the streamining of
t he acqui sition.

| n Robbins-Goia, Inc., GAO admitted in-house counse
where the record established that the attorney did not
participate in conpetitive decision-making; the fact that

the attorney reported to a conpetitive decision-maker did

not denonstrate alone that there was an unacceptable risk

158 NMcDonnel | Dougl as Corp., Conp. Gen. B-259694.2, B-
259694. 3, June 16, 1995, 95-2 CPD { 51; see also Robbi ns-
Goia, Inc., Conp. Gen. B-274318 et al., Dec. 4, 1996, 96-2
CPD  222; US Sprint Comrunications Co. Ltd. Partnership,
Conmp. Gen. B-243767, Aug. 27, 1991, 91-2 CPD { 201.
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of inadvertent disclosure of protected material.™ In US
Sprint Communications Co. Ltd. Partnership, GAO al so
granted access to an in-house counsel who established that
they worked in the litigation section of the conpany and
the litigation section was a separate and di stinct
operation devoted exclusively to litigation and was “wal | ed

° |In that case, the

of f” from conpetitive decision-making. *®
litigation section was on a separate floor fromthe
corporate counsel and had a secure file roomrequiring key

card access. %!

2. Resolving Protective Order Issues

| f federal agencies utilize agency attorneys to advise
ATGCs during the A-76 conpetition, it may be difficult for
t hese agency attorneys to qualify to be admtted under the
protective order due to their possible involvenent in

n 162

“conpetitive decision-nmaking. In their representation

of the ATO it is highly probable that agency attorneys

159 Robbi ns- Goi a, Inc., Conp. Gen. B-274318 et al., Dec. 4,
1996, 96-2 CPD | 222.

180 Us Sprint Conmunications Co. Ltd. Partnership, Conp.
Gen. B-243767, Aug. 27, 1991, 91-2 CPD Y 201.

161 1d. at 3.

162 Id
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wi |l advise the ATO on strategic decisions with regard to
the preparation of the agency tender--the equival ent of the
private contractor’s proposal or bid. One is hard-pressed
not to define such advice as being involved in “conpetitive
deci si on-nmaking.”!® As the ATO s |egal advisor, this
agency attorney will advise on nyriad subjects, including
contract |aw, source selection, conflicts of interest, and
fiscal law. Al though sone parties have advocated that
agency attorneys may be admtted to a protective order so

| ong as the agency inplements sufficient procedures to
ensure the agency attorney cannot subsequently take part in
advi sing the ATO during a re-conpetition of the function
under study'®--this ignores the reality of the federal
government and its utilization of its workforce. |If an
agency attorney advises an ATO and then proceeds to be
admtted to a protective order during a protest, this
agency attorney will likely also be advising the ATO on a
subsequent re-conpetition, if, for exanple, GAO recomends
a re-conpetition of the activity. The risk of inadvertent
di sclosure is too high in this situation where the ATO s

attorney woul d have had exposure to a conpetitor’s

163 Id

164 Comments to Proposed Amendments, supra note 147.
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protected information, and now i s advising the ATO on the
best strategy for the re-conpetition.

I n McDonnell Douglas Corp., the GAO deni ed adm ssion
to a protective order to an in-house counsel who advi sed
hi s conpany’s conpetitive strategists and who did not
require access to the information to help the party pursue

its protest. 1%

Agency counsel representing an ATOin an A-
76 conpetition may find thenselves in a simlar dilema.
They will advise the ATO as the MEO s “conpetitive
strategist.” ATO counsel will not only have regul ar contact
with those involved in conpetitive decision-nmaking, but

wi |l al so advise technical and contracting personnel (in
addition to the ATO on all aspects of the A-76
conpetition. VLike it did regarding the in-house counsel in
McDonnell Douglas Corp., GAO nmay likely find that if an ATO
counsel is given access to protected information, “he would
need to be continuously aware of, and to nentally
conpartnental i ze, the potentially relevant information that
woul d be non-di sclosable to his col | eagues whenever asked

for advice. " 16°

165 McDonnel | Dougl as Corp., Conp. Gen. B-259694.2, B-
259694. 3, June 16, 1995, 95-2 CPD { 51.

166 1d. at 4.
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The difficulty that agency representation of the ATO
raises with regard to protective orders can be resolved if
agenci es provi de separate attorneys to represent the ATO
one attorney for the preparation of the agency tender and
A-76 conpetition, and a second attorney for any possible
protest that may flow fromthis conpetition. Simlar to
private contractors often forced to retain outside counse
to represent themin protest actions due to the
restrictions of the protective order, agencies may be
forced to provide two different counsel for the ATO-an “in-
house” agency counsel for the conpetition and “outside”
counsel for litigation. The “in-house” counsel may so
firmy entrenched in “conpetitive decision-nmaking” to make
it inmpossible for the same agency counsel to represent the
ATO in possible litigation at GAO

In order for agencies to provide effective |egal
representation of the ATO for both the A-76 conpetition and
any subsequent litigation, they nust also establish
effective firewalls between these attorneys. Effective
firewalls should include not only physical separation of
of fices, but al so separate chains of command/ authority.
Effective firewalls are required to ensure that there is

little risk of inadvertent disclosure of protected

58



" As it did with the in-house counsel in US

i nformation. '
Sprint Communications Co. Ltd. Partnerships, GAO wi ||

i kely approve the adm ssion of agency counsel to a
protective order when they can establish that they work in
a separate and distinct office devoted exclusively to
litigation and that is “walled off” from conpetitive

deci si on- maki ng. 1°®

In addition, it would further agency
counsel s’ application if they certify that they give | ega
advice only on litigation matters, and do not give advice
on decisions relating to conpetitive structuring or review
of proposals and bids. °°

It may beneficial for agencies to centralize their
l[itigation departnments (if this has not already occurred)
and allow field attorneys to represent the ATO at a
particular location if the activity subject to the A-76
conpetition and the field attorney are co-located. There
will be at |east a physical separation of the functions of
| egal representation. Agencies nmust al so take precautions

to provide separate reporting chains for the field attorney

representing the ATO and the agency litigation unit. |If an

167 Id

168 Us Sprint Comuni cations Co. Ltd. Partnership, Conp.
Gen. B-243767, Aug. 27, 1991, 91-2 CPD Y 201.

169 Id
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A-76 conpetition involves an activity |located at severa
different locations, it is likely that the agency wll
utilize attorneys |located at a central headquarters/office
to both represent the ATO during the conpetition itself and
any subsequent litigation. |If this occurs, an agency nmnust
t ake precautions to “wall-off” one group of attorneys from
the others in order to prevent inadvertent disclosure of
protected information. Such neasures should involve sone
type of physical separation of personnel and separate
reporting/ command chains. While this repositioning of
personnel is easier to inplenment for |arger agencies such
as those within the Departnment of Defense, other smaller
agencies may find it challenging to establish such
firewalls. Such agencies may choose to use other agency’s
counsel for the limted purpose of representing the ATO or
al so retain outside counsel to represent the ATO during
protest actions. The Federal Aviation Adm nistration, for
exanple, hired a private attorney to represent the ATO in
its nost recent A-76 conpetition, the Public-Private
Standard Conpetition for the FAA' s Automated Flight Service

0

Station service.'® The decision to hire private counsel

0 Anelia Gruber, Legal Battle over FAA Outsourcing
Decision Begins, CGov't Exec.Com, (March 15, 2005) at
http://gov. exec. coni dai | yf ed/
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raises its own set of issues of accountability and the
intrusion of private interests into public governance which
will not be addressed in this paper but deserve further
research. '’

The decision to have agency counsel apply to be
admtted under a protective order will also force agencies,
and nore specifically, senior governnent officials, to face
some of the issues that private sector |eaders have faced
for sonme time with regard to the lack of information they
will receive regarding the conduct of litigation at GAQ
due to the confidentiality restrictions of the protective
order. Protective orders inpair the anount of information
t hat counsel are allowed to share with their clients.

While this situation is sonmewhat awkward in the context of

private bar attorneys representing government contractors,

it is accepted by all involved as an inportant part of the
process in that it safeguards proprietary information. It
will be interesting to exam ne future situations involving
seni or government officials who serve as ATGs who will soon

find thensel ves in the sanme unenvi abl e position as

171 steven K. Berenson, The Duty Defined: Specific
Obligations that Follow from Civil Government Lawyers’
General Duty to Serve the Public Interest, 42 BRANDEIS L.J. 13
(2003); Jody Freeman, The Contracting State, 28 FLA. ST. U. L.
REV. 155, 172 (2000); WIliam V. Luneburg, Contracting by
the Federal Government for Legal Services: A Legal and
Empirical Analysis, 63 NOTRE DAME L. REV. 399 (1998).
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government contractors. Unlike governnent contractors,
however, a governnment official’s frustration at not being
fully informed is not tenpered by the know edge that the
requi renent of confidentiality protects their proprietary
information as well. Senior government officials serving
as ATOs nust resist the inpulse to demand full disclosure,
and agency counsel will have to steel thensel ves agai nst
satisfying any such requests. This nmay prove to be nore
difficult.

Agency counsel are not as well practiced in the
restrictions of confidentiality as are private bar
attorneys and typically have a nore fanmiliar and invol ved
relationship with their “clients” by virtue of the fact
that they often work side-by-side with these officials for
years at a tinme. Unlike private bar attorneys but like in-
house counsel, agency counsel nay be co-|ocated and work
with these officials often on a day-to day basis in close
guarters. The concept of “risk of inadvertent disclosure”
is especially revealing in this context. Wile agency
counsel representing an ATO for the purpose of a protest
may be physically separate fromthe ATO, it is also
extrenely possible that these attorneys will be co-Ilocated
with that official. The risk of inadvertent disclosure is

hi gher in these circunstances. Agencies nust be careful to
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provi de strict guidance to agency counsel who represent an
ATO during protest litigation as regards the restrictions
of the protective order to guard against the risk of

i nadvertent disclosure of protected information.

B. Intervenors-Enpl oyee Representative |ssues
Anot her key issue raised by the CI CA anmendnents
regards the qualification of “a person representing a
majority of the enployees of the Federal agency who are
engaged in the performance of the activity or function
subject to the public-private conpetition” to intervene in
certain protests.' GAO s final rules adopted the Cl CA
| anguage, but GAO set forth no criteria by which to
identify that person.!” Stakeholders differed on GAO s
silence.™ The DOD OGC approved of the lack of criteria:
[T]o the extent that the agency concerned has
established such criteria, or has identified the
enpl oyees’ representative in reviewi ng a contest
under Circular A-76, we believe that GAO shoul d
defer to the agency’s determnation. This wll
reduce the risk that a person whomthe agency has

deened to be the enpl oyees’ representative, for
purposes of filing a contest, will be

172 5ee 31 U.S.C. 88 3551- 3556.

173 Notice of Final Rule to Bid Protest Regul ations, 70 Fed.
Reg. 19679 (April 14, 2005).

1% Comments to GAO Notice of Amendnent to Bid Protest

Regul ati ons, available at
http://ww. gao. gov/ deci si ons/ publ i ccomment s. pdf.
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disqualified by GAO fromintervening in a

protest. ™

| ndustry representatives, such as the Professional
Services Council, advocated that GAO should establish
procedural guidance for determ ning who qualifies as an

intervenor.® | n addition, unions asserted that GAO shoul d

175 pepartnment of Defense Office of General Counsel Comments
(February 18, 2005), GAO Notice of Anendnent to Bid Protest
Regul ati ons, available at

http://ww. gao. gov/ deci si ons/ publ i ccomment s. pdf.

176 prof essi onal Services Council Comments (February 18,

2005), GAO Notice of Amendment to Bid Protest Regul ations,

available at

http://ww. gao. gov/ deci si ons/ publ i ccoment s. pdf . :
Since the standing of an intervenor as the person
representing a mapjority of the affected workforce
in a covered A-76 study is jurisdictional to
GAO s authority, GAO nust establish sone
procedural standards for determ ning who
qualifies as an intervenor. The statute provides
no such guidance. 1In a bid protest case
presented to GAO | ast year (Dan Duefrene, et al.
B-293590.2, et. al., April 19, 2004.) this
el enent was not an issue since the protestor
provided to the agency as part of its
adm ni strative challenge and the GAO as part of
its protest contenporaneously signed statenents
from an overwhel m ng nunber of the affected
wor kf orce designating M. Duefrene as their
representative for purposes of the agency
chal l enge and protest. Future cases may not be
so clear-cut as to timng of the designation, the
percentage of the affected workforce meking the
designation, or the certainty of the individual
selected as the representative. All parties to
the protest are entitled to know that only
interested parties will be able to participate in
the proceedings. All parties to the protest are
also entitled to know their respective rights and
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automatically deemthe head of a federal |abor organi zation
representing a mpjority of the enployees of the agency
“engaged in the performance of the activity or function
subj ect to the public-private conpetition” to be the

” Unions also noted that without

enpl oyee representative. !’
gui dance from GAO, agencies will be free to establish their
own rules regarding the determ nation of who qualifies to

8 This could lead to

be an intervenor in a GAO protest.?’
i nconsi stent results-with unions receiving recognition as
an intervenor in some protest actions and not receiving
recognition in other actions.

Speci fically, unions echo that GAO shoul d adopt

gui dance that indicates that unions certified under 5

U S.C. 8 7111 should receive recognition as the exclusive

responsibilities during and after a protest
proceedi ng, including whether coverage under a
protective order is warranted and avail abl e.

177 Nat i onal Treasury Enployees Uni on Comments (February 18,
2005); Anerican Federation of Governnent Enpl oyees Comments
(February 18, 2005); National Federation of Federal

Enpl oyees Comments (February 16, 2005), GAO Notice of
Amendnent to Bid Protest Regul ations, available at
http://ww. gao. gov/ deci si ons/ publ i ccomment s. pdf.

178 National Treasury Enpl oyees Uni on Comments, supra note
178; Anerican Federation of Governnent Enpl oyees Comments,
supra note 178; National Federation of Federal Enployees
Comments, supra note 178, GAO Notice of Amendnent to Bid
Protest Regul ati ons, available at

http://ww. gao. gov/ deci si ons/ publ i ccomment s. pdf.
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representative of the affected federal enployees, if a
| abor organi zation represents a majority of the affected

179 «“\Where there is a certified

federal enpl oyees.
representative in a unit or units inpacted by an agency
deci sion to outsource, any suggestion that the enpl oyee
representative can be a person other than the certified

| abor organi zation’s designee i nappropriately disregards

the statutory selection process already in place.”® Title

179 National Treasury Enpl oyees Uni on Comments, supra note
178; American Federation of Governnent Enpl oyees Comments,
supra note 178; National Federation of Federal Enpl oyees
Comments, supra note 178; GAO Notice of Amendnent to Bid
Protest Regul ations, available at

http://ww. gao. gov/ deci si ons/ publ i ccomment s. pdf.

180 National Treasury Enployees Uni on Comments, supra note
178, GAO Notice of Anendnent to Bid Protest Regul ations,
available at
http://ww. gao. gov/ deci si ons/ publ i ccoment s. pdf . :
Title 5 U S.C. 8 7111 conpel s a Federal agency to
“accord exclusive recognition to a | abor
organi zation if the organi zation has been
selected as the representative, in a secret
ball ot election, by a mgjority of the enpl oyees
in an appropriate unit who cast valid ballots in
the election.” The petition for such
certification and any ensuing election is
overseen by the FLRA, which is charged with the
supervi sion and conduct of “elections to
determ ne whet her a | abor organi zati on has been
sel ected as an exclusive representative by a
maj ority of enployees in an appropriate unit.”
Under this authority, the FLRA certifies a | abor
organi zati on as the exclusive representative upon
determ nation that the el ection conducted under
its jurisdiction is full and fair...Once certified
by the FLRA, each | abor organization is held to
t he sane high standard of representati on and
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5 US C § 7111 requires that an agency “accord excl usive
recognition to a |l abor organization if the organization has
been sel ected as the representative, in a secret ball ot
el ection, by a majority of the enployees in an appropriate
unit who cast valid ballots in the election.”!® Unions
recommend that if no |abor organization represents a
majority of the affected federal enployees, that GAO shoul d
create uniform procedures for identifying the person who
may intervene on their behal f.

G ven the short tinmeline involved in a GAO protest

action'® it is inperative that the determ nation of who

tasked with the | egal responsibility of
“representing all enployees in the unit w thout
discrimnation and without regard to | abor
organi zati on nmenbership. Deviations fromthis
obj ective standard are investigated and

adj udi cated by the FLRA. No ot her process of
determning majority designation by Federal

enpl oyees within the Federal agencies can be
conpared in the thoroughness, detailed procedure,
and checks and bal ances devel oped by the FLRA s
over the last twenty-seven years.

181 5 U S.C. § 7111(a). The Federal Labor Rel ations

Aut hority is charged with nonitoring these el ections and
certifying that |abor organizations have been sel ected as

t he excl usive representative by a mpgjority of the enpl oyees
in an appropriate unit.

182 Nat i onal Treasury Enpl oyees Uni on Comments, supra note
178.

18 4 CF.R § 21.1(a)(2) (Requiring protests to be filed

wi thin 10 days of when the basis for the protest becones
known or shoul d have been known.).
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gualifies for intervenor status be identified before the
filing of any future protest action. Because unions
certified under 5 U S.C. § 7111 are already established
representatives of a mpjority of federal enployees, no tine
will be lost in determ ning who should qualify as their
representative. 18

At the very | east, GAO nust adopt uniform gui dance
with regard to who qualifies for intervenor status in a
protest action rather than defer to the agency’s
determ nation. As correctly noted by unions, allow ng each
agency to adopt its own guidance will likely lead to
inconsistent results. It is GAOs responsibility to
establish such guidance and not to abdicate this

185

responsibility to agencies. I n addition, by establishing

184 5 U s.C § 7111.

185 see generally Menorandum from Davi d Saf avi an,
Adm nistrator, Ofice of Managenent and Budget, to Agency
Competitive Sourcing Oficials (March 23, 2005) avail abl e
at
http://ww. whi t ehouse. gov/ onb/ procurenent/conp_src/directly
_interested party nmeno.pdf. (In response to requests for
clarification from several agencies, the OMB clarified the
term*“directly interested party” as defined in Appendix D
of A-76 Gircular. Requests for clarification focused on
whi ch individuals may be appointed by directly affected
enpl oyees to serve as their agent in the pursuit of an
adm ni strative contest under the Circular. Wth regard to
t hese requests, OMB clarified that “the individual
appointed by a majority of the directly affected enpl oyees
- i.e., the naned agent — is to be one of the directly
affected enpl oyees.” OMB indicated that this person could
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cl ear guidelines GAO will avoid confusion and possible
litigation over the identity of the enpl oyee
representative. In its Notice of Final Rule, GAO noted "it
is not possible to anticipate the variety of factual

ci rcunstances in which requests to intervene by either ATGCs
or enpl oyee representatives, or both will occur and,
therefore, it is not yet appropriate to set forth standards
for how those situations for how those situations will be
resolved.” ' |t may be even nore foolish, however, to
proceed on a case-by-case basis in establishing standards
by which to identify the enpl oyee representative taking

into consideration the tinme constraints of GAO protests. ¥

1. Employee Representative Access to Information

The ClI CA anendnents al so rai se i ssues involving
i ntervenor access to proprietary information. It remains
to be seen how enpl oyee representatives will interact with
ATGCs and their |legal representatives with regard to

proprietary information. There are questions, for exanple,

seek legal or other assistance in representing the directly
af fected enpl oyees who was not part of this group-fromthe
enpl oyees’ union for exanple.)

185 Notice of Final Rule, supra note 174.

187 4 CF.R § 21.1(a)(2).
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regardi ng whet her an ATO counsel is required to share
proprietary information with this representative and their
counsel

The Navy recomended GAO anmend its regulations to
clarify that the ATO counsel need not share proprietary
information with the enpl oyee representative. ! The
uni ons, on the other hand, reconmended the enpl oyee
representative should enjoy equal access to any infornation
recei ved by the ATO and counsel in order to be able to make
an i nformed decision regarding making a request to the ATO
to file a protest.® |n order to make an i nforned
deci sion, the unions advocated that the enpl oyee
representative needs access to information from and the
right to participate in, debriefings given to the ATO MEO

0

team *°° Such access is “the only way that this new

statutory right can be exercised in any neaningful way.” !

188 pepartnent of the Navy Comments (February 18, 2005), GAO
Notice of Anmendnent to Bid Protest Regul ations, available
at http://ww. gao. gov/ deci si ons/ publ i ccomment s. pdf.

189 Nat i onal Treasury Enpl oyees Uni on Comments, supra note
178; Anerican Federation of Governnent Enpl oyees Comments,
supra note 178; National Federation of Federal Enployees
Comments, supra note 178, GAO Notice of Anmendnent to Bid
Protest Regul ations, available at

http://ww. gao. gov/ deci si ons/ publ i ccomment s. pdf.

190 Nat i onal Treasury Enployees Uni on Comments, supra note

178; American Federation of Governnment Enpl oyees Comments,
supra note 178; National Federation of Federal Enpl oyees
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The Prof essional Services Council recommended GAO
shoul d treat the enpl oyee representative in the same manner
as any other interested party seeking access to protected
information and to deny access to anyone with “conpetitive

2

deci si on-maki ng” duties.!® This standard should al so apply

to the counsel for the enpl oyee representative. 19

As an interested party, the enployee representative
shoul d have access to the informati on presented at the
ATO MEO debriefing and therefore, should be present at this
debriefing. The enpl oyee representative has a separate
statutory rol e i ndependent of the ATO s obligations in this
process. |In order to nmake an informed decision regarding

whet her to request that the ATOfile a bid protest on the

federal enployees’ behalf, the enpl oyee representative

Comments, supra note 178, GAO Notice of Amendnent to Bid
Protest Regul ati ons, available at
http://ww. gao. gov/ deci si ons/ publ i ccomment s. pdf.

191 National Treasury Enployees Uni on Comments, supra note
174.

192 prof essi onal Services Council Comments, supra note 177.

19 1d. (The Professional Services Council conments noted
that “[NNothing in the Cl CA anmendnments or any ot her act

| onered the or changed the standards for access to
protected information, and we do not believe GAO shoul d
create any new standard sinply because the additional party
that may qualify as an intervenor is a federal enployee or
an outside designated representative of the federal

wor kf orce. ”)
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requires access to the informati on presented at any
debriefing. Information received at a debriefing should
not contain proprietary information. %

As far as access to information filed after the bid
protest, enployee representatives should be required to
apply to be admtted to a protective order and satisfy the
standards applied to all interested parties with regard to

being involved in “conpetitive decision-naking.” %

V. STANDI NG FOR ATO AT THE COURT OF FEDERAL CLAI M5?

It remains to be seen whether the ATO w || have
standing at the Court of Federal Clainms (COFC) to file an
action challenging an agency’ s conduct under A-76. Wile

the Cl CA anendnents do not confer standing to ATGs to file

194 FAR 15.506(d) (6) (e) (The debriefing shall not include
poi nt - by- poi nt conpari sons of the debriefed offeror’s
proposal with those of other offerors. Mreover, the
debriefing shall not reveal any information prohibited from
di scl osure by 24.202 or exenpt fromrel ease under the
Freedom of Information Act (5 U S.C. 8 552) including — (1)
trade secrets; (2) privileged or confidential manufacturing
processes and techni ques; (3) comercial and financi al
information that is privileged or confidential, including
cost breakdowns, profit, indirect cost rates, and simlar
information; and (4) the names of individuals providing
reference informati on about an offeror’s past performance.)

195 GAO 02-520SP Guide to GAO Protective Orders, supra note
80.
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such actions at COFC, they do not prohibit such actions. %
An ATO may have standing to file a protest at COFC based on
the fact that GAO s and COFC s concept of standing has now

mer ged. 197

A. Standing at the Court of Federal O ains

The COFC is currently the exclusive judicial forumfor

8

protests.!®® | n passing the Adninistrative Dispute

196 31 U.S.C. 8§ 3551-3556 (2004).

197 See Anerican Fed' n of Gov't Enpl oyees, AFL-CIO v. United
States, 258 F.3d 1294, 1302 (Fed.C r. 2001), cert. denied,
534 U. S. 1113 (2002).

198 Admini strative Dispute Resolution Act, Pub. L. No. 104-
320, 8§ 12(a), 110 Stat. 3870, 3874-75 (1996) (codified at
28 U.S.C. 8 1491(b)). The Admi nistrative Di spute Resol ution
Act of 1996 expanded the jurisdiction of the Court of
Federal C ains by granting the court jurisdiction and broad
remedi al powers over both preaward and postaward protests.
28 U.S.C. 8§ 1491(b) states:

(b)(1)Both the Unites [sic] States Court of Federal C ains
and the district courts of the United States shall have
jurisdiction to render judgnent on an action by an
interested party objecting to a solicitation by a Federa
agency for bids or proposals for a proposed contract or to
a proposed award or the award of a contract or any all eged
violation of statute or regulation in connection with a
procurenent or a proposed procurenent. Both the United
States Court of Federal Clainms and the district courts of
the United States shall have jurisdiction to entertain such
an action wthout regard to whether a suit is instituted
before or after the contract is awarded.

(2) To afford relief in such an action, the courts nay
award any relief that the court considers proper, including
declaratory and injunctive relief except that any nonetary
relief shall be limted to bid preparation and proposa
costs.
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Resol ution Act (ADRA), Congress anended the Tucker Act to
grant the district courts and the COFC concurrent
jurisdiction over protests and required each court to
follow the Adm nistrative Procedure Act (APA) standard of
revi ew, 19

Under the ADRA, the COFC has jurisdiction “to render
j udgnment on an action by an interested party objecting to a
solicitation by a Federal agency.”?° The ADRA, however,

»201  The absence

does not define the term®“interested party.
of any controlling |language in the ADRA for the term
“interested party” created a conflict within the COFC and
the Federal Circuit as to whether the ADRA adopted the nore
i beral Adm nistrative Procedure Act (APA) standing

requi renent or the nore restrictive definition of

“interested party” contained in CICA. For sone tinme, the

COFC interpreted the termin both ways. |n sone instances,

(3) I'n exercising jurisdiction under this subsection, the
courts shall give due regard to the interests of nationa
defense and national security and the need for expeditious
resol ution of the action.

(4) I'n any action under this subsection, the courts shal
review t he agency’s deci sion pursuant to the standards set
forth in section 706 of title 5.7

4 2000) (subjecting review to

19928 U.S.C. § 1491(b) (1) ) (
i U.S.C. § 706 (2000)).

(1), (
the standards set forth in 5

200 28 U.S.C. § 1491(b)(1).
201 Id.
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the COFC interpreted the termto include any party that

woul d have standing under the APA. 2%

Any party that
satisfied the APA's requirenent for standing, specifically,
“[a] person suffering a | egal wong because of agency
action, or adversely affected or aggrieved by agency action
within the meaning of a relevant statute” could challenge

an agency decision in federal court.?® |n other ADRA

cases, the COFC interpreted the term“interested party” in

202 Admi ni strative Procedure Act, 5 U.S.C. §§ 551 et seq.,
(2003); See e.g., Anerican Fed' n of Gov't Enpl oyees, AFL-
ClOv. United States, 46 Fed. O . 586, 595 (2000), aff’d on
alternate grounds, 258 F.3d 1294 (Fed.Cir.2001); ATA
Def ense Indus. v. United States, 38 Fed. O . 489, 494
(1997):
The definition of ‘interested party in Section
3551(2) [applicable to the GAQ arguably is nore
narrow t han the definition that would flow from
t he application of the plain neaning of Section
1491(b)[applicable to the COFC/district courts].
A party reasonably could be deened to be
interested in the award of a contract even if the
party is not an actual or prospective bidder.
For exanple, a subcontractor of a bidder on a
contract would have an econom c interest in the
contract award and therefore would be an
‘“interested party’ even though the subcontractor
is neither an actual nor prospective bidder. It
is not necessary, however, for this court to
resol ve whet her Congress intended the term
‘interested party’ to be defined as set forth in
ot her statutes because, although certainly not an
“actual’ bidder, plaintiff was a ‘ prospective
bi dder of the contract.’” Hence, plaintiff would
qualify as an ‘interested party’ even under the
definition set forth in Section 3551(2).

203 5 U S.C. § 702 (1994).
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relationship to the standing requirenents of Cl CA and

adopted the CICA definition of “interested party.”?2%

204 See e.g. Redland Genstar. Inc. v. United States, 39 Fed.
. 220, 240 n.5 (1997)(l ooking to the definition of
“interested party” as provided in 31 U S.C. 8§ 3551 for
gui dance on interpreting 28 U . S.C. § 1491.) (Cl CA defined
“interested party” to nean “actual or prospective bidder or
offeror whose direct econom c interest would be affected by
the award of the contract or by failure to award the
contract.”); see also CC Distributors, Inc. v. United
States, 38 Fed. . 771, 778-779 (1997):
The decision by the Congress when it drafted 28
US CA 8§ 1491(b)(1) to reference 5 U.S.C. § 706
of the APA, but not the APA standing requirenents
in5USC 8§ 702 while at the same tine to
explicitly include the term‘interested party’
(the standing requirenment used in the GAO protest
| egi sl ation), appears to the court to be
significant on the question of how to determ ne
the definition of ‘interested party’ for post-
award bid protest cases filed in this court. In
GAO parlance, the term*“interested party’ can be
considered a termof art. Plaintiff, however,
proposes that the term‘interested party’ have
one meani ng when a contractor protests to the
GAO, and anot her when it protests before this
court. Such a definitional schene is not per se
i npossi ble. 1f Congress had expressed an
intention to have the same words defi ned
differently in different fora, that woul d be
within the prerogative of the Congress, and the
courts would carry out that Congressional intent.
However, in the absence of evidence of a
Congressional intent to deviate fromthe settl ed
use and interpretation of a termof art, the
ef fect of which would be to potentially expand
significantly the popul ation of protestors, this
court is reluctant to enbrace the proposed regine
of dual definitions. |In the absence of a
contrary indication, the court finds it
appropriate to conclude that Congress intended
t he anendnents in 28 U . S.C. A § 1491(b)(1) to
foll ow the established, or termof art, meaning
of ‘“interested party’ as defined by the Congress
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The Court of Appeals for the Federal Grcuit finally
establ i shed the federal courts’ definition of the term
“interested party” in American Fed’n of Gov’t Employees,
AFL-CIO v. United States by adopting the ClI CA definition of
“interested party.”?%® The Federal Circuit noted that
because Congress used the sane term“interested party” in
the ADRA as it did in CICA Congress intended the standing
requirenents of CICA to apply to the standing requirenents

for actions brought in federal court under the ADRA. 2°°

in the GAO statute, and as reaffirmed by the
Congress just six nonths prior to the enactnent
of the anmendnents to 28 U.S.C. A 8 1491(b)(1).

205 Amrerican Fed’' n of Gov’'t Enployees, AFL-CIOv. United
States, 258 F.3d 1294, 1302 (Fed. Cr. 2001), cert. denied,
534 U. S. 1113 (2002).

206 258 F.3d at 1302. (The Court noted that the plain

| anguage of the ADRA did not resolve the issue as to

whet her the CICA definition or the APA definition of
standi ng should apply; it therefore noved to exam ne the

| egislative history of the ADRA. In the legislative

hi story of the ADRA, one of the proponents of the

| egi sl ati on described the provision as “expandi ng the bid
protest jurisdiction of the Court of Federal Cains” and

t hat Congress intended by the ADRA that “each court system
[the district courts and the COFC] woul d exerci se
jurisdiction over the full range of bid protest cases
previously subject to reviewin either system” Wile the
| egi slative history of the ADRA woul d appear to point to

t he conclusion that the COFC woul d adopt the broader APA
standing requirenents, the Federal Circuit noted that the
“vast majority” of cases brought in the district courts
“were brought by disappoi nted bidders” and that “Congress
may have intended the court to exercise jurisdiction over
di sput es brought by di sappoi nted bidders.” The Court also
noted that while Congress intended to confer on the COFC
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B. The ATO at Court of Federal O ains?

Wth the Federal Circuit’s adoption of CICA s
definition of “interested party”, it appears that the
COFC s and GAO s standi ng requirenents have now nerged.
Taking into consideration the ATOis now an “interested
party” under CICA, an issue arises as to whether the COFC
will follow GAO s |lead and grant standing to the ATO to
file an action chall enging the conduct of conpetitions
under A-76.

Rai sing the issue of allow ng the ATO to chall enge an

agency’s action in federal court inplicates the unitary

jurisdiction previously exercised only by district courts
under Scanwell, the Court questioned what Congress neant
when it referred to “Scanwell jurisdiction.” The central
focus of the Court’s analysis was if “Scanwell
jurisdiction” was to include only conplaints brought by

di sappoi nted bi dders or intended for the COFC to have
jurisdiction over any contract dispute that could be
brought under the APA. The Court interpreted the
references in the |legislative history to “Scanwell
jurisdiction” of the district courts as referencing the
district courts’ jurisdiction over bid protests brought
under the APA by di sappoi nted bidders. The Court indicated
the ADRA | egislative history suggested that standi ng under
the ADRA was limted to disappointed bidders. Finally, the
Court noted that the |anguage Congress used in the statute
-- “interested party”--is the sane termused in Cl CA
Based on their analysis, the Federal Crcuit held that the
term®“interested party” under 8 1491(b)(1) is limted to
the CICA definition of actual or constructive bidders or
of ferors whose direct economc interest would be affected
by the award of the contract or by failure to award the
contract.)
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executive theory and “case or controversy” justiciability

7

requi rements.?®” The unitary executive theory hol ds that

Article Il of the Constitution creates a unitary executive
branch headed by the President, alone responsible for its

activities.?0®

The theory also holds that the Executive
branch shoul d resolve all disputes anong or within federa
agencies. Based on the unitary executive theory, the
Departnment of Justice (DoJ) limts litigation between

9

federal agencies.?”® Under federal law, DoJ litigates the

cases in which the United States is a party and generally

controls what cases will be filed on behalf of the United
St at es. 210
Article I'l'l of the Constitution [imts the judicial

1

power to cases and controversies.?! The Supreme Court has

207 See generally M chael Herz, United States v. United
States, When Can the Federal Government Sue Itself, 32 w &
MARY L. REV. 893 (Summer 1991); Lisa M Schenck, Let’s Clear
the Air: Enforcing Civil Penalties Against Federal
Violators of the Clean Air Act, 6 ENvIL. LAW 839 (June 2000).

208 U S. CONST. art Il, 8 1, cl. 1.

209 see Constitutionality of Nuclear Regulatory Commission’s
Imposition of Civil Penalties on the Air Force, 13 Op. Of.
Legal Counsel 131, 138 (1989); Proposed Tax Assessment
Against the United States Postal Service, 1 Op. Of. Legal
Counsel 79 (1977).

210 See 28 U.S.C. 8§ 516-519 (2004).

211 U.S. CONST. art |11, § 2 (“The judicial power shal
extend to..Cases .[and] Controversies..”)
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interpreted Article Ill to require an adversari al
rel ati onship between the parties involved in litigation to
ensure that the judicial branch will address actual

2 To have

controversies and not render advisory opinions. 2
an actual case or controversy requires adversity.
General ly, a person cannot sue hinself due to the absence
of adversity.?® A lawsuit involving the same person as
plaintiff and defendant does not constitute an actual

cont rover sy. 2

This principle applies to | awsuits between
menbers of the executive branch. 2*®
DoJ’'s Ofice of Legal Counsel generally holds that

| awsui ts between agencies are not justiciable because there

is no “case or controversy” if the action is between two

212 5ee Muskrat v. United States, 219 U.S. 346, 357 (1911).

213 United States v. I1CC, 337 U S. 426, 431 (1949)
(referring to the established principle that a person
cannot create a justiciable controversy against hinself.)

214 1 ord v. Veazie, 49 U S. (8 How. ) 251 (1850); d evel and
v. Chanberlain, 66 U S. (1 Black) 419 (1862); see also 13
Op. Of. Legal Counsel, supra note 249 at 138.

215 United States v. Shell G| Co., 605 F. Supp. 1064, 1082
(D. Colo. 1985); United States v. Easenent and Ri ght of Way
over Certain Land in Bedford County, Tenn., 204 F. Supp.
837, 839 (E.D. Tenn 1962); Defense Supplies Corp. v. United
States Lines Co., 148 F.2d 311, 312-13 (2" Gir.), cert.
denied, 326 U.S. 746 (1945); see also 13 Op. Of. Legal
Counsel at 138-139.
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menbers of the executive branch.?® The Suprene Court has
deci ded cases that appeared to be between two nenbers of

t he executive branch. However, these suits were only

nom nal |l y between two agenci es; one of the executive
agencies was not the “real party in interest” but a stand-

in for private interests.?

The Suprenme Court made the
“real party in interest” distinction in United States v.
ICC, where the United States, in its role as a shi pper,
contended that charges inposed on it by railroads viol ated

a statute.?'®

The United States unsuccessfully filed a
cl ai magai nst the railroads before the Interstate Comrerce
Comm ssion, and then brought an action in court to set
aside the Comm ssion’s order. Pursuant to statute, the
United States was nmade a defendant in this action. Wile
recogni zing the argunent that the suit was nonjusticiabl e,
t he Suprene Court held:

[While this case is United States v. United

States, et al., it involves controversies of a

type which are traditionally justiciable. The
basi ¢ question is whether railroads have

216 1 Op. OFf. Legal Counsel 79, supra note 210 at 83-84; 13
. Of. Legal Counsel, supra note 210 at 138-139. (The
DoJ's Ofice of Legal Counsel is responsible for providing
| egal advice to the executive branch on all constitutiona
questions and review ng pending | egislation for
constitutionality.)

2171 Op. OFf. Legal Counsel, supra note 210 at 81.

218 United States v. ICC, 337 U.S. 426.
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illegally exacted suns of noney fromthe United
States. . This suit therefore is a step in
proceedings to settle who is legally entitled to
sunms of noney, the Governnent or the

rail roads... Consequently, the established
principle that a person cannot create a
justiciable controversy has no application

here. 2'°

The Court decided that the lawsuit was justiciable
because the real party in interest as defendant was the

railroads, and not the United States.??® The Court has

applied the sane reasoning to other cases in which at |east

nomnally the United States appeared as both plaintiff and
def endant.??! For justiciability purposes, however, one of
t he nenbers of the executive branch was not the real party
ininterest, and the suit was really between a private

party and the governnent.

219 1d. at 430-31.
220 1d. at 432.

221 See Bureau of Al cohol, Tobacco and Firearns v. Feder al
Labor Relations Auth., 464 U S. 89 (1983) (dispute between
Nat i onal Treasury Enpl oyees Uni on and the Bureau over

rei nbursenent of a union representative for trave
expenses); Udall v. Federal Power Conmin, 387 U S. 428
(1967) (dispute between non-federal power conpanies and
Secretary of Interior); Secretary of Agriculture v. United
States, 347 U. S. 645, 647 (1954) (Secretary of Agriculture
appeared on behalf of affected agricultural interests);
United States ex. rel Chapman v. Federal Power Commin, 345
U.S. 153 (1953) (dispute between Secretary of Interior and
a private power conpany).
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Appl ying the concept of the “real party in interest”
to a hypothetical |awsuit between the ATO and an executive
branch agency, DQJ could view this lawsuit as being
“nom nally” between two units of the executive branch in
the sense that the dispute is actually between the federa
enpl oyees and/or their union and the agency. The ATO s
nmerely the “stand-in” for the federal enployees and their

uni on. 2?2

One cannot ignore, however, the fact that the ATO
only has statutory authorization to file a bid protest at
GAO, and not in federal courts. |In the other cases
cited, ?*® the agency was acting pursuant to statutory
authority to represent the interests of a private party.
The ATOw || have to assert that their statutory authority

flows fromthe ADRA based on their “interested party”

st at us.

222 gee United States v. ICC, 337 U.S. at 431.

223 See Bureau of Al cohol, Tobacco and Firearns v. Feder al
Labor Rel ations Auth., 464 U S. 89 (1983) (dispute between
National Treasury Enpl oyees Union and the Bureau over

rei nbursenent of a union representative for trave
expenses); Udall v. Federal Power Conmin, 387 U S. 428
(1967) (dispute between non-federal power conpanies and
Secretary of Interior); Secretary of Agriculture v. United
States, 347 U. S. 645, 647 (1954) (Secretary of Agriculture
appeared on behalf of affected agricultural interests);
United States ex. rel Chapman v. Federal Power Conmin, 345
U S. 153 (1953) (dispute between Secretary of Interior and
a private power conpany).
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Al t hough the CAFC appeared to adopt CICA s definition
of “interested party” so as to nerge its standing
requirenents with GAO s standing requirenents, it is not
likely that COFC will accept the ATO as an “interested
party.” The CAFC s adoption of GAO s definition of
“interested party” for standing purposes was based on the
concept that Congress intended for the federal courts to
share jurisdiction over actions brought by di sappointed
bi dders. ?** Despite the fact that GAO s definition of
“interested party” has expanded, the COFC nost |ikely wl]l
not followthis | ead and expand their own standing
requi renents to include an ATO because they do not fall
squarely into the traditional role of disappointed bidders.

In addition, one cannot avoid the political reality of
conpetitive sourcing--that the present adm nistration only
tol erated federal enployees to have this nuch appellate
relief? at GAO and will likely seek to limt any

6

expansi on of these rights into the federal courts.??® Even

224 Ameri can Federation of Government Enpl oyees v. United
States, 258 F.3d at 1299-1301.

225 ot ephen Barr, Accord Reached on Appealing “Competitive
Sourcing” of Jobs, Washi ngton Post (Cct. 11, 2004).

226 See Statement by the President, Ofice of the Press
Secretary, (Cct. 28, 2004) available at

http://ww. whi t ehouse. gov/ news/ r el eases/ 2004/ 10/ pri nt/ 20041
029-6. htm (President Bush indicated in his signing

st atenent acconpanying H R 4200, the Ronald W Reagan
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i f the unions happen to encounter an ATOw lling to think
outside the box, DoJ will likely foreclose any attenpt at
l[itigation. As the gatekeeper of federal litigation, DoJ
controls access to federal courts and it will likely bar

the gate to ATGs and the interests they represent.

VI . CONCLUSI ON
A. I ncreased Accountability Achieved?

The ClI CA anendnents sought to introduce increased
accountability into the A-76 process. As the Conptroller
Ceneral noted, “[Having a way for the MEO s to protest
woul d engender a perception of fairness, which is inportant
to creating trust in the A-76 process, as well as to
hel pi ng i ncrease transparency and inprove accountability in
this inportant area.”?*

The CI CA anendnents nmay fail to provide any
substantial gains for federal enployees and, therefore, nay

fail to achieve greater accountability in the A-76 process.

There are several inpedinments to the prom se of greater

Nat i onal Defense Authorization Act for Fiscal Year 2005
that “[T] he executive branch shall construe section 326
(Cl CA anendnents) in a manner consistent with the
President’s constitutional authority to supervise the
unitary executive branch, including the nmaking of
determ nati ons under section 326.7).

227 \\al ker, supra note 13.
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accountability. First, the ATO has power over the federa
enpl oyees’ right to protest. Second, there is an inherent
conflict of interest between the ATO and the agency they
serve and the difficulties associated with providing | ega
support for the ATO Finally, the federal acquisition
workforce is ill-prepared to properly execute A-76
conpetitions.

Two issues require consideration. First, what
interests are served by allowi ng federal enployees to
protest in A-76 conpetitions to GAO? Second, are these
rights secured by allowing only the ATOto bring protests
to GAO at the request of a mpjority of the directly

affected federal enployees?

1. Interests Served by Allowing Federal Employees the Right
to Protest

Qoviously, the federal enployees’ primary interest in
securing the right to protest is to save their jobs. Wile
this may be dism ssed as selfish, such “selfish” interests
underpin the interests of private contractors in securing a

8

simlar right to protest.??® |t can be plainly asked why a

228 Then and Now: An Update on the Administration’s
Competitive Sourcing Initiative, Hearing Before the
Subcomm. on Oversight of Government Management, and the
Federal Workforce, and the District of Columbia of the
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contractor’s rights to protest should be the only ones to

be vindicated in the context of an A-76 conpetition and why

only errors commtted to the detrinent of contractors
shoul d be subject to correction, and not errors comitted
to the detriment of federal enpl oyees???®

One powerful argunment for federal enployees and/ or
their unions to have equal rights to protest at GAO and
COFCis that this right will arguably ensure greater
accountability of and integrity in, the governnent

procurenment system 230

Simlar to the argunent that
underpins private contractors’ rights to standing to
protest the award of federal contracts, granting federa
enpl oyees and their unions the right to protest A-76
conpetitions will allow federal enployees and their unions
to act as a private attorney general.?®! As the Court of

Appeal s for the District of Colunbia noted in Scanwell

Laboratories, Inc. v. Shaffer, in granting private

Senate Governmental Affairs Comm., 108'" Cong., 1%' Sess
(2003) (Statement of Professor Charles Tiefer, University
of Baltinmore Law School), available at

http://ww. bna. com webwat ch/ conpsour ce. ht m

229 Id

230 gcanwel | Laboratories, Inc. v. Shaffer, 424 F.2d 859,
864 (D.C. Gir. 1970).

231 1d. at 864.
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contractors the right to protest the award of federal
contracts in district courts.

[ T] he essential thrust of appellant’s claimon
the nerits is to satisfy the public interest in
havi ng agencies foll ow the regul ati ons whi ch
control government contracting. The public
interest in preventing the granting of contracts
through arbitrary or capricious action can
properly be vindicated through a suit brought by
one who suffers injury as a result of the illegal
activity, but the suit itself is brought in the
public interest by one acting essentially as a
private attorney general .?*?

Al t hough sone reject the value of a private attorney
general to a public procurenent system 2** the concept

generally is acknow edged as providing a nmuch needed third-

232 1d. at 864.

233 steven L. Schooner, Fear of Oversight: The Fundamental
Failure of Businesslike Government, 50 AM U. L. REV.. 627,
679 (2001):
Prof essor Kel man, and ot her opponents of
litigation, offer a visceral, and at tines,
conpel I'i ng parade of horribles associated with
litigation in Federal procurenent. ..Professor
Kel man’s primary conplaints are that (1) protests
and di sputes are expensive and tinme-consum ng;
(2) in contractual litigation, individual civil
servants may twist in the wind, subjected to
zeal ous advocates, soiling the well of
government -i ndustry partnership; and (3) protests
and di sputes, undoubtedly pronpt risk-averse, and
potentially tinme consum ng, behavior anongst
procurenent personnel, such as increased (and at
ti mes, excessive) docunentation of source
sel ection or contract adm nistration decisions.
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party check on the public procurenent system 23

Litigation, in the formof protests and disputes, serves

not only to protest the litigator’s own interests, but also

to advance the public interest in securing a public
procurenent systemthat is inpartial, transparent,
efficient, and conpetitive.?®

In a robust protest regine, the threat of
protests spurs risk-averse behavi or, causing many
wi thin the procurement community to conply nore
faithfully with the rel evant statutes,
regul ations, and policies. A broad range of
protests produce precedent that interprets
evol ving standard solicitation provisions and
contract clauses, and clarifies proper agency
procurenent practices. In turn, this precedent
i ncreases certainty, which reduces the
government’s and the private sector’s transaction
costs (or, in other words, increases systemc
efficiency). By enhancing conpliance and
generating precedent, protest activity increases
the systemis transparency. Protests also enhance
conpetition by giving potential offerors
confidence in the I evel nature of the playing
field. 2%

Provi ding federal enployees with A-76 protest rights

will only not advance the personal interests of the federa

234 1d. at 679. (“A robust litigation regine offers potent
deterrence. It is easy to forget that protests and
di sput es—hal | enges to the contract award process and

agency deci si on-maki ng—hel p reinforce the inpartiality that

defi nes our procurenent system?’”)
235 1d. at 692.

236 1d. at 693.

89



enpl oyees affected, but also the public interest in

mai ntai ni ng a procurenment systemthat is responsive to the
needs of all stakeholders. It is difficult to see,
however, how those rights are vindicated by the current

anendnent s.

2. Federal Employees Interests Secured by ATO
Representation?

Al though an ATO is charged with filing a protest at
the request of a majority of federal enployees affected by
an A-76 conpetition (unless he or she determ nes that there
is no reasonabl e basis to do so), the ATO s determ nation
is not subject to adnministrative or judicial review ?*
Sonme have indicated that an ATO has an ethical and legal
responsibility to file protests when they believe that
federal enployees have a valid conplaint.?® This
reasoni ng, however, is subject to the reality that ATGCs
will likely be senior managers within their agencies, have
little incentive to file protests against their own
agenci es, and powerful incentives to not file such

pr ot ests. | f you couple this lack of incentive with the

237 31 U.S.C. 8§88 3551, 3553(a) (2004).

238 ruber, supra note 67.
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fact that |egal representation issues for ATOs have not
been clearly resolved by federal agencies, it becones
apparent that the ATO may be an ineffective tool through
whi ch to guarantee the protest rights of federal enployees
and to achieve the ultimte goal of greater accountability
in the A-76 process. Proponents of the new |l egislation are
qui ck to point out that the new anmendnents al so require
that an ATO “shall provide witten notification to Congress
whenever the official determnes that there is no
reasonabl e basis for the protest.”?° Al though
Congr essi onal oversight of the ATO function nay have sone
deterrent effect, others are |ess sangui ne. 24

Federal enployees’ rights are not conpletely undercut.
The ClI CA anendnents allow unions to file for intervenor
status at GAOin the event that an ATOfiles a protest in

an A-76 conpetition that affects the enpl oyees the union

239 31 U.S.C. § 3552(h)(2).

240 Amel ia Gruber, supra note 67. (“John Threlkeld, a

| obbyi st for AFGE, said the union has ‘brought nunerous

i nstances of contracting injustices’ to the attention of

t he House Governnment Reform and Arnmed Services comm ttees,
to no avail ...’ Based on their own records, asking the chairs
of those two commttees to act as inpartial checks on
agency tender officials is futile. .\W’d have nore | uck
petitioning the contractors.”).
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represents. 24

The right to intervenor status, however,
does not mtigate the harm done to federal enployees’
rights to protest A-76 conpetitions and the conconitant
harm done to the ultimte goal of achieving greater

2 Union rights

accountability in all sourcing decisions.?
to intervene in a protest remains subject to the deci sion-
maki ng power of the ATO  The rights of federal enployees,

therefore, are granted but second-cl ass status under the

present protest schene.

3. Final Call: Failure to Achieve Greater Accountability
Federal enpl oyees deserve an equal voice in the A-76

conpetition. To provide equal protest rights will not only

serve the interests of the federal enployees but will also

achi eve greater accountability in the A-76 process. 2 |f

241 31 U.S.C. § 3553(g). (“If an interested party files a
protest in connection wth a public-private conpetition
described in section 3551(2)(B) of this title, a person
representing a majority of the enployees of the Federal
agency who are engaged in the performance of the activity
or function subject to the public-private conpetition my
intervene in protest.”)

242 Id

243 Ral ph C. Nash & John G binic, A-76 Competitions: Right
of Employees to Protest, 18 Nash & G binic Rep. 36 | 8
(August 2004):

G vi ng agency enpl oyee protest rights equal to

t hose of conpeting contractors seens fair to us.

There is just as nmuch chance that the agency
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one takes into consideration the overall good that federa
enpl oyee protest rights serve in the federal procurenent
system and couple this overall good with the fact that the
current appellate nechanismw ||l not secure these rights,

it becones clear that the current anmendnents shoul d be
altered. At the very least, Congress should amend CICA to
all ow adm ni strative and judicial review of the ATO s
decision to not file a protest.?* This woul d secure sone
inpartiality in the process and deter against arbitrary and
ATO capricious actions.?® Al though hailed as a huge step
forward for federal enployees and for the overall A-76
reformefforts to achieve greater accountability, this
advance likely will fall short of its objectives, and
further conplicate a conpetition nmechani sm already beset by

probl ems. 24°

source selection official will violate the rules
of the gane to the detrinment of the MEO as there
is that violations will harm a conpeting conpany.
Thus, sinple fairness dictates that either party
be given the means of correcting such a
violation. |If there is a side benefit that
agency enployees will gain greater trust that
they are being fairly treated in these A-76
conpetitions, so nmuch the better.

244 31 U.S.C. 8§ 3551, 3553(a) (2004).
245 Id

246 schooner, Competitive Sourcing Policy, supra note 19, at
264.
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B. Inproving the Conpetitive Sourcing Process?

The ClI CA anendnents’ potential failure to achieve
greater accountability in the A-76 process is another
set back for conpetitive sourcing. These anendnents nay
cause nore problenms than they solve. One, there are
difficulties inherent in pitting one part of a federal
agency agai nst anot her part of that sane agency. Second,
there are weaknesses inherent in the federal acquisition
wor kf orce charged with carrying out the A-76 process.
Finally, there are unanswered questions regarding
protective orders and intervenor status at the GAO

Wth all of the difficulties that flow fromthe Cl CA
anendnents and the conpetitive sourcing process itself, one
nmust question why the federal governnent places so nuch
enphasis on this system The federal government should not
be competing with the private sector. This is not a novel
concept . ?*” A better process (and one that will save noney
for the federal government in the long run) is for agencies
to make a managenment decision with regard to which
activities are inherently governnental or commercial and

conpete those activities that are conmercial. |If an

247 1d. at 274.
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activity does not fall squarely into one are or the other,
then the federal governnment can nmake a managenent deci sion
to either retain that function or conpete it, dependi ng on
the particular circunstances involved. The federal
governnment should elimnate the step where it now conpetes
with the private sector for these activities. This

addi tional |ayer of process does not add any neasured
benefit and may cause nore problens and cost nore noney in
the long run. The A-76 process is being held hostage by
various political interests, and those A-76 public-private
conpetitions are a by-product of political pressure. Key
deci si on- makers, however, should rise above the politica
fray and i nplement changes that, while chall enging and
hard-to-swallowwi |l in the end provide a better result for

the federal government, its enpl oyees, and taxpayers.
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Appendi x

Ronal d W Reagan National Defense Authorization Act for

Fi scal Year 2005. SEC. 326. BI D PROTESTS BY FEDERAL
EMPLOYEES | N ACTI ONS UNDER OFFI CE OF MANAGEMENT AND BUDGET
Cl RCULAR A-76.

(a) TREATMENT OF ACGENCY TENDER OFFI Cl AL AS | NTERESTED
PARTY- Section 3551(2) of title 31, United States Code, is
amended—

(1) by inserting (A)' after (2)'; and
(2) by adding at the end the foll owi ng new subparagraph:

"(B) The termincludes the official responsible for
submitting the Federal agency tender in a public-private
conpetition conducted under O fice of Managenment and Budget
Circular A-76 regarding an activity or function of a
Federal agency performed by nore than 65 full-tine

equi val ent enpl oyees of the Federal agency.'.

(b) FILING OF PROTEST ON BEHALF OF FEDERAL EMPLOYEES-
Section 3552 of such title is anmended--

(1) by inserting (a)' before "A protest'; and

(2) by adding at the end the foll owi ng new subsecti on:
"(b)(1) In the case of an agency tender official who is an
interested party under section 3551(2)(B) of this title,
the official may file a protest in connection with the
public-private conpetition for which the official is an
interested party. At the request of a mpjority of the

enpl oyees of the Federal agency who are engaged in the
performance of the activity or function subject to such
public-private conpetition, the official shall file a
protest in connection with such public-private conpetition
unl ess the official determnes that there is no reasonabl e
basis for the protest.

"(2) The determ nation of an agency tender official under
paragraph (1) whether or not to file a protest is not
subject to adm nistrative or judicial review An agency
tender official shall provide witten notification to
Congress whenever the official nakes a determni nation under
paragraph (1) that there is no reasonable basis for a
protest.’'.

(c) I NTERVENTI ON I N PROTEST- Section 3553 of such title is
anended by adding at the end the follow ng new subsecti on:
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"(g) If an interested party files a protest in connection
with a public-private conpetition described in section
3551(2)(B) of this title, a person representing a majority
of the enployees of the Federal agency who are engaged in
the performance of the activity or function subject to the
public-private conpetition nmay intervene in protest.'.

(d) APPLI CABI LI TY- The amendnments made by this section
shall apply to protests filed under subchapter V of chapter
35 of title 31, United States Code, that relate to studies
initiated under O fice of Managenent and Budget Circul ar A-
76 on or after the end of the 90-day period beginning on
the date of the enactnment of this Act.

(e) RULE OF CONSTRUCTI ON- The anendnents made by this
section shall not be construed to authorize the use of a
prot est under subchapter V of chapter 35 of title 31,
United States Code, with regard to a decision rmade by an
agency tender official.
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