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ABSTRACT
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TITLE: Combating International Organized Crime: A Proposal for Expanding our National
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In the post-Cold War era, international or transnatibnal organized crime presents the
single most serious threat to American National Security. Notwithstanding this threat,
unclassified national strategy documents are virtually silent as to the role of the United States
military in protecting against this threat. Given the restrictions of the Posse Comitatus Act,
codified at 10 United States Code § 1385, this is not surprising. This paper describes the nature
of the post-cold war organized crime threat focusing on its military and paramilitary aspects. It
notes that international criminal organizations resemble irregular forces.

The paper examines national strategy documents relating to the fight against organized
crime and advocates expanding the National Military Strategy and the International Crime
Control Strategy to define more exactly the role of the Armed Forces. Next, the paper examines
the Posse Comitatus Act and the many limitations and exceptions to the Act as well as legal
framework related to that threat. The paper highlights how U.S. law has steadily expanded the
direct and indirect role of the armed forces in combating crime, especially drug trafficking.

After an ends-ways-means analysis this paper more specifically advocates:

1. Expanding the National Military Strategy to engage more directly the Department of
Defense in the combating of international organized crime. ’
v 2. Assigning the United States Special Operations Command with a primary task of
suppdrting the national effort to combat international organized crime.

3. Further amending Title 10 of the United States Code to authorize the direct,
prescriptive participation of military forces in the combating of international organized crime, or
in the alternative, repealing the Posse Comitatus Act.

The paper closes by observing that it is only a matter of time before the Armed Forces’
role in combating international organized crime is expanded even further.
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COMBATING INTERNATIONAL ORGANIZED CRIME: A PROPOSAL FOR EXPANDING OUR
NATIONAL MILITARY STRATEGY AND AMENDING TITLE 10 OF THE UNITED STATES CODE

"Today our security problems are those not of war but of peace:
not of the military, that is, but of the police."! — Michael Howard

In the post-Cold War era, international or transnational organized crime presents the
single most serious threat to American national security. Senator John Kerry and others
characterize the suppression of international organized crime as the “new war.”
Notwithstanding this threat, unclassified national strategy documents, to include the
Interagency’s most recent final draft,® are virtually silent as to the role of the United States
military in protecting against this threat. Given the Posse Comitatus Statute* and its limitation
upon the use of the armed forces to engage in law enforcement activities, this is not surprising.
This paper describes the nature of the post-cold war organized crime threat focusing on its
military and paramilitary aspects; examines national strategy documents and United States
Statutes related to that threat; and after an ends-ways-means analysis advocates:

1. Expanding the National Military Strategy to engage more directly the Department of
Defense in the combating of international organized crime.

2. Assigning the United States Special Operations Command with a primary task of
supporting the national effort to combat international organized crime.

3. Further amending Title 10 of the United States Code to authorize the direct
participation of military forces in the combating of international organized crime or the repeal of
the Posse Comitatus Act.

This paper will also address a measure which should be taken to ensure that civil

military relations remain balanced.

ORGANIZED INTERNATIONAL CRIME AND ITS MILITARY CHARACTER

The post-Cold War era has been marked by an increasing globalization which has
resulted in great technological advances, increased trade, and, although spectacular in the
United States, uneven economic prosperity. Unfortunately, globalization has also unleashed a
"“flood gate to more sinister elements." Organized crime is certainly the most sinister of these
elements threatening American national security and its three core objectives. Where state
institutions are fragile as in the Republics of the former Soviet Union, the Balkans and much of
Eastern Europe, in Sub-Saharan Africa, and South American countries like Columbia, organized
crime threatens political and economic institutions on a grand scale. This adversely affects our
efforts to promote rising democracies and human rights. Organized crime adversely affects




economic prosperity, hindering free trade and siphoning off capital from legitimate economic
expansion.

In particular, in Russia, there are estimates that organized crime controls 50-85% of the
banking industry, 60% of state enterprises, and 40% of private businesses.® Estimates suggest
that of Russia's more than 8,000 criminal organizations over 200 operate at the international
level with contacts in over 50 nations.” Russian organized crime not only indirectly threatens
our economic prosperity and efforts to promote democracy, but also our direct security. In
addition to having recruited many special operations, military intelligence and KGB specialists,
Russian organized crime includes flourishing military crime."® Infantry small arms are sold in
bulk. Military helicopters and fixed wing aircraft are sold to drug cartels. Naval officers have
successfully stolen 4.3 kilograms of nuclear material including .85 kilograms of uranium 235.°
And the Lieutenant General of Chemical Troops, Anatoly Kuntsevich has been charged with
delivering 800 kilograms of chemical material and attempted to sell 5.5 tons of chemical material
to a Mid-East buyer. In sum, in Russia and the former Soviet Republics there is a large
contingent of embittered, desperate military and former military officers supporting and available
to support organized crime.

Military corruption and participation in organized crime is not unique to Russia. In
Slovenia, Montenegro, Macedonia, Serbia, Croatia, and Bosnia, state governments and
frequently their militaries are turning to organized crime to fund military operations."® In
Columbia, paramilitary insurgents have been connected with drug trafficking and shifted their
base of operations to those areas where drug revenues are greatest.' In the South China Sea,
there is evidence that the Vietnamese government sanctions maritime piracy.'?

In addition to the close nexus between contemporary international organized crime and
state military forces and governments, organized crime by its very nature has a military
character with a loose, sometimes hierarchal organization and frequently a code of conduct not
unlike the American Soldier's Code of Conduct,' at least when it comes to cooperating with law
enforcement authorities, the enemy of organized crime. Of special concemn is the widely
recognized trend that insurgents, weapons and drug traffickers, and ethnic paramilitary
organizations tend to operate transnationally, frequently with bases in weak states, and often
by establishing partnerships and alliances with one another.

Given the military character of international organized crime, its ability to grow
transnationally and globally in the face of traditional multinational law enforcement cooperation,
and the extraordinary threat it presents to American national security, it would seem to make




sense for the United States to have a clearly announced strategy for using military forces to
combat international organized crime, but we presently do not.

THE LACK OF MILITARY STRATEGY TO COMBAT THE INTERNATIONAL ORGANIZED
CRIME THREAT

Our unclassified national strategy embodied in our national security and national military
strategies as well as related presidential decision documents and Defense Department
publications fail to provide a meaningful specific strategy on using our military power to combat
international organized crime. There is no discussion of ends, ways, or means.

These documents each note that we live in a changed world. Globalization,
technological expansion, and the information explosion “blur the dividing line between domestic
and foreign policy and heighten the imperative for a single set of active U.S. efforts .. "
These documents also recognize that international organized crime threatens United States
interests. Our National Security Strategy lists as a threat to United States security criminal
organizations and their activities to include "drug trafficking and other international crime, illicit
arms trafficking, . . . trafficking in human beings, and physical attack or sabotage . . . [which]
could originate from . . . criminal groups."® The November 2000 Interagency final draft of the
National Security Strategy characterizes drug trafficking and organized crime as “persistent
threats to our security in peace’cimc—:.”17 The draft endorses “the rule of law” as an American core
value'® but other than mentioning Plan Columbia in which our military is involved, the section on
fighting international crime makes no mention of how the military should support the effort."”

Similarly, our National Military Strategy lists "international organized crime" as a
transnational danger and highlights "the continued blurring of the distinction between terrorist
groups, factions in ethnic conflict, insurgent movements, international criminals, and drug cartels
[emphasis added]."® The Overview of the President's International Crime Control Strategy
notes that "[[Jnternational crime is not only a law enforcement problem, it is a formidable and
increasing threat to national and international security."?! In the narrower context of peace
operations, Presidential Decision Directives 25 and 71 concerning reforming muitinational peace
operations and strengthening criminal justice systems in those operations, more directly
address the threat of international crime in the context of peace operationszz.

While these national strategy documents recognize the international crime threat, they
provide no strategy for the use of the military in combating international organized crime in other
than peace operations. The National Security Strategy notes that "[tlhe U.S. Military plays a
crucial role in shaping the international security environment,"?® but it provides no express role




for the military in combating international organized crime. While the Strategy's section on
Military Activities section calls for selective engagement, encourages cooperation with foreign
countries, and maintaining an overseas presence, all three of which are essential in combating
international crime, the section includes no reference to organized crime.?* Similarly, the
fc;llowing section on Intemational Law Enforcement Cooperation also makes no reference to
using the military,® nor does the section on Drug Trafficking and Other International Crime
make any such reference.”® The Strategy refers to Plan Columbia, which among other activities
includes the use of Army Special Forces to assist in Columbia's counter-drug operations.?’
Other than perhaps calling for us to increase our capabilities to counter asymmetric threats?
and noting that our military forces can provide "their unique operational and logistical

as to how and when military capabilities should be used to combat international organized
crime.

The President focused attention on the growing problem of International Organized
Crime when he spoke to the United Nations in October1995. As a result the UN General
Assembly issued a "Declaration of Crime and Public Security." Just days before the President
issued this nations' first International Crime Control Strategy. Stripped of its superlatives,
Directive 42 orders executive agencies, presumably including the Department of Defense, to
"increase the priority and resources devoted to this effort," to improve internal coordination, to
work with other governments, and to use "all legal means available to combat international
crime."® Thus, it is a strategy of increased cooperation amongst United States executive
agencies, and multilateral and bilateral cooperation amongst nations. It includes laudable goals
calling for (1) extending our first line of defense beyond United States borders, (2) attacking
smuggling, (3) denying safe havens, (4) countering financial crime, (5) preventing illegal
exploitation of trade (6) responding to emerging threats (7) fostering international cooperation
and (8) optimizing US effort.*' To implement the Directive, the National Security Council has
been "called upon Departments of Justice, State, and Treasury to develop and implement a
comprehensive national strategy to attack international crime."? While no doubt the
interagency process will include the Department of Defense, it is interesting that the Defense
Department is not included in the call to develop a more comprehensive strategy.

For peace operations, Presidential Decision Directive 71 makes policy pronouncements
concerning the role of military forces in law enforcement operations suggesting that there should
be no military strategy for combating international organized crime. Military forces are castin a
supporting role providing a safe environment in which international and indigenous civilian




police can operate.** Military forces also can provide general logistical and communication
support directly to civilian police.** The Directive notes that "[a]ctions related to criminal justice
are primarily civilian in character: military forces are not police officers” and then lists a variety of
reasons it is inappropriate to have military forces engaged in law enforcement tasks. On the
other hand, the directive advises that military forces have no inherent law enforcement authority
overseas and that United States armed forces do not normally have inherent law enforcement
authority. They are not police officers and have not the appropriate training for law enforcement.
It also notes that it sends the wrong message having military forces engaged in law
enforcement.®® But, the Directive notes that technical assistance in the form of “civil affairs,
psychological operations, military intelligence, or military police” support is often critical to
successful accomplishment of the civilian police mission.® Interestingly, the Directive calls for
the use of other countries' constabulary forces during peace operations. This begs the question
as to whether to combat international organized crime, the United States should organize some

sort of constabulary force.

THE LEGAL FRAMEWORK

While the national strategy documents of the executive branch fail to define the role of
the armed forces in combating international organized crime, the statutes passed by the
legislative branch provide greater insight, but reflect the conflict between competing views as to
the role of the armed forces in combating crime to include international organized crime. The
Posse Comitatus Act, the many exceptions to the Act, and a brief examination of the way we
have historically employed the military to enforce the laws are worth examining. ‘

As a practical matter, the many exceptions to the act, its limited applicability within the
United States, and its inapplicability outside the territorial limits of the-United States serve chiefly
to confuse, when as a matter of law, the military may be employed to combat international
organized crime. A review of legislation reveals that the armed forces direct and indirect role in
combating crime to include transnational crime continues to expand.

THE POSSE COMITATUS ACT

In 1878, as part of the Appropriation Act for the Army, Congress generally prohibited
employing any part of the Army as a "posse comitatus or otherwise to execute the laws of the
United States.”’ The term "posse comitatus" has its origin in English Common law and refers

to the power of a constable to exercise the king's prerogative to call able-bodied men 15 and




older to maintain the peace and order or apprehend a felon.*® Failure to join the constable's
posse constituted contempt against the king and was punishable by fine and imprisonment.

In the United States, use of the United States Army or the militia to help enforce the law
before 1878 was not unusual. The Army quelled insurre&ions, labor riots, racial disorders,
stopped lynchings, and generally preserved domestic tranquility when resistance to
governmental authority or criminal activity exceeded the capacity of local law enforcement
authorities. In 1787, Federal troops were called out to put down Shay's rebellion and, in 1794,
George Washington led federal soldiers and militia to quell the Whiskey Rebellion. In 1807,
Congress declared the Army to be an enforcer of United States law. In 1846, Army troops
suppressed antiQCatholic riots in Philadelphia and, in the west the troops were used extensively
in the bloody Kansas territory. Troops were used to enforce the fugitive slave laws and, in
1859, United States Army Lieutenant Colonel Robert E. Lee led Marines to capture’g( John
Brown at Harper's Ferry. During the civil war, Federal troops suppressed riots against the draft
in New York City and, where civil authority had collapsed in the field, commanders employed
provost courts and military commissions to enforce civil law.

After the Civil War, United States troops occupied much of the south where they were
called upon not only to suppress disturbances and riots exceeding the enforcement capacity of
local sheriffs and polic.e,39 but aiso to protect the rights of freed slaves, to supervise voter
registration, poling places, election ballot counts, election of delegates to constitutional
conventions, and ratification of the 14" Amendment by Southern States.*’ The Military
Reconstruction Act of Mar 2, 1867 expressly authorized the military trials of civilians*' and from
April 1865 to January 1869, over 1400 civilians were tried in military courts.*

And yet it was the Presidential election of the 1876 that gave rise to the Congressional
impetus to pass the Posse Comitatus Act. In 1876, notwithstanding the employment of over
4,800 election supervisors and the deployment of over 11,000 Deputy Marshals, and United
States Army troops to South Carolina, Louisiana, and Florida to prevent fraud and guard
canvassers,* election fraud was rampant. Ultimately, with respect to the Presidential Election,
a Republican controlled Congress disqualified the Democratic electors frbm these states and
installed Republican electors. Rutherford B. Hayes was thus elected 19th President of the
United States. To mollify Democrats who lost in Congress on a straight party vote, the
Republicans agreed to withdraw the Union forces occupying the South and the Posse
Comitatus Act passed the next year.

Of course, the disengagement of Federal Troops from local law enforcement resulted in
a dramatic decline of the civil rights of the freed slaves. Without the presence of U.S troops,




American blacks in the south effectively lost the right to vote and a host of other fundamental
human rights. Unlawful discrimination flourished in not just voting, but education, property
ownership, marriage, and commerce. Ultimately, almost 80 years later, federalized troops were
again called to guarantee the civil rights of the descendants of freed slaves in Little Rock,
Arkansas® and later in Mississippi and Alabama. While it is often argued that the Posse
Comitatus Act restored a more appropriate relationship between civil law enforcement
authorities and our military establishment, an equally compelling argument could be made that
realistically, only the presence of United States troops could have helped protect the rights of
black Americans.

There are of course sound policy reasons for limiting the involvement of the armed
forces in civilian law enforcement. Our Declaration of Independence complained of Great
Britain’s “large standing army quartered amongst the civilian population “being independent of
and superior to the civil [authorities].”45 Our founding fathers initially contemplated having no
large standing army. By limiting military involvement in domestic civil law enforcement, there is
less likelihood that citizens will have government interfering in their lives. Certainly, there is a
training issue. Courts have frequently voiced approval of the limitations imposed by the Posse
Comitatus Act noting that military personnel are not trained in the protection of a citizen’s
constitutional right. Moreover, on its face the Act discourages the use of the armed forces’
overwhelming combat power against its citizens. From a military perspective, the Act prevents
civilian officials at all almost all levels from calling for military assistance to engage in routine law
enforcement. Thus, citing the Act, the armed forces can fend off requests for assistance citing
the Act. Thus, the armed services’ limited resources can be focused on their primary mission of
deterrence and if deterrence fails, fighting and winning America’s wars.*

Notwithstanding the sound policies behind the Act, there are numerous exceptions and
limitations rendering the Act less meaningful and certainly confusing.

EXCEPTIONS AND LIMITATIONS

Today, the Posse Comitatus Act limits the activities of the Army or Air Force "except in
cases and under circumstances expressly authorized by the Constitution or Act of Congress."47
The Act is a criminal statute subjecting those who use the Army or Air Force to fine or
imprisonment for no;r%’more than 2 years. While no one has been prosecuted under the Act,

8 jiolation of the posse comitatus act, serves as the basis for excluding evidence at trial.*
There are, however, a host of statutory, executive, and judicial exceptions to the Act that make it

difficult to apply.




While on its face the Act applies to only the Army and Air Force, not the Navy, ™ by
administrative regulation, the Navy and Marine Corps are likewise restricted from engaging
directly in law enforcement activity.”' On the other hand, the Act does not apply to the Coast
Guard, which is expressly authorized to engage in law enforcement activity over “the high seas
and waters over which the United States has jurisdiction.”? Moreover, the Coast Guard is
authorized to assist, upon request, other governmental agencies in any activity for which the
Coast Guard is “especially qualiﬁed53 and this has been held to include law enforcement
activity.54 Similarly, the Posse Comitatus Act does not apply to the Army and Air National
Guards when acting in a state capacity under Title 32, United States Code as opposed to
federal capacity under Title 10, United States Code.” .

Today, it is well settled that Posse Comitatus Act has no extra-territorial applicability.56
While until 1948, the Army took the position that the Posse Comitatus Act applied overseas and
refrained from overseas civilian law enforcement, after World War II, Federal Courts uniformly
refused to apply the act to overt military law enforcement activities outside the territorial limits of
the United States.’” These cases all involved enforcing civilian law in an occupation setting and
did not address application of the Act outside an occupation setting. Certainly, the Posse
Comitatus Act did not prevent the Army’s apprehension of Manual Noriega and his subsequent
conviction and 40 year sentence for violating United States drug laws.”® And Congress
continues to expand the role of the Armed Forces in supporting civilian law enforcement.

The President of the United States is charged under the Constitution with enforcing the
laws of the United States™ and, thus, military forces can be used as a posse comitatus and
engage in law enforcement at the express direction of the President.’® Within months of the
Posse Comitatus Act, President Hayes directed U.S Army troops to serve process and
otherwise aid United States Marshals in the Arizona Territory.61 At the request of a State
governor or legislature the President can use “such of the militia . . . and . . . armed forces, as
he considers necesséry” to quell insurrections against state governments.62 Moreover, a
Presidential decision to call out U.S Armed Forces or the Guard to suppress an insurrection or
civil disturbance is not subject to judicial review.®* In his own discretion, the President can use
the armed forces or militia to enforce the law whenever any “unlawful obstructions,
combinations, or assemblages, or rebellion” make the ordinary law enforcement impracticable;64
or where “any insurrection, domestic violence, unlawful combination, or conspiracy . . .
[deprives a class of people their rights or obstructs the laws of the United States.]”65




THE DRUG INTERDICTION ACT

In addition, beginning with the 1982 Department of Defense Authorization Act,*®
Congress began to expressly authorize military involvement with the war on drugs, almost
exclusively a civilian law enforcement activity. Under the Defense Drug Interdiction Act, the
Department of Defense role was greatly expanded. The Secretary of Defense is expressly
authorized “in accordance with other applicable law, to provide to . . . civilian law enforcement
officials any information collected during . . . normal military training or operations that may be
relevant to a violation of any Federal or State law.” Amended in 1988, the section now requires
that “[tlhe needs of civilian law enforcement officials for information shall to the maximum extent
practicable, be taken into account in the planning and execution of military training or
operations.”68 The Drug Interdiction Act likewise authorizes the Department of Defense to make
available its “equipment, base facility, or research facility” to civilian law enforcement® and to
provide training in the operation of that equipment and “expert advice.””® Likewise amended in
1988, this section now authorizes the providing of spare parts and supplies71 and, in 1996, the
providing of equipment and facilities to prepare for or respond to chemical or biological
emergencies.’

The Act also authorizes Defense Department personnel to maintain equipment for local
civilian law enforcement officials including equipment provided under the Act.” Also, the Act
authorized the Secretary of Defense to provide miiitary personnel upon request to operate
equipment under a variety of circumstances including detection and monitoring of air and sea
traffic anywhere and surface traffic outside the geographic boundary of the United States and up
to 25 miles inside the United States if the detection occurs initially outside the United States; ™
aerial reconnaissance;75 interception of vessels or aircraft detected outside the United States to
direct them to a location designated by civilian officials;’® operation of equipment to facilitate
communications in connection with enforcing the Controlled Substances Act,”’ the Controlled
Substances Import and Export Act, import and export law as it relates to the movement of
merchandise across United States Borders; The Maritime Drug Law Enforcement Act;and any
law, foreign or domestic, prohibiting terrorist activities.*

Subject to the approval of the Department of Justice and, if outside the United States,
the Department of State, the Defense Department may transport civilian law enforcement

|,82

personnel,81 may operate a base for civilian law enforcement personnel,”™* and may transport

suspected terrorists from foreign countries to the United States for trial.




In addition to the limits in using personnel in Section 374, the Drug Interdiction Act
limited Department of Defense participation in drug interdiction efforts in principally three ways.
First, the Act required the Secretary of Defense to issue regulations so as not to permit the
direct participation of Armed Forces personnel “in a search, seizure, arrest, or other similar
activity unless participation . . . is otherwise authorized by law.”®® Second, the providing of any
such support can not “adversely affect the military preparedness of the United States.”®* Third,
the civilian law enforcement agency can be required to méke reimbursement®® unless the
support is provided in the “normal course” of military activities,86 or the support results in a

“substantially equivalent” military training or operational benefit.%’

OTHER EXCEPTIONS, COURT DECISIONS, & RELATED STATUTES.

There are other statutory exceptions to the Posse Comitatus Act. Upon request, the
Army, Navy, and Air Force are authorized to investigate presidential and presidential staff
assassinations, assaults and kidnapping notwithstanding statutes to the contrary.88 Inan
emergency, the Attorney General may also request Defense Department assistance
notwithstanding the posse comitatus restrictions in cases of prohibited transactions involving
nuclear material®® or in emergency situations involving chemical or biological weapons of mass
destruction.*® For situations involving chemical or biological weapons, unless necessary for the
immediate protection of human life and civilian officials are incapable of taking action, the
statute requires regulations prohibiting armed forces personnel from making an arrest or directly
participating in a search or seizure of evidence or directly participating in the collection of
intelligence for law enforcement purposes.91

Since 1989, the Department of Defense has been designated “the single lead agency for
the of the Federal Government for the detection and monitoring of aerial and maritime transit of
illegal drugs into the United States.” *> This responsibility is executed in support of domestic
and foreign, civilian law enforcement agencies.® In this regard, Congress directed the Defense
Department, in consultation with the Director of National drug Control Policy to integrate into an
effective communications network the command, control, communications, and technical
intelligence assets dedicated . . .to drug interdiction in the United States.** And the same act
requires that to the maximum extent practicable, the armed forces conduct training exercises in
drug interdiction areas.”’

The Secretary of Defense is a member of the National Security Council Committee on
Nonproliferation. The Committee reviews and coordinates programs and policies concerning

10




matters relating to international organized crime. The Committee also makes recommendations
"to ensure appropriate cooperation on . . .promoting domestic and international law enforcement
efforts against proliferation-related efforts . . . [and] . . . countering the involvement of organized
crime groups in proliferation-related activities."*®

A detailed analysis of case law is beyond the scope of this paper, but absent express
statutory authorization, federal courts have generally decided that the direct active involvement
of military personnel in law enforcement violates the Posse Comitatus Act” In deciding
whether assistance is direct or indirect, courts now employ a three part test.”® First, military
involvement must not subject civilians to "regulatory, prescriptive, or compulsory military
power.""’9 Second, military participation must not “amount to direct active involvement of the
military in the execution the of the laws.”'® Third, the use of the military must not "pervade” the
activities of civilian law enforcement officials.'?! If any of these tests are met, the involvement is
direct.

So, prohibited activities include arrest, seizure of evidence, searches of persons, places
or things, pursuit of escaped civilian prisoners,102 and the like. Maintenance of checkpoints or
roadblocks off-post restricting civilian movement likewise violates the Act.'”> On the other hand,
military personnel are authorized to apprehend civilians and enforce the law on military
reservations.'® Likewise, where there is-an independent military purpose to a criminal
investigation, there is no violation of the Act.!®

Conversely, passive activities in support of civilian law enforcement authorities, many of
which are now authorized by statute, have been found not to violate the Act. Also, armed forces
criminal investigators may coordinate with civil law enforcement officials and may subsequently
testify at civilian trials.!% Military personnel may serve as undercover informants.'?’

. Taken as a whole, the Posse Comitatus Act with its exceptions and limitations attempt to
strike a balance so as to remove the armed forces from routine law enforcement. In piece meal
fashion, however, the United States Code assigns responsibility to the armed forces to
participate significantly in civilian law enforcement. In large measure, the armed services have
an indirect or supporting role in civilian law enforcement. In so far as drug interdiction is
concerned, the armed forces have a central role.

In summary, for crimes directly related to our vital interests--trafficking drugs, employing
chemical and biological weapons of mass destruction, engaging in prohibited transactions with
nuclear materials, assassinating the President, or engaging in an insurrection or terrorism—the
armed forces may be employed in a more direct role. These are special crimes, which have in
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the past, or are likely in the future, to exceed the law enforcement capacity of civilian authorities.
'Senator Kerry’s New War, the war against organized international crime arguably exceeds the
capacity of civilian authorities throughout the world. International organized crime is likewise
threatening the vital interests of the United States. With respect to such crime, it's time that we
allow the direct prescriptive involvement of the armed forces. We enjoy civilian control of the
military—that same civilian supervision of the military can make the policy decisions as to when
it is appropriate to deploy the military not only in support of security and stability operations, but
also operations against international organized crime.

Abolishing the Posse Comitatus Act has a certain amount of appeal. Congress and
practice have whittled away at the breadth of the original Act. The many exceptions and
limitations are a source of confusion. As a practical matter, given the present state of civil
military relations, too many citizens would view the elimination of the Posse Comitatus Act as
affording the government the opportunity to intrude into their lives. Despite the appeal of
eliminating a restriction that has been the source of much litigation, it is doubtful that the Posse
Comitatus Act will be repealed. Besides, the armed forces could be effectively employed in the
fight against organized crime by expanding Title 10 so as t96 permit the use of the armed forces
to combat international organized crime.

Title 10 can be amended so as to authorize direct Presidential approval of such
operations. An additional section to Title 10 could be added authorizing the President to direct
the use of the armed forces to apprehend those engaged in specific international organized
crimé operations. The President could direct the use of specific units or could approve specific
operations. Where practicable the armed forces should be employed in conjunction with civilian
law enforcement authority. In the alternative, concurrence of the State Department and Justice
Department could be required to authorize the employment of the armed forces against

international organized crime.

ENDS - WAYS -- MEANS ANALYSIS

In the modern era, organized crime has no doubt always existed and with the continued
trend toward transnational globalization, international organized crime will continue to exist for
the foreseeable future and at least through 2010. While eliminating all crime is a platonic end-
state, a more achievable end-state should be reduced and contained international crime organ-
izations. More specifically, international organized crime should be reduced so that it no longer
threatens the stability of emerging democracies in Africa, the Americas, Eastern Europe, and

the former Soviet States. Most important, international organized crime must also be reduced
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so that it cannot strike at any of our vital interests. We must not allow organized crime elements
to strike at or facilitate an adversary's ability to strike at our critical infrastructure, to engage in
acts of terrorism, or to employ weapons of mass destructions against United States citizens.

Looking at our current International Crime Control Strategy it's difficult to find fault with
its declaration that international crime presents a threat to global security or its call for mobilizing
all of the Federal Government to fight organize crime./ IS reliance on our Justice Department
and Treasury Departments, both principal law enforcement Departments, is well founded. The
strategy is perhaps a little legalistic, but implementation of the strategy will require an aggres-
sive, long-term diplomatic program. As a broad statement of policy, the Strategy is perhaps
satisfactory but emphasis and cooperation with a list of disparate goals is hardly a strategy.

To begin withjinternational conventions and model statutes will have to be established.
Laws between states will have to be harmonized. Extradition must become universal. As
Senator Kerry suggests, asset seizure and forfeiture statutes must likewise become universal.
Banking secrecy laws must be modified so as to make money laundering more difficult. A
convention like the Rome Statute, which addresses international War Crimes, most often
committed in an organized crime- like setting, is a start, but the enforcement of criminal law
goes to the heart of national sovereignty. The United States has endorsed the Rome Statute,
albeit with significant reservation. For failed or failing states, international legal norms must
allow transnational law enforcement, an extreme example of which is the United States'
intervention in Panama to seize and ultimately apprehend President Manuel Noriega.l08 Where
states have not or are not failing, more liberal, expedited mutual law enforcement assistance
and extradition must become the norm. Only in extreme cases, should the United States
infringe upon the sovereignty of healthy nation states by abducting organized crime suspects
within the territorial limits of another healthy state.

"~ While the improvement of criminal laws and conventions in this arena is important, by
itself improved laws or conventions will do little unless: (a) law enforcement is improved, (b)
sanctuaries or bases of operation for organized crime are eliminated or isolated, (c) new
methods to disrupt organized crime are employed. The key to combating successfully
international organized crime is greater direct action against organized crime. Rather than
defend at our porous borders and work within the United States, our focus should expand '
overseas. This is where employment of Military Forces could pay rich dividends.

There are several options, none of which are mutually exclusive:
1. Maintain the status quo and continue to provide civilian law enforcement with
logistical, technical, and indirect support and direct support for special crimes.
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2. Create a new separate constabulary force designed to combat international crime.

3. Adapt below and above the line Special Operations Forces to fight international
organized crime.

4. Use conventional forces to engage more directly in international law enforcement
against organized crime especially when they can compliment civilian law enforcement just as
State Governors use the State National Guards to assist in civilian law enforcement under
special circumstances.

5. Focusing military intelligence collection efforts on international organized crime.

To some extent, we engage publicly and, no doubt covertly in some of the activities
related to these options. In the open, Joint Task Force 6 has patrolled the Texas-Mexican
border, the Air Force searches for planes transporting drugs, and Special Forces units operating
under the auspices of Plan Columbia are engaging in a form of foreign internal defense to help
the Columbians with their drug problem. National intelligence assets are focused on terrorists
and weapons of mass destruction.

Given the enormity of international organized crime and its multimillion if not multibillion-
dollar impact on our economy, its threat to the developing world and former communist
countries, and its potential connection with weapons proliferation, maintaining the status quo is
unsatisfactory. International organized crime will continue to grow. Ignoring the problem is not a
solution. Improvements in civilian law enforcement cooperation and greater effort in this
country's "war on drugs” have not to date resulted in any consensus that we are winning that
war. Moreover, it is simply not likely that Congress will invest large sums to expand federal,
state, or local law enforcement. This year the Federal Bureau of Investigations/ budget was
reduced.

Similarly, creation of a new transnational or national constabulary to fight international
organized crime would require the appropriation of monies that simply are not likely to be
appropriated. No one has called for the creation of transnational bureau of investigation.
Notwithstanding record budget surpluses, there is no general clamoring for the expenditure of
more monies for fighting international organized crime. Not only that, but the resourcing of this
effort through the use of military forces must surely be less expensive than expanding our
civilian law enforcement agencies to operate overseas.

The combating of international organized crime has the character of an unconventional
war. International organized criminals, like insurgents, are not readily identifiable. Special
operations elements, especially Special Forces Groups, are designed to promote foreign
internal defense. An organized insurgency is one form of organized crime. Expanding special
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operatigns doctrine and perhaps force structure to fight organized crime makes sense. Other
elements like the Special Operation Aviation Regiment and the Delta Force are well suited to
seize international terrorists, who are by definition criminals. In Somalia, these forces were
reportedly employed to capture the leaders of the Habr Gidr clan then regarded as an organized
renegade criminal group thwarting peace and stabili’cy.109 Their mission certainly could include
the detention of international organized criminals for delivery to civilian authorities. Thus, it's
appropriate to assign to the United States Special Operations Command with the support of
national and service intelligence and security and in coordination with civilian agencies the task
of supporting our International Crime Control Strategy.

At first blush, this proposal is just one more request for the Armed Services to do more
with less or the same structure and resources. The short answer to this is that this proposal
involves changing the focus of the United States Special Operations Command. In all
probability, the force structure of that command should be expanded. Not only Special Forces
Groups and Civil Affairs, but also perhaps special military police elements should be added to
the structure in much the same way that the ltalians have the Carabinieri or the French have the
Gendarmerie. While military forces will always have the primary mission of fighting America's
wars, where the likelihood of fighting a conventional war is remote, we should be able to
preserve military funding and force structure by making our forces multifunctional so that it can
better help fight America’s new war against international organized crime.

CONCLUSION

Globalization is rapidly changing the world in which we live. While we have enjoyed
unprecedented growth in the United States, much of the world has seen an explosion in
international crime. From Russia to Africa to the Americas, organized crime has taken hold and
presents a real threat to American national security. Interestingly, this threat has paramilitary
aspects. From the nature of international criminal organizations, to the weapons they use, to
the former Soviet and Eastern block military officials that they employ, to their split base
operations, international criminal organizations often resemble an irregular force.

Notwithstanding this paramilitary character and organized crime’s connections with
terrorists and weapons of mass destruction, our national and national military strategy
documents hardly address the role of the United States armed forces in addressing the threat.
These documents acknowledge the grave threat that international organized crime presents, but
there is no strategy as to whether or how to employ the material. At the very least, the National
Security Strategy and Presidential Decision Directive 42, The International Crime Control
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Strategy, should be amended to expand the Armed Forces role in combating international
organized crime.

Likewise, Title 10 should be amended to authorize the direct, prescriptive involvement in
the armed forces in combating international organized crime. In the alternative, the Posse
Comitatus Act should be abolished. Service regulations could protect local military officials from
being inundated with requests from local civilian law enforcement officials. While there will
always be a tendency to insert civilian law enforcement officials between the military and
civilians, requiring the concurrence of the State and Justice Departments will serve as an
important check to preserve an appropriate balance in civil military relations.

Lastly, this proposal is not only feasible and practical, but | submit that it is only a matter
of time before the role of the Armed Forces in combating international organized crime in
expanded. Since the Drug Interdiction Act, that role has continued to expand. The United
States Commission on National Security/21 Century predicts that with the proliferation of
conventional weapons and weapons of mass destruction, the United States homeland faces
attack.!’® Thereis a high likelihood that any such attack will be connected with international
organized crime. Sooner or later the Armed Forces will invariably be used more directly in the
fight against international organized crime. The real issue is whether the armed forces will more
directly join the fight before or after such a catastrophic event.
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