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INSPECTOR GENERAL
DEPARTMENT OF DEFENSE
400 ARMY NAVY DRIVE
ARLINGTON, VIRGINIA 22202-2884

September 25, 1991

MEMORANDUM FOR EXECUTIVE ASSOCIATE DIRECTOR, OFFICE OF
MANAGEMENT AND BUDGET
DIRECTOR OF DEFENSE PROCUREMENT
DIRECTOR, DEFENSE CONTRACT AUDIT AGENCY

SUBJECT: Final Report on the Review of Lobbying Activities
(Report No. 91-122) _

This final report is provided for your information and
use. The review was made in response to a June 12, 1991, request
from the Office of Management and Budget. A draft of this report
was issued on September 3, 1991. Management comments were
considered in preparing this report.

DoD Directive 7650.3 requires all recommendations within DoD
to be resolved promptly. Therefore, we request that the Director
of Defense Procurement provide final comments on the unresolved
recommendations by November 25, 1991. DoD Directive 7650.3 also
requires that comments indicate concurrence or nonconcurrence in
each recommendation addressed to you. If you concur, describe
the corrective actions taken or planned, the completion dates for
actions already taken, and the estimated dates for completion of
planned actions. If you nonconcur, state your specific reasons
for each nonconcurrence. If appropriate, you may propose
alternative methods for accomplishing desired improvements.

The courtesies extended to the audit staff are appreciated.
If you have any questions on this final report, please contact
Mr. Garold E. Stephenson, Program Director, on (703) 614-6275
(DSN 224-6275) or Mr. John M. Gregor, Project Manager, on
(703) 614~3462 (DSN 224-3462). The planned distribution of this

report is listed in Appendix K.
‘AESf:‘;vnvlo\

_Robert J. Lieberman
Assistant Inspector General
for Auditing

Enclosure

cc: :
Administrator, Office of Federal Procurement Policy
Under Secretary of Defense for Acquisition
Secretary of the Army

Secretary of the Navy

Secretary of the Air Force

Director, Defense Acquisition Regulations System




Office of the Inspector General, DoD

REPORT NO. 91-122 September 25, 1991
(Project No. 1CH-5016)

REVIEW OF LOBBYING ACTIVITIES

EXECUTIVE SUMMARY

Introduction. Section 319 of Public Law 101-121, commonly
referred to as the "Byrd Amendment," prohibits recipients of
Federal contracts, grants, loans, and cooperative agreements from
using appropriated funds for lobbying activities and requires the
filing of a disclosure form if other funds are used for lobbying
activities subject to the Amendment. It also requires persons or
companies that request or receive a contract, grant, loan, or
cooperative agreement to certify that no prohibited payments were
or will be made. The DoD is required to report to Congress every
6 months on the number of lobbying activity disclosure forms
received. The Amendment was effective December 23, 1989.

For the 15-month period ended March 31, 1991, there were
10 lobbying activity disclosure forms forwarded by DoD
contracting activities to the Director of Defense Procurement for
semiannual reports to the Congress. Because of the small number
of disclosures, the Executive Associate Director, Office of
Management and Budget (OMB), requested on June 12, 1991, that the
Inspector General, DoD, determine whether there was compliance by
DoD contractors with respect to the requirements of the Byrd
Amendment.

Objective. The overall objective of the review was to evaluate
whether Defense contractors and grant recipients understood and
complied with the restrictions and disclosure requirements of the
Byrd Amendment, as codified in United States Code, title 31,
sec. 1352. During the review, we also evaluated the DoD
implementation of the Byrd Amendment.

Results of Review. The 13 contractors and 2 universities
reviewed were aware of the limitations on lobbying activities
imposed by the Byrd Amendment and had generally taken prompt
action to disseminate guidance on the Amendment to their senior
officials, Government affairs staff, and consultants. None of
the contractors in our sample filed a lobbying activity
disclosure form. We could not conclusively determine that the

contractors had accurately disclosed their lobbying activities
because contractor records were not always of sufficient detail,
and there were no controls in DoD to ensure that all lobbying
activities would be identified. For the 10 lobbying disclosure
forms reported to Congress, 7 were filed by contractors and
grantees because they were uncertain whether their activities




were covered by the Byrd Amendment. At DoD contracting offices,
we found 11 lobbying activity disclosures that were not forwarded
to the Director of Defense Procurement for inclusion in
semiannual reports. Five disclosure forms should have already
been reported to the Congress. :

Senior officials, such as program managers and commanders of
major military activities, in the DoD Components, did not have
guidance regarding the Byrd Amendment prohibitions and disclosure
requirements. However, these officials have communications with
persons representing contractors and grantees that perform
lobbying activities subject to the Byrd Amendment. The Defense
Contract Audit Agency (DCAA) was reviewing the allowability of
costs incurred by contractors for their legislative 1liaison
activities and for consultants.

Internal Controls. We did not specifically examine internal
controls during this review.

Potential Benefits of Review. We did not identify any potential
monetary benefits during the review; however, we did identify
opportunities to improve compliance with laws and regulations
(Appendix I). :

Summary of Recommendations. We made an advisory recommendation
that OMB issue clarifying guidance; and we recommended additional
guidance, training, and procedures to DoD.

Management Comments. The Executive Associate Director of OMB
agreed to issue guidance clarifying the difference between
program lobbying and lobbying for contracts or grants in the
context of follow-on sole-source contracts and grants for ongoing
programs. _ .

The Director of Defense Procurement nonconcurred with the
recommendations to prepare a DoD-wide notice to inform senior
officials of the Byrd Amendment restrictions and requirements, to
develop procedures for reporting lobbying activities and
suspected violations of the Byrd Amendment, to develop training
on the Byrd Amendment requirements, and to establish controls to
ensure that all lobbying activity disclosure forms are forwarded
to Congress. Accordingly, we request that the Director provide
additional comments to the final report by November 25, 1991.
The Assistant Director, Defense Contract Audit Agency agreed to
establish audit procedures to determine if contractors disclosed
unallowable lobbying activities.

The full discussion of the responsiveness of management comments

is included in Part II of the report, and the complete text of
management comments is included in Part IV of the report.
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PART I — INTRODUCTION

Background

On October 23, 1989, the President signed into law the Department
of Interior and Related Agencies Appropriations Act for FY 1990
(Public Law 101-121). Section 319 of the Act amended Title 31 of
the United States Code by adding a new Section 1352 entitled
"Limitation on Use of Appropriated Funds to Influence Certain
Federal Contracting and Financial Transactions," (the Byrd
Amendment) (Appendix A). The prohibitions and requirements
contained in the statute became effective December 23, 1989.

The intent of the Byrd Amendment is to prevent the use of Federal
dollars for influencing (lobbying) and ensure full disclosure of
lobbying activity that influences the awarding of Federal
contracts, grants, loans, and cooperative agreements. The Byrd
Amendment prohibits the recipient of a Federal contract, grant,
loan, or cooperative agreement from using appropriated funds to
pay any person to influence or attempt to influence any member or
employee of Congress or an officer or employee of an executive
branch agency. The prohibition applies to the award, extension,
continuation, renewal, amendment, or modification of a Federal
contract, grant, loan, or cooperative agreement. The Amendment
requires that each person or company who requested or received a
Federal contract, grant, loan, or cooperative agreement certify
that no prohibited payments will be or have been made. This
certification is required for each proposal for a contract,
grant, or cooperative agreement over $100,000 (or a loan, loan
agreement, or loan insurance over $150,000). Contractors are
required to disclose lobbying activities that are paid for with
nonappropriated funds and are performed by other than a
contractor's own employees. Contractors are also required to
certify that they have not used appropriated funds for lobbying
activities. A prime contractor is responsible for disclosing
lobbying activities by all tiers of subcontractors.

The Byrd Amendment permits use of appropriated funds to pay
reasonable compensation costs associated with certain
activities. For example, regularly employed officers and
employees of a contractor or grantee can lobby a Federal agency
or legislative office as long as the contacts are not related to
a specific covered action, such as a contract or grant. The
Amendment permits the following actions when they occur before
issuance of a formal solicitation:

o furnishing any information not specifically requested by
an agency employee but necessary for an agency to make an
informed decision about contract, grant, loan, or cooperative
agreement,




o technical discussions regarding the preparation of an
unsolicited proposal before its official submission, and

o capability presentations by small businesses.

Also excluded were professional and technical services provided
by employees and nonemployees (consultants, contract labor, and
employees who are employed less than 130 working days) to
prepare, submit or negotiate bids or proposals or to meet
requirements imposed by law or regulation. Such services are
limited to advice and analysis directly applying the individual's
professional or technical discipline, such as engineering,
accounting, and law.

The Byrd Amendment provides that suspected violations be reported
to the official designated by agency procedures. The penalty for
violations is a fine ranging from $10,000 to $100,000 for each
prohibited expenditure or failure to file or amend a
disclosure. The agency head or designee will assess the
penalties.

Congress designated the Office of Management and Budget (OMB) to
issue guidance for agency implementation of and compliance with
the requirements of the Amendment. OMB issued interim final
Government-wide guidance to implement the statute on December 20,
1989, (Appendix B) and an interim final rule on February 26,
1990, (Appendix C). OMB issued clarifying guidance on March 23,
1990, (Appendix D) and on June 12, 1990, (Appendix E). The
guidance clarifies the Amendment as follows.

o Contractors are not required to establish new cost
accounting or funds tracking systems for fixed-price contracts.

o Lobbying activities are allowable at any time prior to
issuance of a formal solicitation for any of the covered actions.

o All subcontracts and subgrants over $100,000, not Jjust
first tier subcontracts, are subject to the reporting
requirements.

o Certifications, statements, and disclosures are not
required on awards and commitments that were made before
December 23, 1989, even if they were changed after that date.
However, contract modifications made after December 23, 1989,
that incorporate new requirements broadening the scope of a
previously exempt contract are covered by the Amendment.

o Only contracts, grants, and cooperative agreements over
the $100,000 threshold and loans, loan guarantees, and loan
insurance over the $150,000 threshold need certifications or
disclosures.




o The Byrd Amendment restrictions do not apply to sales
presentations by independent sales representatives before a
Federal agency, provided such presentations are prior to formal
solicitation by an agency.

o The prohibition on use of Federal funds for lobbying
activities was clarified within the context of the profits and
fees from cost and fixed-price contracts and the FAR cost
principles as they relate to allowable and unallowable expenses
chargeable to contracts and grants.

The statute was implemented in the Federal Acquisition Regulation
(FAR) Subpart 3.8, in Federal Acquisition Circular 84-55
(January 30, 1990) (Appendix F), and by incorporation of the OMB
guidance verbatim as a common rule into various parts of the Code
of Federal Regulations. The Director of Defense Procurement
implemented the provisions of FAR 3.8 in DoD by a memorandum
dated January 16, 1990.

A certification is required for all Federal awards made on or
after December 23, 1989, that exceeded $100,000 ($150,000 for
loans). Certification is required at the time of a contract
proposal and grant, loan, or cooperative agreement application.
The certification generally states that no appropriated funds
have been or will be used to influence Government personnel with
regard to an award. If any 1lobbying, subject to the Byrd
Amendment, occurred, then an OMB Standard Form LLL, "Disclosure
of Lobbying Activities," must be filed. The disclosure, if
required, is made with the initial offer and quarterly thereafter
upon the occurrence of any event that materially affects the
accuracy of information previously filed. The disclosure form is
submitted by the contractor or grantee to the contracting officer
and identifies: basic contract award information; the name and
address of the individual or firm hired to engage in lobbying
activities; amounts paid and terms of the payment; and a
description of the services performed, to include the dates and
names of individuals contacted. Subsequently, the disclosure
forms are compiled by DoD for submission to Congress
semiannually.

Objective, Scope and Methodology

The overall objective of the review was to evaluate whether
Defense contractors and grant recipients understood and complied
with restrictions and disclosure requirements of the Byrd
Amendment. During the review we also evaluated the DoD
implementation of the Byrd Amendment. To satisfy the objective,
we:

o examined the legislative history and implementing guidance
issued by OMB and DoD;




o evaluated actions taken to comply with the Byrd Amendment
by a sample of 13 Defense contractors and 2 universities that
received contracts, grants, and cooperative agreements from DoD;

o reviewed consultant agreements, activity reports, and
miscellaneous information for 144 consultants retained by the
sampled contractors and universities;

o determined whether appropriate clauses were inserted by
DoD contracting officers into the solicitations and contract
documents for a sample of 133 contract actions and grants and
1 cooperative agreement;

o determined whether contractors and grantees had provided
lobbying disclosure forms; ‘

o determined the scope of audit coverage provided by Defense
Contract Audit Agency;

o assessed disclosure reports submitted by seven U.S.
Defense contractors and grantees and two foreign Defense
contractors; and

o determined whether there were any Hotline allegations of
suspected violations of the Byrd Amendment. .

To select a sample of Defense contractors and grantees for
review, we reviewed registrations under the Lobbying Registration
Act of 1946 and the publication, "Washington Representatives
1991." We interviewed personnel in the Office of the Secretary
of Defense, the Military Departments, and the Defense National
Stockpile Center of the Defense Logistics Agency to identify
recipients of grants. We also reviewed information in the
Federal Procurement Data System to identify recipients of
contract awards over $100,000. Of more than 2,000 contractors
and grantees identified through these sources, we selected
13 contractors and 2 universities for our sample. None of the
contractors or universities selected for review had filed
disclosure forms according to the semiannual reports that were
forwarded by the DoD to Congress.

We provided a questionnaire to the sample contractors and
universities, then interviewed company officials and reviewed
company records for additional information related to our
questions.

To obtain information from DoD contracting officers, we sent
letters to 28 contracting activities and visited 5 contracting
offices to determine whether FAR clauses 52.203-11,
"certification and Disclosure Regarding Payments to Influence
Certain Federal Transactions," (Appendix G), and 52.203-12,




"Limitation on Payments  to Influence Certain Federal
Transactions," (Appendix H), were included in their contracts,
grants, and the cooperative agreement and whether disclosures
were made.

We interviewed DoD contract administration and contract audit
personnel responsible for oversight of the 15 sampled
activities. We also contacted the Office of Inspector General
for the Department of Health and Human Services, which was
responsible for audit coverage at the two universities selected
for review.

Our review was conducted between June and September 1991 and
covered actions and documentation from December 23, 1989, through
June 30, 1991. The review did not comply with Comptroller
General work standards for performance audits and therefore was
not conducted in accordance with government auditing standards.
Because .of the short time frame for the review, we generally
relied on verbal and written representations by contractor and
DoD officials. We used computerized data to achieve the audit
objectives. We relied on DoD's computer-processed database of
contract actions over $100,000 (DD Form 350, "Individual Contract
Actions Report”) to make our initial selection of contracts for
review. We did not establish the reliability of these data
because the primary purpose of the review was to select a
nonrandom sample of contractors subject to provisions of the Byrd
amendment. We also did not interview consultants engaged by the
contractors or the senior DoD officials that were identified as
being contacted in activity reports filed by consultants. A list
of the activities visited or contacted during the review is in
Appendix J.

Internal Controls

We did not specifically evaluate internal controls during this
review. We did note, however, that there were no internal
control objectives or techniques to verify that all lobbying
activity disclosure forms filed with contracting officers were
forwarded to the Office of the Director of Defense Procurement.

Prior Audits and Other Reviews

The Byrd Amendment requires the Inspector General, DoD, to submit
to the Congress an annual evaluation of the DoD compliance with
and the effect of the requirements imposed by the law. On
February 5, 1991, the Inspector General submitted an evaluation
titled "Report on the Department of Defense Implementation of
Section 319 of Public Law 101-121, Department of the Interior and
Related Agencies Appropriations Act for FY 1990." The report
described the actions that DoD had taken to comply with the
requirements of the statute. It stated that one disclosure was




reported in the March 1990 period, six were reported in the
September 1990 period, and no disclosures concerning possible
violations of the statute were received by the DoD. The report
contained no recommendations.

Oon June 20, 1991, the General Accounting Office initiated a
review of the implementation of and compliance with the Byrd
Bmendment by selected agencies, including DoD. This review was
requested by the Chairman, Senate Committee on Oversight and
Management, Senate Committee on Governmental Affairs.




PART II - RESULTS OF REVIEW AND RECOMMENDATIONS

COMPLIANCE WITH BYRD AMENDMENT REQUIREMENTS

Although contractors had issued policies and performed training
to inform employees and their consultants of the Byrd Amendment,
contractor records generally lacked sufficient detail to
determine whether contractors fully complied with disclosure
requirements. The Amendment relies on self-reporting by
contractors and grantees. Defense contractors have continued to
use employees and consultants to lobby the Congress and DoD
officials for their systems and projects. In addition, we found
11 disclosure forms of lobbying activity, including 5 that were
not forwarded from DoD contracting offices for inclusion in
previous reports to Congress.

Contractors' Compliance

Our review could not confirm that the 13 contractors in our
sample had fully complied with the Byrd Amendment. The Amendment
relies on self-reporting by recipients, and unreported lobbying
activities cannot be readily identified by reviewing contractors'
records. Each contractor was familiar with the Byrd Amendment
and established policies and procedures to comply with its
requirements. Contractors' policies and procedures attempted to
distinguish permitted from nonpermitted lobbying activities and
provided this information in training modules to key corporate
personnel. Corporate contracting officials administered contract
flow-down clauses on the Byrd Amendment to subcontractors and
processed Byrd Amendment certifications on contracts. Most of
the companies had modified or reissued agreements with
consultants to incorporate Byrd Amendment provisions and to
either require that the lobbying activities be reported that were
contract related, or require that the consultant not engage in
any activities subject to disclosure by the Byrd Amendment.

Activity reports, which consultants were generally required to
submit each month with their invoices, varied in the level of
detail provided. The reports ranged from one-line statements
that appeared on each invoice to detailed reports on who was
contacted, a short description of each contact, and the date of
the contact. The activity reports did not discuss the details of
the contacts, such as what was discussed and what agreements were
reached. Contractor officials stated that they had directed
their consultants, either orally or in writing, not to engage in
any activities that required disclosure under the Byrd Amendment.

All of the contractors reviewed had filed certifications in
association with a DoD contract that they had not used and would
not use appropriated funds to lobby for specific contracts. None
of the contractors had filed an OMB Standard Form LLL,




»Disclosure of Lobbying Activities," which is used to disclose
lobbying activities subject to the Byrd Amendment. All of the
contractors acknowledged that they engaged in agency and
legislative lobbying and liaison activities and most stated that
they tried to influence the authorization and appropriation of
funds for their programs. The contractors stated that their
lobbying activities ceased or would cease once a request for
proposal for a contract was issued.

We concluded, based on our review of 144 agreements that the
contractors had with consultants and consultants activity reports
as well as our interviews of contactor officials, that contractor
books and records do not provide sufficient detail to discern
whether any prohibited lobbying activities occurred. Also, we
were unable to determine if all reportable lobbying activities
were disclosed to the contracting officer.

Grantees' Compliance

One of the two universities sampled had employed a consultant to
assist it in entering into a $24 million cooperative agreement
with DoD. The university filed a disclosure form in January 1991
with the Office of Naval Research, which was the DoD funding
activity, but the disclosure form was not forwarded to the Office
of Director of Defense Procurement for inclusion in the May 1991
semiannual report to the Congress.

The other university filed a certification that it had not
lobbied for a $375,000 grant from DoD. The university did engage
a consultant, however, to study grant sources, but not to lobby
on behalf of the university for grants.

Congress adds many research grants as line items in the DoD
authorization and appropriation acts. Any lobbying of Congress
for these grants by a paid consultant would require the
consultant to register under the Federal Regulation of Lobbying
Act of 1946. According to DoD officials, the lobbying for most
research grants and cooperative agreements occurs with the
Congress before the grants and cooperative agreements are placed
in the authorization and appropriation acts by Congress. DoD
primarily processes and administers the grant applications after
the grants and cooperative agreements are placed in the budget by

Congress. '

Departmental Compliance

DoD contracting activities have been primarily responsible for
implementing the Byrd Amendment provisions listed in the FAR.
The Deputy Assistant Secretary of Defense for Procurement (now
called the Director of Defense Procurement) issued
three memorandums that provided guidance on the Byrd Amendment.




o A January 16, 1990, memorandum to DoD contracting
activities concisely described the Byrd Amendment restrictions on
lobbying activity and provided a preliminary copy of Federal
Acquisition Circular 84-55.

o A March 9, 1990, memorandum requested the Service
Acquisition Executives and Directors of the Defense Agencies to
establish focal points within their organizations to collect
contractor disclosure forms and to forward the forms not later
than May 2 and November 2 after the close of each 6-month period.

o A May 8, 1990, memorandum informed the Service Acquisition
Executives and Directors of the Defense Agencies that, until the
FAR was modified, a class deviation to the FAR was approved to
implement the OMB March 23, 1990, clarifying guidance on the Byrd
Amendment.

We confirmed that DoD contracting activities reacted to the
guidance on the Byrd Amendment. We contacted 33 contracting
offices to determine whether FAR clauses 52.203-11 and 52.203-12
were used for 134 contracts, grants, and cooperative agreements
(awards). We found that 110 of 133 awards included the clauses.
At the time of the issuance of this report, we had not received a
response on one contract. Where the clauses were not included,
the solicitation was issued prior to the effective date of the
Byrd Amendment or before the contracting office received
implementing guidance. One contracting office stated that it did
not receive the January 1990 guidance from OSD until March 1990.

The DoD contracting offices usually received certifications from
contractors that no appropriated funds were used for lobbying
activities and no lobbying activities occurred related to the
specific contract. We also determined that when offers were
received without signed certification forms, the contracting
officers interpreted signature of the contract as a
certification. ’

An example of the volume of contracts subject to the Byrd
Amendment at a DoD contracting office was found at the Navy Ships
Parts Control Center (SPCC). The SPCC stated that it awarded an
average of 80 buys per month over $100,000 and all of the
contracts contained the applicable FAR clauses. Certifications
were received for the contracts issued. These clauses place the
responsibility on the contractor to provide a disclosure form
when necessary. However, despite the volume of contracts and
certifications received, SPCC did not receive any completed
disclosure forms. ‘

The general belief among contracting officers was that the Byrd
Amendment had 1little effect except in the amount of paperwork
submitted with a contract proposal.




At the Defense National Stockpile Center, we found two lobbying
activity disclosure statements that were not forwarded to the
Office of the Director of Defense Procurement. One statement
should have been included in the November 1990 semiannual report
to Congress and the other statement applies to the November 1991
semiannual report. In addition, we contacted four U.S.
contractors and grantees that had previously filed lobbying
activity disclosure forms. We found that one contractor had
prepared eight additional disclosure forms that were not
forwarded from the DoD contracting offices to the Director of
Defense Procurement. Three of the eight disclosure forms should
have - already been reported to Congress, and the other
five disclosure forms should be reported in the November 1991
semiannual report. .

There were no lobbying activity disclosure forms forwarded from
32 of the 33 DoD contracting offices. However, we located
11 lobbying activity disclosure forms that were not forwarded to
the Director of Defense Procurement including the 5 that should
have already been submitted to Congress. Based on the additional
forms we located, we believe there is a need for an internal
control such as a periodic data call for use in preparing the
semiannual report.

Defense Contract Audit Agency Involvement

The Defense Contract Audit Agency (DCRA), which is responsible
for auditing DoD contracts, treats costs made expressly
unallowable by the Byrd Amendment in the same manner as any of
the other unallowable costs. In November 1990, DCAA issued
guidance to its staff on audit coverage of the Byrd Amendment
restrictions during its audits. DCAA reviews the allowability of
costs incurred by contractors for their legislative liaison
activities and for consultants. DCAA evaluates the contractors'
internal controls for ensuring that unallowable - costs are
identified and excluded from contract proposals, billings, and
claims submitted to the Government. DCAA also assesses the risk
of whether unallowable costs have been or will be charged to the
Government.

Much of DCAA's recent audit coverage related to the approval of
contractor overhead rates for years before the Byrd Amendment
became effective. These overhead audits examine costs that are
charged to indirect expense accounts. DCAA has historically
questioned the allowability of many costs because of inadequate
documentation to support reasonableness. The results of DCAA
audit work are provided to the contracting officer who negotiates
costs, payments, and contract terms and conditions ‘'with the
contractor.
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DCAA can be a control mechanism to verify that contractors filed
a lobbying disclosure form when needed. DCAA audit guidance
relative to the Byrd Amendment restrictions does not currently
include steps for assessing compliance with Byrd Amendment
disclosure requirements. We believe that DCAA should also
examine this area because DCAA has access to contractor records
that show lobbying activities and whether the lobbying costs were
allowable or unallowable. This examination will require review
of documentation for consultant costs that the contractors are
treating as unallowable and not charging to the Government. This
is a necessary first step to provide the DCAA the ability to
jdentify any violations that are subject to monetary fines.

Responsibility for Identification of Lobbying Activities

As conveyed to us by officials outside of DoD contracting
activities, the Byrd Amendment restrictions are not understood
because guidance on the Byrd Amendment was not widely
distributed. Also, there was 1little coverage on the Byrd
Amendment in training courses. When large contracts and
modifications are involved, senior DoD officials and program
officials are more likely to be lobbied by contractors and their
consultants than are contracting officers. Although the DoD
guidance on the Byrd Amendment was circulated to contracting
offices, senior DoD officials who are program officials and
commanders of major commands, did not receive the DoD guidance.
Governmental affairs consultants employed by the contractors we
reviewed had contacts with high-level DoD officials to discuss
program requirements and budget matters. Many of these
consultants were former high-ranking military personnel or senior
Government officials, who typically do not deal with contracting
personnel, but with senior managers. We believe that compliance
with the Amendment might be enhanced if the Secretary of Defense
issued a Department-wide notice on the Byrd Amendment
prohibitions and disclosure requirements. In addition, DoD
should develop forms for use by senior officials to report
lobbying efforts and suspected violations of the Byrd Amendment.

Further Guidance Needed

Seven of the twenty-one disclosure forms we examined were
submitted only because the contractor or grantee was uncertain:
whether its activities were covered by the Byrd Amendment. Both
DoD and contractor officials stated that the Byrd Amendment and
its implementing instructions are not easy to follow. There are
exemptions to when a lobbying disclosure form should be filed in
the current guidance. In addition, contractors and DoD personnel
also had difficulty interpreting when the Byrd Amendment
prohibitions and disclosure requirements came into effect for the
lobbying activities relating to ongoing major programs that have
follow-on sole-source contracts. There is a need for additional
guidance from OMB to clarify this area. We believe the guidance
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should use the existing FAR cost principles related to executive
and legislative lobbying and selling costs. The cost principles
will help differentiate between program and contract lobbying
activities when one contractor is the producer of a weapon system
that is purchased through use of follow-on sole-source contracts
over a period of time. The clarification would provide a basis
for a contractor to determine when a disclosure form is needed.
The guidance could be clarified to show that costs properly
classified and made unallowable under FAR 31.205-22, "Legislative
Lobbying Costs," and FAR 31.205-50, "Executive Lobbying Costs,"
when incurred by consultants on behalf of a prospective
contractor, represent activities that require the filing of a

disclosure form. DCAA can then use this guidance to help
determine if a contractor should have, but had not, filed a
disclosure form. As now interpreted by most contractors, the

Byrd Amendment has had virtually no effect on their precontract
communications with Ehe Government, ‘

RECOMMENDATIONS, MANAGEMENT COMMENTS, AND REVIEW RESPONSE

1. We recommend that the Office of Management and Budget issue
guidance to Federal agencies that clarifies, in the context of
the cost principles contained in Federal Acquisition Regulation
Part 31, the difference between program and contract/grant
lobbying as it relates to follow-on sole-source contracts or
grants for ongoing programs.

Executive Associate Director, Office of Management and Budget
comments. The Executive Associate Director concurred with the
recommendation and stated that implementation would proceed
immediately upon receipt of the final audit report. ‘

2. We recommend that the Director of Defense Procurement:

a. Prepare a DoD-wide notice for signature by the Secretary
of Defense to inform senior officials in the DoD Components of
Byrd Amendment restrictions and disclosure requirements.

b. Develop statements and forms used by senior officials in
DoD to report persons lobbying them and any suspected violations
of the Byrd Amendment to a designated official.

c. Develop a training module for use by DoD Components to
make DoD officials aware of the requirements of the Byrd
Amendment.

d. Establish a procedure for a periodic data call for
lobbying activity disclosure forms that are reported to Congress.
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Director of Defense Procurement comments. The Director
nonconcurred with the recommendations and stated that the
recommendations would add bureaucratic requirements to an already
clogged and overburdened system. The Director believed
Recommendation 2.a. was unnecessary since no improper 1lobbying
was disclosed. For Recommendation 2.b., the Director did not
believe that it was appropriate to include Byrd Amendment
monitoring requirements in the guidance for annual ethics
statements filed by DoD officials. The Director also commented
that implementation of Recommendation 2.c. did not seem
cost-effective because contracting personnel were aware of Byrd .
Amendment requirements. For Recommendation 2.d., the Director
noted that the collection of statistical information would be
burdensome and expensive. The Director stated that they would
emphasize to the Services and Agencies the importance of the
disclosure reporting requirements.

Review response. Based on the Director's comments, we
revised Recommendations 2.b. and 2.d4. for the final report. The
intent of the recommendations is to promote an awareness on the
part of those officials who are most likely subject to be lobbied
and to establish control mechanisms that would improve compliance
with the lobbying disclosure and reporting requirements. The
absence of any disclosure of improper lobbying during this review
should not be construed to mean that such lobbying has not
occurred or will not occur in the future. Also, Recommendation
2.c. is directed more toward program officials and not just
contracting personnel as the Director commented. We reqguest that
management reconsider its © position when responding to
Recommendation 2.a., 2.b., 2.c., and 2.d. in the final report.
Also, the concluding comments made by the Defense Contract Audit
Agency in response to Recommendation 3. reinforce the need for
the Director to initiate corrective action.

3. We recommend that the Director, Defense Contract Audit Agency
establish procedures for the reviews of contractor lobbying and
agency liaison costs, for audit personnel to use in determining
if lobbying activities subject to Byrd Amendment were reported on
lobbying activity disclosure forms.

Defense Contract Audit Agency comments. The Assistant
Director, Policy and Plans, Defense Contract Audit Agency agreed
in principal with Recommendation 3. The Assistant Director added
that clarifying guidance as to the exact nature of unallowable
and disclosable lobbying and specific record keeping requirements
for contractors to follow would be needed to make audit efforts
meaningful. The Assistant Director also addressed the need for
DoD officials to report instances of lobbying to a designated
official as a means of enforcing the Byrd Amendment.
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PART III - ADDITIONAL INFORMATION

Title 31, United States Code, Section 1352,
"I,imitation on Use of Appropriated Funds to
Influence Certain Federal Contractlng and
Financial Transactions”

Office of Management and Budget Governmentwide
Final Guidance for New Restrictions on Lobbying -
Interim Final Guidance

Office of Management and Budget New Restrictions on
Lobbying - Interim Final Rule

Clarifications Regarding Lobbying Restrictions

Clarifications Regarding "Governmentwide Guidance
for New Restrictions on Lobbying"

Federal Acquisition Circular 84-55, Federal
Acquisition Regulation Subpart 3.8

Federal Acquisition Regulation Clause 52.203-11,
"certification and Disclosure Regarding Payments to
Influence Certain Federal Transactions"

Federal Acquisition Regulation Clause 52.203-12,
"Limitations on Payments to Influence Certain
Federal Transactions"

Summary of Potential Benefits Resultlng From
Review

Activities Visited or Contacted

Report Distribution
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APPENDIX A: TITLE 31 UNITED STATES CODE SECTION 1352

§ 1352 Limitation on use of appropriated funds to influence certain Federal
contracting and financial transactions

(a)(1) None of the funds appropriated by any Act may be expended by the
recipient of a Federal contract, grant, loan, or cooperative agreement to pay any -
person for influencing or attempting to influence an officer or employee of any
agency, 8 Member of Congress, an officer or employee of Congress, or an employee
of a Member of Congress in connection with any Federal action described in
paragraph (2) of this subsection.

(2) The prohibition in paragraph (1) of this subsection applies with respect to the
following Federal actions: .

(A) The awarding of any Federal contract.

(B) The making of any Federal grant.

(C) The making of any Federal loan.

(D) The entering into of any cooperative agreement.

(E) The extension, continuation, renewal, amendment, or modification of any
Federal contract, grant, loan, or cooperative agreement.

(bX1) Each person who requests or receives a Federal contract, grant. loan, or
cooperative agreement from an agency or requests or receives from an agency a
commitment providing for the United States to insure or guarantee a loan shall file
with that agency, in accordance with paragraph (4) of this subsection—

(A) a written declaration described in paragraph (2) or (3) of this subsection,
88 the case may be; and
(B) copies of all declarations received by such person under paragraph (5).

(2) A declaration filed by a person pursuant to paragraph (1XA) of this subsection
in connection with a Federal contract, grant, loan, or cooperative agreement shall
contain—

(A) & statement setting forth whether such person—
(i) has made any payment with respect to that Federal contract, grant,
Joan, or cooperative agreement, using funds other than appropriated funds,
which would be prohibited by subsection (a) of this section if the payment
were paid for with appropriated funds; or
(ii) has agreed to make any such payment;
(B) with respect to each such payment (if any) and each such agreement (f
any)— 3 _
(i) the name and address of each person paid, to be paid. or reasonably
expected to be paid;
(ii) the name and address of each individual performing the services for
::l‘u;ch such payment is made, to be made, or reasonably expected to be
e,
(ii) the amount paid, to be paid, or reasanably expected to be paid,
(iv) how the person was paid, is to be paid, or is reasonably expected to
be paid; and
(v) the activity for which the person was paid, is to be paid, or is
reasonably expected to be paid; and
(C) a certification that the person making the declaration has not made, and
will not make, any payment prohibited by subsection (a).

(3) A declaration filed by a person pursuant to paragraph (1XA) of this subsection
in connection with a commitment providing for the United States to insure or
guarantee a loan shall contain—

(A) a statement setting forth whether such person—
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APPENDIX A: TITLE 31 UNITED STATES CODE SECTION 1352
(Continued) ‘

(1) has made any payment tb influence or attempt to influence an officer
or employee of any agency, a Member of Congress, an officer or employee
of Congress, or an employee of a Member of Congress in connection with
that loan insurance or guaranty; or

(i) has agreed to make any such payment; and

(B) with respect to each such payment (if any) and each such agreement Gf
any), the information described in paragraph (2XB) of this subsection.

(4) A person referred to in paragraph (1NA) of this subsection shall file a
declarstion referred to in that paragraph—

(A) with each submission by such person that initiates sgency consideration
of such person for award of a Federal contract, grant, loan, or cooperative
agreement, or for grant of a commitment providing for the United States to
insure or guarantee a loan;

(B) upon receipt by such person of a Federal contract, grant, Joan, or
cooperative agreement or of a commitment providing for the United States to
insure or guarantee a loan, unless such person previously filed a declaration
with respect to such contract, grant, Joan, cooperative agreement or commitment
pursuant to clause (A); and

(C) at the end of each calendar quarter in which there occurs any event that
materially affects the accuracy of the information contained in any declaration
previously filed by such person in connection with such Federal contract, grant,
loan, cooperative agreement, loan insurance commitment, or loan guaranty
commitment.

(5) Any person who requests or receives from a person referred to in paragraph
(1) of this subsection a subcontract under s Federal contract, a subgrant or contract
under a Federal grant, a contract or subcontract to carry out any purpose for which
a particular Federal loan is made, or a contract under a Federal cooperative
agreement shall be required to file with the person referred to in such paragraph a
written declaration referred to in clause (A) of such paragraph.

(6XA) The head of each agency shall collect and compile the information con-
tained, pursuant to paragraphs (2XB) and (3XB) of this subsection, in the statements
filed under this subsection and, on May 31 and November 30 of each year, submit to
the Secretary of the Senate and the Clerk of the House of Representatives a report
containing a compilation of the information contained, pursuant to such paragraphs,
in the statements received during the six-month period ending on March 31 or
September 30, respectively, of that year. The report. including the compilation, shall
be available for public inspection 30 days after receipt of the report by the Secretary

and the Clerk.

(B) Notwithstanding subparsgraph (A)—

(i) information referred to in subparagraph (A) that involves intelligence
matters shall be reported only to the Select Committee on Intelligence of the
Senate, the Permanent Select Committee on Intelligence of the House of
Representatives. and the Committees on Appropriations of the Senate and the
House of Representatives in accordance with procedures agreed to by such
committees; : '

(ii) information referred to in subparagraph (A) that is specifically authorized
under criteris established by an Executive order to be kept secret in the interest
of national defense or foreign policy, is elassified in accordance with such order,
and is available only by special access shall be reported only to the Committee
on Foreign Relations of the Senate and the Committee on Foreign Affairs of the
House of Representatives or the Committees on Armed Services of the Senate
and the House of Representatives (whichever such committees have jurisdiction
of matters involving such information) and to the Committees on Appropriations
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(Continued)

of the Senate and the House of Representatives in accordance with procedures
agreed to by such committees; and

(1ii) information reported in sccordance with this subparagraph shall not be
available for public inspection. )

(1) The Director of the Office of Management and Budget, after consulting with
the Secretary of the Senate and the Clerk of the House of Representatives, shall
issue guidance for agency implementation of, and compliance with, the requirements
of this section.

(CX1)! Any person who makes an expenditure prohibited by subsection (a) of this
section shall be subject to a civil penalty of not less than $10,000 and not more than
$100,000 for each such expenditure.

(2XA) Any person who fails to file or amend a declaration required to be filed or
amended under subsection (b) of this section shall be subject to a civil penalty of not
less than $10,000 and not more than $100,000 for each such failure.

(B) A filing of a declaration of a declaration amendment on or after the date on
which an administrative action for the imposition of a civil penalty under this
subsection is commenced does not prevent the imposition of such civil penalty for a
failure occurring before that date. For the purposes of this subparagraph, an
administrative action is commenced with respect to a failure when an investigating
«f)afflicia] determines in writing to commence an investigation of an allegation of such

ure.

(3) Sections 3803 (except for subsection (¢)), 3804, 3805, 3806, 3807, 3808, and 3812
of this title shall be applied, consistent with the requirements of this section, to the
imposition and collection of civil pepalties under this subsection.

(4) An imposition of a civil penalty under this subsection does not prevent the
United States from seeking any other remedy that the United States may have for
the same conduct that is the basis for the imposition of such civil penalty.

(dX1) The official of each agency referred to in paragraph (3) of this subsection
shall submit to Congress each year an evaluation of the compliance of that agency
with, and the effectiveness of, the requirements imposed by this section on the
agency, persons requesting or receiving Federal contracts, grants, loans, or coopera-
tive agreements from that agency, and persons requesting or receiving from that
agency commitments providing for the United States to insure or guarantee loans.
The report shall be submitted at the same time the agency submits its annual budget
justifications to Congress. -

(2) The report of an agency under paragraph (1) of this subsection shall include
the following:

(A) All alleged violations of the requirements of subsections (a) and (b) of this
section, relating to the agency's Federal actions referred to in such subsections,
during the year covered by the report. :

(B) The actions taken by the head of the agency in such year with respect to
those alleged violations and any alleged violations of subsections (a) and (b) of
this section that occurred before such year, including the amounts of civil
penalties imposed by the head of such agency in such year, if any.

(3) The Inspector General of an agency shall prepare and submit the annual
report of the agency required by paragraph (1) of this subsection. In the case of an
agency that does not have an inspector general, the agency official comparable to an
inspector general shall prepare and submit the annual report, or, if there is no such
comparable official, the head of the agency shall prepare and submit such annual

report. .
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(eX1XA) Subsection (aX1) of this section does not apply in the case of a payment
of reasonable compensation made to an officer or employee of a person requesting
or receiving a Federal contract, grant, loan, or cooperative agreement to the extent
that the payment is for agency and legislative liaison activities not directly related to
a Federal action referred to in subsection (aX2) of this section.

(B) Subsection (aX1) of this section does not prohibit any reasonable payment to 2
person in eonnection with, or any payment of reasonable compensation to an officer
or employee of a person requesting or receiving, a Federal contract, grant, loan, or
cooperative agreement or an extension, continuation, renewal, amendment, or modifi-
cation of a Federal contract, grant, loan. or cooperative agreement if the payment is
for professional or technical services rendered directly in the preparation, submis-
sion, or negotiation of any bid, proposal, or application for that Federal contract,
grant, loan, or cooperative agreement of for meeting requirements imposed by or
pursuant to law as a condition for receiving that Federal contract, grant, loan, or
cooperative sgreement.

(C) Nothing in this paragraph shall be construed s permitting the use of
appropirated ¢ funds for making any payment prohibited in or pursuant to any other
provision of law?

(2) The reporting requirement in subsection (b) of this section shall not apply to
any person with respect to—

(A) payments of reasonable compensation made to regularly employed offi-
cers or employees of a person requesting or receiving a Federal contract, grant,
loan, or cooperative agreement or 8 commitment providing for the United States
to insure or guarantee a loan;

(B) & request for or receipt of a contract {(other than & contract referred to in

~ clause (C)), grant, cooperative agreement, subcontract (other than & subcontract

referred to in clause (C)), or subgrant that does not exceed $100,000; and

(C) a request for or receipt of a loan, or a commitment providing for the
United States to insure or guarantee a loan, that does not exceed $150,000, or
the single family maximum mortgage limit for affected programs, whichever is
greater, including a contract or subcontract to carry out any purpose for which
such & loan is made.

(D The Secretary of Defense may exempt a Federal action described in subsection
(aX2) from the prohibition in subsection (a)1) whenever the Secretary determines, in
writing, that such an exemption is in the national interest. The Secretary shall
transmit a copy of each such written exemption to Congress immediately after
making such determination.

(g) The head of each Federal agency shall take such actions as are necessary to
ensure that the provisions of this section are vigorously implemented and enforced in
such agency.

(h) As used in this section:
(1) The term “recipient”, with respect to funds received in connection with 3
Federal contract, grant, loan, or cooperative agreement—
(A) includes the contractors, subcontractors, or subgrantees (as the case
may be) of the recipient; but _
(B) does not include an Indian tribe, tribal organization, or any other
Indian organization eligible to receive Federal contracts, grants, cooperative
agreements, or loans from an agency but only with respect to expenditures
that are by such tribe or organization for purposes specified in subsection
(a) and are permitted by other Federal law.
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(2) The term “agency” has the same meaning provided for such term in
section 552(f) of title 5, and ‘ncludes 8 Government corporation, as defined in
section 9101(1) of this title.

(3) The term *person’— )

(A) includes an individual, corporation, company, association, authority,
firm, partnership, society, State, and local government, regardiess of wheth-
er such entity is operated for profit or not for profit; but

(B) does not include an Indian tribe, tribal organization, or any other
Indian organization eligible to receive Federal contracts, grants, cooperative
agreements, or loans from an agency but only with respect to expenditures
by such tribe or organization that are made for purposes specified in
subsection (a) and are permitted by other Federa] law.

(4) The term “State” means a State of the United States, the District of
Columbia, the Commonwealth of Puerto Rico, a territory or possession of the
United States, an agency or instrumentality of a State, and a muiti-State,
regional, or interstate entity having governmental duties and powers.

(5) The term “local government” means a unit of government in a State and,
if chartered, established, or otherwise recognized by s State for the performance
of a governmental duty, the following entities:

(A) A locsl public suthority.

{B) A special district.

(C) An intrastate district.

(D) A council of governments.

(E) A sponsor group representative organization.

(F) Any other instrumentslity of & local government.

(6)(A) The terms “Federal contract”, “Federal grant”, “Federal cooperative
agreement” mean, respectively— .

(1) a contract awarded by an agency;

(ii) a grant made by an agency or a direct appropristion made by law o
any person; and

(ili) a cooperative agreement entered into by an agency.

(B) Such terms do not include—~

(i) direct United States cash assistance to an individual;

(i) a loan; V

(ili) loan insurance; or

(iv) 2 loan guaranty.

(1) The term “Federal loan” means a loan made by an agency ¢ Such term
does not include loan insurance of a loan guaranty ¢

(8) The term “reasonable payment” means, with respect to professional and
other technical services, a payment in an amount that is consistent with the
amount normally paid for such services in the private sector.

(9) The term “reasonable compensation” means, with respect to a regularly
employed officer or employee of any person, compensation that is consistent
with the norma! compensation for such officer or employee for work that is not
furnished to, not funded by, or not furnished in cooperstion with the Federsa!
Government.

(10) The term “regularly employed” with respect w an officer or employee of
8 person requesting or receiving a Federal contract, grant, loan, or cooperative
sgreement or & commitment providing for the United States to insure or
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guarantee a loan, means an officer or employee who is employed by such person
for at lesst 180 working days within one year immediately preceding the date of
the submission that initiates sgency consideration of such persan for receipt of
such contract, grant, loan, cooperstive agreement, loan insurance commitment,

or loan gusranty commitment.

(11) The terms “Indian tribe” and “tribal organization” have the meaning
provided in section 4 of the Indian Self-Determination and Education Assistance

Act (25 U.S.C. 450D).

{Added Pub.L. 101-121, Title I11, § 81%aX1), Oct 28, 1989, 103 Stat. 750, and amended Pub.L.

101-512, § 820, Nov. 6, 1930, 104 Stat. 1977)

180 in original. Probably should resd *(cX1)"

280 in original. Probably should be “appropriated”
350 in original. Probably s period should be inserted.

Historica!l and Statutory Notes

Effsctive Date. Section 31%(d) of Publ
101-121 provided that: “Section 1352 of title 31.
United States Code (this section] (a3 added by
subsection (a)), shall take effect with respect to
Federal contracts, granis, jloans, cooperative
agreements, loan insurance commitments, and
loan guaranty commitments that are entered into
or made more than 60 days after the date of the
enactment of thit Act [Oct. 23, 1989]."

First Roport en May 31, 1990; Comteat. Sec.
ton 319(b) of Pub.l. 101-12]1 provided that:
“The first report submitied under subsection
(X6) of section 1352 of title 31, United States
Code [subsec. (DX6) of this section) (as added by
subsection (a)), shall be submitted on May 31,
1990, and shall contain 8 compilation relating to
the statements received under subsection (b) of
such section fsubsec. (b) of this section) dunng the
tix-month period beginmng on October §, 1989

Notification of Compliance Date; Guidanee for
Agency Implementation. Section 3159(c) of Pub.L
101-121 provided that: “The Director of the
Oflice of Managemen: and Budget shall notify the
head of esch agency that section 1332 of title 31,
United States Code [this section] (as sdded by
subsection (8)), is to be complied with commenc-
ing 60 days after the date of the enactment of this
Act [Oct. 23, 1989]. Not later than 60 days after
the date of the ensciment of this Act [Oct 23,
1989), the Director of the Office of Mansgement
and Budget shall issue the guidance required by
subsection (bXT) of such section {subsec (BX7) of
this section).”

Library References

United States €282(1)

WESTLAW Topic No 193.
CJ.S. United States § 122
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APPENDIX B: OMB GOVERNMENTWIDE GUIDANCE FOR NEW
RESTRICTIONS ON LOBBYING — INTERIM FINAL GUIDANCE

52308 Federal Register / Vol. $4. No. 243 | Wednesday, December 20,1989 / Notices

OFFICE OF MANAGEMENT AND BUDGET

Covernzentwide Guidance for New Restrictions on Lobbying
ACENCY: Office of Management and Budget

ACTION: Interim Final Guidance »

SUMMARY: This interim final gquidance is called for by Section
319 of Public law 101-121. Section 319 generally prohibits
recipients of Federal contracts, grants, and loans fron using
appropriated funds for lobbying the Executive or Legislative
Branches of the Federal Government in connection with a specific
contract, grant, or loan. Section 319 also requires that each
person who requests or receives a Federal contract, grant,
cooperative agreement, loan, or a Federal commitment to insure or
guarantee a loan, must disclose lobbying.-

DATE: This quidance is effective Decenber 23, 1989. Comments on
OMB's interim final guidance must be in writing and must be
received by [60 days from publication). TUate-filed comments will
be considered to the extent practicable.

ADDRESS: Office of Management and Budget, '10300 New Executive
¢ftice Building, Washington, DC 20503.

PCR FURTHER INPORMATION CONTACT: For contracts, contact Richard
C. Loed, Office of Federal Procurement Policy, OMB (telephone:
202-395-3300). For grants and loans, contact Barbara F. Kahlow,
Financial Management Division, OMB (telephone: 202-395-3053).

SUPPLEMENTARY INFORMATIONS

A. Baékground.

on October 23, 1989, the President signed into law the Department
of the Interior and Related Agencies Appropriations Act for
Fiscal Year 1990 (“the Act®™). Section 319 of the Act amends
title 31, United States Code, by adding a new Section 1352,
entitled "Limitation on use of appropriated funds to influence
certain Federal contracting and financial transactions.® Section
1352 takes effect with respect to Federal contracts, grants,
loans, cooperative agreements, 1loan insurance commitments, and
loan guarantee comnitments that are entered into or made more
than 60 days after the date of the enactment of the Act, i.e.,
December 23, 1989. -

Section 1352 requires the Director of the Office of Management
and Budget to issue® governmentvide guidance for agency
implementation of, and compliance with, the requirements of this
section. The Conference Report indicates that the conferees
"expect that all agencies shall expeditiously promulgate
requlations to implement the requirements of this section, and
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that all such regulations shall be uniform and shall comply vith
the governaent-vide guidance fssued by the Director of the oftfice
of Management and Budget pursuant to paragraph (b)(7). Also,
major agencies, as designated by OMB, shall issue & common rule
corplying with the guidance fssued by OMB.*

B. Interia N.ml. Guidance,

OMB's interim final guidance is prepared in regulation format to
facilitate §ts use by the executive departments and agencies in
preparing the common rule called for in the Confersnce Report.
Thers vill dbe tvo common ' rules ' fssued by the executive
defurtunu and agencies #s interinm final rules vithin 90 days of
this interim final guidances a common rxule to Appear in the
Federal Acquisition Regulation (FAR) for most contracts; and a
cormon rule for contracts not subject to the YAR, grants, loans,
cooperative agreeasnts, loan -insurance commitaents, and 31oan
guarantes comanitnents ("nonprocuremdnt®). --The FAR common gule
will contain the sams substance as the ONB guidance, * without
elaboration, bdut will he reformatted, with additional
instructions. The nonprocurement common rule will be verbatis to
the OMB guidance. All three documents (OMB's interim final
guidance and the two iInterim final common rules) will shars a
public docket. The final versions of all three vill be published

simultanecusly.

The FAR common rule vwill be co-signed by the tharse agsncies (the
Departzent ©of Defense, the General Services Administration, ang
the National Aerocnautics and Space Adsinigtration) authorized to
issue the FAR xulemaking, sffective for all executive departsents
and agencies. -The nonprocuremsent comscn rule will be signed by
the folloving 29 major agencies: Departnents of Agriculture,
Comnerce, Defense, Education, Energy, Health and Human Sarvicss,
Housing and Urban Development, Interior, Justice, lador, State,
Transportation, Tressury, Veterans Affairs; ACTION, Agency for
International Development, Environmental Protection Agency,
Export-Isport Bank of the United States, Federal FEnergancy -
Managenent Agency, General Services Adninistration, National
Aeronautics and Space Administration, Satiocnal Endowaent for the
Arts, Rational Endownent for the Bumanities, National Ssclence
Foundation, Overseas Private Investaent Corporation, Peaca Corps,
small PBusiness Adainistration, Tennsssee Valley Autbority and

United States Information Agency.

The following Circulars of the Office of Kanagesent and Budget
(OMB) will be revised to indicsts a cross reference tg. the
requirensnts in the ONB guidance: OMB Circular A-21, %Cost
Principles for PEducational Institutions;® OB Circular a-87,
w"cost Principles -for State and Local Govermments;® and, OMB
Circular A-122, *Cost Principles for Nonprofit Orgunlndom."
Costs mada specifically unallowablse by the requirements in the
guidance are not mads allowvable under any of the provisions of
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fhese Circulars. Conversealy, cCosts that are specifically
the provisions of thess Circulars are not made

le under
unallovable ¢ requiresents in the guidance.

allovable under th
ade specifically unallowadle by the requirements in the
g:;uqu’iduncop.vul noty. be made allovable under any of the
provisions of the FAR. Conversely, costs that are specifically
unallovable under the provisions of the FAR are not nads
allovable under the requirsments in the G guidanca.
fdance calls for an annual roi:ort to be prepared b{ each
to be submitted to Congress.- Coples of
forwarded .to the Pinancial NKanagemsnt

The gu
Inspector General and
these reports should be
pivision of OMB as vell.

The guidance gi.-o calls for sami-annual eo-pllatiom of .
disclosure Teports to be prepared by each agency and to be
subnitted to Congress. Agencies shall submit a "negative® report

42 no disclosure rsports vere veceived,

€. Papervork Reduction Act.

This interim final fuidmco contains information collection
requirements, Accordingly, & Papervork Reduction Act emergency
approval vas requested pursuant to 44 U.8.C. 3507(g) and S C.P.R.
3320.18 and vas granted under OMB control nuaber 0348-0046. ons
estimates the reporting burden for this information collection to -
average 30 minutes per response. The time necessary for £11ing
)tho first disclosure nl‘ differ fros that for the -subsequant
disclosures. BHovever, the adsence of experience vith such
reporting, OXB does not have sufficient data to detsrmine the
universe of total coversd Pederal actions or the volume -of
activity that vill de affected by this guidance. Therefors, an
estimate of the total burden of this information collection:
requirement is not provided at this tims. Public comaent dis .
requested to assist in accurately estimati thq burden of this
information collection, includings (1) estimates of the amount
of time required to comply with this reporting raquireaasnt, (2)
estimates of the mumber of expected disclosure reports, and .(3)
the basis for thess estimates..- ONMB is also interasted in
cozments on the feasibility of electronic or other methods for
£51ing the information on the .disclosure .standard fora o -the -

Tederal Governaent.

q : ) ° A 3N - v E
Te

Richard G. Darman
Pirecto .
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PART - NEW nzsmc'rxm ON LOBBYING
gubpart A ~ Cenersl

.100 Conditions on use of funds.

T.105 Definitions.
T".110 Certitication and Disclosurs.

Subpart B ~ Activities by Own Employees
____+200 Agency and legislative liaison.
.205 Professional and tachnical services.

T .210 Reporting. :

Subpart € = Activities by Other than Owvn Employess
e300 Professional and technical services. :

Subpart D ~ mxuu} and Enforoemsant
___+400 Penalties. .
.405 Penalty procedures.

.410 Enforcenant.

Subpart B ~ Exexptions
___»500 Becretary of Defense.

¥ ~ Agency Reports

PO
—__+600 Semi-annual compilation.
—__+60S Inspector Gensral report,

Appendix A to Part ___ - Cartification Regarding lobbying
Appendix B to Part ___ -~ Disclosure Yorm to Report Loﬁbyinq
Appendix C to Part __ - Contract Clause

Autboritys Bection 319, Public lav 101332 P
{citation to Agency rulenaking authority]. (31 U.B.C. "13%2);

Subpart A = Ceneral
(___.100 Conditions on use of funds,

(a) ¥o appropriated funds may bs expended by the recipient of

Federal contract, grant, loan, or cwporntiyvo ngruu‘;ae tooxta;
any person for influencing or attempting to influence an officer
or employee ©f any agency, A& Xeaber of Congress, an officer or
enployes of Congress, or an eaployee of a Member of Congress in
connection with any of the following covered Federal actions:-
the avarding of any Yederal contract, the making of any Federal
grant, the making of any Federal loan, the entsring into of any
cooperative ?gromnt. and the axtension, continuation, renewal,

4
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amendment, or modification of any Federal contract, grant, loan,
or cooperative agreement, .

{b) Each person who requests or receives from an agency a
Federal contract, dgrant, loan, or cooperative agreement shall
file with that agency a certification, set forth in Appendix A,
that the person has not made, and will not nake, any payment
prohibited by paragraph (a) of this section.

(c) Each person who requests or receives from an agency a
Federal contract, grant, loan, or a cooperative agreement shall
file with that agency a disclosure form, set forth in Appendix B,
if such person has made or has agreed to make any payment using
nonappropriated funds (to include profits from any covered
Federal action), which vould be prohibited under paragraph (a) of
this section it paid for with appropriated funds.

{4d) Each person who requests or receives from an agency a
comnitment providing for the United States to insure or guarantes
a loan shall file with that agency a statement, set forth i{n
Appendix A, whether that person has made or has agreed to make
any payment to_influence or attempt to influence an officer or
employes of any agency, a Member of Congress, an officer or
employee of Congress, or an employee of a Member of Congress in
connection with that locan insurance or guarantes. :

(e) Each person who requests or recelves from an agency ‘a :
comnitment providing for the United States to insure or guarantee
a locan shall file with that agency a disclosure form, set forth
in Appendix B, if that person has made or has agreed to make any
payment to influence or attempt to influence an officer or
employee of any, agency, a Membar of Congress, an officer: or
employee of Congress, or an employee of a Member of Congress in
connection with that loan insurance or guarantee.

{___.108 De_tlnitions. )
For purposes of this part:

(a) Agency, as defined in 5 U.S.Cc. 552(f), includes Federal
executive departments and agencies as well as independent
regulatory commissions and Government corporations, as defined in
31 U.S.C. 9101(1)._,.

(b) Covered Federal action means any of the following Federal
actions: o :
(1) The awarding of any Federal contract;
(2) The making of any Federal grant;
(3) The making of any Federal loan;
(4) The entering into of any cooperative agreement; and,
(5) The: extension, continuation, renewal, - amendment, or

4
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modification o©of any Pederkl contract,’ grant, 1loan, or
cooperative agreement. -
Covered Pederal action does not include receiving from an agency
a coamitment providing for the United States to {nsure or
gusrantee a loan. ' Loan gquarantees and losn insurance ure

addressed independently within this part.

(¢) [Federal contract means an acquisition contract avarded by an
agency, 4$ncluding those subject to the Federal Acquisition
Regulation (FAR), and any other scquisition contract for real or
personal property or services not subject to the FAR.

(q)
entered into by an agency.

(e) Zederal grant means an avard of financial assistance in the
fora of money, or property in lieu of money, by the Xederal
Government or s direct appropriation made by lav to any person.
The term does not dnclude technical assistance which provides
ssrvices instead of money, or other assistance in the form of
revenue sharing, loans, loan guarantees, lcan insurance, interest
subsidies, insurance, or direct United States cash assistance to
an individual. -

(£) Zederal loan means a loan made by an agency. The ters doss
not include loan guarantee or loan insurance. ‘- -

{9) Indian triba and gribal organization have the meaning
provided in section 4 of the Indian Self-Determination and
Zducation Assistance Act (25 U.5.C. 450D). Alaskan Natives are
i{ncluded under the definitions of Indian tribes in that Act:

means a coopo;'atl_vo agreenment

means making, with:

(h) i d
the intent to influence, any communication to or uappearance

before an officer or employee ©of any agency, & Kexber of
Congress, an officer or employss of Congress, or an exployes of &

Mexber of Congress in connection with any covered Federal action.

(1) Losn guarantee and loan insurance mean an agency's guarantes
or insurance of a loan made by-a person. - *

ij) local government means a unit of governxzent in a State and,
£ chartesred, established, or othervise rscognized by a State for

the performance of a governmental duty, including a local public -

authority, a special district, an intrastate district, a eouncil
of governzents, & Sponsor group representative organization, and

any other instrumentality of a local government. .
includes the ‘following

.

X} Officer or employes of an_agency
individualu wvho ars employed bx an agency: .
(1) An individual vho is appointed to -a position in the
Governaent under title -8, U.S. Code, including a position
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under a tesporary appointment; :

(2) A menber of the uniformed services as defined in
section 101(3), title 37, V.8, Code}

(3) A special Government employss as defined in- section
202, title 18, U.8. Code; and, .
(4) An individual vho is & mexber of a Pederal advisory
connittee, as defined by the Federal Advisory Committes Act,

title 5, U.8. Code appendix 2. . .

(1) _person weans an individual, corporation, coumpany,
association, authority, firm, pertnership, soclety, State, and
local government, regardless of vhether such entity is operated
for profit or not for profit. This term excludes an Indian
. tride, tribal organization, or any other Indian organization with
respect to expenditures’ specifically pernitted by other Federal

lav.

(») Reasonabls compensation means, wvith respsct to a regularly
"employed officer or employes of any person, compensation‘that is
consistent with the normal compensation for such officer or
employss for work that is not furnished to, not funded by, or not
furnished in cooperation with the Federal Government. .

(n) Reasonable paysent weans, with respect to professional and
otber technical services, & paysent in an amount -that is
cons{stent with the amount normally paid for such services in ths
private sector.

(o) Recipient includes all contractors, subcontractors at any.--
tier, and subgrantees at any tier of the recipient o©f funds
received in connection with a Pederal contract, grant, loan, or
cooperative agreezent. The term excludes an Indian tride, tribal
organization, or any other Indlan organization vith respect to
expsnditures specifically parmitted by other Pederal lav., . :
(p) Regqularly employed mweans, with re to an officer or
eaployes ©Of a person requesting or receiving a Federal contract,
grant, loan, or cooperative agresament or a-comnitsent providing
for the United States to insure or guarantes 3 loan, an officer
or spployse who is esployed -by such person for at least 130
working days vithin one year immediatsly preceding the date of
the subniasion that initiates agency consideration of such person
for receipt of such contract, grant, loan, cooperative agreenment,
loan insurance comaltment, ©r loan guarantee comaitment. . An
- officer or employee vho {s employed by such person for less than
130 vorking days within one year imnediately preceding the date
.of the submission that initlates egency consideration of such
person shall be considered to be regularly employed as soon as he
or she is employed by such person for 130 vorking days. ~ - t .

(Q) Etats mesns a State of the United Statss, tbe District of
Colusbia, tha Commonvealth of Puerto Rico, a tmltogy .op

.7 .
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possession of the United States, an agency or instrumentality of
s Stats, and a multi-State, regional, or interstate entity having

governsental duties and povers.
{___.110 Certification and Disclosure.

(a) Tach person shall file a certification, and a disclosure
torm, if required, vith each subaission that initiates agency

consideration of such person fori
(1) Awvard of a Pederal contract, grant, or coopsrative

agreenant exceeding $100,000; or
2} An avard of a Yederal loan or a commitment providing for

(2)
the United States to insure or guarantee 3 loan exceeding
$150,000. "

gach person shall file a cortlticailon, and-n dlﬂclomro

.

(b)
fora, if required, upon receipt by such person ofi

(1) A PFederal contract,’ grant, or cooperative agreement

sxceeding $100,000; or . . : o

(2) A Pederal lcan or a comaitment providing for the United

States to insure or guarantee a loan axceeding $150,000,
unless such person previously filed a —cartification, and a
di;:}o.ur- _form, i¢ required, under paragraph (a) ‘of this
section. - - co- ' . . ’

(c) Each person shall file a disclosure form at the end 6f each
calendar qguarter in vhich there occurs any event that requires
disclosure -or that materially affects the accuracy of. the
information contained in any disclosure form previously filed by
such person under paragraphs (a) or (b) of this section. An
event that materially affects the accuracy of the information
reported includes: ©o- . .. e ee .
(1) A cumulative increase of $25,000 or more in the amount
rid or expected to be paid for influencing or attespting tec
nfluence a covered Federal actions or »
(3) A change in the person(s) or individual(s) influencing
or attempting to infiuence a covered Fedesral action; or,
(3) A change in the officer(s), employee(s), or Mexber(s)
contacted to influence or attempt to influence a covered

Federal action. - . - © e .

(d) Any .porson vbo'nquom or ro'c'c‘ivu tron' a ;;onon -rofcn'c.d
to in paragraphs (a) or (b) of this sections - ’ :
(1) A subcontract excesding $100,000 at any tier under a

Pederal contracty - .
(2) A subgrant, contract, or subcontract exceeding $10Q,000

at any tier under a Yederal grant) .
{3) A contract or subcontract exceeding $100,000 at any tier

under a Fsderal loan exceeding $150,000; or, o
(4) A contract or subcontract exceeding $100,000 at any tier

under a Pederal cooperative agreement,

-~

‘-
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all gile & certification, and s disclosure form, if required,
. the next tier adove. : .

(e) A1l disclosure forms, but not certifications, shall be
forvarded fros tier to tier until geceived by the person
referred to in paragraphs (a) or (b) of this section. That
person shall forvard sll disclosure forms to the agency. -

(£) Any certification or disclosure form filed under paragraph
(e) shall be treated as a material representation of fact upon
wvhich all receiving tiers shall rely. All liability arising from
an erronecus represantation sball be borne solely by the tier
2£51ing that representation and shall pot be shared by any tier
to which the erronecus representation is forvarded. Submitting
an erroneocus certification or disclosure constitutes a failure to
f£1le the required certificaticn ar disclosure, respectively. 1It
a person fails to file & required certification or disclosure,
the United States may pursus all available remédies, including
thoss authorited by sectioa 31352, title 31, U.8. Cods,

(g) Yor awvards and comitments im process prior to Decenmder 23,
3989, but pot made befors that dats, certifications shall be
‘:oquirod at avard or commitment, covering ectivities occurring
betveen Daceader 23, 1988, and the date of avard or comnitment.
Bovever, for avards and commitaents in process prior to the
DeceaBsr 33, 1989 effective date of thess provisions, but mot
wads before Decenber 23, 1989, dAisclosure forss shall not be
required at time of svard or commitment but shall be filed withia

30 days. -

(b) Yo reporting is regquired for an -cu'v&ty paid for with
appropriated funds 4if that activity is allovable under either
subpart B or C.

sudbpart 3 - Activities b,r Oovn n-;pla;-ou
(__.200 Agency and leglslative lfaiscn.’ )

(a) The probibition on the use of appropriated funds, 4n
(___+100 (a), dces mnot apply. in the case of a paysent eof
reasonable compensation made to.an officer or eaployes of a
person reguest or peceiving a Pederal contract, grant, loan,
or cooperative agressent If the paypent is for agency and
legislative liaison sctivities not diroctly related to a covered

Federal action. -1 . . e

(d) Tor purposes of pang.raph .(;) of this section, providing may
Information specifically requested by an agency :“_P Coraqr:-q- ia
allovable at any time. . .

. . - el n eaes

{c) Yor purposes of j nﬁaph a) of this section, the follov
agency w?:qhht;s: b3 im( .’ctlvluu ars allovadle at a‘g

- v o= a

v oo
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time only vhere they are not related to & specitic solicitation

for any covered Federal action: ’
(1) Discussing vwith an agency (including individual
demonstrations) the qualities and characteristics of the
person's products or services, oconditions or terms of sale, .
and service capabllitles; and,
(2) Technical discussions and other activities reqarding the
application or »adaptation of the person's products or

services for an agency's use. .

4) TFor urpo.u- of paragraph (n) of this o;ctlon the following
! ur?d legfslative liaison activities are allovable only i

agen
vgo::y they are prior to forsal solicitation of any covered

rederal actions . .
(1) Providing any information not specifically requested but

necessary for an agsncy to make an informed decision
fnitlation of a covarsd Fedaral actiona; . . .
(2) Technical discussions regarding the preparation of an
unsolicited proposal prior to its ofticial subaission; and,

(3) Capability presentations by persons seeking avards from
an agency pursuant to the provisions of the Small Business
Act, as amepded by Public law 95-507 and othsr subsequent

apendments. .o L

(e) Only those activities 'cxpro"uly authorized by this section
are allovadle under this section. : .o '

(___.208 hotou-ioml and technical services.

(a) The prohibition on the use of appropriated funds, in
(__+100 (a), does not apply 4n the case  of & payment of
reasonable compensation made to an officer or exployss of a

person requesting or receiving a TYederal contract, grant, loan,

or cooperative agreement or an extension, continuation, renewal,
azendzent, or modification of a Federal contract, g¢rant, loan, or '
cooperative agreement if payment is for professional or technical

services rendered directly in the preparation, submission, eor
negotiation of any bid, proposal, or application for that Federal
contract, grant, loan, or cooperative agreemsant or for noeting
requirenents imposed by or pursuant to lav as a condition for X
receiving that Federal caontract, grant, loan, or cooperative :

’qrou‘nt.

(b) Yor purposes of paragrapk (a) of this section, “professional
and technical services® shall de ‘limited to advics and analysis

- directly applying any professional or technical discipline, rFor
exaxple, drafting of a legal document accompanying .1b“ ‘vr
cal advice

proposal by a “lawyer is allovadle. Similarly, techni

provided by an engineer on’ the performance or operational
capabilify of a plece of equipment rendered directly in the
negotiation of a contract s allovadble. Bovever, commnications
with the intent to influence made by 3 professional (such as a

ao
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1icensed lavyer) or a technical person (such as a licensed
sccountant) are not 8llovable under this' section unless they
provide advice and analysis directly nppxylni their professional
or technical expertise and unless the advice or amlysis s
rendsred directly and solely in the preparation, subaission or
negotiation of a covered Federal action. Thus, for example,
comsunications with the intent to influence made by & lavyer that
do not provide legal advice or analysis directly and solely
related to the legal aspects of his or her client's propossl, but
generally advocats one proposal over another are not allovable
under this section bscause the lavyer Iis not providing
rofessional legal services. 8imilarly, coxmunications vith the
Zntont to influence made by an engineer providing an engineering
analysis prior to the ;toparation or submission of a bid or
roposal ars not allovable under this section since the snginesr
T' providing technical services but not directly ‘in the
preparation, submission or negotiation of & covered Trederal

action. .

(c) Requiresments imposed by or pursuant ¢o lav as 3 condition
for receiving a covered rederal awvard include those Tequired by
lav or regulation, or reasonadbly expected to be required by lav
or regulation, and any other _toquirounu_ in the actual avard

docunents. ’

" (4) Only thoss services exprassly authorized by this section are
allowvadle under this section.

{__.210 Reporting.

- . .. . ’ [N - . .
Mo reporting is required vith respect to payments of reasonable
compensation made to regularly employed officers or employees df

a p.r.onc . . N

Bubpart € ~"Activities by Othar than Ovn Exployees

§_ 300 Professional and _to;:hn_lcal services.

{a) The prohibition on the ‘use of appropriated funds, in
{ <100 (a), doesz -not apply in the case of ‘any reisonable
paymsent to a rson, other. than an officer ®r employss of a
person requast or receiving a coversd Tederal action, if the
payment is for professional -or .technical services rendered
_directly in the preparation, subnission, -or negotiation ‘'of any
bia, proposal, or application for that Federal contract, grant,
loan, or cooperative agreement or for weeting requirements
dnmposed by or pursuant to lav as a condition for receiving” that
Yederal ‘contract, grant, loan, or cooperative dgreement. - .

(b) The re rtinq nqui.rumb In (_-2110 (a) and [b) roqa'r'di "
£i1ing a disclosurs fora dy each person, lt‘ rbqulro‘:, shall n:g
apply vith respect to professional or technical services rendered

- A
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directly im the preparation, subaission, or negotiation of any
connitaent providing for the United States to insurs or guarantee

a loan.

(c) Tor purposes of paragraph (a) of this section, ®professional
and technical services® shall be 1imited to advice and analysis
directly applying any professional or technical discipline. Yor
example, drafting of a 1legal docusent accompanying a pid or
proposal by a lavyer is allowvable. $iamllarly, technical advice
provided by en engineer on the performance or operational
capability of a plece of equipment rendered directly in the
negotiation of a contract is allowadle. Hovever, communications
vith the intent to influence made by a professional (such as a
licensed lawyer) or a technical person (such as » 1ficensed
sccountant) are not sllowable under this section unless thof

fos and amlysis directly applying thelr proressiona
- [ the _advice OF Analvais Is_

OF
render T 8—woluIy In the preparation, submission or
negotiation of a covered Federal action.. Thus, for exasple,
communications with the intent to influence made by a lavyer that
do not provide legal advice or analysis directly and solely
related to the legal aspects of his or her client's proposal, but
generally advocate one proposal over another are not allovadle
under this section becauss the. lavyer s mnot providing
professional legal services. 6iamilarly, communications with the
Intent to influence made by an engineer providing an enginesring
analysis prior to the preparation or submission of a pid or
proposal are not allovable under this section since the enginesr
is providing technical services but not directly in the
preparation, submission or negotiation of &  covered Yeoderal

action. .
(8) Requirements izposed by or pursuant to lav as a condition
for receiving a covered Yederal avard include those required by

lav or regulation, or reasonably expectsd to be required by lav
or regulation, .n'd any .ot‘hu: requirerments in the actual s-ard

docunents.

(o) Parsons -othtr— than officers or saploye¢es of .a person
requesting or recelving a -covered Tede action .Sncluds

consultants and trade lnochuom.. .. -

(£) Only those services cxpx"ul:ly ;uthorhod by this section are
allovable under this section. : .

Subpart D = Penalties and Enforcement’
(__400 Penalties.

{(a) Any perscn who n.a)qu an expenditure pr_ohn.:itod berein shall
be subject to a civil penalty of not less than $10,000 and not
more than $100,000 for each such expenditure. .

: - 12

34




APPENDIX B: OMB GOVERNMENTWIDE GUIDANCE FOR NEW
RESTRICTIONS ON LOBBYING — INTERIM FINAL GUIDANCE

(Continued) ‘

52918 Podera! Rogistar / Vol 82, No. 243 / Wednesday, Decmber 3. 1680 / Notices

(b) Any person who fails to file or amend the disclosure fora
(see Appendix B) to be f£iled or amended if required terein, shall
be subject to & civil psnalty of not less than $10,000 and not
more than $100,000 for each such failure.

(¢) A £iling or amended filing on or aftar the dats on vhich an
adninistrative action for the Jimposition of a civil penslty is
comnenced does not prevent the imposition of such civil penalty
for a failure occurring. before that date. An administrative
action 4$s commenced with grxespect to a failure when an
investigating official determines in writing to commence an
investigation of an allegation of such failurs. A

(4) In determining vhether to lxpose a civil pemalty, and the

amount of any such penalty, by reason of a violatfon by any
person, the agency shall consider the nature, circumstancas,
extent, and gravity of the violation, the effect on the ability - --
of such person to continue in business, any prier violations by -

such person, the degres of culpability of such person, the
abjlity of the person to pay the penalty, and such other matters

as may be appropriate.

(e) Pirst offenders under panfrapu (a) or (b) of this section
shall be subject .to a civil penalty.of $10,000, absent
aggravating circumstances. - fecond and sud st ofTensss by
persons shall be subject to an appropriate civil panalty betwveen
$10,000 and $100,000, as determined by the agency head or his or

her designes.

(£) An imposition of a civil penalty under this section does not
prevent the United States from sesking any other remedy that may
apply to the same conduct that is the basis for the imposition of

such civil penalty. .
{___+40S Penalty procodma’.,

Agencies shall impose and collect civai penalties pursuant to the
provisions of the Program Fraud and Civil Rexedi{es Act, 31 .U.8.C.
sections 3903 (excapt subsection ([c)), 804, 805, JI806, 3807,
3808, and 3812, insofar as these provisions are not inconsistent

with the requirements herein.

- e

(___+410 Enforcement.

The head of sach agency shall take such actions as.are necessary
to ensure that the provisions herein are vigorously implesinted

and enforced in that agency. '
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Subdbpart K - Rxenaptions
(___+500 Secretary of Defense.

(a) The Secretary ‘'of Defenss may exempt, on & case-by-case
basis, a covered Federal action fros the prohibition vhenever the
Secretary deteraines, in wvriting, that such an exemption .is in
the national interest. The Secretary shall transait a copy of
each such writtsn exemption to Congress imzediately after making

such a determination.

(b) The Department of Defense may issue supplesental ‘regulations
to implement paragraph (a) of this section. .

Subpart ¥ = Agency Reports .
(__.600 .Semi-annual compilation.’

(a) The head of each agen shall collect and compile the
disclosure reports (ses Appendix B) and, on Kay 31 and Noveaber
30 of each year, submit to the Secretary of -the Senate and the
Clerk of the House of Representatives a report containing a
conpilation of the -information contained in the disclosure
reports received during the six-month period ending on Xarch 31
or Ssptenber 30, respectively, of that ysar.- : N

(b) The report, Including the cospilation, shall be available
for public {nspection 30 days after recsipt of the report by the
Secrstary and the Clerk. : : -

(¢) Information that {nvolves intelligence matters shall be
reported only to the Select Comaittee on Intelligence of the
Senste, the Permanent Select Comaittee on Intelligence of the
Houss of Representatives, and the Committess on Appropriations of
the Senate and the House of Representatives in accordance wvith
procsdures agreed to by such cormittess. 6Guch inforsation shall

not be available for public inspection. - ,

(d) 3Information that is classified under xscutive Order 12356
or any successor order shall de reported only to the Coxnittese on
Foreign Relations of the Senate and the Comxittee on Foreign
Affairs of the House of Representatives or the Coxmittees on
Arned Services. of the Senate and the House of Represantatives
(vhichevar such comnittees have jurisdiction of matters involving
such information) and to the Committees on Appropristions of the
Ssnate and the Rouse ©Of Represantatives accordance vith
procedures agreed to by such committees. Buch information #hall

not be available for public inspection.

{e¢) The first semi-annual compilation shall bs submitted on May
31, 1990, and shall contain a compilation of the disclosure
reports received from Décember 23, 1989 to March 31, 1950.

.4
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(f) Major agencies, designated by the Office of Kansgenent and
udget (OMB), are required to provide machine-readable
sompilations to the Secrstary of the Senate and the Clerk of the
House of Representatives no later than with the tompilations due
on May 31, 1991. OKB shall provide detailed specifications in a

menorandun to thess agencies,

to provide machine-

(9) Non—-nj.or agencies are requested
readable corxpilations to the Secretary of the Senate and the

.Clerk of the House of Repressntatives.

h) Agencies shall kesp the originals of all disclosurs reports
n the officlal files of the agency.

(___.60S Inspector Ceneral report.

(a) The Inspector Genersl, or -other official as specified in
pu-agraph (b) of this section, of each agency shall prepare and
subait to Congress each year, commancing with subanission of the
President's Budget in 1991, en evaluation of the oompliance of
that agency with, and the effectiveness of, the requirements
hersin. The evaluation may include any recomnanded changes that

may be nacessary to puonqtboq or !.-p.rc_vo the requirements.

(b) In the case of an oquncy'uut doeg not have an '!mpoc'bor

Ceneral, the agency official comparable to an In?octor General
shall prepers and subnit the annuval report, or, if there is no
such conparable official, the head of the agency shall prepare

and subait the annual report.

{c) The annusl report shall be submitted at the same time the
agsncy submits its annual budget juut:lc-ntlonc to Congress. ’

{(4) The annual report shall include the followirg: All alleged

violations relating to tbe agency's oovesred TFederal actions

during the year coversd by the report, tde actions taken by the .

head of the agency in the year coversd by the report vith respect

to those alleged viclatfons .and alleged violations in previous

i;ur:, and ths asounts of civil penalties impossd by the agency
the year covered by the report. - -

1s
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Appendix A to Part ___ - Miﬁat&u.uquﬂng Lodbying

Certification for Contracts, Grants, foans. _And Coooarative

The undersigned certifies, to the best of his or her knovledge

(1) Xo rederal appropriated funds bave been paid or will be paiq,
by or on behalf of the undersigned, to any person for influancing
or attempting to influence an officer or employee of any agency,
a Manber of Congress, an officer or employee of Congress, or an
exployes Of & Member of Congress in connection with the avarding
of any Tederal contract, the of any TFederal grant, the
maxing of any Federal loan, the entaring into of any cooperstive
agreenent, and the extension, continuation, renewval, amendment,
or wmodification of any Yederal -contract, ¢grant, 1loan, or

cooperative agreement, ) )
(2)  If any funds other than TYederal appropriated fufids have
been paid or will be pajd to any person for influencing er
attempting to influence an officer or employee of any agency, &
Keaber of Congress, an officer or esployes of Congress, or an
employes of a Nember of Congress in connection with this Federal
contract, ant, loan, or cooperative agreesant, the undersigned
shall complete and submit Standard Poram-LLL, 'Discluuc Fors to
Report Lobbying,® 4n accordance vith its instructions. -

(3} The undersigned shall require that the language of this
certification bde Included in . the awvard documents for all
subavards at all tiers (including subcentracts, sudbgrants, and
contracts undsr grants, loans, and cooperative agreements) and
that all subrecipients shall certify and disclose accordingly.

This certitication s a material representation of fact upon
vhich reliance was placed wvhen this transaction wvas made or
enteresd into, sudbnission of this certification is
prarequisite for maXing or entering into this transaction imposed
by section 3352, titie 31, U.8. Code, Any person vho fails to
2£1le the required certification shall bs subject to a oivil
penalty of not less than $10,000 and not more than $100,000 for

each such fallurs,

16
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Statepent for loan Suarantess and lLoan INSuUIance )
The undersigned states, to the best of his or her Kknovledge and
belfef, thats

I¢ any funds bave bean paid or will be paid to-any person for
influencing or attempting to influence an officer or eaployse of
any agency, & Kesber of Congress, an officer or esployee of
Congress, or an awployes of a Member of Congress in connection
vith this ccaaitnent providing for the United States to insure or
guarantes a loan, the undersigned shall complete and eubtmit
Standard Yorm-lll, ®Disclosure Foras to Report Lodbdying,* in
accordance with its instructiocms. - i

Subnission of this etatemsnt is a requisite for maX or
entering into this transsction hvo‘urx;y section 1383, tltll? 3,
U.8. Cods., Any psreon wvho falls to file the required statmment
shall be subject to a oivil penalty of not less than $10,000 and
not more than $100,000 for eacd such faflure, . .-. - .

Appendix B to vm_'_-pm;'nnt;upénuwy&.
{See otuc-bad:) ) )
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INSTRUCTIONS FOR COMPLETION OF SFLL, DISCLOSURE Of LOBBYING ACTIVITIES

|

:
i
:
i
!

!
I
h?

the Inflal Rling and materid report. Rafer S0 the Jmplementing guidance published

1 MumdmwmummmuwuuumMnhw
outcome of 8 covered Federdlaction.  © .. ... - - . .

2. Kentily tha status of the covered Federdl acion. - N L e

%
g
1

4 Enter the &l name, address, Cty, site and zip code of .
known. Check the te classification of the reporting entity that designates ¥ & ks,
CW fy the ther of the subawardee, ¢.g. the st subawardee of the
Subswards but are not limited to subcontracts, mbgrants snd contract awards under grants.
S. 1 the organtzation Kling the report I Nem 4 checks *Subawardee®, then enter the Al name,
ﬂpw&dhpmkdw&tmmwmlm cae o e
't&u«hmdlﬁe&d«dnmcl:uuquudubumm H
example, Department of Tansportation, Undted Sutes Coast Cuard. . .. ... . .-

level below agency name, ¥ known.
2. Enter the Federad name or description for the covered Federal action Biern B. I known, enter the Al
m Domestic Assistince (CFOA) number for grants, cooperstve agreements, foans, and foan

& Enter the most approprste Federal Kentllying number avallable for the Federal action ldentified n flem 1 (e.g-
fequest for Proposal (RFP) number; inwitation for Bid OFB) number; grant e ¢ number; the contract
gant. or foan sward number; the applicationproposal control aumber assigned by the Federal agency). Include
prefizes, ¢.g. “RFP-DE-50-001.° .

9. For 8§ covered Federad action where there his been an award of foan commitment by the Federal agency, enter the
Federd amount of the awardioan commitment for the prime entity identified in Rem 4 or 8.

0. Winter the A name, address. city, state and Bp code of the lobling entity engaged by the reporting entity —
dentified In Rem 4 to Influence the covered sction. . D W o -
o)mnuwdmw»mfmmﬂmumunmmww
Enter Last Narne, Frst Name, and Midde M

11 Enter the amount of compensation of reasonably expecied to be pai u:somg ing entity (Mem 4) (o the
Iob:yh;endlymunw). m;.-'fﬁnwummmc MM&M.M
'd:‘ontum.nﬂbcmﬂmmmhm-mdwnn*uw
% be made. e

11 Check the appropriaté boles). Check ol boxes that apply. W payment s made $vough s Inkind contribution,

. specly the nsture and value of the in-kind payment. .

+ 13 Check the sppropriate bostes). Check of boes that apply. ¥f ather, specy natwe. ™~ °

. Provide 2 spedific and detalied description of the services that the loblyist has performed, or will be expecied
m‘wuamoummmmu aawuuaqu.mmmm_
aschul contact with Federal officisls. identlfy the Federd 5) or employee(s) contacted or the

_ employee(s), or Member(s) of Congress that were contacted. | .

15. Check whether o not 8 SF-ULLA Confinuation Shect) & artached.

- mmoﬁa@m@m@@&qmmmk Selephone aumber, .

PR reporting Burden for this collection of Ink 2
nstructions, searching exdsting deta sowrcey, gathering ond maintuining the ]
dndormution. Send tegarding the burden estimste ar any other spect of this collection of informution, aggestionn

for reducing this burden, 10 the Office of Marugement and Budget, Papereort Reduction Project (9348-0046), Washington, D C 20503 -

’ . . 4 M
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Appendix C to Part ___ = Contract Clause
.. NEZM RZSTRICTIONS ON xlpzixno

(a) Definitions. As ugod 4in this clauss,

"Agency®, as defined in § U.8.C. 532(f), includes Pederal
executive departments and agencies as wvell as independent
regulatory comaissions and Government corporstions, as dafined in
31 U0.8.C. 9101(21}. ’ . .
ety sCovered Yedaral action® means any of the folloving Federal
actionss .. - .

(1) The avarding of any Federal contracts -

(3) The making of any Fedsral grant; .. ... .

. (3) Tbe maX of any Yederal loan) ot .

(4) The entering into of any cooperative agreedent; ‘and,

(S) The extensfon, continuation, reneval, ssandyent, or '

modification ©f any JFedsral contract, grant, loan, or ]

cooperative agreement. . |
Covered Tederal action does not include recelving fros an agency !
a comaitmsent providing for tbe United States-to insurs or

guarantee a loan, -,

sindian tridbe® and ®tridal organ{zation® have the msaning
provided in section 4 of the Indian Self-Determination and
Rducation Assistance Act (25 U.B.C. 450B), . Alaskan Natives are
included under the definitions of Indian tribes in that Act. .

*Influencing or attsxpting to influence® means making, vith
the intent to influance, any comzunication to or sappeirance
Defore an officer or exployes ©f any agency, A Neaber of
¥u of Congrass, ©T An saployss of a
on vith any covered Federal action.

Fodera] Register / VoL B4, No. 363 | Wednesdsy, Decembat 20,1980 | Noticas

.

Congress, an officer or explo
Xezdber of Congress in connect

. *Loca) governnant® means a2 unit of governament in a“Btats
and, if chartersd,- estadlished, or othervise ‘recognized by a
State for the performance of a goverrmsntal duty, including
Jocal public authority, a special distriet, an Intrastats

a sponsor group

district, a counci of governaents,
represantative organization, and any other instrumentality of a

Jocal government, . i
s0fficer or ewployss ©of an agency® includes the folloving
' L

[ individusls who are esployed b{ an agencys . . . L.
(1) An individual ‘who 3s sppointed to a position &p the
Government under title 35, U.8. Cods, anlu?lnq & position

under & tenporary sppointmanty . Ce
(2 A u‘b“rx“pp&., uniforned services as defined in

. (3)

section 3101(3), title 37, V.8, Codep ’ ..

(3) A Special Government employes as ‘defined In’ section
202, title 18, U.8. Codes and, : .

g
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(4) An individual wvho s @ member of a Federal advisory
coxnittes, as defined by ths Federal Advisory Comaittee Act,

title. s, U.8., Code appendix 2. .

-

. *person® means an 4individual, oorporation, oompany,
assoclation, asuthority, firm, partnership, society, BState, and

local government, regardless of whether such entity is operated

for profit or not for profit.  This tera excludes an Indian :

tride, tribal organization, or any other Indian organization with .

respect to expenditures specifically permitted by other Toderal

lav,

"Reasonable compsnsation® means, with respect to a regularly
employed officer or exployes of any person, compensation that is
consistent with the hormal compensation for such officer eor
employes for work that is not furnisded to, not funded by, or not -
furnished in cooperation with the Federal Govearnment, . L

“Reasonable payment” means, with respect to professibnal and
other technical services,- a paysent in an amount that s ,
consistent vith the amount normally paid for such servicss in the i
private sector. - - . : .. i

*Recipient® includes all contractors and subcontractors at
any tier 4in connection with a .Pediral contract.. The tera
excludes -an: Indian tribe, tribal .organisation, or any other
Indian organization vith respect -to expanditures specifically
permitted by other Yederal ll‘v.f R .. S . -

"Regularly exployed® means, with ‘respect to an officer or
smployes of a person requesting or receiving a Federal contract,
an officer or exployes who is exployed by such person for at
least 130 vorking days within one year imnediately preceding the °
date of the subaission that initiates agency consideration of
such person for receipt of such contract. An officer or exployss
who {s exployed by such person for less than 130 working days
vithin one year imnsdiately preceding the date of the sudaission
that $nitiates agency consideration of such person shall be
considered to _ be regularly employsd as soon as he or she is
exployed by such person for-130 working days,:"™* *°°° ° - 7

*State” means a State 6f the United States, the District of
Colurbia, the. Commonvealth o©of Puerto Rico, " a territory ‘or
possession of the United States, an agency or instrumentality of
a Btate, and a multi-Stats, regional, or interstats entity having,
governzental duties and povers. S P . |
(b) Prohidition. -

(1) Section 1352 of title 31, U.8., Code provides in part
that no appropriated funds may be expsnded by the recipient of a
Yederal contract, grant, loan, or coopsrative agreement to pay

44




APPENDIX B: OMB GOVERNMENTWIDE GUIDANCE FOR NEW
RESTRICTIONS ON LOBBYING — INTERIM FINAL GUIDANCE

(Continued)

52828 Fodaral Registar / Vol 54, No. 343 / Wadnesdsy, December 30, 1000 / Notices

any person for influencing or ‘attempting to influencs an officer

or employes of any agency, & Neader of Congress, an officer or

esployee of Congress, or an eaployee of & Memdber of Congress in

connection with any of the folloving covered Federal actions:

the avarding of any Federal oontract, the making of any Federal .
ant, the making of any Federal loan, the antering into of any |

cooperative agresment, and the extension, continuation, renewval, '

amendrent, or modification of any Federal contract, grant, loan,

or cooperative agresment. o .
.{(2) The prohibition does not apply as follovs:
(1) -Agency and legislative liaison by Ovn Employees.

(A) The prohibition on the use of appropriated
funds, in paragra 1) of this section, doss not apply in tha
cass of a payment of reasonable compensation made ‘to an officer
or employes of a person requesting or recelving a PFederal
«contract if the paysent is for agency and legislative' 1liaison
activities not dirsctly related to & covered Federal action.

Y . - .. .

(B) For purposes of parsgra (A) ©f thle
section, providing any information lpoeuieanynt:quutod by an
agency or Congress is allowable &t any tise. -

. "7 () For purposss of parsgraph, (A) of this
section, the folloving agency and legislative lﬁfson activities
are allovable at any time only vhere they are ot related to o

specific solicitation for any covered Federal action:
3 Discussing with an agency {(including

individual  demonstrations) the qualities and characteristics of
the person's products or services, conditions or tlru of sale,

and service capabilities; and, - .. PR
32 (21) Technical discussions and other

acﬂvlt’h'- regarding the application or adaptation of the
person's products or services for an agmcy': use, : -

.. (p) zor purposses of paragraph, (A) of this
section, the folloving agency and legislative lﬁf»n activities
are allowable only vhers they .are priocr to formal solicitation of

any covered Federal ions
’ () Providing any dnformatfion 'not'’

specitically requested but necsasary for an agency to make an
informed goculon t initiation of a coversd Tederal actiony :--

N e (i) Technical discussions regarding the
preparation of an unsolicited proposal prior to its otticlial -

sudnissions and, oo .- .
- . -(}tl) Capability presentations by persons
sesking awards from an agency pursuant to the provisions of the
t3all Business Act, as .axended by Public lav 93-507 and other
subsequent amendsants, . - : * = '

-
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. (L) Only those activities expressly authorized by
paragraph (1) of this section are allovable under paragraph (1),

(1) Professional and technical services by Own
Exployees. : ‘

(A) The prohibition en the use of appropriated
funds, in p&raq:nph!}u of this section, does not apply in the
case of a payment of reasonadble compensation made to an officer
or employee of a person requesting or receiving a Tederal
contract or an extension, continuation, reneval, amsndment, or
modification of a Fedsral ocontract if paysent is for professional
or technical services rendsred directly in the preparation,
subnission, or negotiation of any bid4, proposal, er application
for that PFederal contract or for meeting requirements sed Dy
or pursuant to lav as a condition for receiving that Federa)

contract. R : . .
B) _ For purposes of pars (A) ‘of this
section, 'prot-(u’ioml and technical u:g.icaz?’:hb:u be limited

to advice and analysis directly applying any professional or
technical discipline. Por exanple, drafting of a legal document

acconpanying a bid or rroponl by & lavyer is allovabdle..

Sinilarly, technical advice provided by an enginesr on the
performance or operational capability of a plece of ipment
rendered directly in the negotiation of a ocontract is allowadle.
Hovever, communications with the intent to influence made by a

professional (such as & licensed lawyer) or a technical person R

{such as a 1licensed accountant) are mnot allowable under this

section unless they provide advice and ml*-i- d!roctla lgglglnq
their professional or technical %n se ¢ advice

or analysis is rendered directly 8018 e P

subnission or negotiation of a covered Federal action. 'rbu-,"!oi' :

exanple, communications with the intent to influence made Dy &
lavyer that do not provide legal advice or analysis directly and

. solely related to ths legal aspects of his or ber client's

proposal, but gensrally advocate ons proposal over another are
not allovable under this section becauss the lavyer is not
providing professional legal sexvices. 6imilarly, comsunications
with the intent to influencs'made by an enginser providing an
enginsering analysis prior to the preparation or submission of a

bid or proposal are not allovable under this section since the -

oaglnux? is providing technical services but not directly in the

preparation, submission .or negotiation of a cCovered _rodc.;u_ii

action.

. (€) Requirements imposed by or pursuant to jav as
a condition for receiving a covered Pederal awvard include those
required Dy lav or regulation, or rsascnadly ' be

to
required by lav or regulation, and any other requirements in ths .- .

sctual avard gocuments.

" 34
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. (D) ©Only thoss services axpressly authorized by
paragraph (ii) of this section are “allowable under parsgraph

(411) Reporting for Own ﬁployou.

No reporting is required with ruboct to paysents of reasonable
coppensation made to regularly employed officers or employees of

a p‘l’lon. .
(iv) Professional and technical services by Other than
Ovn Exployees. A : .

, (A) The prohibition on the use -of appropriated
funds, in paragraph Y1) of this section, does not spply in the
case of any reasonadle payment to a person other than an officer
or eaplioyee of a parson reguesting or recelving a covered Federal
action, if the payment is for professional or technical services
rendered éirectly in the preparation, submission, or negotiation
of any bid, proposal, or application for that Federal centract or
for meeting requirsxents posed by or pursuant ‘to lav as a
condition for receiving that Federal contract. .

(®) For purposes of paragraphs (A) of this
section, ®profegsional and technical ssrvices® shall be limited
to advice and ‘analysis directly applying any professicnal er .
technical discipline. Yor example, dnafting of a legal documant
accorpanying a big& eor oposal by a lavyer s allowvable.
Sizilarly, technical advice provided by an engineer on the
perforsance or operaticnal capability of a piece of equipment
rendared directly 4n the negotiation of a contract is allovable.
Bovever, corxmunications vith the intent to influence made dy a
professional (such as a licensed lavysr) or a technlcal person
(such ss a licensed sccountant) are not allovadle under this
section unless they provide sdvice and analysis directly applying
their professional or technical expertise and unless the advice
or.anu{sh is rendered directly and solely in the preparation,
subtnission or hegotiation ©f & covered Federal action, Jhus, for
exampls, coxmunications with the intemt to influence made by a,
lavyer that do nmot proviés ledal advics or analysis directly and
solely related to tde legal aspects bf his or her client’s
proposal, but generally advocats one propostl over anothsr are
not allovadle under this section Ddecause the lawvyer is not
providing professional legal serviocss. Siailarly, communications .
vith the intent to influence made by an engineesr providing an
enginesring analysis prior to the prepiration or subaission of a
bid or proposal are not allovadle undar this section since the
engineer is providing technical servicss but not directly in the
preparation,” sudmission or negotiatiom .0f 8 coversd Federal

sction. ,
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(C) Requirements imposed by or pursuant to lav as
a condition for recasiving a covered Pederal avard include those
required by lav or r ation, or reasonably axpected to be
required by lav or r&qu ation, and any other requiresents in the

actual avard docusents.’

] {D) Persons other than officers or employsss of
a person requesting or receiving a covered Pederal action include
consultants and trade associations. :

(E) Only those services expressly suthorized by
paragraph, (iv) of this section are allovable undsr paragraph-
iv). -

(c) Disclosure.

(1) Each person who ests or receives from an agency a
Federal contract shall file with that agency a certification, sst
forth in ¢+ that the person has not made, and vill not make,

any paysment prohibited by paragraph (b) of this clause.

(2) Zach persocr vho Tequests or receivas from an agency a
Federal contract shall file vith that agency a disclosurs form,
Standard Form-LLL, ®Disclosure of Lobbying Activities,® if such
person has made or bhas agreed to maks any payment using
nonappropriated funds (to ?routa fron any covered
Federal action), which would be prohidbited under paragraph (b) of
this clause if paid for with appropriated funds.

(3) Zach person shall file a disclosure form at the end of
sach calendar quarter ia which there occurs any event that
requires disclosurs or that materially affects the accuracy of .
the inforxzation contained in any disclosure fora grovlouny £iled :
by such person under paragraph(eX2) of this section. An event !
that materially affects the accuracy of the information reportsd

includes: . .
(1) A cumulative increase of $235,000 or more in the

anount paid or expscted to be paid for influencing or stteapting

to influence a coversd Federal actionr o — .

- . (i1) A change in the person(s) eor individual(s)

influencing or attempting to influence a covered Federal action;

Q:. ce

. (144) A change in the officer(s), employee(s or
Member(s) (contactsd to. influence Or atteapt to fafluence  a '
_covered Federal actioca.

(¢) Any person who requests or receives from a ‘Berson
referred to in paragrapi(0(1) of this section a subcontract
exceeding $100,000 at any tier under a PFederal contract shall
file & certification, and a disclosure form, if required, to the
next tier adove. , .
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(S) All disclosure forms, but not certifications, shall be
_orvarded from tier té tler until received by ‘the person referred
to in paragraph(i]l) of this section.- That person shall forward
all disclosurs forms to the agency. .

(d) Agreesent. In accepti any contract resulting from this
solicitation, the person submitting the offer agrees not to make
any psysent prohibited by this clause. .

(e) Penalties.

(2) Any person vho ‘makes an axpenditure prohibited under
paragraph (b) of this clause sball be subject to a civil penalty
of not less than $10,000 and not sore than 100,000 for each 'uch

sxpsnditure. .-

{2) Iu? person who fails to file or amend the disclosure ;
gorn to be £{1ed or amended if required by this clauss, shall de
subject to & civil penalty of not less than §10,000 and not more °
than $100,000 for each such failure, . . .

¢ ) Contractors may -rely wvithout 1iadbility on the
repressntations made by their subcontractors in the certification

and disciosure fors,
- . :

: (f) Cost allovability. ¥othing 4n this clause .is to be
nterpreted to make allowadle or reasonable any costs which would -
be unallovable or unreasonadle in accordance with Part 31 of the
Federal Acquisition Regulation. Convarsely, costs B»ade
specifically unallovable by the reguirements in this clause vill
not be made allovable under any of the provisions of Part 31 of

the redoral Acqui_litton Regulation. .

. - {znd of Clause)
mnummdu-'u-um,.;
SRLIG COOX WS .. -

- -

ar.
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RICULTURE DEPARTMENT OF EDUCATION Private [nvestment Corporation. Peace
DEPARTMENT OF AGRICUL Corps, Small Business Administration,
7 CFR PART 3018 34 CFR PANT 82 g'ennesse‘o Valley Authority and United
' DEPARTMENT OF VETERANS tates Information Agency.
DEPARTMENT OF ENERGY AFFAIRS ACTION: Interim final rule; request for
10 CFR PARTS 800 AND 801 58 CFR PART 45 comments.
. IMPORT SUMMARY: This interim final rule is i
a’n%%rs'-r‘m BANK OF THE . ENVIRONMENTAL PROTECTION response to section 319 of Public Law
. AGENCY 301-121. Section 319 generally prohibits
12 CFR PART 419 40 CFR PART 3¢ "%"imm ;f Fedreal contracts, ardnrm.d
. and loans from using appropriated funds
SMALL BUSINESS ADMINISTRATION  cpippar SERVICES ) for lobbying the Executive or Legislative
13 CFR PART 168 ADMINISTRATION Branches of the Federal Govermnment in
connection with a specific contract,
NATIONAL AERONAUTICS AND 41 PR PART 10809 grant o loan. s;:ai:n 319 also requires
MINISTRATION at each person who requests or
SPACEAD OEPARTMENT OF THE INTERIOR . receives s Federal contract grant,
14 CFRPART 1371 43CFRPART 18 c:gp:.rjltive agreement, loap. or a
F itment to in:
DEPARTMENT OF COMMERCE FEDERAL EMERGENCY ﬂj.,.,?:'f'mﬁ'u,fa;."::'
15 CrR PART 28 MANAGEMENT AGENCY bbying.
44 CFR PART 18 OATES: OMB's interim final
TENNESSEE VALLEY AUTHORITY governmentwide guldance was effective
DEPARTMENT OF HEALTH AND December 23, 1989; this rule is effective
18 CFRPART 1318 HUMAN SERVICES ‘l;cebmuy 28 xfsao. except for n::
partment of Education. For the
DEPARTMENT OF STATE R e e S3CPRPANT S Department of Education effective date,
22 CFR PART 138 NATIONAL SCIENCE FOUNDATION see the agency specific preamble below.
Comments must be {n writing and must
lmnwgg!ctomm 48 CFR PART 004 be received ‘:ﬁ awﬂ ”'Jm Ln::—ﬁled
COOP| TION TIONAL TION ON THE comments wi considered to the
Agency for international Development ARTS AND THE HOMARITIES extent practicable.
gency for ADORESSES: Comments should be sent
23 CFR PART 227 National Endowment for the Arts to the Office of Management and
s Budget. 10300 New Executive Office
PEACE CORPS 45 CFRPART 118 . Building, Washington. DC 20503.
22 CFRPART 313 National Endowment for the FOR FURTHER INFORMATION CONTACT:
Humanities See lxencyqpe;:iﬁc pr:lmbln for the
UNITED STATES INFORMATION contact person for each agency.
AGENCY 43 CFRPART 1168 SUPPLEMENTARY INFORMATION:
23 CFRPART 819 ACTION A. Background
OVERSEAS PRIVATE INVESTMENT 44 CPRPARTI230 On October 23, 1969, the president
CORPORATION DEPARTMENT OF TRANSPORTATION  Signed into law the Department of the
Interior and Related Agencies

' 22CFRPART 712

OEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR PART 87
DEPARTMENT OF JUSTICE

28 CFR PART 69

DEPARTMENT OF LABOR

29 CFR PART 83 .
DEPARTMENT OF THE TREASURY
S1CFRPART 21

DEPARTMENT OF DEFENSE
Oftfice of the Secretary

33 CFR PANT 283

Office of the Secretary
40 CFR PART 20

New Restrictions on Lobbying

AGENCIES: Departments of Agriculture,
Commerce, Delense, Education. Energy,
Health and Humnan Services, Housing
and Urban Develapment, Interior.
Justice, Labor, State, Transportation.
Treasury, Velerans Affairs; ACTION,
Agency for Internationa! Development,
Eovironmental Protection Agency.
Export-Import Bank of the United States,
Federal Emergency Management
Agency, General Services
Administration, National Aeronautics
and Space Administration, National
Endowment (or the Arts, National
Endowment for the Humanilies,

Nationa! Science Foundation, Overseas

Appropriations Act for Fiscal Year 1990
(“the Act™). Section 319 of the Act
amended title 31, United States Code. by
adding & new section 1352, entitled
“Limitation on use of appropriated funds
to influence certain Federal contracting
and financial transactions.” Section 1352
took effect with respect to Federal
contracts, grants, loans, cooperative
agreements, losn insurance
commitments, and loan guarantee
commitments that were or-are entered
into more then 80 days alter the date of
the enactment of the Act, i.e.. December
23, 1969 :

Section 1352 required the Director of
the Office of Management and Budget
{OMB] to issue governmentwide
guidance for agency implementation of,
and compliance with, the requirements
of this section. The Conference Report
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-

indicated that the conferees “wxpect that
all agencies shall expeditioualy
promulgste regulations to implerment the
requirements of this section, end that &l
such regulatioos shall be uniform end
shall comply with the government-wide
guidance issued by the Office of
Management and Budget parsuant lo
paragraph (bY7). Also. major

a9 designated by OMB. shall issue &
common rule complying with the
guidance issued by OMB."

On December 18, 1889, OMB issued

" interim final governmen i .
This guidance was published on
December 20, 1989 (54 FR 52306-82332)
In OMB's guidance, the following 29
major agencies were identified:
Departments of Agriculture, Commerce.
Defense, Education, Energy. Health and
Human Services, Housing and Urban
Development, Interior, Justice, Labor,
State, Transporation, Treasary,

Veterans Aflairs; ACTION, Agendies far
International Development,
Environmental Protection Agency.
Export-Import Bank of the United States.
Federal Management

Agency, General Services
Administration, National Aeronautics
and Space Administration, National
Endowment for the Arts, National
Endowment for the Humamities.
National Science Foundation, Overseas
Private Iovestment Corporstion. Peace
Corps, Smal! Business Administration,
Tennessee Valley Authority and United
States Information Agency.

A second interim fins] conmon rule,
part of the Federal Acquisition
Regulation (FAR), for most contracts
was published on January 30, 1990 (S5
FR $190). The FAR zule, this common
rule, and OMB's interim fsal
will share & public docket The final
veraians of all three will be published
simultaneously.

Submission of Appendix A.
Certification for Contracts, Grants,
Loaxns, and Cooperative Agreements or
Ststement for Loan Guarsatees and
Loan Insurance, does not bind tha
Federal Goverment to award a contract,
grant, losn. of cooperative agreement. or
10 make & commitment for & loan
g tee or loan in

B. Regulatory Process Matiers

This rule is not a major rule under
Executive Order 12291, The Act requires
certifications and disclosures to be
‘made by all types of entities, including
State agencies For this reason. the
sgencies have determined that the rule
will not have sufficient Federalism
implications to warrant the preparstion
of a Federalism Assessment under
Executive Order 12612

As & statutory matter, this rule apples
to all entities, regardiess of size.

The agencies find that publishing s
notice of proposed rulemaking on this
matter would be impracticable.
unnecessary, and contrary te the public
interest, since it would prevent
compliance with the statutory deadline
{60 days from the statute’s date of

- enactment) for issuance of OMB's

governmentwide guidance and the
governmentwide effective date.
Consequently, this rule is published as
an interim final rule. As an interim final
rule, this regulstion is fully ia effect and
binding. No further regulatory action by
the agencies is essential to the tegal
effectiveness of the rule. In order to
benebt from comments that interested
parties and the public may make
however, the agencies will keep the
rulemaking docket open for 60 days.
Comments are inviled, aa all portions of
the rulemaking, through April 27, 1990
Following the closs of the comment
period, OMB and the agencies will
respaad to the comments and, #f
approptiate, amend provisions of OMB's
governmentwide guidance and this rule

C. Paperwork Reduction Act

This rule contains information
collection requirements subject to the
Paperwork Reduction Act. A Paperwork
Reduction Act emergency spproval was
requested by OMB pursuant to 44
35071g) and 5 CFR 1320.18 and was
granted under OMB contral namber
0348-0048. OMB eatimates the reporting
burden for this informstion collection to
aversge 30 minutes pes response- The
time pecessary for Bling the Birst . (. .
disclosure may differ from that for the
subsequent disclosures. However, in the
sbsence of experience with such .
reporting. OMB does 30t have sufficient
data to determine the wniverse of total
covered Federal actions ar the volums
of activity that will be aflected by this
rule. Therefore, an estimate of the total
burden of this informatian collection
requirement is not provided at this time.
Public comment is requesied fo assist in
scarately estimating the burden of this
information collection, including: (1)
Estimates of the amount of time required
to comply with this reporting
requirement. (2) estimates of the number
of expected disclosure reports, and (3)
the basis for these estimates.

Texd of the Common Rule

The text of the common rule, as
adopted by the agencies in this
document, appears below.

PART ____—NEW RESTRICTIONS ON
LOBSYING
Subpert A—General

Sec.
300 Conditiens on use of funds
——=8 Deflnitiona.

310 Certilficarion and disclosurs.

Subpert B~Activities by Own Employess

——200 Agency and legisiative Haison.

205 Professional and technical
SLTVMERA.

——2:0 Reporting

Subpart C—Activities by Other than Own
Employees

2300 Professional and technical
services.

Subpart D—Penalities and Enforcement

400 Penalties.

06 Penalty procedures.

410 Enforcement.

Subpert E—Exemptions

e300 Secretary of Delense

Subpart F—Agency Reports

800 Semi-annual compitation.
—— 806 lnspector General report.

Appeodiz A 1o Part ____~Cartification
Regarding Lobbying

Appendix B to Part —Disclosure Form
to Report Lobbying

Autbority: Section 319, Public Lew 101-121
(31 U.S.C. 1382}: {cilation lo Agency
rulemaking suthority).

Cowes safurence: See slso Office of

§ 100 Conditions on use of funds.

{a) No appropriated funds may be
expended by the recipient of a Federal

-contract, graot, Joan, or coopersti

ve
sgreement to pay any person for
of atiempting to influence an
officer or employes of any agency. &
Member of Congress, an oflicer or
amployee of Congress. or an employee of
& Member of Congress in connection
with any of the following covered
Federal actions: the awarding of any
Federal contract, the making of sny
Federal grant, the making of any Federal
loan, the entering into of any
cooperative agreement, and the
xtension. continvstion, renewal,
amendment, or modification of any
Federal contract, grant, loan, or
cooperstive agreement.
(b) Each person who requesis or

. receives from an agency a Federal

contract, grant, loan, or cooperative
agreement shall file with that agency 2
eertification. set forth in Appendix A.
that the person has not made, and will
not make. any payment prohibited by
paragraph (a) of this section
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(¢} Each person who requests or
receives from as agency a Federal
contract, grant, Joan. or a cooperative
agreement shall file with that agency a
disclosure form. set forth in Appendix B,
if such person has made or has agreed to
make any payment using
nonappropristed funds (to include
profits from any covered Federal
action). which would be prohibited
under paragraph (a) of this section if
paid for with appropriated funds.

{d) Each persoa who requests or
teceives from an agency s commitment
providing for the United States to insure
or guarantee a loan shall file with that
agency a statement, set forth in
Appendix A, whether that person has
made or has agreed to make any
payment to influence or attempt to
influence an officer or employee of any
sgency. a Member of Congress, an
officer or employee of Congress, or an
employee of s Member of Congress in
connection with that loan insurance or
guarantee.

(e) Each person who requests of
receives from as agency a commitment
providing for the United States to insure

. or guarantee 3 loan shall Gle with that
agency s disclosure form, set forth In
Appendix B. if that person has made or
has agreed to make any payment to
influence or attempt to influence an
officer or employee of any agency. &
Member of Congress, an officer or
employee of Congress, or an employee
of a Member of Congress in connection
with that loan imsurance or guarantee.

§—.—105 Definitions.

For purposes of this part:

{a) Agency. as defined in 5 US.C.
852(f). includes Federal tive
departments and agencies as well as
independent regulatory commissions
and Govermnmest corporstions. as

and any other acquisition contract for
real or personal property or services not
subject to the FAR.

(d) Federal cooperative agreement
means a cooperative agreement entered
into by an agency

{e) Federal grant means an award of
financia! assistance in the form of
money. oe property in lieu of money. by
the Federal Government or a direct
appropriation made by law to sny
person. The term does not include
technical assistance which provides
services instesd of money, or other
assistance in the form of revenue
sharing. loans, loan guarantees. loan
insurance, interest subsidies, insurance,
or direct United States cash assistance
to an individusl.

() Federal loan means a loan made by
an agency. The term does not include
loan guarantee or loan insurance.

{g) Indian tnbe and triba/
organizotion bave the meaning provided
in section 4 of the Indian Sell-
Determination and Education
Assistance Act (25 U.S.C. 4508).
Alaskan Natives are included under the
definitions of Indian tribes in that Act.

{b) Influencing or attempting to
influence means making, with the intent
to inflaence, sny communication to or
appearance before an officer or
employee or any agency, a Member of
Congress, an officer or employee of
Congress, or aa employee of 8 Member
of Congress in connection with any
covered Fedenal action.

{i) Loan guarantee and loan insurance
mesns an agency's guarantee or
insurance of s loan made by s person.

(i) Loco! government means & unit of
government in & State and, if chartered,
established, or otherwise recognized by
s State for the performance of a
governmental duty, including & local
public authority. a special district,

defined in 31 US.C. 9103(2). intrastate district. & council of
{b) Covered Federal acti any governments; 8 SpOnsor group
of the following Federal actions: representative organization, and any
(1) The awarding of any Federal other instrumentality of a Jocal
contract: government.
(2) The making of any Federal fnnt {k) Officer or employee of an ogency
(3) The making of any Federal loa: - includes the following individuals who
{4) The entering into of any are employedv:iy an agency:
cooperative agreement: and. {1) An individual who is appointed to
(5) The extension, continuation, & position in the Government under title
1 dment. or modificationof 5, U.S. Code. including & position under

any Federal coutract, grant, loan. or
cooperative agreement.

Covered Federal action does not include
receiving from an agency a commitment
providing for the United States to insure
or guarantee a loan Loan guarantees
and loan insurasce are addressed
independently within this part. .

(¢) Federal coatract means an
acquisition contract swarded by an
agency. including those subject to the
Federal Acquisition Regulation (FAR).

o temporary intment;

(20 A memg:l the uniformed
services as defined in section 101(3),
title 37, US. Code:

{3) A special Govemment employee as
defined in section 202, tite 18, US. °

Code; and.

{4) An individua! who is 8 member of
a Federal advisory committes, as
defined by the Federal Advisory
Committee Act, title 5, U.S. Code
appendix 2.

(1) Person means an individual.
corporation, company, association,
authority. firm, partnersh:p. society.
Slate, snd Jocal government, regardless
of whether such entity is operated for
profit or not for profit. This term
excludes an Indian tribe tribal
organization. or any other Indian
organization with respect to
expenditures specifically permitted by
other Federal law.

{m} R ble comp ti
with respect to a regularly employed
officer or employee of any person.

p tion that is ¢b t with the .
normal compensation for such officer or
employee for work that is not furnished
to, not funded by. or not furnished in
cooperation with the Federal
Covernment.

(n) Recsonoble payment means, with
respect to perfessional and other ‘
technical services, a payment in an
amount that is consfstent with the
amount normally paid for such services
in the private sector.

(0} Recipient includes all contractors,
subcontractoes at any tiez, and
subgrantees at any tier of the recipient
of funds reckived in connection with a
Federal contract, grant. loan. or
cooperative agreement. The term
excludes ag Indian tribe, triba}
organization, or any other Indian
organization with respect to
expenditures specifically permitted by
other Federal law.

(p) Regularly employed means, with
respect to an officer or employee of a
person requesting or receiving a Federal
contract. grant. loan, or cooperalive
agre tora J providing
for the United States to insure or
guarantee & loan, an officer or employee
who is employed by such person for at
least 130 working days within one year
immediately preceding the date of the
submission that initiates agency
consideration of such person for receipt
of such contract, grant, loan, cooperative
agreement, loan insurance commitment,
or loan guarantee commitment. An
officer or employee who is employed by
such persoa for less than 130 working
days within one year immedistely
preceding the date of the submission
that initiates agency consideration of
such person shall be considered 10 be
regularly employed as 8000 as he or she
is employed by such person for 130
working days.

{q) Stote means s State of the United
States, the District of Columbia. the
Commonwealth of Puerto Rico, a
territory or possession of the Uhited
States, an agency or instrumentality of 2
State, and a multi-State, regional, or
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interstate entity baving :owt'n;n;lﬁl‘
duties and powers.

§ ——110 Cortification and disciosure.

{a) Esch person shall filsa
certification. and e disclosure form. if
required. with each submission that
initiates sgency consideration of such
person for:

(1) Award of a Federal contract, grant.
or cooperative agreement exceedi
$100.000; or

2) An award of a Federal loanor &
commitment providing for the Ugited
States to insure or guaraniee a loan
exceeding $150.000

(b) Each person shall file s
certification, and a disclosure form. if
tequired. upon receipt by such person of:

(1) A Federal contrsct, grant. or
cooperative agreement exceeding
$100,000; or

(2) A Federa! loan or s commitment
providing for the United States loinsure
or guarantee a loan exceeding $150.000,
unless such person previously filed a
certification. and a disclosure form, if
required, under psragraph (a) of this
section.

(c) Each perscn shall file a disclosure

form at the end of each calendar quarter-

in which there occurs any event that
* requires disclosure or that materially

affects the accuracy of the information

contained in any disciosure form _
previously filed by such person under
paragraphs {s) or (b} of this section. An
event that materially affects the
sccuracy of the information reported
includes:

(1} A cumulative increase of $25,000 or
more in the amount paid or expecied to
be paid for Influencing or sitempting to
influence a covered Federal action: o2

(2) A change in the person(s) o
individual(s) influencing or attempting
to influence & covered Federal action:

or.

(3) A change in the officer(s).
employee(s}, or Member(s) contacted 1o
influence o sttempt to influence &
covered Federal action.

(d) Any person who uqunu‘ or .

H . o!

T fromap

paragraphs (a) or (b) of this section:

~ {1) A subcontract exceeding $100,000
at any tier under a Federal contract:

{2) A subgrant, contract, or
subcontract exceeding $100,000 at any
tier under a Federal grant;

{3) A contract or subcontract
exceeding $100,000 at any tier under »
Federal Joan exceeding $150.000: or,

{4) A contract or subcontract
exceeding $100.000 at any tier under &
Federal cooperative agréement,

shall file a certification, and a disclosure
form. if required, to the next tier above.

* (¢) All disclosure forms, but sot
certifications, shall be forwarded from
tier to tier until received by the person
referred to in paragraphs (s) of (b) of
this section. That person shall forward
all disclosure forms to the agency.

(N} Any certification or disclosure form
filed under paragraph (e) of this section
shall be treated as a material
representation of fact upon which all
receiving tiers shall rely. All lisbility

{1) Discussing with sn agency
(including individual demonstrations)
the qualities and characteristics of the
person's products or services. conditions
ot terms of sale, and service
capabilities; and,

{2) Technical discussions and other
activities regarding the application or
sdaptation of the person’s products or
services for an agency's use.

{d) For purposes of paragraph (a) of

arising from an errc p
shall be borne solely by the tier filing
that representation and shall pot be
shared by any tier to which the
er repr tion s for
Submilling an erroneous certification or
disclosure constitutes a failure o file the
required certification or disclosure,
respectively. I a person fails tofile s
required certification or disclosure, the
United States may pursue sll available
remedies. including those autharized by
section 1352 title 31, U.S. Code

(g) For swards and commitments in
process prior to December 23, 1909, but
not made before that date, certifications
shall be required at award or
commitment, covering activities
occurring between December 2. 1989.
and the date of award or commitment
However, for swards and commitments
in process prior to the December 23,
1089 effective date of these provisions.
but not made before December 23, 1989,
disclosure formos shall not be required at
time of award or commitment but shall
be filed within 30 days. )

(h) No reporting is required for an
activity paid for with appropriated funds
if that activity is allowable under either
Subpart Bor C.

Subpart B—Actvities by Owa
Employees .

§ 200 Agency and legisistve
Raison. .

(a) The prohibition on the use of
sppropristed funds, in § 200 (s}
does not .[ply in the case of a payment
of le comp jon made to an
officer or employee of a person
requesting or receiving & Federal
contract, grant. loan, or cooperative
agreement if the payment is for sgency
and legislative linison activities not
directly related to a covered Federal
aclion.

(b) For purposes of paragraph (a) of
this section, providing any information
specifically requested by an agency or
Congress is sliowable at any time.

{c) For purposes of paragraph (a) of .
this section, the following agency and
legislative liaison activities sre
allowable at any time only where they
are not rela‘ed to a specific solicitation
for any covered Federal action:

dod

this section. the following agencics snd
legislative liaison activities are’
allowsble only where they are prior to
formal solicitation of any covered
Federal action:

{1) Providing any information not
specifically requested but necessary for
an agency to make an informed decision
about initiation of & covered Federal
action;

(2) Technical discussions regarding
the preparation of an unsolicited
mpoul prior to its official submission:.

(3) Capability presentations by
ons seeking awards from an agency

pursuant 1o the provisions of the Small
Business Act, as smended by Public
Law 85-507 and other subseguern:
amendments

(e} Only those activilies expressly
suthorized by this section are allowable
under this section.

§—205 Protessionsl and tech
services.

{a) The prohibition on the use of
appropriated funds, in § 100 (a).
does not apply in the case of a payment
of ressonable compensation made to an
officer or employee of a person
requesting or receiving » Federal
contract, grant, loan, or cooperative
agreement or an extension, continuation,
renewal. smendment, or modification of
@ Federal contract, grant, loan, or
eoormﬂvc agreement if payment is for
professional or technical services
rendered directly in the preparation,
submission, or negotiation of any bid,
proposal. or application for that Federal
contract, grant. loan, of cooperstive
sgreement or for meeting requirements
imposed by or pursuant to law as »
condition for receiving that Federal
contract, grant. loan, or cooperative
agreement.

{b) For purposes of paragraph (a) of
this section, “professional and technical
services” shall be limited to advice and
analysis directly applying any
professional or technical discipline For
example, drafting of s legal document
accompanying a bid or proposal by a
lawyer is sllowable. Similarly. technicil
advice provided by an engineer on the
performance or operational capability of
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a piece of equipment rendered directly
in the negotiation of 2 coniractis
allowatle. Howen er. communications
with the intent 1o influence made by &
prolessiona! {such as a licensed lawyer)
or & technical person (such as & licensed
accountant) are not allowable ander this
section uniess they provide sdvice and
analysis directly applying their
professional or technical expertise and
untess the advice or analysis is :e‘gldmd

imposed by or pursuant to law as a
coadition for receiving that Federal
contract grant. loan. or cooperative
agreement.

(b} The reporting requirements in
§ 110 {a) and (b) regarding filing
a disclosure form by each perwog. il
tequired, shall not spply with respect to
peofessional or lechnical services
rendered directly in the preparstion,
submission, or negotiation of sy
itment providing for the Uniled

directly axid sclely in the prepars
submission or negotiation ol a covered
Federal action. Thus, for example,
communications with the inleat o
influence made by s lawyer that do not
provide legal advice or analysis directly

States to insure or guxrantee s josn.

{c) For purposes of paragraph (s) of
this section, “professionsl and \echnical
services” shall be limited to advice and
analysis dicectly applying ‘;uy

fosaional of lechmical Macinli

and solely selated 1o ihe Jegal aspects of
his or her client's proposal. but generally
advocalse one proposal over another are

not sllowable under this section

because the lawyer is pet providi
professienal legal services. Smmx.
communications with the intent to
influence made by an engineer providing
an engineering analysis prior fo the
preparation or submission of abidar
proposal are pot allowable under this
section since the engineer is providing
technical services but sol directly in the
preparation. submission or negotiation
of a covered Federal action.

{c) Requirements imposed by or
pursuant to law as a condition for
recelving s covered Federal award
include those required by law or

gulation, or bly expected to be
required by law or regolation. acd sny
other requirements in the actual award
documents.

{d) Only thuse services expressly
authorized by this section are sllowable
under this section.

§ —— 210 Reporting.

No reporting is required with respect
to payments of reasonabdls
compensation made to arly
amployed officers or employees of 8
person.

Subpart C—Activities by Other Than
Own Employees

[ ] 308 Profesed
services.

{a) The prohibition on the wse of
appropriated funds, in § 180 (a},
does not apply in the case of any
reasonable peyment to a person. other
than an officer er empioyee of a person
reqoeiting or receiving a covered
Federal action, if the payment is for
prefessional er technical services
rendered disectly in the preparatian,
submissian. or megotiation of any bid.

or application for that Federsl
contract, grant, losn. or cacperstive
agreement or for meeting requirements

i snd technicel

;xlmplc. drafting or a Tegal docurent

a & bid or proposal by @
lawyer iy allowsbdie. Similarly. technical
advice d by an engineer sn the
perfosmance or i capebility of
8 piece of squipment rendered directly
in the negotiation of » contrectis
allowable. Hawever, conmunica Sons
with the intent to inflvence mede by o
professional fsuch es » Bcensed lawyer)
or a technical person (such as a licensed
accountast) are not ellowable under this
section unless they provide advice end
analysie &irectly epplying their
professional or technical experise smi
unless the advice or anafysis i rendered
directly and solely in the preparation,
binission or negotistion of & eovered
Federal action. Thes. for example.
communications with the inteat 10
influence made by s lawysr at do wot
provide legal advice or analysis directly
and solely related to the legal aspects of
his or her client's proposal. but generatly
advocate ane proposal over angther are
not allowable under this section
because the lawyer is not providing
professiasal Jegal services. Si
communications with the inteat to
influence mede by as angineer previding
ap angineering analysis prio? te the
preparatien o submissiea of o bid o7
proposal are not sllowable under this
section since the engineer s providiag
technical services but not directly in the
prepazstion, submnissica et pegotimtion
of a covered Federal action.

(3) Requicemeants imposed by er
pursuast te Lew a3 & conditios for
teceiving a covered Federal saward
inchrde those required by lsw or

104
> .

or kl' ‘.‘h
by law or regulation, snd axy -
other requirersents ia the actual award
docesmnts.

(¢} Pemons ether thew officers ar
employees of & persos requesting or
receiving a coversd Federal sction
include cansultaxts and wade

‘associstions.

() Oxly those services expressly
authorized by this section are allov.able
under this section

Subpart D~Penaities and
Enforcement
$ 430 Penslties.

(@) Any person who makes an
expenditure prohibited hrerein shail be
subject to & civil pemaity of not less than
$10.000 and not more thap $100.000 for
each suck expenditare.

(b} Any person who fails to file or
amend the disclosure (see
Appendix B) to be filed or amended if
required berein, ahall be subject to s
¢civil pepalty of not less han $10.000 and
not more than $100,000 for each such
failure.

{c) A Bling or amended filing om or
aftar an which an
administralive actioo for the impositioa
of @ civi) penally is commenced does not
prevest the impoaitian af such civil
penalty for s failure occurring belore
that data Ao administeative action is
commenced with respect to & failure
when an investigating official
delermines i writing te commence an
’;m;uﬁplion of an allegation of such

ailure.

gravity of the vialetion. the effect on the
sbility of such person to continue in
business, any prior vialations by such
persan, the degree of calpabiluy of such
P ity P to pay
the peszity, and such other matters as
may be appropwinte.

{#) Pirst olfenders wnder paragraphs
{a) or (b] of ris section shall be subject
to a civil penalty of $10,000, absent
aggravating circmmgtances Second and
sshsequent offeases by persans shail be
subject ts an spproprizte civil penalty
betwees $10,000 and $180 000 33
:etermined by the agency head or his or

er :

{f) An impoaition of a ciw penally
under this section does not prevent the
United States from seeking any othet
remedy that may apply to the same
conduct that is the basis for the
imposition of such chvil penalty

§ A9 Ponalty procedures.
Agencies shall impose and collec!

civil pensNies pursuant to the provisions

of the Program Praud and Civil

Remedies Act, 31 U.S.C. sections

(sxcept sabsection {c)). 3804, 3805,

3007, 3008 snd 3812, insofar se these
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provisions are not inconsistent with the
requirements hereln.

§ ——A10 Entorcement.

The head of sach agency shall take
such actions as are becessary to ensure
that the provisions berein are vigorously

‘implemented and enforced in that
agency.

Subpart E~Exemptions

§ ———500 Secretuy of Defense.

() The Secretary of Defense may
exempt, on 8 case-by-case basis, &
covered Federal action from the
prohibition whenever the Secretary
determines, in writing, that such an
exemption is in the nationsl interest.
“The Secretary shall tansmit a copy of
each such written exemption to
Congress immediately after making such
a determination.

(b) The Department of Defense may
issue supplemental regulations to .
implement paragraph (a) of this section.

Subpart F~—Agency Reports
§ ——500 Semkennusi complistion.

(a) The head of each agency shall
collect and compile the disclosure
reports {see Appendix B} and. on May 31
and November 30 of each year. submit
to the Secretary of the Senate and the

Senate and the House of
Representatives in sccordance with
procedures agreed 1o by such
comsmittees. Such information shall not
be available for public inspection.

{¢) The first semi-annusl compflation
shall be submitted on May 31, 1990, and
shall contain s compilation of the
disclosure reports received from
December 23, 1960 to March 31, 1990

(f) Major agencies, designated by the

. Office of Management and Budget

(OMB}. ars required to provide machine-
readable compilations to the Secretary
of the Senate and the Clerk of the House
of Representatives no later than with the
compilations due on May 31, 1901. OMB
shal provide detailed specifications in &
memorandum to these agencies.

(g) Non-major agencies are requested
to provide machine-readable
compilations to the Secretary of the
Senste and the Clerk of the House of -
Representatives.

{b) Agencies shall keep the originals
of all disclosurs reports in the officlal
files of the agency.

§ ——— 805 Inspecter Genecal report.
{s) The Inspector General, or other

official as specified in paragraph (b) of
this section, of each agency shall

Clerk of the House of Rep! tives a
report containing & compilation of the
information contained in the discl

prepare and submit to Congress each
year, commencing with submission of

reports received during the six-month
period ending on 31 or September
30, respectively, of Lhat year. .
{(b) The report, including the
compllation, shall be available for
public ipspection 30 days after receipt of
ge report by the Secretary and the -

ark.

{c) Information that involves
intelligence matters shall be reported
only to the Select Commitiee on
Intelligence of the Senate, the
Permanent Select Committee oo
Intelligence of the House of
Representatives, and the Committees on
Appropriations of the Senate and the
House of Representatives in accordance
with procedures agreed to by such
committees Such information shall not
be available for public inspection.

(d) Information that is classified under
Executive Order 12338 or any successor
order shall be reported only to the
Committee on Foreign Relations of the
Senate and the Committee on Foreign
Affairs of the House of Representalives
or the Committees on Armed Services 6f
the Senate and the House of
Representatives (whichever such
[ ittees have jurisdiction of matters
involving such information) and to the
Commitiees on Apptopriations of the

the President’s Budget in 1991, aa
evaluation of the compliance of thet
agency with, and the effectiveness of,
the requirements herein. The evaluation
may include any recommended changes
that may be necessary to strengthen or
improve the requirements.

(b) In the cass of su agency that does
pot have an General, the
agency official comparabls to an
Inspector General shall prepars and -
submit the annual report, or, if there is
po such comparable official, the bead of
the agency shall prepare and submit the
annual report. .

{c) The annual report shall be
submitted at the same time the agency
submits its | bodget justificati
to

Congress.
(d) The annua) report shall include the
following: All alleged violations relating

Appeodix Alo Part - _ = '
Cartification Regardiag Lobbylng *
Cartificotion for Controcts, Craats, Loans.
and Cooperolive Agresasenis

The undersigned cartifies, to the best of his
of ber knowlsdge and beliel, that
+ (8) No Pederal appropriatad funds have
been pald or will be paid, by or on behalf of
the undersigned. 1o any persca for influencing
or attempting 1o influesce en officer ar

ployes of an ageacy. 8 Member of
Congress. a0 officer or employee of Congress,
or an employes of a Member of Cangress in

jon with the ding of any Federal

contract, the making of any Federal grant. the
making of any Feders] loan, the entering into
of any cooperstive agreement. and the
extension. contination, renewal,
amendment. vr modification of any Federal
contract, grant, loan, or cooperative

agreement.

{2) f any funds otber than Fedaral
appropriated funds bave been paid or will be
paid to any person for influencing or
sltempting to influence an officer or

' .:‘; '.'l. ‘dgowen
a8 or employee

or an employse of & Member of Congress in

Py

orm-1LL
Report Lobbying.” in accordance with its
instructions.

(3) The andersigned shall require that the
language of this certification be included in
the sward documents for all subawards at all
tiers (including subcontracts, subg and
contrscts under grants, joans, and
tcooperative agreements) and that sl
subrecipients shall certify and disclose

accordingly.

This certiication is s material
representation of fact apon which reliance
was placed when this transaction was made
ot entered ioto. Submission of this
certification is o prerequisite for making or
entering Inlo this bensection imposed by
section 1352, title 31, US. Code. Any person
who falls te Sle the required certification
shall be subject 1o ¢ civil penalty of notless
than $10.000 and not wore than $100.000 for
each such failure.

Statement for Loan Guarantees and Loon
Insurance

The undersigned states. to the best of his or
ber knowledge and beliel, that

1If any funds have beea paid or will be paid
1o any person for influencing or attempting to
influence as officer or employee of any
agency, 8 Member of Congress: an officer or

1o the agency's covered Federal acti
during the year covered by the report,
the actions taken by tbe head of the
agency in the year covered by the report
with respect to those slleged violations
and alleged violations in previous years,
and the amounts of civil penalties
imposed by the agency in the year
covered by the report.

employee of Congress, or a0 employee of &
Membet of C in tion with this

commitment providing for the United States
to insure or g a Joan, the undersigned
shall complete and subamit Standard Form-
LLL, “Disclosure Form 1o Report Lobbying.”

in accordance with its instructions
Submission of this tisa

prerequiaite for making or ing into this

tr cti d 1352, title 31,

USS. Code. Any person who fails to file the
required statement shall be siibject 1o a civil
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penalty of not less than $12.000 and not mere
than $100000 for each such failure:
Appeodix B to Part ______—~Disclosure
Form to Report Lobbying
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. .

DISCLOSURE OF 1OBBYING ACTIVITIES S Fommek 1 5000

Complete this form to disclose lobbying activities pursuant 10 31 US.C. 152
(See for public burden disdh 2]
1. Type of Federal Action: T Stakn of Federal Action: 3 Report Type:
& contract & bidioflecspplication & lnisial Sling
g e . Du witid ywaed & snuerisl churge
:mm agreewan ¢ post-amard v-m«un' Change Ouly:
H—
:m’um\ln dase of st quant
& Naswe and Addeess of Reporting Entity: | S lmtmﬁhﬂadhmm:m"um
O Frime O Subawardee snd s of
Ther o & known:
Congvessional District, ¥ known: Cong: J District, ¥ k
& Fedetal Department/Ageacy: 7. Federal Program Name/Description:
CFDA Number, £ apphicable:
& Federal Action Numbes, § known: 8 Award Amount, i known:
$ .,
16. & Name and Address of Lobbying Entity b Individuals Performing Sesvices imcludmg address i
o ndivedual, last aaeve, brst nome. Mz diflacent from No.

1. Amount of Payment icheck all that applyt:

janach Contvwanen Sheetly) F-LULA & recarisy)

fast aame, first name, MIX;

13 Type of Poyment (check ol Shat applyr:

$ Datud  C planned O o retainer
0 b. one-time fee
12 Form of Payment fcheck off that appiy: O ¢ coswnission
O & cxh g i contingent fee
. o deiomd
O b inkind: spedly. nature O L other sy:

2d Dhocrtinti Cosvi Podd:

"’

-

5 ek 2
Continuation Sheet(s) SFALLA attached: O Ves

13

ip P d ot 1o be Performed arid Date(s) of Sevvice, including ellicer(s), employeetsl.
ot Member(s) contacted. for Papment Indicaied in lem 1%:

D No

enstee neuusd Guwngt $b Tem b wdeind Wy Wb 3 U5C

e 142 This Saddunam of tobbhoung et

of fart wus wiah afews wm ghusd Wy e Be Sese when S
Somachen was made & araed S The Guchuss & Apatd prne @
M UL YN B inhmamue off bs wpotnt & Se Conpom wwas
by wut wll be svelbls for public supection. Ay permn she fuk to
Sie e roquesed Goclomme Al b Sact 10 2 il punsity of Aot bom Shen
SN ond wot many S § W fur sach wch v

Prind Name:
Titte:

Tolank
P

Date:

Federal Use Only:

ised for Local &
Sandard Form - WL
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INSTRUCTIONS FOR COMPLETION OF SFLL, DISCLOSURE OF LOBBYING ACTIVITIES

This disclosure form sihall be completed by the reporting entity, whether subawardee or prime Federal recipient al the
initiation or receipt of a covered Federal action, or 3 materia) change to & previous filing, pursuant to tisle 31 USC

section IJSZ The filing of 3 form is requiced for each payment or t lo make pay to any lobbying entity for
g to i an officer or employee of any agency, & Member of Congress, an officer or

employee cl Congmu. or an employee of 3 Member of Congress in connection with 2 covered Federal action Use the
SF-L11-A Continuation Sheet for additional information if the space on the form is inadequate Complete all items that
apply for bath the initial filing and matedial change report Refer to the implementing ;mdance published by the Office of
Management and Budget for additional information.
1 Identify the type of covered Feder! action for wh.cl\ fobbying activity is and or has becn secured to influence the
outcome of a covered Federal ation

2 identify the status of the covered Federal action.

3 ldermly the appvvpna!c dnuﬁmwn of this report I this is a followup report caused by a material change to the
enter the year and quarter in which the change occured Enter the date of the last
previously submitted fepon by this reporting enlily for this covered Federal action.
4 Enter the Al name, address, city, state and np code ol the npoﬂin, entity Include Congressional District, o
knoum. O-ed

lhe .ppmpfm: dassification of the rep g entity tha s if it is. or expects Vo be, a ponme
the tier of the subawardee, e;.lhcﬁmwluwvdcedu\epnmeblhtwlm

Subawudl include but are not limited 10 subronlracts, subgrants and contract swards under grants.
S lllheotpmnnon filing the report hllemuhnh ~Subawardee®, then enter the full name, address, dity, state wwd

Tip code of the prime Federal recipi jonal District, i known.
6. Enter the name of the Fedend agency making the M or losn commitment Include at least one erganizatinnal
tevel below agency name, if known. For example, Dep t of Transportation, United States Coast Guard.
7. Enter the Federal prog name of desoription for the d Federal action (item 1). If known, enter the hull
of Federal D te Assi «CFDA bet for grants, cooperative sgreements, loant, and loan

commitments. -
[ § tmulhemw eWWW&aﬂamwu Fedetal action identified in item 1 (e g~
for Proposal (RFP) number; tmvitation for 8id (IFB) number, .nnl announcement humber, the conifact,
grant, or losn awasd the app [ d by the Federal agency) Include
prefixes, e g, "RFP-DE-90-001.*
9. For a covered Federal action where there has been an award of loan commitment by the Federal agency, enter the
¢ Federal amount of the awardioan commitment for the prime entity identified in item 4 or S.
10 (a)Enter the full name, address, city, state and 2ip code of the lobbying entity engaged by the reporting entity
identified in item 4 to influence the covered Federal action.
@)Enl«&!hﬂn&mdhw performing services, and include full address it different from 10 (2
Enter Last Name, First Name, and Middle Initial (M1).

11. Entet the of ion paid or bly expecled to be paid by the reporting entity Gitem &) lo the
lobbying entity Glem 10). & Sreth the p ¢ has been made (actusl) of will be made (planned) Check
al::usmm Nle bsmledddungenpu\mluhmndaﬂn amaunt of payment made or planned
1o be made.

12. Check the appropriate bax(es). Check all boxes that apply. if payment is made th h an in-kind contribution,

specify the nature and value of the in-kind payment. Tous

1. Check the appropriate box(es) Check at boxes that apply. if other, specify nature.

“ Mlspedﬁcmddeumdd«mpmdlhem&avmhbbbruhummorwﬂ!bee-peaedlo

lorm, and the date(s) of any services Include alt y and related activity, not just time spent in
".3«"» contact with Federal officabs. uemy me m«a officiais) or employee(s) contacted or the othicerta),

4 ), or Member(s) of C

oY

15 Check whether or not 3 SF-LLL-A Continuation Sheﬂ(dhmnd\ed
16. The centifying official shall sign and date the form, print hivher name, titie, and telephone number

Public reporting burden for this coflection of ink is esti bmeﬂmnmmmhm
mnmm‘mﬂumuw;umm g and g Pe

Send burden uqmmdhmdm lvl-‘wunm
hmhuﬁwhhaﬁndw Budget. Paperwork Reduction Project (1348-0046), Washungion, D C 20503
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DISCLOSURE OF LOBBYING ACTIVITIES Apemd by Ouss
CONTINUATION SHEET
Reporting Entioy: tge o
3
Gt kg ot

.
PILLING CODES 3410-81-C; 8430-01-C; $490-01-C;
B2501-C; TEW-01-C; IH-FEL §120-81-C; A7TO-N-
€ 6195-01-C 0831-01<C; R230-81-C, N 1-91-C; 4210
232-C, 310 15-C; 4510-23-L; 4810-25-C: 3001-01-C:
OD-01-C, IMID-$1-C; BEADAD-C; MEI0-81-C; £310-NF-
©; 0719-01C; $150-04-C; 7585-41-C; 7637-0+-C; 78~
$1-C; 0060-20-C; H019-43-C
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APPENDIX D: CLARIFICATIONS REGARDIN '
RESTRICTIONS NG LOBBYING

v EXECUTIVE OFFICE WP 1ne Frcoasen .
CF P58 OF KANAQEMENT AND BOOST

WABPQTON 8 00633 MAR 29 1950

NANACIMENT AND

JIOOANDUX POR ASBISTANT SRCRETARIES PO
AGRNGY pENION W&rm
strator, for Teders}

urzan}

rhont Al . [
reaent P:Z: )

d an xing ‘ ing Assistant Director
or rinagyial lﬁu-m

BUAIRCTY clarifications Regarding Lodbying Restrictions

1989, the Offics of Xanagement and Budget's
final “Covermmentvide Ouidance for Nev
Restrictions on Loddying” was published 4n the

.« The effective dats of the {uuu\n vas Deosabar
33, 1939. S$neluded in the gquidance at Appsndix A 8re the
scertification Regarding lobbyirg® and the "Statefant for
10an Ouazantess Anéd lcan <Ineurance.® This sexorandus
erovldn elarifications oconcerning the guidance 4and the
Certiftication® and "gcatenent,® Please 4Qlert Yyour
Raadquarters and £iel¢ atatfs te then, :

First, the Certification and the Btatesant ars intended to
.”1! only to tde instant Pederal transsotion for vhich &
Cortification or ftatement is Daing ebtained: the avarding
of s TFederal oontract, the making of a Pederal grant, the
naking of & Fadsral Joan, the eatering into of & cooperative
sgreasant, or the paxing of a Zederal comaitaent for & loan

guazantes or loar insurance.

Socond, the f£inal version of the Certification and Statezsnt
will reference 'y gquidanes, inoluding Subparts B and ¢,
vhich specify cartein *Agency and legislative Lisisen® and
"professional and Technicad Services® sotivities whieh are
appropriated funds and for vhleh ne éisclosure

On DeCexber 30
(ONB's) Interinm

ellovable wich
is necessayy.

Third, enly bids, oflars, lg'puantou and avards, pubzitted
or made on or aftar the Deceadbsr 23, 1589 effactive date of
the restriotions need to contaln certifiocations or statezents

and disolosures, {f required, i.e., avards and comitaenss
zade Defore Decenber 233, 31019, bdut modified, anmended,
extendsd, continued or renaved u’to: that date do pot deed

ocertifications er stataaenss,

Fourth, only Tledaral transictions over the 160,000
contracts, grants, eocoperativs oegreqnents) of 386,000
1””1 loan g@uarantses, loan {nsurancs) <thresholds neaed
oerti{fications or statanents and disciosures, if required.
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Lf:tly. contracts gubject to the Federal Ao {gition
Regulastion (FARI are eoversd by the Janus 30, 19920 TAX
{ntarin ¢inal rule (rederal Aogquisition Circular 84-33), not
the february 36, 1990 oommon rule:. The Pfedruary 26, 1990
rule lg 1ies only te oontracts not aubjest to the YAR

Y non-procursaent oontraocts) as vell as to grants,

{geneza
joans, cooperative sgresments, Jléan Quarantee coani{tasnts,
and loan {nsurance copmitaents. , i
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APPENDIX E: CLARIFICATIONS REGARDING , '
“GOVERMENTWIDE GUIDANCE FOR NEW RESTRICTIONS ON

LOBBYING”

Nerein follove the text of the first lettar and oN3's repliy:

[Lantos) .
Netein follovs the text of the second latter and ON2's replyt

{Penny)
Nerein follovs the text of ONB's clarification mamorandun to the

agsncies:
June 12, 1990

MEHORANDUN POR ABSISTANT SECRETARIES FOR KANAGININT AND'
AQENCY SINTOR PROCUREMENT EXRCUTIVES

TROM: Allan V. Burman, Adainistrater for Federal
v Procurenent Policy /&/

Susan Oaffney, Acting Assistant Direotor -for
financial Xenagement /s/

SURTECT! claritications Ragarding “devernzantvid
. goY Nav aouuottoqm o:q Lobbying® ¢ t Guidanos

én Decenber 30, 1989, the Office of Nanagezant and Budget's (OX3's)
{nterim final ®“Gevernmentwide Ouldange for New Restrictions on
Lobbying® was published in the Registar. The affective
date” of the guidance was Daceader 33, 1988, Inoluded in the
guidance at Appendix A are ths *Certification Regarding Lobbying®
and the “"stataxent for Loan duarantees and Lean Insurancs.® This
:;“:{gf:’:tgf:!inld e'l.lgx“ttﬂutéo.m ;:necrnirlw the guidance and the
-~Ce o eaent, sade slert you a

and f£iel8 staffs to them, ) Tt your headquarters

7irst, the Certiticaticn and the 1y
enly to the t eral tr don gor which ertitica

or gStatenent 1§ Ddeing o ) ng of & Yadera
contract, thé making of & federal grant, the ukfm of & Yaderal
loan, the entar! nto of a ogop‘rnuvc aAgrecaent, or the »aking
of & Federal coanitaent for s lean gusrantee or lean {nsurance.

Second, the final version of the Cartification and st

zeference ONB'p guidance, insluding Subparts 3 and ¢, Haigg.ggigi};
certain "Agensy and legislative Liaisen” and "Professionsl and
Technical GServices® activitias whied are alléovadle with
sppropriated funds and for vhich no disclosura is necessary.

onizrd, only bids, effers, & pnuuem and avards

nade 'on or aftar the bo'o sz 33, 1999 ctucew'a ?:”&“:?deif
vestrictions need to oontain certifications er atatements and’
disclosures, 42 required, 1.0., avards and conzitments made defere

‘lueoamt are intended to 02
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APPENDIX E: CLARIFICATIONS REGARDING
«GOVERMENTWIDE GUIDANCE FOR NEW RESTRICTIONS ON

LOBBYING” (Continued) :

* Deceaber 23, 1909, but modified, amsnded, extanded, continued or
reneved after that data do pot need certifications or statements
m‘f they are 2oditied or axzended deyond the saspes of the avard.
An o uxn‘ Tedaral grant, loan, or gooperative agreszent vith such
s podificatioen or amendment needs to contdaln & eertification and
disolosurs gera, if zequired. A dilatersl nodification to an
existing Fedaral contract which requires Justification and approval
pursuant te Pederal Aoquisition Regulation (FAR) saction 6.303,
citing the authozrities in FAR section €.302, and vhich exceeds the

$100,000 threshold needs & certification and disclosurs form, if

roquired.

Pourth, enly Federal transactions over the $100,000 (contracts,
grants, ocosperative agresments) or §180,000 (loans, lean
guATAntass, doan insurance) thredhelds nesd certifications or

ssatezants and disclosures, if required.

Pifth, contracts subject to the FAR are covered by the January 39,
1990 FAR interim £inal rule (Federal Acquisition Circular 84~ss),
not the fabdruary 26, 1990 common rule, The February 3¢,. 1880 rule
appiies only to contracts not subject to the FAR (generally non-
procursnant contragts) as vell as to grants, Joans, cooperative
Sgreenents, l0an guarantes comnitaents, and loan Iinsurance

eonnituents.

sixth, nothing contained in Sudpart ¢ of the !\xtdam, Aotivities

by Other Than Own Z2aployees, & : ias

{ndepandant salas represantatiVes defors an ngoncxyfprov de t
prior ta formsl soligitation By an

the ’niunq sctivities sre raal sol
agency. Buch salling activitias are:

(1 Discussing with an agen ineluding 4ndd
dozxomtneiom) ¢ Qualities 'm? e)fauctorh't&ct o‘;“g;t
person's products or services, oconditions or terzs of sale,

and servioce capadilities: and,

(2) Teohnioal @iscussions and other activities Tegarding the
application or sdaptation of the person's products or services

for an agency's use.

Nots that the activities in (1) and (2) adove Are specifically
1inited to the marits of the matter. An {ndependent sales
representative vho engsges in selling aotivities described sbove,
prior te the issuince of a formal solioitation by &n agency, is
not daened te be angaged in influencing vith regard to a partioulsr
oontract and will not need to disclose such acotivities.

Seventh, _under subsections «308(d) and (__-.300(e), the
exanples cited ars not intended; In any vay, to ba ail u\a{uuvo,
to 1limit the spplication of the "Professional and ¢echnical
services® exemption provided in the lav, or to liait the examption
to licensad professionals. "professional and technical sarvioces”

1 of

shall be advioe and ana

64




APPENDIX E: CLARIFICATIONS REGARDING
“GOVERMENTWIDE GUIDANCE FOR NEW RESTRICTIONS ON

LOBBYING” (Continued)

-uwten' exenption {s specifiocally 1imited to the perits of the
natter. . .
Lastly, the folloving clarity ONB's {nterin zlnalfquxdune-:

(1) To tha extent & parson can denonstrate that ths parsen
has sufficient menies, othar than Federal appropriated funds,
the Federal Governmant shall assume that these other monias
wvers spant for any influencing activities unallovable with
Federal appropriated funds. This assunption applies equally
to persons ¥ho do and do not submit to the Federsl Gevernaent
cost or prieing data. Whare no cost or pricing dates are
subnitted, the Pederal Governzent shall assume that nonles
spant are & reduction from progits otherviss available,

(3) Profits and fess sarned under Federal eontracts (see YAN
subpart 18.0) are not considered apprepriatad tunds. ?Protita,
and fees that constitute profits, earned under Fedaral grants,
loans, and oooperative agresments &ré net oonsldered

appropristed funds.

(3) Nothing in OXD's interia uﬁu uidance requires a
to make any changes ¢e that pan'on'c existing uec\’i;::::

systons,
(4) The prehibition on use of Federsl appropriat
not ‘;{1’ €0 influencing activities aot’ ’u ’eom::e{g:‘:ggg.:

speoitic covered Federal action, These activiel
lated to legislation and regqulations g,,‘: :::::2;

$ILLING CODZ 3116-01-C
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APPENDIX F: FEDERAL ACQUISITION CIRCULAR 84-55, FAR
SUBPART 3.8

FAC 84—55 JANUARY 30, 1990

3500 FEDERAL ACQUISTTION REGULATION (FAR)

SUBPART 33—LIMITATION ON THE PAYMENT
OF FUNDS TO INFLUENCE FEDERAL
TRANSACTIONS

3300 Scope of sabpart.

This subpart prescribes policies and procedures imple-
menting section 319 of the Department of Interior and
Related Agencies Appropriations Act. Pub. L. 101121,
which 3dded 8 new section 1352 to title 31, United Sutes
Code, entled “Limitation on use of appropriated funds w
influence cenain Federal contracting and financial transaxc-
tions” (the Act).

3301 Definitiont.

*Agency.” as wed in this section, theans an execulive
agency as defined in 2,101,

“Covered Federal action,” as used in this section, means
any of the following Federa) actions

(3) The awarding of any Federal convact

(b) The making of any Fedenal grant.

{c) The making of any Federal loan.

(d) The eniering into of any cooperative agreement.

(¢) The exicnsion, continuation, renewal, amendment,
or modification of any Federal contracy, grant, loan, or
cooperative agreement.

“Indian tribe” and “wribal organization,” as used in this
section, have the meaning provided in section 4 of the
Indian Seif-Determinatioo and Education Assistance Act
(25 US.C. 450B) and include Alaskan Natives,

“lnfluencing or saempring 1 influence,” as used in this
section, means making, with the intent to influence, any
communicatior 16 oc appearance before an officer or
employee of any agency, 8 Member of Coogress, an officer
or employee of Coogress, or an employee of 8 Member of
Congress in connection with any covered Federal action.

“Local government,” as used in this section, means 3

316
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FAC 84—55 JANLUARY 30, 1990
PART 3—IMPROPER BUSINESS PRACTICES AND PERSONAL CONFLICTS OF INTEREST  Ja0:

unit of government in a Suie and. if chanered, esublished.;

or otherwise recognized by a State for the performance of 8
govemmenta! duty, including a local public authority, &
special district, an intrastate district, 8 council of govern-
ments, 3 SPONSOr GTOUP fepresentalive Grganization, and
any other instrumentality of 2 local government.

“Officer or employee of an agency,” as used in this sec-
tion, includes the following individuals who arc employed
by an agency: : »

() An individua) who is appointed 10 8 position in the
Government under Gue S, United States Code, including a
position undes 8 temporary appoiniment.

() A member of the uniformed services, as éefined in
subsection 101(3), titke 37, United States Code:

(€) A special Government employec, as defined in sec.
tion 202, tide 18, United States Code; and

(d) An individual who is a member of a Federal adviso-
1y commitiee, as defined by the Federal Advisory
Committee Act, tide S, United States Code, appendix 2,

“Person.” as used in this section, means an individual,
corporation, company, association, authority, firm, partner-
ship, society, State, and local government, regardiess of
whether such entity is operated for profit or not for profit
This term excludes an Indian tribe, tribal organization, o¢
any other Indian organization with respect © expenditures
specifically permined by other Federa! law.

*“Reasonable compensation,® as used in this section,
means, with respect (0 8 regularly employed officer of
employee of any person, compensation that is consistent
with the normal compensation for such officer or employee
for work that is pot fumished 10, not funded by, or not fur-
nished in cooperation with the Federal Govemment.

“Reasonable payment.” as used in this section, means,
with respect 1o professional and other technical services, 3
payment in an amount that is consisicnt with the amount
normally paid for such services in the private sector.

“Recipient,” as used in this section, includes the con-
tractor and all subconvactors. This term excludes an
Indian tribe, tribal organization, or any ocher Indian organi-
23tion with respect 10 expenditwres specifically permitied
by other Federal aw.

“Regularly employed,” as used in this section, means,
with respect 10 an officer or employee of a person request-
ing of receiving a Federal conact, an officer of employee
who is employed by such person for at least 130 working
days within 1 year immediately preceding the date of the
submission thal initiates agency consideration of sach per-
s0n for receipt of such contract.  An officer or employee
who is employed by such person for less than 130 werking
days within | year immediately preceding the dax of the
submission that initiales agency consideration of such per-
s0n shall be considered to be regularly employed as soon as
he o she is employed by such person for 130 working

days.
“State,” as used in this section, means 8 Staie of the

United States, the District of Columbia, the
Commonwealth of Pucrio Rico, & territory or possession of
the United Swaucs, an agency o¢ instrumentality of a State,
and multi-State, regional, or interstate entity having gov-
emmental dutics and powers.

3302 Probiditions

(a) Section 1352 of dtle 31, United States Code, among
other things, prohibits 8 recipient of 3 Federal contract,
grant, loan, or cooperative agreement from using appropri-
ated funds 10 pay any person for influencing or atiempling
10 influence an officer or employee of any agency, 8
Member of Congress, an officer or employee of Congress,
or an employee of a Member of Congress in connection
with any of the following covered Federal actions: the
awarding of any Federal contract; he making of any
Federa) grant; the making of any Federal loan; the entering
into of any cooperative agreement; or, the modification of
any Federal contracy, grant, losa, or cooperative agreement

(b) The Act also requires offerors %0 furnish 3 declara.
tion consisting of both a certification and & disclosure.
These requirements are contained ia the provision at
$2.203-11, Cenification and Disclosure Regarding
Payments 10 Influence Ceruain Federal Transactions, and
the clause st $2.203-12, Limitstion on Payments to
Influence Certain Federal Transactions.

(1) By signing its offer, an offeror cenifics that no
appropriated funds have been paid or will be paid in
violation of the prohiditions in 31 US.C. 1352,

(2) The disclosure shall identify if any funds other
than Federal appropriated funds (including profit or fee
seceived under 8 covered Federal action) have been
paid, or will be paid, 10 any persos for influencing or
suempeing w0 influence an officer or employee of any
agency, 8 Mcmber of Congress, an officer or employee
of Congress, or an employee of a Member of Congress
in connection with 3 Federal contract, grant, loan, or
cooperative agreement. ‘

(c) The prohibitions of the Act do not apply under the
following conditions

(1) Agency aad legislative liaison by own
employees.

(i) The prohibition on the use of appropriated
funds, in paragraph (a) of this section, does not spply
in the case of a payment of reasonable compensation
made © an officer or employee of a person request-
ing or receiving 8 covered Federal action if the pay-
ment it for agency and kegislative liaison activities
ot directly related 10 a covered Federal action.

() For purposes of subdivisian (cX1Xi) of this
section, providing any information specifically
requesied by 8o agency or Congress is permited at
any time.

(6iid) The following agency and legislative Laison
activitiés are permited at any time where they are

-n
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not related © a specific solicitation for sny covered

Federal action:
(A) Discussing wilh an agency the Qualities

and characieristics (including individual demon- -

strations) of the person's products or services, con-

ditions or terms of sale, and service capabilities;

(B) Technical discussions and other activities
regarding the application or sdaptation of the per-
s0n's products or services for an agency’s use.

Gv) The following agency and legislative liaison
activities are permirted where they are prior 1o formal
solicitation of any covered Federal action:

(A) Providing any information not specifically
requesied but necessary for an agency ko make an
informed decision about injtiation of » covered
Fedenal sction;

(B) Technica! discussions regarding the prepe-
ration of an unsolicited proposal prior to its offi-
cial submission; and

(O) Capability presentations by persons seek-
ing awards from sn agency pursuant 1 the provi-
sions of the Small Business Act, as amended by
Pub. L. 95-507, snd subsequent amendments.

(v) Only those activities expressly authorized by
subparagraph (cX1) of this section are permitied
under this section.

() Professional and technical services.

() Toe prohibition on the wse of appropriated
funds, in paragraph (s) of this section, docs not apply
in the case of-—~

(A) Payment of reasonable compensation
made © an officer or employee of a person
requesting or receiving 8 covered Federal actioo
Oc an extension, continuation, rencwal, amend-
ment, or modification of a covered Federal sction,
Uf payment is for professional or iechnical services
rendered directly in the prepanation, submission,
or negotiation of any bid, proposal, or application
for that Federal action or for mesting requirements
imposed by or pursuant 10 law as a condition for
receiving that Federal action;

(B) Any reasonable payment 10 » person, other
than sn officer or employee of a persos requesting
ot receiving 8 covered Federal action, if the pay-
ment is for professional or wchnical services
rendesed directly in the peeparation, submission,
or negotation of anry bid, proposal, or spplication
for that Federa) action, or for teeting require.
ments imposed by or pursuant © kaw a3 8 condi-
tioo for peceiving that Federa! action. Persons
other than officers ot employees of 8 persos
sequesting or receiving 8 covered Federal action
include consultants and trade associstions.

@) For purposes of subdivision (cX2)() of this
section, “professional and iechnical services™ shall be

limitad 10 advice and asnalysis direcdy applying any
professional or lechnica) discipline, For exampie,
drafting of &' lega) document sccompanying a bid or
proposal by a lawyer isallowable. Similarty, sechn-
cal advice provided by an engineer on the perfor-
mance or operational capabdility of a piece of equp-
ment rendered directly in the negotiation of 8 con-
tract it allowadle. However, communications with
the intent 10 influence made by a professional (such
as o licensed Lawyer) or 8 kechnical person (such a8 2
licensed accountant) are not allowable under this sec-
tion unless they provide advice and analysis direcdy
applying their professional or technical expertise and
unless the advice or analysis is rendered directly and
solely in the preparation, submission or negotiation
of a covered Federal action. Thus, {or example, com-
munications with the intent 0 infllucnce made by 8
Lawyer that do not provide legal advice or analysis
directly and solely retated 10 the legal aspects of his
or her clicnt's proposal, but generally advocaie one
proposal over another are not allowable under this
section becanse the lawyer is sot providing profes-
sional legal services. Similarly, communications
with the intent 1 influence made by an engincer pro~
viding a8 engincering analysis prior 10 the prepans-
tion or submissioa of a bid or proposal are not allow-
able ander this section since the enginoer is providing
technical services bot pot directly in the preparastion,
submission or pegotistion of a covered Federal
action.

(i) Requirements imposed by or pursuant o law
as a condition forl receiving a covered Federa! sward
include those required by law of regulation and any
other requirements in the actual sward documents.

(v) Ouly those services expressly suthorized by
subdivisions (cX2)(TXA) and (B) of this section are

(v) The reponing requirements of 3.803(a) shall
not apply with respect © payments of reasonable
compensation made 1o regularly employed officers o
employees of a person. )

3.30) Certification and disclosure.

(s) Any contractor who requests of receives 8 Fedena!

contract exceoding $100,000 shall submit the centification
and disclosures required by the provision &t $2.203-11,
Certification and Disclosure Regarding Payments w
influence Cernin Federal Transactions, with its offer,
Disclosures under this section shall be submitied to the
contracting officer vsing OMB standard form LLL,
Disclosure of Lobbying Activities

®) The contractor shall £ilke s disclosure form 8t the end

of each calendar Quarter in which there occurs any event that
materially affects the accuracy of the information contained
in any disclonst form previously filed by such person under
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paragraph (a) of this section, An event that materially
affects the accuracy of the information reporied includes—
(1) A cimulstive increase of $25,000 or moré in the
amount paid of expecied (0 be paid for influencing o

atempting 1o influence 8 covered Federal action; of
-(2) A change in the person(s) or individual(s) influ-
encing or atiemping W influence a covered Federal

action; of

(3) A change in the officer(s), employee(s), o¢

Member(s) contacted to influcnce or atempt o influ-

ence 8 covered Federal action.

() The contractor shall require the submittal of a ceni-
fication, and if required, a disclosure form, by any person
who requests or reccives any subcontract exceeding
$100,000 under the Federal contract.

(@) All subcontractor disclosure forms (but not cenifi-
cations), shall be forwarded from tier W0 tier until received
by the prime congactar. ‘The prime contractor shall submit
all disclosure forms 10 the contracting officer at the end of
the calendar quanier in which the disclosure form is submit-
ted by the subcontracir. Each subcontracior cestification
shall be retained in the subcontract file of the awarding
contracior.

3304 Policy. :
(3) The contraciing officer shall obuin certificstions

and disclosuses as required by the provision at $2.203-11,
Cenificstion and Disclosure Regarding Payments to
Influence Certain Federal Transactions, prior o the sward
of any contract exceeding $100,000. ‘

() The contracting officer shall forward a copy of all
contractor disclosures furnished pursuant 1o the clause at
$2.203-12, Limitation on Payments 1o Influence Certain

Federal Transactions, 1o the official designaied in accor-
dance with agency procedures, for subsaquent submission
to Congress. The original of the disclosure shall be
reained in the contract file.

3305 Esemptica.

The Secretary of Defense may exempt, on a case-by
case basis, 8 covered Federal action from the prohibitions
of this section whenever the Secretary determines, in
writing, that such an exemption is in the national inlerest
The Secretary shall transmit a copy of such exemption w0
Congress immediately after making such a determina-
tion.

3306 Processing suspected violations.
Suspected violations of the requirements of the Ast shall
be referred W the official designated in agency procedures.

3307 Civl penalties.

Agencies shall impose and collect civil penalties pur-
suant 0 the provisions of the Program Fraud and Civil
Remedies Act, 31 U.S.C. 3803 (except sudsection (¢)),
3804-3408, and 3812, insofar as the provisions therein are
oot inconsistent with the requirements of this subpart

3308 Solicitation provision snd contract clause.

() The provision st 52.203-11, Certification and
Disclosure Regarding Payments 1o Influence Cernain
Federal Transactions, shall be included in soliciutions
eapected 10 exceed $100,000.

() The clause a1 $2.203-12, Limitation on Payments
Influence Centain Federa! Transactions, shall be included in
solicitations and contracts expected 10 exceed $100.000.

3.19
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APPENDIX G: FAR CLAUSE 52.203-11, “CERTIFICATI
DISCLOSURE REGARDING PAYMENTS TO INFLUENgl? AND
CERTAIN FEDERAL TRANSACTIONS”

FAC90—4 MAY 15,1991

PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES £2.203-12

$2.203-11 Certification snd Disclosure Regarding
Payments to lafluence Certain F edersl Transactions.
As prescribed in 3.808, insen the following provision:
CERTIFICATION AND DISCLOSURE REGARDING
PAYMENTS TO INFLUENCE CERTAIN FEDERAL
TRANSACTIONS (APR 1991)

(3) The definitions and prohibitions contained in the
clause, at FAR §2.203-12, Limitauon on Payments 0
Influence Ceruin Federal Transactions, included in this
solicitation, are hereby incorporated by reference in para-
graph (b) of this centification

() The offeror, by signing its offer, hereby certifies
to the best of his or her knowledge and belief that on or
after December 23, 1989, —

(1) No Federal appropriated funds have been paid or
will be paid to any person for influencing or atlempting
to influence an officer or employee of any agency, 3
Member of Congress, an officer of employee of
Congress, or an employee of 2 Member of Congress on
his of her behalf in connection with the awarding of any
Federal convact, the making of any Federal grant, the
making of any Federal loan, the entering into of any
cooperative sgreement. and the extension, continuation,
rencwal, amendment or modification of any Federal
contract, grant, 10an, of cooperative agreement;

(2) If any funds other than Fedcral appropriated
funds (including profit or fee received under a covered
Federal transaction) have been paid, or will be paid, w
any person for influencing or attempting o influence an
officer or employee of any agency, a Member of
Congress, an officer or employee of Congress, or an
employee of a Member of Congress on his or her behalf
in connection with this solicitation, the offeroc shall
complete and submit, with its offer, OMB standard form
LLL, Disclosure of Lobbying Activities, to the
Contracting Officer; and -

(3) He or she will include the language of this certi-
fication in all subcontract awards a1 any licr and requirc
that all recipients of subcontract awards in excess of
$100,000 shall cenify and disclose accondingly.

(c) Submission of this certilication and disclosure is 2
prerequisitc for making or entering into this contract
imposed by section 1352, tie 31, United Sutes Code
Any person who makes an expendilure probibited under
this provision or who fails 1o file or amend the disclosure
form 10 be filed or amended by this provision, shall be sub-
ject 10 a civil penalty of not less than $10,000, and not
more than $100,000, for each such failure.

(End of provision)

52-11
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APPENDIX H: FAR CLAUSE 52.203-12, “LIMITATIONS ON
PAYMENTS TO INFLUENCE CERTAIN FEDERAL
TRANSACTIONS”

FAC 90—4 MAY 15,1991

PART $2—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

52.203-12

$2203-12 Limitatios oa Payments (o Inflsence Certain
Federal Transactions.
As prescribed m 3.808, insert the following clause:
LIMITATION ON PAYMENTS TO INFLUENCE
CERTAIN FEDERAL TRANSACTIONS (JAN 1990)

() Definitsons

“Agency,” as used in this clause, means exccutive agen-
¢y 85 defined in 2.101

=Covered Federal action,” as used in this clause, means
wmy of the following Federal acions:

(a) The awarding of any Federal contracL

() The making of any Federal grant

(c) The makung of any Federal loan.

(6) The emening into of any cooperalive agreement.

(e) The exiension, continuation, rencwal, amendment,
or modification of any Federal conlract, grant, kan, of
cooperative agrecment

“Indian wibe™ and “wibal organization,” as used in Gus
clause. have the meaning provided in seclion 4 of the
Indian Seif-Determination and Education Assisiance Act
(25 US.C. 450B) and include Alaskan Natives

“Influencing or siempting © influence.” as used in this
clause. means making, with the istent to influence, any
communication o or appearance belore an officer o
employee of any agency, 3 Membes of Congress, officer
or employee of Congress. of an exployee of a Member of
cmhw-smuymwmm

“Local government.” as uscd in this clause, means onil
d;mwuinaSuzMi!mw.esablMa
WWWASmluuMmda
govesrnmental duty, including 3 Jocal public authonty, 8
special districy. an intrasuate district, 8 council of govern-
ments. 8 sponsor GTOUp TEprESCDIAive Organization, and
any otber insrumentalisy of 3 local government.

“Offices of employes of an agency,” as used in this
clause. includes the following individuals who are
employed by an agency:

@ As individual who is appoiated 1 8 positice in the
Gomwums.u-umcw.mmn
position under 3 lemparay appointment.

() A member of the uniformed services, as defined in
subsection 101(3). titke 37, United States Code

(c) A special Goverament employee, as defined in sec-
tion 202, title 18. Uniied States Code.

@ As individual who is 3 member of & Federal adviso-
vy commitice, as defincd by the Federal Advisory
Commiuce Act. title S, United States Code, appendia 2.

“Person.” as uscd i this clause, means an individual,
corporation, company, associaion, suthority, fum, partnes-
ship, society. Statz. and local govarnment, regardiess of
whether such enuty 1s operated for profit, or not fos profit
Thisuuucws-lndinm'b:.nihduxuﬁm.a
any other Indian organization with respect 10 expendinures
specifically permiusd by other Federal law

52-11

“Reasonable compensauon.” as used in this clause.
means, with respect 0 a regularly employed officer or
employee of any person, compensation thal is cons:sient
with the normal compensation for such officer or employee
for work that is a0t fumnished ©, nat funded by, or not fur-
nished 1n cooperauon with the Federal Government.

“Reasonable payment.” as used in this clause, means,
wiﬁmwwofmhnddwuwhnialm‘l
whum“bmm'ilhlhem .
pormally paid for such services in the privaie sector

“Recipient,” as used in this clause, includes the
Contraciar and all subconwactors  This lerm excludes an
Indian tribe, tribal organizabon, or any other Indian organi-
2ation with respect 10 expendiuwres specifically permited
by other Federal law .

“Regularty employed.” a5 used in this clause, means,
with respect 10 an officer or employec of 3 person reques:-
h;amuim:redenlmmandﬁcaaanpbyg
whhmpbydbyubpusmfaumlwmg
d:y:vithinlyafinmediu!ypncedmmedmdlhe
submission that initiaies agency consideration of such per-
son for receipt of such contract. An officer of employee
vbokunployedbynthpu:nnlorksthmlwvuﬁag
hyswiminlywimmedinlyprwedh;medmduz
submission that initiales agency consideration of such per-
son shall be considered 1o be regularly employed as soon as
he or she is employed by such person for 130 working

“Siate.” as used in this clause, means a State of the
Usited States, the District of Columbia, the
Commonwealth of Pucrio Rico, 8 lerritary or possession of
the United Staies, an agency or instumentality of 3 State,
and multi-Stae, regional, or interstate entity having gov-
emmental duties and powers.

(@) Prohibitions

(1) Section 1352 of titlke 31, United States Code,
among other things, prohibits a recipicnt of 3 Federal
coatract, grant, Joan, of cooperative agreement from
using appropriated funds o pay any person for influ-
eacing or attempting 1o influence an officer or
employee of any agency, 8 Member of Congress, an
officer or employee of Congress, or a0 employee of a
Member of Congress in connection with any of the
following covered Federal actions: the awarding of
uyFedualconmmcnakingornyFederalpmu
the making of any Federal loan; the entering inwo of
any cooperative agreemeat of the modification of any
Federa) conuact, grant, loan, or cooperative agree-
ment. :

(2) The Act also requires Contraciors 10 fumish a dis-
closure if any funds oiher than Federal appropriaied
funds (including profit or fee d under a d
Federal ransaction) have been paid, or will be paid, o
any person for influencing or auempuing to influence an
officer or employee of amy agency, 8 Mcmber of
Congress, an officer or employee of Congress, or an
employee of 2 Member of Congress in conncction with
a Federal contract, grant, loan, or cooperative agree-
ment
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Q) The prohibitions of the Act do sot apply under  Federal acuon, if payment s far professional or
the following conditions: technical services rendered directly an the
. e preparation, submission, o aegtiation of any
. (i) ::ury and legislative ligison by owsn bid, pr " or application for tha Federal
{A) The prohibition on the use of appropriaicd action or for mecung requirements imposed by
funds, in subparagraph (®X1) of this clause, does O Pursuant © Law as 3 condinon for receiving
that Federal acuon

ot apply in the case of a payment of reasonable
compensation made 10 an officer or employee of &
perxon requesting O receiving 3 covered Federal
sction if the payment is for agency and kegislative

(2) Any reasonable payment to a person,
other than an officer or employee of 3 person
fequesting or receiving 3 covered Federal

liaison activibses not directly related 0 2 covered

(B) For purposes of subdivision (B3XiXA) of
this clause, providing any information specifically
requesied by an agency or Congress is permitted
&l any time.

(C) The following agency and legislative liai-
200 activities are permitied af sny ime where they
are a0t related 0 a specific wlicitation for any

_covered Federal acuon:

(1) Discussing with an agency the qualities
and characteristics (including individual
demoastrations) of the persoa’s products or
services, condiuons or terms of sale, and ser-
vice capabilines

(2) Technica) discussions and other activi-
ties regarding the application or adapeation of
the person’s products or services for an agen-
cy'suse.

(D) The following agency and legislative liai-
306 xclivites are permined where they are prior (o
formal solicitation of any covered Federal
actioo—

(1) Providing any infamauon not specifi-
ally requested but necessary for an agency
make an informed decision about initiation of 3
covered Federal action:

(2) Techpical discussions regarding the
preparation of an unsoliciked proposal priof o
i official submission; and

(3) Capability presenuations by persons
secking awards from an agency pursuani o the
provisions of the Small Business Act, as
amended by Pub. L. 95-507, and subsequent
amendments.

(E) Ouly those services expressly authorized
by sobdivision (OX3XiXA) of this clause are per-
mitied under this clause
(ii) Professional and technical services.

(A) The prohibition on the use of appropriated
funds, in sobparagraph (bX1) of this clausz, does
not apply is the case of —

(1) A payment of reasonable compensation
made to an officer or employee of 3 person
requesting of receiving a covered Federal
actioh Of an exicnsion, continuation, rencwal,
amendment., or modification of a covered

acuon Of 8N €XLENsIOn, conuauauon, rencwal,
amendment, or modification of a covered
Federal action if the payment s far profession-
al or wechnical services rendered directly in the
preparalion, submission, of pegouation of any-
bid, proposal, or application for that Federal
action or for meeung requirements imposed by
or pursuant (o law as a coadivon for receiving
that Federal action Persons other than officers
or employees of 3 persop requesting o receiv-
ing » covered Federal action include consul-
tants and gade associations.

(B) For purposes of subdivision (DH3IXiiKA)
of this clause, “professional and technical ses-
vices” shall be limited to advice and analysis
directly applying any professional or technical
discipline. For example, drafting of a legal doc-
ument accompanying & bid or proposal by a
lawyer is allowable Similarly, echnical advice
provided by an engineer on the performance o
operational capability of a piece of equipment
tendered directly in the negotiation of a contract
is allowable However, communications with
the inent to influence made by & professional
(such as a licensed lawyer) or a technical person
(such as a licenscd accountant) are not allowable
under this section unless they provide advice
and analysis direcUy applying their professional
of technical expertise and unless the advice or
analysis is rendered directly and solely in the
preparation, submission or ncgotiation of a cov-
ered Federal acuon. Thus, for example, commu-
nications with the intent w0 influence made by a
lawyer that do not provide legal advice or analy-
sis directly and solely relaied 1o the Jegal aspects
of his of her client’s proposal. but gencrally
advocate one proposal over another are not
allowabie under this section decause the lawyer
is mot providing professiosal legal services
Similarly, communications with the intent 10
influence made by an eagimeer providing an
engineering analysis prior to the preparation or
submission of a bid or proposal are not allow-
able under this section since the engineer is pro-
viding technical services but not directly in the

52-12 (FAC90-4)
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APPENDIX H: FAR CLAUSE 52.203-12, “LIMITATIONS ON
PAYMENTS TO INFLUENCE CERTAIN FEDERAL

TRANSACTIONS” (Continued)

PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES 5220312

preparalion, submission of ACROLIAUON of 3 cov-
ered Federal acuon

(C) Requrements imposed by or pursuant w
law as a condsuon for receiving 3 covered Federal
sward nclude those requucd by law of regulauon
and any other requirements in the actual award
documents

(D) Only those sesvices expressly suthorized
by subdivisions (BX3KitHAX/) and (2) of this
clause are permitied under this clause

(E) The reporung requirements of FAR
3.803(a) shall not apply with respect 0 payments
of reasonable compcnsauon made W regularly

(1) Any person who makes an expenditure profubs
¢d under paragraph (a) of this clause or who fails wo fik
or amend the disclosure form 1o be filed or amended by
paragraph (b) of wus clause shall be subject 10 cival
penalues as provided for by 31 US C 1352. Animpo-
siion of 8 civil penalty does not prevent the
Government from seeking any other remedy that may be
applicable

(2) Contractors may rely without liability on the rep-
resentation made by their subcontractors in the cerufica-
uon and disclosure form
(N Cos allowabiluy Nothing in this clausc makes

allowable of reasonabie any cosis which would otherwise

be unallowable or unrcasonable Conversely, costs made
speaifically unallowable by the requuements in this clause
will not be made allowable under any ather provision

employed officers or employees of a3 person
(c) Disclosure
(1) The Contracior who requests or receives from an

agency 8 Federal conract shall file with that agency a
disclosure form, OMB sandard form LLL, Disclosure
of Lobbying Activilies, if such person has made ‘or has
agreed (0 make any payment using nonappropriaied
funds (1o include profits from any covered Federa!
action), which would be prohibiled under sybparagraph
(dX?) of this clause, if paid for with appropriated funds.

) The Contracior shall file a disclosure form at the
end of esch calendar quaner in which there occurs any
event that maierially affects the accuracy of the informa-
tion contained ip any disclosure form previously filed
by such person under subparagraph (cX1) of this clause
An event that materially affects the accuracy of the
information reponed includes—

() A cumulative increase of $25.000 or moce in
the amount paid or expected 0 be paid for influenc-
ing or atlempung 10 influence a covered Federal
acuon; or

(i) A change in the person(s) or individual(s)
influencing or sttempung to inflluence 3 covered
Federal action; or

(iii) A change in the offices(s). employee(s). o
Mcrber(s) contacted 10 influence of auempl 10 influ-
ence a covered Federal acuon
() The Contracior shall require the submittal of 2

certification, and if required, » disclosure form by any
person who requests or receives any subcontract exceed-
ing $100.000 under the Federal contract.

(4) AD subcontracior disclosure forms (but not cesu-
fications) shall be forwarded from tier to tier until
received by the prime Contrackx  The prime Contracior
shall submit all disclosures w0 the Coatraciing Officer a
the end of the calendar quaner in which the disclosure
form is submitied by the subcontracior. Each subcon-
tracior centification shall be retained in the subcontract
file of the awarding Contracior
(d) Agreement The ConTracior agrees not Lo make any
payment prohibited by this clausc
(¢) Penalues

(90-2) 52-13

(End of clause)
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APPENDIX I: SUMMARY OF POTENTIAL BENEFITS RESULTING

FROM REVIEW
Recommendation ;
Reference Description of Benefits Type of Benefit
l., 2.a., 2.b., Program Results. Improve Nonmonetary
2.c., 2.4., and 3. compliance with the Byrd

Amendment.
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APPENDIX J: ACTIVITIES VISITED OR CONTACTED

APPENDIX J: ACTIVITIES VISITED OR CONTACTED

Office of the Secretary of Defense

Director of Defense Procurement, Washington, DC
Director for Research and Laboratory Management, Washington, DC
Director, Defense Research and Engineering, Washington, DC

Department of the Army

Office of the Assistant Secretary of the Army, Research,
Development and Acquisition, Washington, DC

Army Missile Command, Redstone Arsenal, AL

Aberdeen Proving Ground Support Activity, Aberdeen, MD ,

Army Armament, Munitions and Chemical Command, Rock Island, IL

Army Aviation Systems Command, St. Louis, MO '

Army Aviation Systems Activity, Ft. Eustis, VA

Army Communications~Electronics Command, Ft. Monmouth, NJ

Army Strategic Defense Command, Huntsville, AL

Army Tank-Automotive Command, Warren, MI

Army Corps of Engineers (Contracts, Research and Technology),
Washington, DC

Army Contracting Support Agency, Arlington, VA

Army Medical Research Institute of Infectious Diseases,
Fort Detrick, MD

Headquarters, Army Materiel Command, Alexandria, VA

National Guard Bureau, Washington, DC

Department of the Navy

Office of the Chief of Naval Research, Arlington, VA
Naval Avionics Center, Indianapolis, IN

Naval Aviation Supply Center, Philadelphia, PA
Naval Coastal Systems Center, Panama City, FL
Naval Sea Systems Command, Washington, DC

Naval Supply Center, Charleston, SC

Naval Supply Center, Puget Sound, Bremerton, WA
Naval Training Systems Center, Orlando, FL

Naval Weapons Center, China Lake, CA

Navy Ships Parts Control Center, Mechanicsburg, PA
Space and Naval Warfare Systems, Washington, DC
Strategic Systems Programs Office, Washington, DC
Marine Corps Logistics Base, Albany, GA

Department of the Air Force

Office of the Assistant Secretary of the Air Force (Acquisition),
Washington, DC _
Aeronautical Systems Division, Wright-Patterson Air Force
Base, OH
Air Force Flight Test Center, Edwards Air Force Base, CA
Ballistic Missile Organization, Norton Air Force Base, CA
Electronic Systems Division, Hanscom Air Force Base, MA
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APPENDIX J: ACTIVITIES VISITED OR CONTACTED (Continued)

Department of the Air Force (Cont'd)

Ogden Air Logistics Center, Hill Air Force Base, UT

Oklahoma City Air Logistics Center, Tinkeér Air Force Base, OK
Sacramento Air logistics Center, McClellan Air Force Base, CA
San Antonio Air Logistics Center, Kelly Air Force Base, TX
Space Systems Division, Los Angeles, CA

Warner Robins Air Logistics Center, Robins Air Force Base, GA

Office of Scientific Research, Washington, DC

Defense Agencies

Headquarters, Defense Logistics Agency, Alexandria, VA
Defense Logistics Agency, Defense National Stockpile Center,
Arlington, VA
Defense Advance Research Projects Agency, Arlington, VA
Headquarters, Defense Contract Audit Agency, Alexandria, VA
Defense Contract Audit Agency Resident Auditors at:
Boeing Aircraft Company, Seattle, WA
FMC Corporation, Chicago, .IL
General Electric Corporation, Philadelphia, PA
Grumman Corporation, Bethpage, NY
Hercules Aerospace Company, Wilmington, DE
Kaman Aerospace Corporation, Bloomfield, CT
Loral Corporation, New York, NY
McDonnell Douglas, St. Louis, MO
Martin Marietta Corporation, Bethesda, MD
Northrop Corporation, Los Angeles, CA.
Sunstrand Corporation, Rockford, IL
Textron Inc., Providence, RI
Defense Contract Management Command Corporate Administrative
Contracting Officers at: .
Boeing Aircraft Company, Seattle, WA
FMC Corporation, Chicago, IL
General Electric Corporation, Philadelphia, PA
Grumman Corporation, Bethpage, NY
Hercules Aerospace Company, Wilmington, DE
Kaman Aerospace Corporation, Bloomfield, CT
Loral Corporation, New York, NY
McDonnell Douglas, St. Louis, MO
Martin Marietta Corporation, Bethesda, MD
Northrop Corporation, Los Angeles, CA
Sunstrand Corporation, Rockford, IL
Textron Inc., Providence, RI
Defense Contract Management Area Operations - Boston
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APPENDIX J: ACTIVITIES VISITED OR CONTACTED (Continued)

Non-DoD Federal Organizations

Office of Management and Budget, Washington, DC
Government Accounting Office, Washington, DC
U.S. Congress:
Clerk of the House of Representatives, Washington, DC
Secretary of the Senate, Washington, DC
Senate Committee on Appropriations, Washington, DC
Senate Committee on Governmental Affairs, Washington, DC
Office of Congressman Neal Smith, Washington, DC
Department of Health and Human Services, Office of
Inspector General at: :
Region III, Philadelphia, PA
Region IV, Atlanta, GA

Non-Government Activities

Boeing Aircraft Company, Seattle, WA

FMC Corporation, Chicago, IL

Ceneral Electric Corporation, Philadelphia, PA

Grumman Corporation, Bethpage, NY

Hercules Aerospace Company, Wilmington, DE

Howmet Corporation, Greenwich, CT

Kaman Aerospace Corporation, Bloomfield, CT

Loral Corporation, New York, NY

McDonnell Douglas, St. Louis, MO

Marlowe & Company, Washington, DC

Martin Marietta Corporation, Bethesda, MD

Maxco Inc., Dayton, OH

Northrop Corporation, Los Angeles, CA

Nuclear Metals, Inc., Concord, MA

SEMATECH, Inc., Austin, TX

Sunstrand Corporation, Rockford, IL

Textron, Inc., Providence, RI

United Technologies Corporation, Sikorsky Aircraft Division,
Stratford, CT

Drake University, Des Moines, IA

Lehigh University, Bethlehem, PA

University of Hawaii, Honolulu, HI

University of Mississippi, University, MS
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APPENDIX K: REPORT DISTRIBUTION

Office of the Secretary of Defense

Under Secretary of Defense for Acquisition
Director of Defense Procurement
Comptroller of the Department of Defense

Director, Defense Acquisition Regulations System

Other DoD

Secretary
Assistant
Secretary
Assistant
Secretary
Assistant

of the Army

Secretary of the Army (Financial Management)

of the Navy

Secretary of the Navy (Financial Management)

of the Air Force
Secretary of the

and Comptroller)
Director, Defense Contract

Non-DoD Activities

Air Force (Financial Management

Audit Agency

Executive Associate Director, Office of Management and Budget
Administrator, Office of Federal Procurement Policy

U.S. General Accounting Office, NSIAD Technical Information

Center

Inspector General, Department of Health and Human Services,
Office of the Assistant Inspector General for Public Health

Services Audits

Congressional Committees:

Senate Subcommittee on Defense, Committee on Appropriations

Senate Committee on Armed Services

Senate Committee on Governmental Affairs
Senate Ranking Minority Member, Committee on Armed Services

‘Senate Committee on Appropriations
House Committee on Appropriations
House Subcommittee on Defense, Comm

ittee on Appropriations

House Ranking Minority Member, Committee on Appropriations

Bouse Committee on Armed Services

House Committee on Government Operations
House Subcommittee on Legislation and National Security,

Committee on Government Operations
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PART IV - MANAGEMENT COMMENTS

Executive Associate Director, Office of Management and Budget
Director of Defense Procurement

Defense Contract Audit Agency
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MANAGEMENT COMMENTS: EXECUTIVE ASSOCIATE
DIRECTOR, OFFICE OF MANAGEMENT AND BUDGET

EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF VANAGEMENT AND BUDGET
WASNOTON, D C. 30803 ~

Sapzenber 20, 1991

Mr. David K, Bteens=a
Director, Contracts Management Directorate

Office of the Inspactor Genaral
Department of Defanse

400 Army Navy Drive
Arlington, VA 22202-2884

Dear Xr, 8teansnas

Thank you for the opportunity to réeview and comment on the proposed

report entitled *Dra?l
- ." We appreciata your assistance in helping

us determine the adeguacy of existing guidance in this important
area, and the doegree to vhich it is being implexzented in the
Department, We also appreciate ths expaditious xanner in which you
and your staff have responded to our request for assistance.

¥e concur in Iour proposed recommendation that this Office issue
gquidance clarifying the difference between prograx lodbying and
iobbying for grants or contracts in the context of follow-on sole
source contracts and grants for ongoing prograns.

The racommendations you have addresssd to the Diractor of Defense
Procurement and the Director of the Dafense Contract Audit Agency
also appear to us to have merit, and ve hope they will bs received

and actad upon appropriately by thoss efficials,

in our review of the draft report, we also noted sevaral specific
points requiring either clarification or correction. Those points

are listed on tha enclosure.
Thank you, again, for your assistance and the cpportunity to

comnent. Wa will proceed with implementation of the recor=endation
applicable to this office ir=ediately upon receipt of your final

report.
8incerely,
N A
Frank Hodsoll
zxecutive Associate Director
Enclosuras
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MANAGEMENT COMMENTS: EXECUTIVE ASSOCIATE
DIRECTOR, OFFICE OF MANAGEMENT AND BUDGET

(Continued)

Final Report
Page No.

1.

3.

Specific Ooxnents
_ of the
off{oce of Xanagement Budget

¢ 1, Ixscutive summary - The first psragraph should be
g:grocﬁnd to indicate that the "Byrd Amendaent® was
enacted on Octobar 23, 1989 not Decexber 23, 1589, as
stated, The provisions becans effective on Decaxber 23,

1989, '

4, Draft Report = Another sentencs should bes added
{:q.th; third gunot to address 4 1related point,
Specifically, it should ba expressly noted that contract
podifications ~- nade after Dacexzber 23, 1589 == that

nev requirenents broadening ths scope of e

corporate
égnv§§u11y sxempt contract are covered by the Byrd

Ansndxent.

t Report -~ The third paragraph should be
22;634' t?:gdlclt!.): that, certification f: required with
the application, not "prior to avard," Certification is
permitted prior to award. if thers is no application

process.
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MANAGEMENT COMMENTS: DIRECTOR OF DEFENSE
PROCUREMENT

OFFICE OF THE UNDER SECRETARY OF DEFENSE

WASHINGTON, DC 20301-3000

SEP 1 7 1991
DP/CPA
MEMORANDUM FOR THE DOD INSPECTOR GENERAL

SUBJECT: Draft Report on the Review of lobbying Activities (Project
No. 1CH-5016)

This is in response to your memorandum of September 3
transmitting the subject draft report. As indicated in our
memorandum of August 29, we have many concerns with the draft report
and do not concur with any of its recommendations.

The report, which comprehensively examined the lobbying issue,
states in several places that all contractors who were required to
execute a certification had done so, and all contracts which needed
to include the certification requirement contained it. The report
also stated there were no indications that contractors had not filed
disclosure forms when required to do so. In addition, there had been
no allegations of improper lobbying activity reported to the
Inspector General’s Hotline. Furthermore, we would like to reiterate
that the auditors have done a complete and thorough job during the
course of their review, carefully selecting those firms and locations
which had the highest likelihood of lobbying activity.

The recommendations made in the report would add bureaucratic
requirements to an already clogged and overburdened system. No
problems were found with contractor compliance and, considering the
potential cost of implementing the recommendations, we disagree with
all of the recommendations. We are unable, after repeated review of
our lobbying reporting procedures and rereading of your report, to
draw any nexus between your recommendations and the findings
contained in the audit report. -

Specific DoD comments on the recommendations are provided in the

attachment.
Eleanor R. Spector .
Director, Defense Procurement
Attachment
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MANAGEMENT COMMENTS: DIRECTOR OF DEFENSE
PROCUREMENT (Continued)

DOD IG DRAFT REPORT ON THE REVIEW OF LOBBYING ACTIVITIES
DATED SEPTEMBER 13, 1991
PROJRCT NO. 1CH-5016

“DRFENST PROCUREMENT: SOLICITATION FOR CONTRACT SUPPORT
SERVICES LIMITED COMPETITION"

DIRECTOR, DEFENSE PROCUREMENT CCMMENTS

LN B B BN

RECCMMENDATION 1: We recommend that the Office of Management and
Budget issue guidance to Federal Agencies that clarifies, in the
context of the cost principles contained in the Federal Acquisition
Requlation Part 31, the difference between program and contract/grant
lobbying as it relates to follow-on sole-source contracts or grants

for on-going programs.

DDP POSITION: None. This recommendation will be addressed by the
Office of Federal Procurement Policy.

RECOMMENDATION 2: We recommend that the Director of Defense
Procurement:

a. Prepare a DoD-wide notice for signature by the Secretary of
Defense to inform senior officials in the DoD Components of Byrd
Amendment restrictions and disclosure requirements.

b. Develop statements about the Byrd requirements and the need to
report suspected violations of the Amendment for inclusion in the
guidance for annual ethics statements filed by senior officials in
DoD.

c. Develop a training module for use by DoD components to make
DoD officials aware of the requirements of the Byrd Amendment.

d. Establish a procedure for a periodic data call for the
semiannual reports to Congress, requesting DoD components to identify
the number of covered transactions, the number of certifications
received and the number of disclosure forms obtained from recipients
of contracts, grants, loans and cooperative agreements.

PDP POSITION:

a. Nonconcur. A notice from the Secretary of Defense to inform
senior officials of the Byrd Amendment provisions is unnecessary as
no problems concerning improper lobbying of senior officials were
uncovered.

. b. Nonconcur. The only statement that is filed annually by
senior government officials is the SF 278, Statement of Financial
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MANAGEMENT COMMENTS: DIRECTOR OF DEFENSE
PROCUREMENT (Continued)

Disclosure. These forms are solely within the control of the Office
of Government Ethics, and they seek very specific information
unrelated to lobbying issues. It would be inappropriate to add
questions on lobbying to an already complex and lengthy form. 1In
addition, the offices to which the forms are submitted have no direct
dealings with contracting offices which are the only ones who could
cross check the information. An elaborate and manpower intensive
bureaucracy would have to be established for this effort.

¢. Nonconecur. Contracting personnel are aware of the Byrd
Amendment as its requirements are set forth in the Federal
Acquisition Regulation. Since the system appears to be functioning
well internally, this does not seem to be a cost effective

recommendation,

d. Nonconcur. There is no reason or rationale to collect the
requested information. All transactions over $100,000 which involve
new contracts or add new work to old contracts are covered. The
clauses covering the Byrd Amendment are inserted automatically by the
contracting officer. No instances of improperly leaving the clause
out of a contract were uncovered by the IG. Each contract which has
the clause must have a certification before the contract is awarded.
Again, no instances of noncompliance were found by the 1G. This
statistical information would be burdensome and expensive to collect.
After receipt we would have no use for it, and it would simply be
‘filed with no future use contemplated. In recognition that five
forms were not correctly forwarded to OSD though they were received
from contractors, we will emphasize to the Services and Agencies the

importance of the reporting requirements.

ATI : We recommend that the Director, Defense Contract
Audit Agency establish procedures for the review of contractor
lcbbying and agency liaison costs, for audit personnel to use in
determining if lobbying activities subject to the Byrd Amendment .were
reported on lobbying activity disclosure forms.

DDP_POSITION: None. DCAA will respond directly to this
recommendation.
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MANAGEMENT COMMENTS: DEFENSE CONTRACT AUDIT
AGENCY

DEFENSE CONTRACT AUDIT AGENCY
CAMERON STATION
ALEXANDRIA, VA 223846178

o ] !"‘

12 SEP 1991

s
™ ALY REFER T

PLD 703.3.3.10 (1CH-5016)

MEMORANIAM FOR ASSISTANT INSFECTOR GENERAL FOR AUDITING, DEPARIMENT OF
DEFENSE

SUBJECT: IG Draft Repart on Special Review of Lobbying Activities
(Project No. 1CH-5016)

responsehomdraftrepm‘tdated3$aptmbet1991mtherevlw
of Jobtying activities is enclosed.

We will be pleased to discuss cur response further with you
or your staff. Please direct questions concerning cur response to
Mr. William I. Luke, Chief, Policy Liaison Division, at (703) 274-7521.
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MANAGEMENT COMMENTS: DEFENSE CONTRACT AUDIT
AGENCY (Continued)

Recommendation 3:

*we recommend that the Director, Defense Oontract Audit Agency
establish procedures for the reviews of contractor lobbying and agency
liaison costs, far audit persomnel to\seindete.nniningiflobbying
activities subject to Byrd Amendment were reparted on lobbying activity
disclosure forms."

DCAA Response:
Concaur in Principle.
Current DCAA audit guidance requires the auditor to:

a. Evaluate the contractor's intemal controls for assuring that
unallowable lobbying ocosts (as defined in the Byrd Amendment and
implementing OMB guidance), including directly associated costs, are
identified and excluded fram any billing, claim, or proposal applicable to
U.S. Government contracts,

b. Assess the risk that unallowable costs have been, or will be,
charged to the Govermment, and, when appropriate, perform audit steps to
evaluate the risk, and

c. Report on the results of the axdit effart to the contracting
officer.

The recamendation would levy an additional requirement on the auditor
to determine if the ocontractor has disclosed, in the prescribed manner,
unallowable lobbying activity performed by other than the contractor's own

employees, primarily oconsultants.

We believe that testing for campliance with the disclosure requirement
is feasible, provided it is perfamed in oconjunction with cur normal
sudits of incored costs, particularly amr sudits of professional and
oconsultant service coosts. In other wards, we would agree to ascertain if
the contractor has disclosed unallowable lobbying activity that has been
identified, either by the contractor or the auditor, during the course of
ax asudits of incurred costs.

As a practical matter, we would expect that our auditors will
encoaanter the same obstacles as encountered by the IG reviewers during

their review, such as:

a. Omfusimmﬁnpartofccm:acbatsastoﬁ:eemacttypeof
lobbying activity that is unaucwable and subject to disclosure,

b. ‘Insufficient detail inomu‘acmrbooksandrecurdstopennit
the auditor to determine compliance with the disclosure requirement, and

ENCLOSURE
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MANAGEMENT COMMENTS: DEFENSE CONTRACT AUDIT
AGENCY (Continued)

c. Reluctance on the part of contractrs to permit the auditor
sufficient scoees to reccrds to test for campliance with the disclosure
requirement, partia.darlyutmmlobbyimwstsmcla&ned

To make this effoart meaningful, and before wecaninplmtm
recammerdation, it is essential that:

a. mwmmwwwmmmmm
of lobbying activity that is unallowable and subject to disclosure, and

keeping requirements
FAR 52.203-11 and 52.203-12,

Notwithstanding oo concurrence with the above recommendation, we
believe that the most effective way to enfarce the Byrd Amendrent
Gisclosure requirement would be to direct DD officials to notify a
designated official in each component when persons lobby them for
cantracts oar grants. This simple procedure wauld provide the ultimate
enfarcement mechanism, by providing a basis for comparing disclosures by
the persons doing the lobbying with parsons being lcthied. We note that

recommendation was contained in the IG's working draft report but was

this
not inciuded in the draft repaxt.
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