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 LEON FETRAZYCKI'S THEORY OF THE STATE ATD Laj* |

Lgollowlng is a translation of an article by Mieczyslaw Meneui )
in the Polish- language pericdical Nows Drogi \New Pwths, warsaw, SR
Vol. nIV No. (132), May 1950, pagos 83 977 :

*At the end of last year, the State bcientlfic Publishirg Fonsa
' released two of Petrazycki's works of fundamental significence
for those studying tihe history of state and legal theory:
Introduction 0 the Study cf Iew and Morality ani The Theory -
of Lew and the State in Connection with the Theorj of Morality.
_ These two works represent the principal 1life contribution of :
Leon Petrazyck1 to the field of phi1osophv in generel and’
the philosophy of law in particular., For the time being,
apart from the Introduction, only volume I of the T Theory of
Law and State has appeared in book stores. Volume 11 is being -
printed. These volumes have appeared in traenslation by the :
recéntly deceased pvofcsso at the Jag¢ellon1an University,’
“ Jerzy Lande. = oo IR

Durlng the first decaues of this century, the lecture naJls of the o
law scnool at Moscow University were filled with students limtshing 0.
the presentations of Leon 1etrazycki The many interssied persons and .
those desiring knowledge were attracted by the exceptional °rudition of 7
tlie lecturer, his pudblic-speaking ebility, originality of presentation,
logic, and consistency in thinking. Alsc during the years of Stolypin's
rec"tlon, Petrazycki was a spohesman.for ecoriomic liberalism and politica¢A {
freedom which alwaye made & great impress1on upon uﬂe stLdents in the R
hvmanities. - -
Petrazycki was bora in a Polish fauily of nobility, residing 11 tne‘,“w
 Witebsk area, at the famlly estate of Kollatajewo. His father paruioibaueuv a
in the Jemnery /1863/ uprising and wes killed in it. Leon was able to bs
gradunted from a ssconlayy school on his own and Suﬁsequen‘ 1y f£i u;shrd law”
school at the University of Kiev. Upon receiving a scientific grant, he
left for Germany, France and England. The first results of his stuiies
abroad irmediately brought him an almost all-European fame. In 1892 he
published in German & study entitled Die Fruchtvertellung beim Wechssl
dey NutZungsberechtigten and then Die Lebre vom Einkormen (vo1ume T, 1893;
volume II, 1895), In both of these monographs, devoted to the anal, vses of
certain prob]ems in Rowman law, Petrazvck1 sima“taneously assumed an attitude
toward cert ain questlons applicable at that time Which German legal circles =




were especially interested in. He enaclyzed the basic structure of legal
theory, spoke critically about the propcsal for a German civil code which at
the time was the pride of German bourgeois lawyers and the subjJect of dis-
cussion far beyond the borders of Germeny. This wes & draft civil code,
consistently expressing the bases upon which a bourgeois sociéty is founded,
although this wae being done in a modern way. The code went further than
the classical creation of bourgeois legal thought, prepared during the first
years of the nineteenth century, the Code Napoleon. '

Petrazyckli attempted to show that the German draft wes something put
together by coincidence from the methodclogical viewpoint, but that reritor-
iously it represented something negative for soclal life and 1ts devolorment,
that it included many civil-political errors. _

After his return to Russia, Petrazyckl in the course of & short period
hecame an ossociate professor at St. Petersburg University and then sterting
in December 1898 was mede a full professor at Moscow University for ency-
clopedic and historical philosophy of law where he remeiréd until 1918. Aftar
the esteblishment of an independent Polish state, Petrazycki arrived in Polart
vwhere he assumed a full professorship of sociclogy at the University of Warseir.

The main pericd of his creativeness falls during tke first decade
of this century.  In 1900, he published his Outline of Legal Philosophy,
representing a sketch, the fundarmental ideas of which he subsequently develomd
in two moin works in the field of state and legul theory. They appeareld In
the years 1905-1907. Prior to 1910, he published corrected editlons of thess
works. In 1907 alsc, o two-volume work by Petrazycki on the theory and poli-
tice of acedemic teaching, entitled The University and Scilence, and in 1011
Shares, Stock Exchange Speculation, and Economic Crises appeared During
this period, numerous articles appeared in pericdicals, and thsre remain In
monuscript form works in the field of logic as well as soclology which have
not beeri published to date. ‘ : S

R 1. THEORY OF EMOTIONS o _ ‘ :

- The point of departivre in Petrazycki's discussions In the Tield of law
are the psychic experiences in the life of the individual. Petrazgycki opposes
what he calls traditional pasychology, which takes ino consideration only ’
such elements of consciousness as senses, feelings, &nd will (Introduction,
page 214) but has not cbserved the existence of & fourth element represented
by emotions which according to‘Petrazycki are basic. They allegedly represout
the fundemental experiences, the basic eleuents of psychic men which are
characterized by not heving a ona-sided nature but are two-sided, i.e. active-
paseive in contrast to the will with its cne-sided active cheracivsr, as well
as senses and feelings with their one-sided passive nature. Enotions are
subdivided by Petrazycki into apulsive and repulsive, i e., emotions inducing
a man to certain actions or repelling him from them: "... emotions rule '
phyeical life, movements, and many other physiological processes, &8 well
os the peychic life of beings endowed with consciousness. They designate
casually the direction and the energy of attention as well as the process of
thoughts and thinking, they areithe source of powey,livellness and the '




character of observations as well as what is retained from recognition
processes. (remory), the feelings of satisfaction and dissatisfaction remain

‘with then in a casual relationship. They direct the will, removing the |

contrary strivings of the will and calling forth decisions by the will
which correspond to their demends, insofar as such decisions take placeviﬁ

“certain conditions (mostly when such action is postponed to the future)

and precipitate action based upon the will instead of regular impulsiveﬁ';
and directly emotionnl actions’ (Intrcduction, page 475).

‘In accordance with this thecry, emotions are something constant ‘con-

tinuously regwlating the behavior of people, thelr sympathies and anti-
pathies, stimuldtirng to action or restraining from 1t.. However, it is
known that the psychology of men is constantly being changed and undergoirg
continual transformations.: If this 18 so, then the causes should be eought
out in the consciousness of man but irn what exists on the outside of man
which is the external source of his thoughts and of which consciousnessj
18 the reflection. ‘Even if in the psychology of man it were possible to
gseparate such elements as erotions (from the viewpoint of modern psychology,
this 1s a very doubtful thing; Petrazycki's concept of" emotions is re- .
Jected by peychology based upon the foundations of dialectical. materialism
as well ag by non-Marxist psychologists), there are still no bases for

~acknowledging that this separate element of man's consciousneos is the

creator and the nagter of the entire psychic life of man and in consequence
the deniurge - as would appear fron subseouent thinking of Petrazycki - of
the entire life of society. o .

The theory of emotions by Petrazycki 1s tnus a fairly spontaneous ‘
construction. : )

With the creation of given emotions - Petruzycki later svates - is
connected the imaginotion of certain actions. Vhen the connection betweon
erotions and concrete irmginations transforms itself into something '
permanent, then the result of this permanent unification becones behavioral
norms . . : : .

i 2. ETHICAL LEGAL AND MORAL NORMS N

One of the groups of behavioral norms was designated by Petraz“cki
as ethical norme, which in turn are gsubdivided into legel as woll as moral
norns. Ethical norms are characterized by their imperative nature, i e.,
in a clear mamner they order a man's designated behavior in prescribed
situations, as well as authoritetive nature (and even more precisely:.
mystical-authoritative), i.e., people imagine -that the content of these
norms has been prescribed by sorme higher authority (king, parliament, geds
etc.). Since individuals do not always comprehend who this authority is -
but at the sare time consider that etkical norms derilve fron scpe authority,
hence ethical norms can be described as was done by Petrazycki by the -
tern mystical-outhoritative. The difference between legal norms and moral
‘norne (although both are ethical) is based upon the fact that moral norms
are of an imperative and no clain nature, i.e..they order designoted be-
havior in men but on the other hand do not provide any bases for dernnding
one or another kind of depositions. A classical exanple, used by Petrazycki
several times, is the relationship between & person offering alms and a
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begear. The alms giver 1s only nmorally bound to aid the beggar, bt the
beganr has no clain, no right to demand anything fron his benefactor. What
18 more, states Petracycki, 1f moral norms gave anybody rights, then they .
WOuld‘lose*their quaiity, their originality and exceptionalness. the text
of the Holy Gospel where the gocd Christian who has been struck on the cheek
should offor the other represents only o one-sided moral directive which
would. make no sense at all, if the mon who struck the blow could demand
" from hie vietin thot the latter behave according to the Gospal.

The matter of legal norms is different. They possess in contrast %o
‘moral norns a two-sided character, i.e. an inperative-attributive, directing
and ¢laining noture. For 1llustrative purposes, Petrczycki uses a second
‘clasBic exomple, the relotionship betwsen the lender and the borrowsy, . The
borrower has the duty to return the ¢ebt he has incurred, and the lendez
nay demord the return of the debt; he has o clain in relationship to the
debtor. The lender, in contrast to the beggar, has soretuning attributed
4o hin(fron attribuvere - atiribute, from which comes the ternm for legal
norms;‘ Imperative-attributive), and hence his riode of behavicr toward ths
debtor moy be ccnpletely different than that of- the beggor toward his heno-
factor., The feeling cf the lender is thus much better, he feels more sure
of hinself, free, independent, knows what his position is in society. Hence
law - concludes Petrazycki - plays o positive role in socieily, since it in-
fluences the psychic ran positively, performs & educational functlon in
velation to the individucl uniis, law 1s unified with the entire area of
nvmen psychology, i.e. legal psychology. The state as well ay all public
{nstitutions ore, according to Petrezyckl, also tihe result of this legal
poychology, the inmperative-attiibutive psychology . : .
' Befowe we pass on to other, more dstailed thinking in the fleid of
state and legal theoxy, it should be noted that the acktnowledgment of morel
norms - as sonething one-sidedly binding also represents a corstruction which
controdicts social experiments. All moral rules have been formulated in
the course of historlcal developrent for the purpose, 1.e. that they binl
people-tb‘a prescribed behavior, and public oplnion forces conpliance 7' &
| with these norms. 1IMoral dutles to arsist those in neéd‘zgépecially when
these are reletives by blcod or marricege), honest behavior vis a vis close
ones and society, etc. are of the clainm %type (according to Petrazyckl's
terminology); certain'incividunls (perhaps not even directly involved) ray
castigate avd censure those who violate tihese norums, forcing by means of
verious social vesction the adherence to given norms. In no soclsty are
tHere any one-sided norms for ccexistence, becuause each norm cbligates
‘somabody,‘allocates something to somebody else, even though the »elation-
ship between these two aspects or results fron the norms my he consider-
ably more complicated thun in the cese of legal nornms.

o The existence of the Btate, according to Petrazycki, derives fron
enotions as well as from those psychic characteristics which he desciibes
o8 impervative-attributive. ' ‘ ' ' '



3. ESSENCE AND TASKS OF STATE AUTEORITY
'The state 18 & "collection of pecple, united because certain indivi-
duale in the group have been ascribed certain rights, wherecs others
corresponding legal obligations.(duty of submitting to the regulations of
the first and certain others)." /See Note/. Stete authority is not at.
all scriething real but "the proJecticn of emotions, an enotional phantasy
which means ncnely "a special kind of law, ascribed to certa¢n individua1s.
/§ee Note/. (Notes: Introduction, page 3h and Theory, Vol. I, puran"apq L?
Tages 276-277.) _
Thus authority has no: vealitz but the laws which' have ascrlbed to
certain persons e.g. the right to wear o truncheon whereas to otLars thei* _
. inperative-attributive psychology orders respect for the rules cf. the neruOts
who carry the truncheon. Not the real and objective force which 18 represents:
by authority decides about obeying but rather cur psyche is the source of
authority, the source of its power, the reason why authorit e 1ssues orders
and why we cbey. Does this not arouse the doubt. that everyth*ng about
which Petrazycki writes - if we can use such an expression -kis;s;anding,onL
its head? - -

' The structure of the state and society should be - according to
Petrazycki - 8o organlzed that asg little time as possible is lost in court
and quarrels because that causes a loss of social energy which oould be o
expended in the conduct of business.

His analysis of certain phencmena in the capitalist system is basei
by Petrazyckl upon the foundations of almost a classical liberanlisri. Owners
of property bave the Jus utendi et abutendi (right of use and abuse) with
regard to the objJects they own. This is a classical Roman’ law desianat.on,‘
adopted by liberal clvil bourgeois codes and especially by the Code Fapoleon,
o designation expressing the idea that en owner may without any regaird mnat-

scever do with o given obJject what he wents, he may act conpletely ego-.
tistically and not take into consideration any socicl requirenents (oply
that he not viclate existing legal regulotions) which condition creates
notives of an egocentric nature but also - and here, i.a. Petrazyckl ties
in with the liberal school - private pvoperty creates also motivaticus of 7.
an altruistic character. A man thus cares for his family and sinultaneously
becores accustored to sociallv useful productive activity." 'Wno works for
himself also works at the same time for all. He could not earn anythlqg,

if he did not sttenpt to produce rmch, transport goods where they are o
necessary, etc. Certain private owners are consc ious of their social "ole, :
others are not. However, this according to Petrazycki essentially does not
have great significance  Fenily and inheritance- law is egotlstiCal this’
is true, bubt simltaneously plays a ‘soclally useful role, becauvse 1t en~
courages future leavers of inker itances to expend their energy ugefully ..
and Judiciously. , .

Thus bourgeols law - which is empha81zed heavilJ by Petrazvcki - JS;fq
based vpon an egotistical-a ltruistic motivations -the merchanu does not bave',
to transport his goads tc scme place in the stlcks, buf he vanis to do thl
and hence nakes it convenient for all people. - .

|}
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; Petwnzwalt iw siot Just an anciogist for the capltalist systen,

vs..ousit he does epprove oug-3twly of thie system. In contrast to un-
ol blend avon ar200d ol the capitalist 8ystenn, the approval of Petrazycki »
also contains elerinris of a negotion. He treats capitalism and the develop-
ment of private ownership of the means of preducticn £8 n nocessaxry nedium
tefore passing into the higher stage of socinl developrent which he himself
calls socialisn.. o S
‘ - What will thie so-called "scelalisn” look like? This 1s ‘not made
nore . preclse by Petrazycki. It is possible to conclude directly fronm his
writings that during that period not private but socialized ownership of

towcrd work and that of their own will they will work and behave as they
do now under this or that type of pressure. How will we arrive at this
syster? When will this noral maturity of people.be. attained? To these
questions Petrazycki either gives no anawer, or else hie answers come down
to the irmocuous thesis: through a further adherence to the sociol princi-
Ples of capitalisn, i L :

e L. THE CONCEPT OF "POLITICS OF LAW"

‘The theory of the state, law, and morality is not conceived by
Petrazycki as a Purely theoretical Bcience. On the contrary, Petrazycki
considexrs that science about the motivational reaction of law should become
the basis for sclentific politics. o o

. Law according to Petrazycki influences the developrent of the huron
payche,'Changes the character of Peopis In the directicn of adapting this
natvre Into social life, and transforms itsslf apprcpriately to these
psychic changes. vﬂbre'liss,‘in Petrazycki's words, the key to uncovering
the sdcret of developmental laws in historic trends which up to that time
aliegedly nobody had discovered tefpre hin. This fundamental trend of.
the general historical process in creating and changing the law depends
upon applying the nmotivaticn and legal pedagogy to tae condition of the : :
soclal psyche, so that as a vesult of psychic reaction by the appropriate -
s8ysten of legal procedure Individually and en mass ever rore will we Procesd
towaird the cormon gcod. In accordance with the adaptction of the human
Psyche to gocial life, also law will change. Hence, the later systems are
~ nore deranding of the citizen than earlier ones, they more frequently appeal
to the cormon sense of the citizen, whereas the eurlier systens and their '
lawvs were adapted to a psyche that was ncre primitive, Eorlier systens,
acapted to a nore brutael psyche: and socldlly less valucble, kad to .use such
penalties as the quertering of a debtor who d1d not pay his debt, selling -
into slavery, flogging in the market place until a debt was paid, The -
adaptation of law to the psyche dces not take Place. in such a nanner that
Individual wise persons investigate and neacsure the progress in the hurnin
psyche ond correspondingly rake the laws. This tukes place in soclety where
a contimious unconscious psychological-social'application is in progress; . -
Petrazyclki acknowledges that the contacts ¢f people arong one another ac-
quires the character of Psychological intercourse, during which there takes
Place o mutual infection "not only intellectual but also erotional. In
this intercourse there are tronsnitted and passed on various ideas and
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emotions, thewe arise repulsing emotions and antlpathies, next core
attracting emotions end sympathies. During this social intercourse there
originate average erotional resultants, average enotional evaluations which
are created by nurerous facte in a given category during the life of
‘Buccessive generati-ns" (Theory, paragraph 51). In relationship to such
phenorena as prevarication, liable, adulte“y, robbery, ete. thess average
enotional resultants obtain inescapably a conderming-repulsive character, -
despite the fact that those ccrmiting such acts moy recelvs benef ite thers-
fron. The task of legal science 18 to discover the theery of suc h pay-
chological-social processﬁs bdsing oneself upon scientific soclology, - -
which will permit the creation of a scientific politiecs of lew. And then
“the unconscious genius of adaptability will be replaced by conscious activity .
. The ideal =~ states Petrazycki in a special book written on this
sdb1ect and enbltled ‘The Social Idenl and the Renaissence of Netural Taw
(Wgrsan. l92=) - 18 the attainment of such a condition in which love will ™
vule. Only from the viewpoint of moti"ational and pedagogical reaction by
lew - acco“ﬂlng to Petrazycki - can one explain the existence of slavery, -
gerfdomn, capitalism, and finally the highex development of conscilousness
and human neture can explain the existence in the current epoch of the be-
ginnings of socialisn., The 1deal of ‘the fubure is that people do everything
which 1s socially useful without coercion, sponie e sua, in order to precipil-
tate the so¢idar1ty of all huranity, “the ability and readiness to serve the'
wniversal cause without special penalties or rewards" (Social Id eal and -
Renaissance of Naturel Law, Warsaw: 1925, p. 38). »
In society there toke place processes superficﬁally similar to whot
Derwin discovered as the struggle for survival and natural selection. - This
selection does not take place, however, as it does in the animal worll by
means of combat for death or life, but with the aid of enmotions there takes
place the expulsion of what 1s worse by that which 1s better, that which is
less approp%iute by that which is rore eppropriete. This optimistic
description of social developrient in general and of legal systems in pdr~
ticuler is at the end of the second volunme, Theorj of State and Law.

‘ Tn the course of time, if no catastroph° intervenes on a worla scaJe
again - in the woyds of Petrazycki - people will be ruled by the feeling of
iove. He adds that there 1s no need to preach a gospel but it -is posasible
to ilnk this with high ideals regardléss of ‘who is prropagating then.

Cepitalisn ie so much higher - 4n Petrazycki’s opinion = fron previous
gystens that it takes Tor granied a certain industriousnoss. Eowsver it
gt conuinae to pressﬁ¢e people by means of hunger in order to fowcs thenm
to create the objects required by society. Vhere people are not appro-’
priately trained, there - enphasizes Pet*avycki - noth*ng shouid be social~
ized but left as private property. ‘

Petrazycki does not notice, and wita;n tha philosophical f*amewor& '
accepted by hin it can not even be understood, that the develorment of these

“or of other moral concepts and habits represents the final mesult of changes
in the nethod of production and of the SOCial system. Cnunges in the yavcnﬂ




and morality of soclety are not the reascn why capitelistic property arose:
in place of the feudal system but are' the result of these social changes.
One thing however rmet be enmphasized here: 'Petrazycki accurately evaluated
capitalistic discipline as a discipline based upon the threat of hunger
ultinately. He also accurately sensed that the developrent of sccilety must
proceed tcward the socialization of production and chenges in the existing
principles of social coexistence.: Lo - : ‘

. "In general low exists cs a result of jnoufficient as yet adaptation
of the existing human psyche to.the needs of .the new life In soclety. Its
task is bosed upon the need of making :itself unnecessary éand disappearing”
(Social.Ideal, op. cit ; p. TH). - o :

~ This ideal - ocoording to Petrazycki - is not expounded in cn arti-
ficial ranner but is deduced from the course of history to date. This 18
not an ideal in a noral sense but rather above morality. What is the mean-
ing, aske Petrazycki, of & norm like "do not k111" if scmebody would want
to voice it in a soclety cf pigeons -(if such a society would exist)? What
is more, norality itself will scme time disappsar, since it also 1s the
result of defined social relotionships. Thus the ideal of love in huranity
' ig for Petrazycki not only above the law but is also used in an extra-noral
sense. In what way can we reconcile the staterents that law and morality
are created by consclousness with the statement thot norality is the resuvlt
of defined sqciel relationships. This contradiction in his own systen could
not be solved by Petrazycki himself. ‘ ' : :

‘ ‘In general to work out o conceptuwal framework for o science of legnl
politics, Petrazyckl hnd to proceed outside of investigating only what was
occuring in individual hurnn ninds and begin to analyze processes of & '
‘social nature, namely the method by whick mon reacts upon mon, soclety
upon the individual. But by the same token, ¥& crossed outside of his"
own philosophical systenm, outside of subJjective idealism. _ ‘ '

_ One rore thing strikes the reader of Petrazycki's works: the ,
author,. who so often bases himself upon existing and defined social tremds,
-'d4d not osk hinself the question that srises of 1ts own accord: what is
the reason why people beccme contaminated during & given period with such
‘and not other emotions? Why, for example in the nineteenth and twentietn
centuries, 'did ethical norme attain such sympathy which - as Petrazyckl
states - pertain to the socialization of the econony? Is it not obviocus
thot the search for causes in the consciousness of individual persons can
not explain the correctness of these processes:. It is necessary to go o
deeper, 1.e. to the moterial causes. Petrazycki brought his theory to the
border at which its weakness con be seen. Against his own will, the con-
clusion arises that 1t 1s necessary to search for the materialistic sources
of social processes. : T :

. Petrazycki is right when he states that the politics of law are
coniiected with the investigation of psychic processes, but this thesis when
rode absolute and presented in the forn that the psyche 1is the sole source
of law and the only cause for its change - becores a false thesis without
any foundation in reality.




5. EMOTIONAL PSYCEOLOGY AS A RRSEARCH METHOD

In vhat manner can one investigate legal-state phenomena? . :

Petrazycki's answer is consistent: by the introspective method,
through regular self cbeervation and experiment This is "not . cmly the
sole method of observation and .becoming acquainted with legnl (and moral)
Phenorena in a direct and credible rmnner but at the same time a means .
without which any acqueintance with legal and noral phenonena is "imposs:ole
(Intrcduction, page 64).

Petrazyckl not only ccensiders erotional psychology as the basgis fo~
the theory of tae state, low. gnd morality which interests him riost but aliso
thinks that this introsvective- psychologiﬂaT method of research wepresents
the methodological and psychological introduction to all theoreticail .
seiences, "to the himanistic sciences in general, not only to the thecreti-
cal ones in the linited meaning, but also to historical studies, descriptive
and applied (pedagogical, political, etc) which belong to this field" ‘
(Thv‘CduutiGn, page 214).

Taus the works by Petrazycki WhLCh woe have discussed renresent not
. only-an expesition of state and legal theory, but they are general philo-"
gophic works which clainm to be recognlzed asg teatbooks for a general S
nethodology.

. " The methcd of analysis tased on the approach where Jadgments ave
.upde about social phenorena and where conclusions are made primarily on the
‘basie of experiences, ideas or thoughts of the individuals is generally

called subJective, In order to create a scientific theory of lew, it is
necessary to analyze obJjectively the pert played by given legal rules in

society, the true sources of 1 law, investigate what interests and which -
social classes are defended by the law, etc. The point of departwre chovld
be the obJective role of law, the objective content of its regulations.
¥ron this point only will it be possible to make the next step and invessi
gate the influence of law upon the psyche of people, upon their behavior,

what people think of the law in general and of given rules in”particular,'et:.

In other words,  investigate the problen of legal conscicusness The path
of learning leads ficm an objective analygls of the content and role of law
and the state to an annlysis of legal consciousness, and not vice versa -
{(¢nd thot is the way Petrazycki dces it): fronm analysis of human concepis.
© about what law is, to the establishment of what the nature of law is. As -
o result, from Petrazycki's point o view, law becomes a phenomenon fre
guently or even excluslvely. yquholo ical and as a result de- obgectiv*7e¢ §
and even intangible [Eée Note/ Thils is the basis for Peurazycki‘s philo-
sophic idealism. Since the point of depaxture for Petrazycki is- the psycae,
the consciousness of individual units, we can consider thet Petrazyckifs .
doctrine is characterized by sub] ective ideaiisn. (Note: That 1s wiy
Petrazyckl was unable until the end of his life to solve ‘such a fundamental
problen, as the difference between what he calls official law and what he -




describes as unofficlal law.  He is even forced to adnmit this in a book
entitled Behavioral Impulses ond the Essence of Morality ond Law.(Polish
edition, varsaw: T. WoJlnar Bookstore, issued by K. Twardowski), mentioning
that the essence of officicl law (i.e. thet which practising lawyers call.
the "law in. its legal meaning" - poge 48) hos been Impossible "to date to
‘define by legal science," and his theory mmy contribute to the soluticn of
this puzzle" (Tbid.). . _

" As often as we decl with the systen of subJlective idealisnm, we nust
always osk ourselves the question which is typical and funduamental: how
is thet social phenomena whick, e.g. in Petrazyckl's apprcach, ore sone-
+hing frequently psychic,.the creation of lmagination by o given individual,
are felt in a sinilar nonner by other people and are sinilerly reflecied
in their consciousness? Since the entire world, and in this instance the
whole frorewerk of legal norme and ctate institutions, is the result of
the peyche of individual unite - will this all not ceuse tc exist together
with the death of the persons themselves? Ewch systen based on subJectlve
idealisn in the course of inescapable logic 1s led to so-called solipsisn,
although the areater part of adherents to this philoscpny defends itself
against these consequences. L. Petrazycki also defends himself egainst .
solipsisn, intrcducing the concept of the unconscious, congeninl adaptation
of people and the infection with certein ldeas. But this concept dces nct
iiberate Petrazyckl from the limitations of his own philosphy. The question
thus orises: why do poople become "infected" with certain ideas, why do
they think alike regordless of everything? The correct answer can only be
as follows: humon consciousness is the reflection of the world which
exists obJectively, regardless of the existence or imaginations of individuale
The objective existencs of the world in nature and society, the .obleciive
asxistence of soclal institutions end state inetitutions, the .cbligation
of legol norme apart fron individual consclousness < that 1s what causss
people to think the sanme way about certain facts or sinilarly, that the
thoughts of each person - although they are sonsthing perscnal, hils ow,
subjective - nevertheless repesent the reflection of oblective reality.
Only in this manner cen one solve the problem which has been posed by
Petrazycki and which to o certaln extent can be brougat dcwn to the obser-
vation that certain strate, groups or classes of people look upon the state
and law in the same manner. law i1tself - and here ws bave a step forward by
Petrazycki in the éevelopment of bourgeols Jurisprudence - can not be
realized, con not bo applied without the psrsonal engagement cf people,
without subJective feelings. For legal positivisn and subsequently the
pure theory cf law (Hans Kelsen), the entirety of jurisprudence was ex-
hausted essentially on the basis of establishing whot 1s law, which norms
are binding. Petrazycki, on the other hand; is right in calling ovr |
attention to a different aspect in the implementation and ocpplication of

law, the subjective aspect. o o



Petruzycki is absolutely correct that law can not be applied - cen
not even exist - without the consciousness feelings and activities of
individuals and entire groupe as well as social classes .. “The law, ~ . .
according to Petrazycki, is not realized of its own accord. : This state~
ment is right, and nunerous consequences for the theory of law result -
fron it, It is certain, j.a. that if one wants to criticize Petrazycki's -
theory fron a really deep, scientific point of view - then it is not quftl-
cient to iimit onseself to the statement that the point of departures in.
Petrazycki's works is unscientific, ideaJistic, etc. It 1s necessary to.:
overcoms the one- sidedness of 'i.a. university textbocks in the1r'coveraae
of legal theory, a one sidedness- which is basged ‘upon bringing ths lecture
on the essence and rolé of law down to its objective content withoub any
broad, i.e. scientific t“eatnen+ of the connection between law and leeal
consciousness. Especielly in a soclety building socialism, in which the-
part played by the progressive and rational mode of thinking by the citl-

T ams ig constantly increasing, vhen & ‘strong state can only exist finally .
in the consciousness of the masses; in this pericd it 18 especidlly irpor-
tant to analyze the suojective aspects of tne obllgatlon and the implemerta-
tion- of luW o S
Petrazycki is right when he p01nts to the connection betweer thevv
scientific politics of law and the riecessity to Jnvestigatathe legnl psyche
of society. Petrazycki is not of course the founder of the concept of the
scientlfic politica of law, as certain anthoirg attempt to pressat him;
'See Nbce/ since the politics ‘of law mist take as its basis the obJective
requivements for the developnert of social 1ife as well as the level of -
legal conscicusness ariong society. Petra7vcki in calling oy attention -

to this latter aspect is rlgnt because the politics of law which do not:
take into consideration the level of culture in society, 1ts~morality,-a"
discipline, etc. would.be conpletely out of touch with life and as a ced;:
secuence would leed into a dead end. However, ‘considering in the politi

of law onlJ the psyche of ci*i-ens, without "‘concern for the trsnds and -
need for economic, ‘gocial, cultural, political development - the annlyses
of which is conducted. by Mbr"lsn - would tiransforn the politics of law
into an activity without any perSPective, without & clear ailr, without
hope. (Note:  "The concept of a science about the politics of law was .
born in the years 1893-1895 in"the work of L. Petrazycki, Lehre vonm Einkormen
and was develo;ed in his book Intvoduction to the Science of ‘Politics
of Lew,": Adam.PodgorecPi Foundntione for the Do‘iHcs of Law, W’rsaw.

S

Legal Publlcations, 1957, p. 5.).
‘ ‘6. PLACE oF PETRAZYCKI IN'D“VELOPTNC-A DOCTRINE OF
‘ - STATE AND IAW = - A
The QC1t1v1ties of Pet srazycki cover a perlod when bcurgeois Jufis-\
prudence was dominated on the one hond by legal positivisn and on the’
other by & ferment connected with the spreading of various schools, 0=
called renaissance of natural law, fideisn, as ‘well as the forrmlktion
around thess achools cf so-called free verdicts.. Each of these gchools -
had - understandably - its cwn philosophical’ basis and was the expressionf
of varlous class intereste during this histo*ical period 4 R
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. Legal positivisn remnined constantly the leading and almost univer-
sally acknowledged, at least by practicing lawyers, school of legal theory
ond consisted of a corpletely uncomplicated theory. Legal positivists
srgued thot the main task of the lawyer is to know and to interpret the
actunlly existing and binding norms of law. The lawyer should not be
interested - in this manner we con express in brief the concepts of the
clossiciste in legal positivisn, i.e. Bergbohn on the continent and Aunstin
in the Anglo-Saoxon countries - in any questions dealing with the Justice
or injustice of the various legislative declslons. For the lawyer that
is just which corresponds with the law. No other jJustice, independent
of the law, metephysical, is in existence. And even If it does oxlet,
then at any rate the lawyer con not take an interest in 1t during the exe-
cution of his professional duties, Positivists thus decldedly rejected all
of the -ideas about netural law which played such a revolutionnry part
in the seventeenth and elghteenth centuries, they also reJected the concepts
of the historical school; formlated primorlly by Savigny end Puchta, i.e.
that the law represents a concept not precisely. defined of the "national
spirit," that the true law is that based on custon and not legislated.
These ideas were the expression of o feudal reaction to the French revolu-
- tion as well os.of the bourgeois-democratic systen. o
. Lesal positivisn thus represented the ideology of the liberal.
 bourgecisie, a bourgeoisie that was satiated; which had already acquired
power and desired to retain it in the stiuggle against the rermants of
feudal veaction o8 well as against the increasing strength of the class
antagoniet, against the working cless. This bourgeolsie did not wish any-
thing else than ‘the mointenance of the status gqwo., It believed that frce
competition would lead to positive results socially, that the intexference
of the state in the econory, culture, education, etc. is either unnecassary
or should enconpass a nlnimunm in extent no larger than required. The
law should only protect business (Ihering) or protect the freedom of the

individval (M111, Bentham, etc.). .This was a legal ideclogy, although

it was propagated officially as a "non-ideology," a philosophy which
announced thot 1t rejected in the field of legol theory all philosopnles
and is based only on facte, i.e. legal norms; a philosophy which the linjita-
tions of bourgeols lawyers and their alleged apoliticisn as well os
-{solation fron social matters raised to the level of a virtue.

Petrazyckl in struggling ageinst the legal dogmatisn was quite
correct in stating that it is irpossible to have a true science of law with-
out & philosophy of low, that a lawyer rmst conetantly operate with such
concepts cs the law and the state. If thus such concepts are not defined,
then this unknown guantity "X" (i.e. low) will have to appear in all
detailed definitions throughout the area of penal and civil law, 1.8,
essentially this will be a science based upon a foundation which actually
. does not exist. Criticisn represents thus the strong side of Petrazycki's

- theory. . Especially strong in his works are the places where he indicates

the unecientific and incomplete aspects of those legal theorids which

bring low down norms issued by the state (Theory, percgraph 18) or to

norms with sanctions or else having the character of compulsion (poragroph 19}

-t
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Petrazycki further showed the weak sides of various theories which nake out
of law the expression of a "universal will" {pax agranh 20) as well as
those theories which def:ne'law fron the point of deporture of novmctive
legal content or their airm or usefulness (paragraph 21) Lo

In many cases when Petrazycki criticises he riakes valuaole comments
also of a methodological nsture For' example, in- criticising tieoreticians

who compare the state with an o“ganism and on this basis endow the state
with characteristics borrowed from the field of organic J ?e, Petraaychi
- writes:

"However, this analogy and 158 statement do not represent a scientlfi"
etplanaticn for phenomona of so¢ial life, the latter possessing thelir own
causes and requiring en’ appronriate expianation regardless oP their sini-
larity o other phenomena." (Note: Theouy, Vol. I, p. 275, paragreph 12,

Attention is ‘nerited to Petrozych i's critique of tne univers 1 W1’l
theory and its different Varieties.

Eowever, Petrazycki was uncble within the framework of his doctrine
to connect the problen of will as well as the qaesuion of universal and "
jndividval will. He did not explain thet there exists a defined, aialecti-
cal uonmstiion beb tween what Rougbedn thlls’ tho will of « 11 (vclonte dartous)
and the universal will (volonmte generale); dee th_7 A closer analysis
of these problems as well as 4 creative development of then would lood, ‘at
least in the most essential points, to the nown Marxist formulation that -

law represents the expression of the will of the ruling class. (Note:
- Compare along these lines: Theory of State and Law, edited by Stanislaw
Fhrlich, Polish Scientific Publications, Warsaw: 1957, chapte“ IV ‘para-
graph 2, entitled "The Will of the _ndlv_dual and the Will of the Closs
Controlling the Means of Picauction," pp 66-70, preparel by M. Manelii) .
Petrazycki's attitude was critical with regard to the ever nore
popular theories during that pericd, which have ‘been de:igpated with the-
not very precise nare of freile Rechtslehre and which in Poland has been .
translat ted in general as the "school of the free verdict."
, The individual vepresentatives of this ‘school attenpted” in the first
years of the twentieth century to prove tnct the Judge has the right to’
deviate fron the rigid rules ‘conttined in lsgislation. Petrazycki, on
‘the other hand erphasizing the positive results of closely adhering to
existing legal norns, defended the princivles of lsgality, and in condi-
tione of autocratic lawlessness which existed in Russia, the entirety of
Petrazycki's concepis repr resented a liberal-bourgeocis criticism of Tsarist
absolutisn and lawlessness. Petrazycki desired o "culturalizauion and
"positivization" of the court system and adninistration in Tsarist Russia.
Although Petrazycki was unable to ‘provide the correc anawey Lo
questions uhich he hinmself brought up, he did show that contempo*a rT JufiS-
prudence, i.e. bourgeols, had not solved any fundamental problem of a’'
 philosophic and theoretical natare, while ‘the existing definitions were - as
he h1mself described them.- bu*dened wi*h the deficien01es of "invalidis




or "rarbling.¥ - Petrazycki assumed a negative attitude toward senantic
concepte which were starting to develcp at that tine and which with the
aid of linguistic analyses attempteéd to 'golve corplex philcsophical
questions, - Petrazycki is absolutely correct when he states that the so-
called "linguistic definitions” should be found in dictionaries, since
that is the appropriate place for theri. These corments are still pertinent.
' It is obvious fron Petrazycki's writings that he knew the bases of
Marxist philosophy. o
o In the pattern of almost all subjective idealists of that pericd,
~ Petrazycki attenpted to prove that materialisn represents o philosophy,
the f.undaticns of which are voluntary. As did nuny cthers, he too when
presenting rnterinlistic theses simplified then. ‘ '

. According to materialism, seys Petrazyckl, everything "thot exists
1s possessed of the same character, nernely materialistic; according to
this theory, all phencrensc, physical as well as psychological, actually are
physical phencrmena and can be broughtdown to mtter and 1ts novenent "
. After, interpreting raterialisn in the spirit of Blichner, Vogt, and Moleschob
. who waro fomous for the clain that thoughts are the same type of crection
by the brain as the secretions of the bile or the liver, it was not diffi-
cult for Petrazycki to arrive at the conclusion that the materilalistic
doctrine dces not represent a "theory that has been proven scilentifically
. but rather a spontanecus staterent” (Introduction, p. 138).
o Tt 18 etriking thot a thinker who was able to apply & detailed, deed,
" and ennihilating criticisn to almost all contemporary theories of bourgeois
Jurisprudence did.not simply understand the essence of the dialectical-
materialistic and -historical theories. Regaordless of his unduuhtedly
great knowledge of individual werks, he interpreted matericlistic idcas in
such a prinitive monner. » o

‘“However, dialectical materialism did influence him. This can be
seen, i.a. in Potrazycki's categories for schools of philosophy which Le
divides into ratericlistic and idenlistic (Intcduction, pp. 138-139). In
this connection, Petrazycki suffers fron frequent illusions that his sy:ssen
of enmctionnl psychology is neither materialistic nor idealistic.

When Petrazycki, however, takes a position against those who state
that legal-state phencmena and even the state are allegedly sonrething real
ond objectively existing, independently of the individual consciousness,
he uses arguments and terminology that are choaracteristic of his contenp-
orary schools of neo-Kantianisz, enpirocriticisn, as well as all variants
of so-called pusitivisn. Materialisn for hin represents a position of
"naive projectionisn” which should be "replaced with o sclentific-
psychological approach." It is necessary to apply the apprcpriate "pey-
‘chological research nethods’ which will contribute to o relection of ‘the
‘“naive projectionistic theory of law" (Theory, . 346). As o result cf

this, all thedries of law and of the state which recognize the socially
obJjective character cf these institutions are for Petrazycki "noively
realistic, naively nihilistic, end naively constructionist” (Intrcduction,

paragraph 2; Theory, p. 359, paragraph 17) .

L



Petrazycki atteupts next to arrive at the sources for these "naively
materialistic thecries The reason for’ their origin lies allegedly in '
the erotioncl nature cof law with which is connected the experiencina ‘of
enotional phantasms or projectiins They cause the impreseion that ‘what'
is actually a product of fantaey 1is accepted as a real phenumenon ‘At
the sanme time, it is not Seen that the only reality is ‘what exists inside“'
of mnn and not what is outside of him, In other words: people who ossume'
the position,which is the only CJrrect one, that legal and. state institu-"
ticns, privileges and obligations have a socially obJective characuer, o
that they exist independently of individual consciousness - all of ‘these
people according to Petrazycki are nuive, linited, and ecsily mnde to he-
lieve like the mon (une of Petrazyski's typical examples) who was asked for
the object in the sentence "Zeus is the king of the Olvmpian gods" would.

- proceed to Mount Olympue in order to find Zeus there. The materialist
recognizing the existence of obJecte and processes. in society which ore
independent of huran consciousness, is - according to Petrazvcki - mn

- subJect to optical illusion. (lntroduction, p. 51 £f). . And since, as o
Petrazycki clainms, there existe a soil for these illu51ons, hence nateiial-
isn, this "naive realism," represents something that has spread. :

Tk similar kind of philosophic meandering is also in J. Lande's works.
Tn his last article zbout Petrazycki {Petrazycki's Sociology, written in
1952 and first published in the periodical "Culture and SocietJ" in 1957) -
assunied the task of defending Petrazycki against attacks of suujective;A,
idealisn. Hence, he calls him an realist, because he differentiited ‘norne
as ‘idealistic creations from "realistic equivalenus,’ i.e. psycnological ‘
experiences (Studies in ‘the Philosophy of Iaw, D. 858). But this is the
essence of subJective idealisn that psychologlcal experlences axre reoogni’ed
as real, while they are subJective reflection of obJective reality.v re
later Lande acknowledges that for Petrazycki ‘the "real," i.e. ‘"psychologicaT
plane” (Ibid., p. 862) for research is more important than the leglcal,
social, etc., then he also recognizes Petrazycki as o "psychologist" against
which he so vehemently protests in ‘the vexy 1ntroduction of his work -

(p. 845 ££.), (I on citing fron the book: Jerzy Lande, Stvdies in the -
Philosophy of L.w, State Scientific Publications, 1959) N o
* * , = =
, From.the political»viewpoint, Petrazycki's uttitudesrwerefprcbabiy
closest, at least objectively and perhaps even subJjectively, to the views '
_of that school of trhought represented in Russia by the ereat bouigecis «
party of constituticnal democracts. At the. sarie tirme, the wealth of thought
incorporated in the writings of Petrazycki would lead tc en impoverishment
of his scientific contributions were we to attach tc it a label. i
1Petrazycsi & theory, although it represents the transfer of princip]es
fronm subJective idealisn into the field of state and law theory, also has
a rational character above all of an anti-fideistic significance. Also -~
included avs elements of the dialectic, ‘the pointing out of connecting y
phenorena, as well as their constant development. N

¢




© . Even if he uses such phrases cs e.g. lcve of one's neighbor, he
very cleéarly qualifies it as not coning fron thé gospel but rother fron |
sociology. . . . ; . _ ‘ -

" Petrazycki did not recognize the interference of any elements ,
higher than men. Min is to hin - if we can use in this Instance the phrase
of the sophist Protogcras - the measure of all things, the only point of
refevence, the sole creator of history, the only source of sociul reform.
Especinlly his thinking in the book entitled, The University and Science,
includes an appeal to lecturers that they treat their students as , :
intelligent beings, that their own teaching be based exclusively on logic
and orgunentaticn, thot they not ellow the propagation of any spontanecus
statenents which can not be .proven.. 28 o theoretician, scientist, and
educator of youth, he was an atheist. ' - _
© Fron the inperative-attributive psyche, Petrazyckl e¢volved the rights

of a citizen to political freedon: perscnal irmrunity, honor, freedwun of
swpeech, press, consciousness, neetings, associctions, etc. (Theory, Vol. I,
paragraph 1l, p. 272). He propagoted religious tolerance. This explains
the friendship between Petruzyckl and L. Krzywicki as well as his portici-
pation in the struggle against notlonal denocretic and clerical elements
which did not want to allow S. Askenazy to assume o full professorship at
the University of Warsew. SR o '

.. Marxists have the undoubtedly complicated task of fully and thoroughly
enalyzing the works of Petrazycki, a creative and unschematic victory over
his individual theoretical concepts. It is alsc necessary to consider in
future critical works those doctrines in Eurcpe and Americc, especially

- in the Scandindvian countries (e.g., Olivercrony, "Is a Sociological :
Explanotion of Law Possible?," Thecria, A Swedish Jowrnol of Thilosorhy . -

- and Psychclogy, Vol. XIV, Part 2, 19L8), which cre based on Petrazycki's.
erotional psychology. These studies critical of Petrazycki nust proceed
hand in hand with the develcpment of such Marxist fields of theory of law
as e.g. the Influence of actually existing legel norms upon the huunn '
psyche in general and upon the legal conscicusness in porticular, like

the connection between legality and legal consciousness, etc. However,
victory over Petrazycki's theory can nct be based upon an eclectlc linking
of the Merxist and Petrazycki's theories cf khe state and law. [gée Note/.
This rmet be a crestive victory, on the basis of the materialistic outlook
upcn the world, without any attempts at blurring the main schools of - ‘
philosophy a8 well as trends in the theory cf state ond law, without attempte
gt an ertificial comnection between the elerents in various philosophical
gchools which are a prioril unsuccessful. If we proceed in this direction
with the work of theoreticians in the area of state and law In Pecple's
Poland, if during the course of criticising the ever living cnd vital views
of Petrazycki it 1s possible to provide answers that are ricre perfect to
the individual, pertinent questions that arise in the Marxist theory of .
state and law, if in this nonner the general levels of theoretical studies
of law are raised, only then will it appear in full how Justified is the -
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