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OFFICE OF THE CHIEF OF NAVAL OFPERATIONS
WASHINGTON. DC 20350-2000
IN REPLY REFER TO

OPNAVINST 5090.1B
N45
1 November 1994

OPNAV INSTRUCTION 5090.1B

From: Chief of Naval Operations
v Subj: ENVIRONMENTAL AND NATURAL RESOGURCES PROGRAM MANUAL
i. P ose

a. To discuss requirements, delineate responsibilities, and
igsue policy for the management of the environment and natural
resources for all Navy ships and shore activities.

b. This is a significant revision to the Environmental and
Natural Rescurces Program Manual, and the manual should be
reviewed in its entirety.

2. Cancellation
a. OPNAVINST 5090.1A.

b. Shoreside Cost of Compliance Report, Report symbol OPNAV
5080-10

c. Ship’s Cost of Compliance Report, Report Symbol OPNAV
5090-11

d. PCB Inventory Form, OPNAV 5090/1 (REV 3-83)

e. Solid and Hazardous Waste Annual Report Form, OPNAV
509072 (Rev 3-83).

’ 3. Discussion

a. The Navy’s ability to accomplish its mission requires
daily operations in the land, sea, and air environments. The
Navy is committed to operating in a manner compatible with the
environment. National defense and environmental protection are
and must continue tc be compatible goals. Therefore, an
important part of the Navy’s mission is to prevent pollution,
protect the environment, and protect natural, historic, and
cultural resources. In order to accomplish this mission elenment,
personnel wust be aware of the envirommental and natural
resources laws and requlations which have been established by
Federal, State, and local governments. The Navy chain of command
must provide leadership and a personal commitment to ensure that
all Navy personnel develop and exhibit an environmental
protection ethic.
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b. The number of environmental regulations has increased
significantly in recent years, and these regulations are in a
continuous state of change. This instruction discusses Federal
regulations, Department of Defense (DoD) requirements, and Navy
requirements which apply to Navy ships and shore activities. 1In
addition, shore activity personnel must ensure they are aware of,
understand, and comply with the additional requirements imposed
upon their activities by State and local governments. This
instruction addresses procedures by which ships will be made
aware of the applicable State and local requirements for U.S.
ports in which they may be moored.

c. Summary of Changes

{1) This instruction has been revised to describe recent
changes in environmental legislation, regulations, and
enforcement which have taken place since the ilssuance of
OPNAVINST 5090.1A in October, 13%0. It also describes command
responsibilities for environmental management, and describes
updated funding procedures.

(2) The instruction contains 25 chapters in lieu of the
20 contained in the previous instruction. Previous Chapters 1,
2, and 3 have been combined into a single new chapter titled
PEnvironmental Policy, Organization and Funding." The previous
Chapter 9 titled "Hazardous Waste and PCE Management Ashore" has
been Givided into two Chapters, 11, and 12, titled “PCB
Management Ashore" and "Hazardous Waste Management Ashore,"
respectively. New chapters have been added for "Pollution
pPrevention,” {Chapter 3), "Procedures for Implementing the
Emergency Planning and Community Right to Know Act" (Chapter 4],
the "Management of Ozone Depleting Substances" (Chapter 6),
woverseas Environmental Compliance Ashore", (Chapter 18), and
vEnvironmental and Natural Resources Training” (Chapter 24).
“Sampling and Laboratory Testing" (Chapter 25} text will be
included in a future change of this instruction.

(3} Other important changes in this instruction include:

{a) Direction is given to reflect the passage of
legislation since the last update of OPNAVINST 5090.1A4 in 1990.
Some Acts of note include: the Federal Facility Compliance Act
(FFCA), the Cil Pollution Act of 199¢ (OPA 90), the Pollution
Prevention Act of 1990 (PPA), and the Water Resources Development
Act of 1992.
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(k) Major revision of the Clean Air Ashore chapter
reflects the impact on the Navy of the Clean Air Act Amendments
of 1990 (Chapter 5).

(c) Guidance on ship environmental operations has
been updated and reformatted (Chapter 19).

(d) New appendices have been added: Appendix E,
"Environmental Effects Abroad of Major Navy Actions," Appendix
F, "Chief of Naval Operations Interim Guidance on Compliance With
- the Clean Air Act General Conformity Rule,™ (text to be added in
a future change of this instruction) and Appendix ¢, "Guidance on
Developing Activity Pollution Preventiocn Programs and
Implementing Pollution Prevention Program Elements."

4. Agtion

a. This instruction is applicable to all Navy commands
afloat and ashore. The policies, procedures, and actions
required are published without the necessity for further
implementing instructions from the various commands, bureaus, and
offices, except as specifically directed. However, organizations
that have significant environmental or natural resources
responsibilities may find it necessary to provide additional
quidance and supplemental instructions specific to their local
area. :

b. Addressees shall enhance the quality of the environment,
prevent environmental pollution, and provide the necessary
direction to ensure the provisions of this instruction are
implemented on a continuous basis.

. ¢, The policies and responsibilitles of this instruction are
effective on the date of signature. All commands shall implement
the requirements of thie instruction into their cperations in an
expeditious manner. Monitoring of the implementation of this

. instruction shall be a part of the Environmental Compliance
Evaluations (ECEs) described in Chapter 20.

5. ort nd_Form

. a. The following reports are required by this instruction
and are approved for 3 years from the date of this instruction:

{1) Adlr, Water, Solid Waste, Noise, Pesticide and

Radiation Pollution Control (A-106) Report, Report Symbol DD-A&T
(A)1383(5090), Chapter 1.

Information Handling Services. DODSTD Issue 96-05.
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(2) Status of Elimination of ODSs in Specifications and
standards, OPNAV 5090-7, Chapter 6.

(3) 0il Spill Report, Report Symbol OPNAV 5090-2 (MIN
CONSIDERED}, Chapter 10 and Appendix H.

{4) Hazardous Substance Reiease Report, Report Symbcl OPNAV
5090-3 (MIN CONSIDERED), Chapter 10 and Appendix I.

(5) Annual PCB Inventory, Report Symbol QPNAV 5090-1,
Chapter 1l.

(6) Annual Solid and Hazardous Waste Report, Report Symbol
DD~A&T (SA) 1485 {5090), Chapters 12 and 14.

(7) Annual Pest Management Data Systems Report for Indoor
and Outdoor Operations, Report Symbol DD-M(A&R} 1080, Chapter 13.

{8) Report of Receipt of Notice of Violation or
Noncompliance, Report Symhol 5090-4, Chapter 20 and Appendix B.

(9) Environmental Compliance Evaluation Report, Report
Symbol OPNAV 5080-5, Chapter 20.

(10) Burial at Sea Report, Report Symbol OPNAV 5090-3,
Chapter 21.

{11) Target Vessel Sinking Report, Report Symbol OPNAV 5090-
12, Chapter 21.

b. The OPREP reports required by this instruction are exempt
from reports control by SECNAVINST 5214.2B.

¢. The following forms are available from the Navy supply
system and may be requisitioned per NAVSUP P-2002D.

FORM TITLE STOCK NUMBER

DD 1348-1 (7/91) DoD Single Line Item Release/ 0102-LF-013-7500
Receipt Document

DD 2521 (12/88) Hazardous Material Warning 0102-LF-012-0800
Label

DD 2522 (12/388) Hazardous Material Warning 0102-LF-012-1100
Label

Information Handling Services, DODSTD Issue 96-05.
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d. DD 2530 (12-92), Ozone Depleting Chemicals Annual Report, is
encleosed as Table 6.3,

e. §SF 298 (2-89), Report Documentation Page, NSN 7540=01-280-
5500, may be obtained from General Services Administration.

£. The Annual Ewmergency and Hazardous Chemical Inventory Form,
{Tier I or Tier II) can be obtained by writing to: EPCRA Hotline at
* U.S. EPA, 401 M Street, SW (0S-120), Washington, D.C. 20460 or
calling toll-free 1-800-535-0202.

g. EPA Form 8700.13A Biannual Report, EPA Form 8700.13B,
Unmanifested Waste, and EPA Form 9350-1 (Form R}, Toxic Release
Inventory (TRI) Reporting, can be cbtained by writing to: Document
Distribution Center, P.0. Box 12505, Cincinnati, OH, 4¢5212.

h. State Underground Storage Tank/Above~ground Storage Tank
(UST/AST) Notification Forms can be obtained by the cognizant State
department of envircnmental regulation.

i. National Register Forms may be ocbtained from the cognizant
State Historic Preservation Office or the National Park Service at
1-202-343~9559 or 9550,

8. R. ARTHUR

Vice Chief of Naval Operations

Distribution:

SNDL Part 1 (Operating forces of the Navy, Unified and Specified
Commands, U.S. Elements of International Commands)
(Less 243, 45, 46, 50, 51)

SNDL Part 2 (Naval Shore Activities) (less Al, A&, B, C, D1, D2,
FJA, FJB, FL, FU, FV, V)
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Copy to:
All Divisions of OPNAY (Except N45)

N45 {100 copies)

SECNAV/OPMAV Directives Control Office
Washington Navy Yard Building 200

G901 M Street SE

Washington, DC 20374-5074 (60 copies)

Stocked:

Naval Aviation Supply Office

ASO Code 103

5801 Tabor Avenue

Philadelphia, PA 19120-5099 (300 copies)
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INTRODUCTION

1. This manual provides Navy policy, identifies key statutary and regulatory requirements, and
assigns responsibility for management of Navy Environmental and Natural Resources programs,

2. Most chapters are organized around a common format, with two exceptions as follows:

8. Chapter I is Environmental Policy, Organization and Punding. Section 1-1 describes Scope,
section 1-2 contains Poliey, section 1-3 describes the Navy's eavironmental Organization, section (-4
provides guidance on Funding, and section 1-5 assigns Responsibilities.

b. Chapter 19 applies only to ships and covers all media, so the format of this chapter is
necessarily different from the other technical or media chapters. Chapter 19 is arranged as follows:
19-1 Scope, 19-2 General, 19-3 Sewage, 19-4 Air, 19-8 Oil and Qily Waste, 19-6 Hazardous
Waste and Hazardous Material, 19-7 Solid Waste, 19-8 Medicg! Waste, 19-9 Oil and Hazardous
Substances, 19-10 Ship Ballast Water and Anchor System Sediment Control, 19-11 Protection
of Marine Mammals, 19-12 Floating Drydocks, 19-13 Noise, 19-14 Responsibilities. Within each
section of Chapter 19 is a description of applicable legistation, terms and definitions, Navy policy,
applicable procedures, and training requirements.

3. All other chapters are organized as follows:

Section XX-1 Scope

Section XX-2 Legislation

Section XX-3 Terms and Definitions
Section XX-4 Requirements

Section XX-5 Navy Policy

Section XX-6 Responsibilities

ix
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CHAPTER 1

ENVIRONMENTAL POLICY, ORGANIZATION AND FUNDING

1-1 Scope

1-1.1  Manual. This manual provides Navy
policy, identifies key statutory and regulatory
requirements, and assigns responsibility for man-
agement of Navy programs for:

a. Cleanup of waste disppsal sites

b. Compliance with current laws and regu-
lations for the protection of the environment,
natural resources, and cultural and historic re-
sources ‘

¢. Conservation of natural resources
d. Pollution prevention
e. Techuology.

These programs are listed neither in order of im-
portance nor priority. Within the Department of
Defense (DoD), these five program areas are
referred to as C°P°+T.

1-1.2  Coordination. This manual has been
coordinated with the Commandant of the Marine
Corps, but does not apply to Marine Corps activi-
ties.

1-1.3  Applicability. The policies and proce-
dures in this manual apply to shore activities
within the United States, territories, commonweal-
ths, and possessions. The policies in Chapter 19
apply to ship operations worldwide. Other poli-
cies and procedures in this manual, including
those regarding the National Environmental Policy
Act (NEPA), are applicable to ships and Navy
operations only within the territorial seas of the
U.S. unless expressly stated otherwise, Navy pol-

Information Handling Services. DODSTD Issue 96-05.

icy for overseas shore activities is provided in
Chapter 18. This instruction describes the internal
management of the Navy's environmental pro-
gram, and is not intended to create any right or
benefit, substantive or procedural, enforceable at
law by any party against the Department of the
Navy (DON), its officers, employees, or any
person,

1-1.4  Precedence. This instruction is the
primary guidance for Navy policies and proce-
dures for managing environmental and natural
resource programs, and any apparent conflict
between this instruction and other Navy instruc-
tions, manvals and similar directives on envir-
onmental and natural resource programs will be
resolved in favor of this instruction. This in-
struction was designed to be and will be construed
1o be consisient with all applicable statutes, Exec-
utive Orders (EQs}, Department of Defense (DoD)
directives and Department of Navy (DON) in-
structions.
1-1.5  References. Relevant references are:
a. 32 CFR 97, Release of Classified Infor-
mation;

b. DoD Directive 4700.2 of 15 July 1988,
Secretary of Defense Awards for Natural Resourc-
es and Environmental Management; (NOTAL)

¢.  DoD Directive 5405.2 of 23 July 1985,
Release of Information and Litigation in Testimo-
ny by DoD Personnel as Witnesses; (NOTAL)

d. OPNAVINST 5400.2D, Jurisdiction of
Area Coordinators; (NOTAL)
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e. OPNAVINST 5430.48D, Office of the
Chief of Naval Operations (OPNAV) Organization
Manual; (NOTAL)

£ OPNAVINST 5510.1H, Department of
the Navy [nformation and Personnel Security
Program Regulation; (NOTAL)

g. OPNAVINST $510.155C, Classified
Supplement to the Manual for Disclosure of Clas-
sified Militacy Information to Foreign Govern-
ments and International Organizations; (NOTAL)

12 Policy

1-2.1  General Requirements

a. The Chief of Naval Operations (CNG)
has defined the Navy's environmental vision 10 be
"Navy recognized as an environmental leader
while effectively executing naval operations.”
The Navy's ability to accomplish its mission re-
quires daily operations in the land, sea, and air
environment., The Navy is committed 1o operating
in a manner compatible with the environment.
National defense and environmental protection
are, and must be, compatible goals, The chain of
command must provide leadership and personal
commitment to ensure that all Navy personnel
devefop and exhibit an environmental protection
ethic. Thus, an important part of the Navy's
mission is to prevent pollution, protect the envi-
ronment, and protect natural, historic, and culeural
resqurces.

b. All Navy personmel (civilian and mili-
1ary), tenants, and contractors working for the
Navy shalt comply with all applicable Federal,
State, local, and internal environmental policies,
regulations, and reguirements. Navy petsonnel
shall obtain all necessary Federal, Siate, and Jocal
environmental permits for construction and opera-
tion of facilities and comply with permit terms and
conditions. When, in the interest of national
defense and/or a particular mission, a Navy com-
mand considers that compliance with an applicable
requirement is mpractical or inappropriate due to
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security considerations or impact on the military
mission, the issue shall be referred to the Deputy
Chief of Naval Operations {DCNO (Logistics)
(N4)), via the chain of command. Presidential
exceptions may be available under some statutes,
but Navy policy is to achieve and maintain com-
pliance with applicable laws and regulations.
Compliance waivers shall be songht only a8 a last
resort, and waivers will not be songht if DCNO
(Logistics) considers compliance to be practicable.
Compliance with environmental requirements is
not waived while the request is pending.

1-2.2  Pollution Prevention. The preferred
method of eavironmentat protection shall be to
eliminate or control, to the maximum extent feasi-
ble, the pollutant source per EO 12856. Means
and methods for the elimination or minimization
of pollutants shall be identified and, where possi-
ble, incorporated at the earliest stages of planning,
design, and procurement of facilities, ships,
aircraft, weapon systems, equipment, and materi-
al. Dedicated effarts shall be made to eliminate
or minimize the use of hazardous materials (HM)
and generation of hazardous waste (HW). Chap-
ter 3 describes these programs in greater detail,

1-2.3  Statuiory Reguirements. Federal agen-
cies may have to comply with the requizements of
a law either because Congress has waived sover-
eign immunity and made Federal agencies subject
to its provisions or because the President has
directed by EQ that agencies of the Executive
Branch must comply with certain laws or portions
of laws as a matter of policy. Most major envi-
ronmental statutes contain waivers of sovereign
immunity that require Federal agencies to comply
with Federal, State and local environmental laws
and provide for enforcement of Federal, State,
and local subsiantive, procedural, and ad-
ministrative requirements. Because the application
of sovereign immunity waivers varies somewhat
with specific situations, personnel should seek the
advice of applicable Navy legal counsel. Require-
ments for the payment of fees, fines, or taxes are
discussed in paragraph 1-4.3.
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1-2.4  Executive Requirements, EO 12088
requires the head of each PFederal agency to
comply with "applicable pollution control stan-
dards" defined a3 "the same substantive, proce-
dural, and other requirements that would apply to
a private person.” It also requires Federal agen-
cies to cooperate with the Enviconmental Pro-
tection Agency (EPA), State, and local environ-
mental regulatory officials. Other EOs specific to
each subject are referenced in subject chapters and
in Appendix A.

1-2.5  Information Security. Navy shore
activities are periodically visited by represeatatives
of Federal, State, and local agencies who are
exercising their regulatory authorities wnder
environmental [aws and regulations. Activities
ghall ensure that Navy regulations and Federal
statutes governing the control and protection of
classified and sensitive unclassified information
are properly enforced while not interfering with
the legitimate regulatory purpose being served.
The following guidelines shall be used:

a.  Only personnel with appropriate security
clearances or access authorizations shall be per-
mitted access to classified information, and then
only upon @ determination by the cognizant Navy
official that g need-to-know exists to fulfill a
legitimate regulatory purpose. In keeping with the
need-to-know prineiple, such access shall be
limited to classified information required to
resolve the matter at hand. When access is
permitted, arrangements must be worked out
under reference (f) to assure continued protection
of the information by the regulatory personnel.

b. Navy commands handle a considerable
amount of seasitive unclassified information con-
trolled under Navy security regulations, Federal
Export Control regulations, and other government-
wide requirements, While security clearances or
access authorizations are not required for access to
this information, a need-to-know determination
shall be made as described above for classified
information, and only U.S. citizens may be per-
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mitted access in most cases, The holder of the
information shall ensure that the recipient underst-
ands and complies with applicable security regula-
tions governing disseminstion and protection of
the information before permitting access,

¢.  Access 10 centsin categories of classified
and sensitive unclassified information requires
special authority, Specifically, access to classified
or unclassified naval nuclear propulsion informa-
lion or to the propulsion plant spaces of nuclear
powered skips requires the specific approval of the
Director, Naval Nuclear Propulsion (NOON).

d. Because access to classified and sensitive
unclassified information by regulatory personnel
creates administrative burdens for both the Navy
and the regulator, as described above, Navy
commands are encouraged to satisfy the needs of
regulatory personnel uvsing information which is
publicly releasable.

Subordinate commands shall ensure that these
guidelines are reflected in instructions which they
issue covering this area.

Information security regarding ships is addressed
in Chapter 19.

1-2.6 GOCO Facilities. Navy offices or

_ activities sponsoring government-owned-contrac-

tor-operated {GOCO) facilities shall exercise over-
sight through the facility’s lease or management
contracts to ensure that the operating contractor
complies with applicable environmental regu-
lations,

1-2.6.1 Facility Use Operations. Officially
assigned major claimants for a GOCO plant shall
exercise oversight through the facility’s use or
management contracts to ensure that the plan
complies with environmental regulations. When
a GOCQ plant has no operating contractor or les-
see, the major claimant for the GOCO plant shall
comply with the requirements of this instruction.
Officially assigned major claimant(s) for a leased
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property shall ensure that lease contract terms and
conditions place full responsibility for environ-
mental compliance on the lessee, and shall exer-
cise appropriate oversight of the leased property to
ensure lessee compliance with environmental regu-
fations.

1-2.6.2 Operations, Pacility Use, or Lease
Agreements. These agreements shall require
operation of all facilities and equipment under ap-
plicable substantive and procedural environmental
requirements. Contractors shall obtain all neces-
sary permits and sign the permits as operators
unless otherwise directed by contract. Contractors
shall advise the Navy of any permit, its condi-
tions, and provide periodic compliance status
reports as required by the managing Navy office.
Each major claimant for assigned GOCQO plants,
non-gxcess GOCO plants, and non-excess military
installations, and each Navy sponsor of a GOCO
facility shall sign as owner for all environmental
pecmits which each respective operating contractor
or lessee of such assigned plant or Facility is
required to have per environmental regulations
and laws. The landlord command shall develop a
schedule and document periodic review of the
environmental compliance of its lease and license
kolders.

1-3.6.3 Facilities Leased or Renfed by the
Navy. Facility use contracts, rental agceements or
leases shall require the owner of facilities leased
or rented by the Navy 1o be responsible for ensur-
ing that the facilities comply with all applicable
enviconmental requirements. The Navy activity
renting/leasing the facility shall operate all fa-
cilities and equipment under all applicable substan-
tive and procedural envirormental requirements,
obtain a1l necessary permits, and sign as operator,
unless otherwise direcied by contract.

1-2.7  Rea) Estate Purchase. The purchasing
activity shall conduct a pre-purchase enviconmen-
tal survey ang a property transaction audit which
includes a Preliminacy Assessment (PA) for poten-
tial hazardous waste contaminated sites. If a PA
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was done by the seller, then the purchasing activi-
ty shall review documents for accuracy to deter-
mine if an on-site survey is needed,

1-2.8  Regional/Community Programs. The
Navy supports the participation of its employees
and officers ia regional and community programs
to prevent pollution, address waste management
issnes, and to protect natural and cultural resourc-
es. Such participation may include advisory
functions or planning of pollution control facilities
where Navy shoce activities car contribute to the
subject to be addressed by that facility. When
beneficial and authorized, the Navy may partici-
pate in funding of regional/community pollution
control and solid waste management solutions.
Before committing to participation, employees and
commands shall seek the advice of Navy counsel.

1-2.9  Reporiing Noncempliance. Immediate-
ly upon diseovery, 21l Navy personnel shall report
to the responsible command those matcers which
have the potential to fail, or do fail, to comply
with environmental requirements. If the responsi-
ble command ¥ unknown, the noncompliance
shall be reported up the individual’s chain of
command until the responsible official is deter-
mined. If reprisal is of concern to the reporting
individual, reports may be submitted to the Navy
Hotline, (300) 522-3451. Notices of Violation
(NOVs), Notices of Noncompliance (NONs),
warning letters, warning notices, citizen suit notic-
es, consent oxders, or any other wriiten or oral
notice of deficiencies of Federal, State, interstate,
or local environmental control laws or regulations
shall be reported per the procedures of Appendix
B. If necessary, assistance should be sought from
the major claimant, the servicing Engineering
Field Division (EFD), or the cognizant Regional
Eavironmental Coordinator (REC). Navy policy
is to effect prompt attention regarding areas not in
compliance with applicable requirements. Such
prompt attention is the best defense to possible
criminal charges or individual penalties.
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1-2.10  Facility Inspections. Authorized Feder-
al or State/local environmental regulators or repre-
sentatives, upon presentation of proper credentials
and subject to information security requirements
of paragraph 1-2.5, shall be allowed to enter a
Navy shore facility at reasonable times to examine
of copy records, inspect monitoring equipment,
inspect work being performed in regard to envi-
ronmental/regulatory compliance, or sample any
wastes or substances which they have the authority
to regulate. Further, such inspections shall com-
ply with information and facility security require-
ments set forth in reference (f) and paragraph 1-
2.5. Activities shall notify the major claimant and
the REC of all regulatory inspections and may
request cognizant Naval Facilities Engineering
Command (NAVFACENGCOM) organization or
REC assistance at such inspections. Policy for
inspections aboard ship is provided in Chapter 19.

1-2.11 Fleet/Shore Facility Relationship.
When naval vessels or aircraft are present at a
shore facility, commanding officers and personnel
assigned to such vessels or aircrafi shall comply
with the host command’s envirormental protection
policies developed under this instruction.

Compliance with lacal environmental requirements
often requires specialized knowledge, expertise, or
capability that afloat wnits may lack. To the
maximum extent possible, shore commands and

Regional Environmental Coordinators (RECs) |

shall provide to afloat units, upon request, such
assistance a3 may be necessary to ensure environ-
mental compliance by afloat units.

1-2,12  Consistency. Environmental regulations
have increased exponentially in recent years.
Navy shore activities are regulated by a wide
variety of Federal, State, regional and local agen-
cies. Requirements and interpretations vary wide-
ly. To ensure consistent responses to various
agencies and to avoid adverse precedents, all
commands shall ensure coordination of permit
conditions, demands for payment of Navy funds
compliance agreements, seftlements, negotiations
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and cesponses to NOVs from environmental agen-
cies with their major claimant and REC. Instruc-
tions for the processing of NOVs and associated
chain of command resporsibilities can be found in
Appendix B. Interpretations or agreements likely
to set precedents shall be immediately sent to
CNQ (N45} via the chain of command with copies
to the REC and COMNAVFACENGCOM or
applicable EFD or Enginecring Field Activity

(EFA).

1-2.13 Delegation,  Navy personnel shall
cooperate fully with Federal, State, and local
officials and attempt to reach agreement on envi-
ronmental compliance matters at the lowest level
possible, keeping in mind the coordination re-
quirements outlined above.

1-2.14 Host/Tenant Agreements. Command-
ing officersfofficers in charge of host activities are
responsible for all aspects of environmental,
natural resources and cultural resource compliance
on their bases. This responsibility cannot be dele-
gated. All Navy hosts and tenants shall develop
agreements, or include in existing agreements,
roles and responsibilities with respect to envi-
ronmental compliance. Such agreements shall
include pollution prevention, environmental
compliance evaluations (see Chapter 20), NEPA
documentation (see Chapter 2), contact with regu-
latory agencies, payment of fines/fees, permit
signatures/duties, HW management, emergency
planning and community right-to-know imple-
mentation, training, corrective and/or response
actions, etc. Where apprapriate, environmental
compliance boards of host and tenant management
personnel shall be established. Authority for
portions of environmental program management
may be delegated to senior managers consistent
with "by direction” signature authority, and
authority may be delegated to tenant commands,
but overall responsibility shall remain with the
host commanding officer.

1-2.15 Release of Information. Release of
activity specific data and information to agencies
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outside the Navy is governed by applicable law
and information security requirements. Informa-
tion requests shall be forwarded to the activity for
release of the information by the commanding
officer of the activity or cognizant major claimant.

1-2.16 Radioactive Material. Use and man-
agernent of radioactive material shall comply with
the applicable rules, regulations, and requirements
of the Department of Energy (DOE), Nuclear
Regulatory Commission {(NRC), Department of
Transportation (DOT), and EPA, and shall com-
ply with the Naval Nuclear Propulsion Program
for matters pertaining to nuclear propulsion. Any

matters affecting or involving naval nuclear

propulsion plants or nuclear support facilities or
their associated radioactivity shall be coordinated
with NOON. The Director, Naval Nuclear Propul-
sion shall coordinate such matters as appropriate
with the cognizant REC.

1-2.17 Environmental and Natural Resources
Training

a. All naval personnel, afloat and ashore,
shall receive adequate education and training to
ensure they understand their role within the
Navy’s program and to enable them to comply
with applicable Federal, State and local environ-
mental laws #nd regulations. Navy personnel
shall receive environmental and natural resources
training appropriate to their position or employ-
ment. Al minimum, personnel must have a
gencral awareness of Navy environmental and
natural resources policies, as well as an awareness
of the effects that their actions can have on the
environment (see Chapter 24).

b. Commands shall ensure that counsel
assigned to provide advice on environmental law
issues comply with the training recommendations,
including continuing legal education, established
jointly by the General Counsel (GC) and the Judge
Advocate General (JAG). Initial training should
be completed enroute wherg possible. Commands
shall also ensuce that counsel assigned to provide
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advice on environmental law issues have access to
reference material that complies with the joint
recommendations of the GC and the JAG,

1-2.18 Representation of Federal Empleyees

a. If an employee or service member is
named in a civil lawsuit in his or her official
capacity, U.S. Department Of Justice {DOJ)
representation will be provided.

b. If an employee or service member is
named in a civil lawsuit in his or her persona
capacity, DOJ representation may be requested
and may be provided if DOJ determines that it
reasonably appears that the employee or service
member was acting within the scope of his or her
official duties and that representation is in the best
interests of the United States. DOJ will consider
the Navy's recommendation in making such a
determination. Consult with the local cornmand
counsel or Legal Officer on the proper procedures
t0 request representation.

¢. An employee or service member prose-
cuted for criminal violations of emvironmental
laws in a Federal court will not normally be
provided with representation by a DOJ or Navy
attorney. Representation by a DOJI or Navy
attorney may be available for a Federal employee
or service member prosecuted for criminal vio-
lations in a State court if DOJ determines the
actions that give rige to the charges reasonably
appear to have occurred in the performance of
official Federal duties and such representation is
in the best interests of the United States. Repre-
sentation by a military attorney is available for
service members prosecuted by court-martial.

1-2.19 Payment of Attorney Fees and Judg-
ments. DOJ representation will be free of ¢harge
to the employee or service member. If the em-
plovee or service member is found personally
liable, the employee or service member will be
responsible for paying any judgment or penalty
out of personal funds, regardless of whether DOJ
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provided representation. There are no specific
provisions for reimbursing an employee or service
member for judgments incurred.

1-3 Organization

1-3.1  Area Eovironmental Coordinators
{AECs). AECs are responsible for coordination
of environmental issues within their designated
EPA region. (See Appendix C for the Jist of EPA
regions.) AECs shall appoint RECs and Navy
On-Scene Coordinators (NOSCs) within the
AEC’s area of responsibility (AOR). The Navy
AECs are:

CINCLANTFLT: EPA Regions I, 1I,
11, and IV

CNET: EPA Regions V and
VI

COMNAVRESFOR: EPA Regions VII
and VIIT

CINCPACFLT: EPA Regions IX and

X

1-31.1 DoD Regional Environmental Coor-
@ination, The Department of Navy has been
designated as the DoD Executive Agent (EA) for
the regional enviconmental coordination in EPA
regions 1, I, and IX.

1-32  Navy On-Scene Coordinator (NOSC).
The NOSC is the Navy official predesignated to
coordinate Navy oil and hazardous substances
{ORS) pollution contingency planning and direct
Navy OHS pollution response efforts in a preas-
signed area. Shoreside NOSCs are nocmally
RECs predesignated by the AECs (see Chapter
10). Fleet NOSCs are normally the numbered
fleet commanders who direct fleet operations
within assigned ocean areas. The NOSC is the
Federal On-Scene Coordinator (OSC) for Navy
hazardous substances (HS) releases. The NOSC
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shall act as the Qualified Individual (QI) and
incident commander for spills outside areas as-
signed to Facility Incident Commanders (FICs),
and as incident commander for spills beyond the
capability of a FIC.

1-3.3  Regional Environmental Coordinators
(RECs). RECs serve as the senior Navy officer
in a local region to coordinate environmental
matters and public affairs. RECs are designated
by AECs, and may be designated as NOSCs for
spill response as discussed in Chapters 10 and 19.

[-3.4  Naval Environmental Protection Sup-
port Service (NEPSS). The NEPSS includes
offices in various commands designated to provide
environmental technical, legal, data management,
and information exchange support to Navy and
Marine Corps organizations. The NEPSS consists
of the following:

4, COMNAVFACENGCOM is the NEPSS
manager.
b. COMNAVFACENGCOM, its subordi-

nate EFD/EFAs and the Naval Facilities Engineer-
ing Service Center (NFESC) provide expertise in
environmental engineering and legal support,
coordinate NEPSS actions, provide NEPSS Navy-
wide data collection, and ntanage NEPSS specialty
offices,
¢. Specialty offices include:
(1) Ordnance Environmental Support
Office (OESO} at the Naval Surface Warfare Cen-
ter, Indian Head, MD, Division provides Navy-
wide support relative to specialty chemical, ord-
nance, munitions, and ordnance activity environ-
mental protection.

(2) Aircraft Environmental Support
Office (AESQ) at the Naval Aviation Depot,
North Island, CA provides Navy-wide support
refative to aircraft and aircraft facility environ-
mental protection.
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(3} Ships Environmental Support Office
{SESO) at the Naval Surface Warfare Center,
Carderock Division, Annapotis, MD, Detachment
provides Navy-wide support relative to ships
environmental protection.

{4) Marine Enviconmental Support
Office (MESO) at the Naval Command, Control
and Ocean Surveillance Center Research,
Development, Test and Evaluation (RDT&E)
Division, San Diego, CA, provides Navy-wide
support relative to aquatic environmental protec-
tion,

1-3.5 Disputes. Unresolved differences in
opinion between activities and/or the REC relative
to environmental policy issues, including new
permit conditions, negotiating positions, payment
of new fees, movel provisions in compliance
agreements, etc, shall be raised to cognizant major
claimants for resolution, Tf necessary, such issues
shall be raised to CNO (N45) via the cognizant
major claimant. Legal questions, including
interpretations of laws, regulations, permits,
compliance agreements and similar legal docu-
ments shall be referred to counsel for the REC for
determination consistent with Article 0327 of
Navy regulations.

1-3.6 Environmental Quality and Natural
Resources Conservation Awards, The Navy
recognizes outstanding eavironmental protection
or natural resources conservation achievements by
Navy individuals and organizations. Secretary of
the Navy annually presents awards (o installations,
ships, and individuals for outstanding leadership
and programs, innovation in problem solving, and
exemplary approaches to incorporating environ-
mental protection and natural resource concerns
into training and day-to-day operations. The
Secretary of the Navy awards are the basis for
submittal for annual DoD awards. Details of
awards and nomination requirements are located
in Appendix D.
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1-4 Funding

1-4.1  Office of Management and Budgei
(OMB) Circular A-106 Report. OMB Circular
A-106 requires all Federal agencies to report
environmental compliance requirements semi-
annually in a standard format, to the EPA. EPA
comments to agencies on environmental program
priorities and provides an overall assessment of
the adequacy of agency funding for enviconmental
compliance to OMB. If necessary, OMB may
request changes in an agency’s budget for envi-
ronmental compliance.

1-4.1.1 A-106 Reporting Requirements. All
Navy environmental costs, no matter how funded,
shall be entered into the A-106 system. The
following requirements are applicable to costs
associated with both ship and shore compliance
and pollution prevention. Major claimants shall
ensure all environmental costs are identified in the
A-106 system, and shall implement a reporting
system that best meets their needs while satisfying
reporting requirements.

14,1.1.1 All major claimants shall establish
an environmental database to support planning,
programming, budgeting and reporting of the
environmental program requirements of this
instruction. Technical assistance is available from
NAVFACENGCOM, its EFDs or EFAs.

1-4.1.1.2  Major claimants shall review envi-
ronmental program elements in-house or with
assistance from the NAVEACENGCOM, EFD or
BFA. Program elements must be reviewed for
technical adequacy, regulatory requirements, and
adequacy of the cost estimate.

14.1.1.3  Major claimants shall forward
approved eavironmental program elements from
their consolidated claimant database to NFESC,
Claimants may use NAVFACENGCOM, EFDs,
EFAs or other support on a reimbursable basis to
manage their environmental program database.
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1-4.1.1.4  NFESC shall consolidate environ-
mental program submiszions from all claimanis
and forward consolidated A-106 submittal to CNO
(N45) for forwarding to EPA.

14.1.1.5  Environmental costs associated with
ships and aircraft shall also be entered into the A-
106 system. Accordingly, major claimants shall
ensure that all environmental issues relative to
ships and aircraft are submitted for inclusion i
the A-106.

1.42  Federal Anli-Deficiency Act. This Act
provides that no Federal official or employee may
obligate the government for the expenditure of
funds wunless funds have been authorized and
appropriated by Congress for that purpose.

143  Fees and Taxes. As a general rule,
Federal facilities are subject to reasonable service
charges ar fees related 1o the administration of
environmental enforcement programs that are im-
posed by Federal, State, and local agencies. Ser-
vice charges related fo the discharge of effluent
into bodies of water, the discharge of air emis-
sions into the atmosphere, undergeound storage
tanks {USTs), and the storage, treatment, trans-
portation, and disposal of solid waste are among
the types of charges that may be billed to an
installation. However, Congress has generally not
provided for the payment of taxes by Federal in-
stallations and activities. It is therefore important
to distinguish between those charges that are fees
and those which, although not called taxes, bave
the character of taxes. This distinction must be
made before payments are made. Disbursing au-
thorities shall consnlt with command or REC
counsel when a fee or service charge is first
presented. Final determinations regarding the
legality of new fees shall be formulated in consul-
tation with DOJ at the headquarters leve! in
appropciate cases.

1-4.3.1 In general, charges presented to a com-
mand as fees or for services shall be examined 1o
determine whether:

Information Handling Services. DODSTD Issue 96-05.

19

OPNAVINST 5050.1B
1 November 1994

a. The charge in question is imposed on all
regulated eatities without discriminating against
Federal agencies; or

b. The charge Ffairly approximates the cost
to the State or local authority of making the
services available: or

¢. The charge does not generate revenues
over and above the cost of the relevant programs
it supports.

Negative answers to any of these inquiries suggest
that the charge is a tax rather than a fee or service
charge, thus obliging the U.S. to deterntine
whether to contest it. Any questions relative to
these charges should be referred to aciivity level
command counsel or REC counsel.

Installations and activities questioning a charge
shall make clear to the authority demanding
payment that delay for review is not a reflection
of Navy resistance to regulatory action, but is
necessary because of legal issues that must be
resolved hefore payment may be lawfully made.

If a regulatory agency refuses to issue an envi-
ronmental permit to an activity because the activi-
ty has not paid an assessment pending legal
review, the activity shall immediately notify CNO
(N45) via the chain of command, and their REC.

1-43.2 Citations and Fines. Any citation by a
regulatory agency for an alleged violation of any
substantive or administrative requirement or any
attempt 1o levy a fine against a Navy facility shall
be reported immediately and processed per the
procedures of Appendix B.

1-44  Economic Analysis. When practical and
appropriate, economic analyses shall be conducted
prior © making decisions among options for
complying with environmental reguirements. For
example, it may be more efficient to contract out
or teansfer operations rather than fund pollution
conirol projects. In other cases, it may be more
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economical to replace equipment as opposed to
cetro-fitting to meet requirements. Long term
pollution prevention options take precedence over
short term controls wherever practical.

1-4.5 EPA Compliance Requirements Cate-
gories. Office of Management and Budget (OMB)
and EPA require all Federal agencies to classify
shoreside compliance projects (other than environ-
mental restoration) into three categories:

a. Class I projects are those in which
facilities are currently out of compliance with
established regulatory deadfines.

b. Class TI projects are those in which
facilities will be out of compliance at a specific,
impending published deadline if action is not
taken. }f not accomplished by the deadline, pro-
jects become Class I.

¢. Class IT projects are those needed to
meet DoD, Assistant Secretary of the Navy (In-
staltations & Enviconment) (ASN({I&E)}, CNO
and/or claimant goals related to environmental
protection, pollution prevention, cost effective-
ness, environmental quality, or enhancement
initiatives. These requirements are not mandated
by law, but demonsirate Federal leadership and
goodwitl,

i-4,6 Budgeting for Environmental Com-
pliance, Shore activitiez and afloat commands
ghall report Annual Environmental budget require-
ments on Navy Comptroller (NAVCOMPT)
ENV32A/B/C/D/E per NAVCOMPT guidance.

1-4.6.1 Funding Base Operations. The cost of
environmental, natural resources and cultural
resources compliance shall be part of each act-
ivity’s operating budget. Compliance require-
ments shall be programmed, budgeted, and exe-

cuted in the same manner as other traditional base

support costs. Activities are encouraged to charge
those commands which use facility services for the

full cost of the service as it relates to assuring
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legally mandated environmental compliance for
day-to-day work,

1-4.7 Weapon Systems and Platforms,
Alterations to existing Navy ships, aircraft or
weapon systems and platforms performed to mest
environmentsl compliance requirements shall be
included in the Fleet Modernization Program
{FMP) or Engineering Change Proposal (ECP)
program, and funds programmed by the applicable
Office of the Chief of Navy Operations (OPNAV)
resource sponsors. Special studies, equipment,
and RDT&E for new environmental compliance
requirements shall be budgeted by the cognizant
hardware systems command as appropriate, and
reported through the A-106 process.

1-4.8  Limit on Use of Environmental Funds.
Funds allocated for environmental and natural
resources protection shall be used only for those
pucposes consistent with applicable NAVCOMPT
regulations.

1-5 Responsibilities

1-5.1 DCNO {Logistics) or designee shall:

a. Monitorproposed Federal environmental
legislation, Federal regulations and propased
rules, and coordinate Navy impact analyses, and
ensure articulation of Navy pogitions and concerns
in conjunction with the Navy Office of Legisiative
Affairs (OLA) and ASN (I&E).

b. Establish and regularly update policy,
direct, and monitor progress of the Navy environ-
mental and natural resources programs,

¢. Coordinate environmental policy and
program matters with ASN (I&E), the Deputy
Under Secretary of Defense (Environmental
Security) (DUSD (ES)), other services, the EPA,
and other Federal agencies.

1-10
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d. Coordinate review and issuance of
NEPA documents and documents prepared under
EO 12114.

e, Serveas the OPNAV assessment sponsor
for the environmental and natural resources
programs, and as the OPNAYV resonrce sponsor
for shore activity environmental and natural
resources protection requirements.

f. Coordinate with resource sponsors,
Deputy Chief of Naval Operations {NB), NAV-
COMPT, DoD, and OMB in the reconciliation of
environmental compliance requirements vs. bud-
geted resources,

1-5.2  The Director, Naval Nuclear Propul-
sion (NOON} shall fulfill all responsibilities pre~
scribed in EO 12344 and implemant Navy instruc-
tions for all matters pertaining to naval nuclear
propulsion, including all radiological aspects of
naval nuclear propulsion, oversight of radiological
environmental compliance and monitoring, and
involvement, where needed, in other environmen-
tal compliance and monitoring matters that affect
naval nuclear propulsion.

1-§.3 Resource sponsors shall;

4. Ensure environmental compliance by es-
tablishing requirements and providing resources,
consistent with their missions and functions as
assigned in reference (e).

b. Ensure sufficient resources are made
available to major claimants for environmental
compliance requirements at Navy activities.

¢. Ensure sufficient resources are made
available to major claimanis for RDT&E, procure-
ment of equipment, installation, and alterations of
weapons systems and platforms to ensure com-
pliance with environmental requirements.

Information Handling Services. DODSTD Issue 96-05.
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1-54  Chief of Information (CHINFQ) shall:
a. Provide guidelines for the release of

information involving environmental and natural
resources matters.

b. Provide guidance on the conduct of
public affairs matters and public hearings required
by envirormental laws or regulations.

¢. Establish and implenment a program to
gather and publicize Navy environmental program
accomplishments.

1-5.5
ghall:

Area Environmental Coordinators

a. Appoint a flag level Navy officer 10
serve as the Navy REC in each of the 10 EPA re-
gions. Should the AEC chose to appoint more
than one REC within an EPA region, the AEC
must designate one REC to serve as the Navy's
lead REC in the region.

b. Inregions where the Navy is designated
as the DoD EA for regional environmental coordi-
natiox, assign Navy EA responsibilities to the lead
REC.

¢. Provide a semi-annual report 1o CNO
(N45) regarding implementation of DoD policy in
regions for which the Navy has been designated
EA for Environmental Security.

d. Appoint NOSCs as required.

1-5.6  Regional Environmental Coordinators
shall:
a.  Coordinate public affairs and community

relations in the region with respect to environmen-
tal matters, and serve as the Navy point of contact
for public and media inquiries when appropriate
for matters of regional scope,
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b. Eusure consistent positions, agreements,
permit conditions, and responses to regulatory
agencies within the region, coordinating closely
with affected shore activities, major claimanis and
COMNAVFACENGCOM EFD/EFAs. Coordinate
with other military service RECS on issues that
affect regional DoD activities as a whole. Where
activities are taking inconsistent positions ot
similar environmental issues, the REC shall assist
in reconciling the positions and developing a sin-
gle Navy position within the region. If differ-
ences cannot be resoived among affected shore
activities, major claimants, or other military
service RECs, the REC shall elevate the issue to
CNO (N45) via the chain of command for resolu-
tion as discussed in paragraph 1-3.5.

¢. Serveas the primary Navy interface with
regional Federal and State regulatory agencies.
RECs may designate activities within their region
to serve gs the primary interface with individual
State and/or local regulatory agencies.

d. Coordinate exchange of environmental
information among Navy shore activities in the
region, including the distribution of State, local,
and regional laws, rules, and regulations. Hold
meetings and/or conferences, as necessary, for re-
gional commands on environmental compliance
issues.

e. Monitor environmental compliance at
activities within their region.

£, Develop regional plans of action for
specific environmental initigtives in coordination
with commanding officers of Navy shore activities
in the region and major claimants. Coordinate re-
gional teaining initiatives among Navy activities
and with other Federal, State, and local agencies
to promote efficient use of teaining resources.

g Ensure that the NOSC spill contingency
plans are reviewed, respomsibilities are clearly
outlined, and procedures are consistent with
policies of the REC in cases where the REC is not
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the NOSC for spill response. See Chapter 10 for
more detail on contingency planning.

h. Provide assistance to facilities in dealing
with regulatory agencies as requested.

i. Act as the lisison between visiting
foreign warships, environmental regulatory per-
sonnel, and port services on environmental re-
quirements during ship visits. See paragraph 19-
149.e.

j- Ensure that agreed upon Navy positions
and concerns are articulated to State lawmakers
and Federal, State, and local regulatory officials
within their region hy appropriate Navy officials.

k., Review and evaluate proposed State
environmental legistation and regulations for
potential impact on Navy operations, and keep ap-
propriate major claimants and shore activities in-
formed on the status of State legislative and regu-
latory proposals.

1. Not enter into any compliance commit-
ment or agreement for which it is not the permit
holder; nor shall the REC sign any memorandum
of understanding or similar document, if unresolv-
ed differences remain with any affected shore ac-
tivities or commands.

m. Ifdesignated by the cognizant AEC, exe-
cute Navy EA responsibilities foc DoD environ-
mental coordination. Coordinate all DoD regional
environmental isspes via the chain of command.

1-5.7 COMNAVFACENGCOM shall:

a. Manage the Navy A-106 report, issue
related operating instructions, and ensure accura-

cy.

b. Develop semiannual reports of updates
and new environmental program elements for the
semianmual A-106 repoct; provide the semiannual
A-106 report to CNO (N45).

1-12
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¢. Provide environmental program man-
agement information as requested by naval activi-
ties and commands.

d. Plan, program, budget and provide
overall coordination and managemens for Defense
Environmental Restoration Account (DERA) and
the NEPSS program,

e, Provide environmental engineering,
environmental compliance, and contracting assis-
tance to naval activities and commands upon re-
quest.

f. Maintain the Defense Environmental
Management Information Sysiem (DEMIS),
analyze data, and prepare required reports and
briefings as requested.

g. As requested by the RECs, prepare
analyses of relevant aperational, legal, and techni-
cal issues raised by proposed State environmental
legistation.

h. Designate, in each EFD and specialty
office, a single point of contact for major claim-
ants and RECs.

i,  Perform designated tzsks under the DON
Strategic Environmental Quality RDT&E pro-
gram.

1-5.8 Commander, Naval Sea Systems Com-
mand (COMNAVSEASYSCOM) shall:

a. Endorse annual actions and levels of
effort of the SESO and OESQO to ensure these
offices are focused on key Navy environmental
problems within their specialty area.

h. Manage the shipboard, ordnance and
munitions environmental protection RDT&E pro-
gram.

¢. Maintain OHS pollution response equip-
ment and expertise for Navy offshore and salvage
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related OHS spills or releases through the Su-
pervisor of Salvage (SUPSALV).

1-5.9  Commander, Naval Air Systems Com-
mand (COMNAVAIRSYSCOM) shall:

a. Endorse annual actions and levels of
effart of the AESO to ensnre this office is focused
on key Navy environmental problems within its
specialty area.

b. Manage the naval aviation advanced
development environmental protection RDT&E
program.

1-5.10 Commander, Naval Space and War-
fare Systems Command (COMNAYSPAWAR-
SYSCOM) shall endorse annual actions and levels
of effort of MESO to ensure this office is focused
on key Navy environmental problems within its
specialty area.

1-5.11 Chief, Burean of Medicine and Sur-
gery (CHBUMED) shall:

a. Determine, validate, and astablish heaith
related criteria and standards thal are not available
through Federal, State, or lecal laws or regula-
tions,

b. Provide assistance to activities, offices,
and commands concerning the health aspects of
pollution sources or pollution control equipment,
including development of medical monitoring
programs.

¢. Provide industrial hygiene and medical
expertise to activities during spill events and other
environmental emergencies via Navy hospitals and
clinics, Navy Environmental Preventive Medicine
Units, Navy Disease Vector Ecology Control
Centers, and the Navy Environmental Health
Center,

d. Coordinate with the Agency for Toxic
Substances and Disease Registty (ATSDR) for the

1-13
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timely completion of public health assessments for
National Priorities List (NPL) sites, toxicological
profites on any specific contaminants, health
education, health consultations, and other activities
provided in the DoD/ATSDR Annual Plan of
Work.

1-5.12  Chief of Naval Education and Training
(CNET) shall:

a. Ensure effective training programs on
environmental compliance and natural resources
management exist throughout the Navy.

b. Update as required, budget for and
implement the Navy Environmental and Natural
Resources Program Training Plan.

1-8,13 Commander, Naval Legal Service
Command shall:

a. In consultation with the General Coun-
sel, review recommended training and reference
resource standards for counsel providing legal
advice on environmental law issues.

b. Develop, budget for and conduct training
courses sufficient to meet recommenied training
levels for Navy military and civilian attorneys
providing legal advice on environmental law
issues.

1-5.14 JAG and GC attorneys shall provide
advice and counsel on:

a. Interpretation of environmental laws and
regulations and their effect on the operation of the
Navy.

b. Responses to NOVs or similar assertions
of non-compliance and to demands for payment of
Navy funds from any environmental agency.

¢. Provisions in contracts or agreements
with respect to environmental matters.

0lLD651b 822 M

TAG and GC sattorneys within the chain of
command are the primary legal resource. Counsel
assigned to RECs, Naval Legal Service Offices,
Public Works Centers and EFDs are available to
provide additional legal support upon request.
Counsel with environmental law expertise are also
on the staffs of the major claimants. Environ-
mental litigation support is provided by the litiga-
tion office of the General Counsel. Finally,
environmental legal advice is available from the
Office of the Assistant General Counsel (Installa-
tions and Environment) (CAGCI&E)).

1-5.15 Major claimanis shall:

2. Ensure that subordinate commands
adhere to the policies in this manual and comply
with applicable enviconmental requirements.

b. Plan, program, budget and allocate
sufficient resources to fund environmental com-
pliance requitements at their activities.

c. Issue guidance to activities regarding
planning, programming, and budgeting of euvi-
ronmental requirements and execution of environ-
mental programs and projects.

d. Ensure activities, including GOCOs,
submit all enviconmental compliance requirements
to major claimants as soon as such requirements
are foreseen.

¢. Provide necessary information for com-
pletion of the required OMB A-106 reports to
COMNAVFACENGCOM upon request.

f.  Support CNO (N4) as program assess-
ment sponsor by providing detziled information in
support of program baseline assessments as re-
quested.

g. Provide input on RDT&E requirements
via the DON Strategic Environmental Quality
RDT&E program, and direct the implementation

1-14
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of innovative solutions to environmemal compli-
ance, cost, and liability issues.

h. Review draft legislation and regulations
and provide CNO (N45) with timely comments
and assessments of the impact of draft legislation
or regulations on their activities,

1-5.16 Commanding officers (COs) of shore
activities shall:

a. Comply with applicable substantive and
procedural Federal, State, and local environmental
laws and regulations and continuously strive for
improvements in all areas of pollution prevention.

b. Coaoperate with Federal, State, and local
environmental regulatory officiuls.

¢. Comply with the policies in this manual,

d. Coordinateenvironmental and natural re-
sources matters (especially enforcement actions,
agreements and permit conditions) with RECs,
NAVFACENGCOM EFDs and EFAs, and major
claimants.

¢. Submit nominations for the Secretacy of
the Navy Environmental Quality and Natural
Resources Awards, zs appropriate,

f. TIntegrate environmental compliance
requirements into all levels of activity manage-
ment through the application of program manage-
ment procedures {including oversight, inspection,
and identification) and by requesting sufficient re-
sources t0 support environmental and natural
IESOUTCeS programs.

g. If a CO of a host activity, apply for all
Federal, Siate, and local permits, where appro-
priate, and coordinate permit conditions with all
affected tenant commands. Include responsibilities
for environmental and natural resources program,
permits, fees and fines in all host/tenant agree-
ments. In those States or regions where ¢nviron-
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mental regulatory agencies allow tenant cornmands
to submit and hold their own environmental
permits, COs of host commands may delegate
authority to sign and hold permits to COs of
tenant commands.

h. Along with COs and officers in charge
(OICs) of temant activilies, comply with the
policies of this manual and with written environ-
mental and natural resources requirements estab-
lished by the host commanding officer. Responsi-
bilities under Federal, State and local laws are
allocated by those laws and may not be affected
by intra-Navy agreements and command relation-
ships. Accordingly, COs and OICs of tenant
activities shall coordinate all contacts with regula-
tory officials through the host activity.

i Plan, program, budget, and allocate
funds for environmental protection costs.

1-5.17 Commander, Military Sealif¢ Com-
mand (MSC) shall:

a. Ensure that MSC-owned vessels and
MSC-chartered vessels, as public vessels shall
comply with the policies and procedures of this
manual.

b. Include applicable environmental re-
quirements of this manual in all charters, con-
tracts, and leases for vessels.

1-5.18 Commanding officers and masters of
naval vessels shall:

a.  Adhere to the policies of this manual,
including Chapters 3 and 19 on pollution pre-
vention and afloat environmental compliance.

b. Comply with written environmental
directives of host shore facilities and cooperate
with host's designated environmental management
staff to ensure compliance with applicable Federal,
State, and local requirements.
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¢. Ensure that shipboacd environmental
protection systems are properly maintained and
aperated to conform with applicable Federal,
State, and local regulations.

d. Ensure that ship’s personnel whose
actions could adversely affect the environment are
properly trained, attend appropriate schools, and
are fully aware of appropriate documentation.

e. Report to the chain of command any
conditions or systems/equipment malfunctions or
personnel errors that could result or have resulted
in unlawful emissions or discharge.

f Carry out the detailed responsibilities
listed in paragraph 19-14.11 of this manual.

1-16
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CHAPTER 2

PROCEDURES FOR IMPLEMENTING THE NATIONAL
ENVIRONMENTAL POLICY ACT (NEPA)

2-1 Scope

The National Environmental Policy Act (NEPA)
is a basic national charter for protection of the
environment. Tt establishes policy, sets gaals, and
provides a2 means for carrying out environmental
policy. This chapter contains policy and guidance
to ensure that Navy actions with the potential to
have significant environmental impacts are accom-
plisked per the letter and spirit of NEPA. The
requirements of this chapter apply to any action
affecting the environment inside the U.S., its
territories and possessions. Executive Order (EO)
12898 of February 11, 1994, deals with Federal
actions 10 address environmental justice in minori-
ty populations and low-income populations.
Proponents of proposed actions having the poten-
tial for significant effects on the environment
ouiside the geographical borders of the U.S. and
its territovies and possessions must also tzke
environmental considerations into account per EQ
12114 of January 4, 1979, and reference (f).,
Procedures to be followed when & proposed Navy
action affects the environment outside the jurisdic-
tion of the U.S. are presented in Appendix E.
2-1.1  References. Relevant references are:

a. 32 CFR 775, DON Procedurss for
Implementing the National Environmental Policy
Act:

b. 40 CFR 6, EPA Regulations on Imple-
mentation of National Environmental Policy Act
Procedures;

¢. 40CFR 1500-1508, Council on Environ-
mental Quality Regulations on Implementing Na-
tionat Environmental Policy Act Procedures;
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d. DoDINST 5000.2 of 23 February 1991,
Defense Acquisition Maragement Policies and
Procedures; (NOTAL)

e. DoD Directive 6050.1 of 30 July 1979,
Environmental Effects in the United Siates of
DoD Actions; (NOTAL)

f. DoD Directive 6030.7 of 31 March
1973, Environmental Effects Abroad of Major
Department of Defense Actions; (NOTAL)

8. SECNAVINST 5000.2A, Imiplementation
of Defense Acquisition Management Policies,
Procedures, Documentation and Reports (NO-
TAL).

2-2 Legislation

2-2.1  NEPA mandates that Federal agencies
"tilize a systematic, interdisciplinary approach
that will insure the integrated use of the natural
and social sciences and the environmental design
arts in plarming and in decision making, which
may have an impact on man’s environment.*
NEPA impacts on a wide variety of existing
environmental legislation, including the: Clean Air
Act (CAA), Clean Water Act (CWA), Coastal
Zone Management Act {(CZMA), National Histor-
ic Preservation Act (NHPA), Marine Protection,
Research and Sanctuaries Act (MPRSA), Pollution
Prevention Act (PPA), and the Endangered Spe-
cies Act (ESA). Please refer to Appendix A for
further discussion on specific laws.

NEPA further requires a detailed statement on the
environmental impact of major Federal actions
that significantly affect the environment be includ-
ed in every recommendation or report on propos-
als for legislation. Two basic tenets of NEPA and
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the Council on Environmental Quality (CEQ)
regulations are that:

a. Procedures must be in place to ensure
that environmental infosmation is available to
decision makers and citizens before decisions are
made and major Federal actions are taken; and

b. The NEPA process should identify and
assess reasonable alternatives 1o proposed actions
to avoid or minimize adverse environmental
effects.

2.2.2 NEPA created the CEQ, which has
provided regulations to implement the procedural
provisions of NEPA.

2-2.2.1 CEQ regulations apply a three-ticred ap-
proach to ensure that pertinent environmental
information for major Federal actions is available
to decision makers and the public:

a. Categorical exclusions
b. Environmental assessments (EAs)
¢. Environmental impact statements (EISs).

Compliance criteria for each level will he dis-
cussed in detajl in subsequent parts of this chap-
ter.

2-2.3 EO 12898 mandates that each Federal
agency shall make achieving environmental justice
part of its mission by identifying and addressing,
as appropriate, disproportionately high and ad-
verse human health or environmental effects of its
programs, policies, and activities on minority and
. low-income papulations.

2-3 Terms and Definitions

2-3.1  Action Proponent. Major claimant,
subordinate command, or designated program
manager, responsible for proposing and executing
an action.
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232  Categorical Exclusion. A category of
actions that do not have, under normal ¢ircum-
stances, individually or cumulatively, a significant
effect on the human environment or that have
been previously found to have no such effect as a
tesult of procedures adopted by the Navy for
implementing the CEQ regulations and for which,
therefore, neither an EA nor an EIS is required.

2-3.3 CNO Environmenjal Review Panel. A
selected group of technical experts convened by
Shore Activity Division, Assistant for Planning
and Real Estate (N44E) to review submitted
EAs/EISs amd recommend subsequent disposi-
tion/processing. Review panel composition will
be on a subject-by-subject basis with specific
subject-matter experts being named to the panel as
appropriate and only for the length of time neces-
sary 10 resolve the current issue.

2-3.4  Cooperating Agency. Any Federal
agency other than a lead agency, which has juris-
diction by law or special expertise with respect to
any environmental impact, involved in a proposal
{or a reasonable alternative) for legistation or
other major Federal aclion significantly affecting
the quality of the human environment. A State or
tocal agency of similar gualifications or, when the
effecls are on a reservation, an Indian tribe, may
by agresment with the lead agency become a
cooperating agency.

2-3.5  DraftEnvironmental Impact Statement
(DEIS). Statements prepared for actions that may
have & significant impact on the quality of the
human environment or that are potentially con-
troversial in environmental effects. DEISs are
filed with the Enviconmental Protection Agency
(EPA) and distributed to cognizant Federal, State,
local, and private agencies, organizations, and
individuals for review and comment before prepa-
ration of a final EIS.

2-3.6 Eavironmental Assessment (EA). A
concise public document that:
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a. Briefly provides sufficient evidence and
analysis for determining whether to prepare an
EIS or a Finding Of No Significant Impact (FON-
Sn).

b. Aids the Navy’s compliance with NEPA
when ne EJS is necessary.

¢. Facilitates preparation of an EIS when
one is necessary.

2-3.7  FinalEnvironmental Impact Statement
(FEIS). A completed statement that incorporates
all pertinent comments and information made as a
result of review of the DEIS. The FEIS is filed
with EPA and distributed to recipients of the
DEIS.

2-3.8 Finding of No Significant Impact
(FONSI). A document, in which the Navy briefly
presenis the reasons why an action not otherwise
categorically excluded will not have a significant
effect on the buman environment, and for which
ar EIS will not therefore be prepared. The
FONSI shall include the EA or its summary and
shall note any other environmental documents
related to it. If the EA is included, the finding
need not repeat any of the discussion but may
incorporate it by reference. A FONSI may be one
result of review of an EA.

2-39  Human Environment. The natural and
physical environment and the relationship of
people with that environment.

2-3.10 Impacts. Impacts, as wsed in this
chapter, are synonymous with effects, and include
direct, indirect, and cumulative impacts. Direct
impacts are caused by an action and occur at the
same time and place as the action. Indirect
impacts are also caused by an action; although
occurring later in time or farther removed in
distance from the action, they are still reasonably
foreseeable. Indirect impacts include:

a. Growth inducing effects.
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b. Effects related to induced changes in the
pattern of land use, population density, or growth
rate.

¢. Related effects on the human environ-
ment.

Cumulative impacts result fram the incremental
impact of an action when added to other past,
present, and reasonably foreseeable future actions
regardless of what agency (Federal or non-Feder-
al) or person undertakes such actions. Cumulative
impacts can result from individually minor but
collectively significant actions taking place over a
period of time.

2-3.11 Lead Agency. The agency or agencies
preparing or having taken primary responsibility
for preparing an EIS.

2-3.12 Legislative Environmental Impact
Statement (LEIS). A LEIS is a detailed state-
ment required by law to be included in a recom-
mendation ar report on a legislative proposal to
Congress. A LEIS shall be considered part of the
formal transmittal of a legislative proposal; how-
ever, it may he transmitted up to 30 days later in
order to allow time for completion of an accurate
statement that can serve as the basis for public and
congressional debate. A LEIS is not prepared for
the annual request to Congress for military con-
struction (MILCON) authorization or other fund-
ing appropriations. The subject of the funding
authorization is reviewed for appropriate NEPA
compliance.

2-3.13 Major Federal Actien, Any proposed
Navy action that has the potential for physical
impact on the human environment. Actions
include, but are not limited to;

a. New activities, including projects entire-
ly or partly funded, assisted, conducted, regulat-
ed, or approved by the Navy,
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b. Substantive changes in continuing ac-
tions, such as substantial changes in operational
tempo, areas of use, or in methodology/equip-
ment.

c. Approval of specific projects, such as
construction or management activities located in 2
defined geographic area, e.g., MILCON projects,
public/private venture projects, unspecified minor
construction projects, natural resources manage-
ment projects, special projects, land acquisition,
and locally fended projects.

d. Adoptipn of programs, such as a group
of concerted actions to implement a specific policy
or plan,

2-3.14 Mitigation. Actions, which reduce the
severity or intensity of impacts of other actions, to
include:

a. Avoiding the impact altogether by not
taking a certsin action or parts of an action or by
moving the project location.

b. Minimizing impacts by limiting the
degree or magnitude of the action and its imple-
mentation, for example by adjusting site layout.

¢. Rectifying the impact by repairing,
rehabilitating, or restoring the affected environ-
ment.,

d. Reducing or eliminating the impact over
time by monitoring, maintaining, and/or replacing
equipment or structures so that future environmen-
1al degcadation due to equipment or structural
failure does not oceur during the life of the action.

e. Compensating for the impact by replac-
ing or providing substitute resources or environ-
ments,

Action proponents are encouraged to consider
avoidance as the preferred mitigation measure.

Information Handling Services. DODSTD Issue 96-05.

2-4

2-3.15 Record of Decision (ROD). A concise
summary for publication in the Federal Register of
the decision made by the Navy from among the
alternatives presented in a FEIS. The document,
prepared by the Deputy Chief of Naval Operations
(DCNQ) {Logistics) and approved by the Secre-
tary of the Navy (SECNAV) will state the deci-
sion, identify alternatives considered (including
that whick was environmentally preferable), and
discuss other considerations (non-environmental)
that influenced the decision identified. State
whether all practicable means to avoid or mini-
mize impacts from the alternative chosen will be
implemented and if mot, why they were not.
Additionally, any monitoring associated with
mitigation shall be addressed.

2-3.16 Scoping. There shall be an early and
open process for determining the scope of issues
to be addressed and for identifying the significant
issues related to a proposed action. This process
shall be termed scoping.

2-3,17 Significance. Significance of an impact
is determined by context and intensity. Contextis
identified by the area or processes affected.
Intensity refers to the severity of impact as de-
rived from evaluating magnitude of effects on
public health or safety, unique characteristics of
the geographic area, controversy of environmental
effects, risk analysis, precedents, relationship to
other actions, cuniulative impacts, and the poten-
tial for violating laws imposed to protect the
environment.

2-3.18 Supplemenial Environmenial Impact
Statement. A document describing environmental
impacts of a project or proposal, which is pre-
pared when substantial changes are made in the
proposed action that are relevant to environmental
concerns, or when significant rew circumstances
or information relevant fo environmental concerns
and bearing on the proposed action or its impacts
becomes available. A supplemental EIS may be
prepared at any time after preparation and filing
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of a DEIS or FEIS, and is filed with the EPA and
distributed 10 recipients of the DEIS and FEIS.

2-4 Reguirements

2-4.1  Categorical Exclusions, CEQ regula-
tions provide for establishment of categorical
exclusions for those actions which, after con-
sideration by the Departments (Navy), have heen
found to not have a significant effect on the
human environment individually or cumulatively,
under normal circumstances, and therefore neither
an EA nor an EIS is required, Categorical exclu-
sions are applicable fo those kinds of military
actions that do not significantly affect the quality
of the human environment, do not result in any
significant change from existing conditions at the
site of the proposed action, and whose effect is
primarily economic or social. Even though a pro-
posal generally fits the definition of 2 categorical
exclusion, a categorical exclusion will not be used
if the praposed action:

a.  Would affect public health or safety

b. Involves an action that is determined, in
coordination with the appropriate cesource agency,
10 have the potential for significant environmental
effects on wetlands, endangered or threalened spe-
cies, historical or archeological resources, or
hazardous waste sites; examples include situations
where:

(1) the action would not qualify under
an Army Corps of Engineers (COE) nationwide/
regional permit, or if it does meet COE requive-
menis, cannot meet Navy's “no net loss™ wetland
palicy,

(2) a "no adverse effect” opinion would
not be issued by National Marine Fisheries Ser-
vice (NMFS) or United States Fish and Wildlife
Service (USFWS).

Information Handling Services. DODSID Issue 96-05.

OPNAVINST 5090.1B
1 November 1994

(3) the State Historic Preservation
Office (SHPO) would not concur with a "no
effect” determination.

(4) The Defense Environmental Resto-
ration Program Technical Review Committee
(DERP TRC) would non-concur with the project.

¢. Involves effects on the human environ-
ment that are highly uncertain, involve unique or
unknown risks, or that are scientifically contro-
versial.

d. Establishes precedents or makes deci-
sions in principle for future actions with signifi-
cant effects; and/or

e. Threatens a violation of Federal, State,
or local law or requirements imposed for protec-
tion of the environment.

The decision to declare a proposed action to
be categorically excluded is the responsibility of
the action proponent (often a1 the activity level).
The decision not to prepare an EA or EIS on the
basis of one or more categorical exclusions must
be documented to describe the exclusions found
applicable, the facts supporting their use, and
specific considerations of whether the exceptions
to the use of categorical exclusion, set out gbove,
were applicable. This Record of Categorical
Exclusion need not be more than a page or two,
but it should be signed by the commanding officer
or histher designee or, in the case of weapons
acquisition programs, the program manager. If,
during action coordination with the appropriate
regulatory/resource agencies, it is determined that
the action will have no adverse effect on resources
listed in parageaph 2-4.1b and no other impacts
are anticipated, a categorical exclusion may be
used and a Record of Categorical Exclusion will
include copies of the agency correspondence. The
signed Record of Categorical Exclusion must be
retained within the project files and be available
for review during environmental compliance
evaluations (ECEs).
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2-4.2  List of Categorical Exclusions. The
following are actions {listed in the same order and
manner as teference {a)) which, under normal
conditions, are categorically excluded from further
documentation requirements under NEPA:

(1) Routine personnel, fiscal, and adminis-
trative activities involving military and civilian
personnel, e.g., cecruiting, processing, paying,
and records keeping.

(2) Reductions in force wherein impacts are
limited to sacioeconomic factors.

(3) Routine movement of mobile assets, such
as ships and aircraft, in home port reassignments
(when no new support facilities are required) to
perform as operational groups, and/or for repair
and overhaul.

(&) Relocation of personnel into existing
federally-owned or commercially-leased space that
does not involve a substantial change in the
supporting infrastructure (e.g., am increase in
vehicnlar traffic beyond the capacity of the sup-
porting road network W accommodate such an
increase is an example of substantial change).

(5} Studies, data, and information-gathering
that involve no physical change to the environ-
ment, e.g., topographic surveys, bird counts,
wetland mapping, forest inventories, and timber
cruising.

(6) Routine repair and maintenance of facili-
ties and eguipment to maintain existing operations
and activities, including maintenance of improved
and semi-improved grounds such as landscaping,
{awn care, and minor erosion control measures.

{7) Alteration and additions of existing struc-
tures to conform or provide conforming use
specifically required by new or existing applicable
legislation or regulations, e.g., hush houses for
aircraft engines and scrubbers for air emissions.

Information Handling Services. DODSID Issue 96-05.
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(8) Routine actions normally conducted to
operate, protect, and maintain military-owned
and/or controlled properties, .g., maintaining law
and order, physical plant protection by military
police and security personnel; and localized pest
management activities on improved and semi-
improved lands conducted under applicable Feder-
al and State dicectives.

(9) New construction that is consistent with
existing land use and, when completed, the use or
aperation of which complies with existing regula-
tory requirements; e.g., a building on a parking
Jot with associated discharges/mnoff within exist-
ing handling capacities, a bus stop along a road-
way, and a foundation pad for portsble buildings
within a building complex.

(10) Procurement activities that provide
goods and support for routine operations.

(11) Day-to-daymanpowes resource manage-
ment and research activities that are under ap-
proved plans and inter-agency agrezments and that
are designed to improve and/or upgrade military
ability 1o manage those resources.

(12) Decisions to close facilities, decommis-
sion equipment, and/or temporarily discontinue
use of facilities or equipment (where such equip-
ment is not uged 1o prevent/control environmental
jmpacts). (Note: Does pot apply to permanent
closure of public roads nor to base closures).

(13) Contracts for activities conducted at
established laboratories and plants, to include
contractor-operated laboratories and plants, within
facilities where all airborne emissions, waterborne
effluent, external radiation levels, outdoor noise,
and solid and bulk waste disposal practices comply
with existing applicable Federal, State, and local
laws and regulations.

(14) Routine movement, handling and distri-
bution of materials, including hazardous materials/
wastes that when moved, handled, or distributed
are under applicable regulations.
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{15} Demolition, disposal, or improvemenis
involving buildings or structuces neither on nor
eligible for listing on the National Register of
Historic Places and when under applicable regula-
tions (e.g. removal of ashestos, polychlorinated
biphenyls (PCBs), and other hazardous materials).

{16) Acquisition, installation, and operation
of utility and commuaication systems, data pro-
cessing cable; and similar electronic equipment,
which use existing rights of way, easements,
distribution systems, and/or facilities.

(17) Renewals and/or initial real estate
ingrants and ontgrants involving existing facilities
and land wherein use does not change significant-
ly. That includes, but is not limited to, existing
or Federally-owned or privately-owned housing,
office, storage, warehouse, laboratory, and other
special purpose space.

(18) Grants of license, easement, or similar
arrangements for the use of existing rights-of-way
or incidental easements complementing the use of
existing rights-of-way for use by vehicles (not to
include significant increase in wvehicle loading);
electrical, telephone, and other transmission and
communication lines; water, wastewater, stormwa-
ter, and irrigation pipelines, pumping stations, and
facilities; and for similar utility and transportation
uses.

(19) Transfer of real property from the
military 10 another military department or to
another Federal agency, and the granting of leases
(including leases granted under the agricultural
outleasing program where soil conservation plans
are incorporated), permits and easements where
there i3 no substantial change in land use or where
subsequent land nse would otherwise be categori-
cally excluded.

(20) Disposal of excess easement interests to
the underlying fee owner.

(21} Renewals and minor amendments of
existing real estate grants for use of povernment-

Information Handling Services. DODSID Issue 96-05.

2-7

OPNAVINST 5090.1B
1 November 1994

owned real property where no significant change
in land use is anticipated.

(22) Pre-lease exploration activities for oil,
gas or geothermal reserves, e.g., geophysical
surveys.

(23) Return of public domain lands to the
Department of the Interior.

{24) Land withdrawal continuances or exten-
sions, which merely establish time periods, and
where there is no significant change in land use.

(25) Temporary closure of public access to
military property to protect human or animal life.

(26) Engineering effort undertaken to define
the elements of a proposal or alternatives suffi-
ciently so that the environmental effects may be
assessed.

(27) Actions, which require the concurrence
or approval of another Federal agency, where the
action is a categorical exclusion of the other
Federal agency.

{28) Maintenance dredging and debris dis-
posal where no new depths are required, applica-
ble permits are secured, and disposal will be at an
approved disposal site.

(29) Installation of devices to protect human
or animal life, e.g., raptor electrocution preven-
tion devices, fencing to restrict wildlife movement
onto airficlds, and fencing and grating to prevent
accidental entry to hazardous areas,

(30} Natural resources management actions
undertaken or permitted under agreement with or
subject to regulation by Federal, State, or local
organizations having management responsibilicy
and authority over the natural resources in ques-
tion, including hunting or fishing during hunting
or fishing seasons established by State authorities
under their State fish and game management laws.
With regard to natural resources regulated by
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another Federal agency, the responsible command
may cooperate in any environmental analysis that
may be requiced by the other agencies’ regula-
tions.

(31) Approval of recreational activities that
do not involve significant physical alteration of the
enviromment or increase human disturbance in
sensitive natural habitats and that do not oecur in
or adjacent to areas inhabited by endangered or
threatened species.

(32) Routine maintenance of timber stands,
including issuance of down-wood firewood per-
mits, hazardous tree removal, and sanitation
salvage.

(33) Reintroduction of endemic or native
species {other than endangered or threatened spe-
cies) into their historic habitat when no substantial
site preparation is involved.

243 EAs

2-4,3,1 General, An EA is an analysis of the
potential environmenial impact of a proposed
action. When the military does not know before-
hand whether or not the proposed action will
significantly affect the human environment or be
controversial with respect to environmental ef-
fects, an EA is prepared. [If on the basis of the
EA, it is determined that the proposed action will
not significanily impact the environment, a FONSI
will be prepared. Otherwise an EIS will be
prepared.

2-4.3.2 Action Normally Requiring EAs. EAs
are prepared for those actions that do not fall
uader one or more of the listed categorical exclu-
sions and that have the potential for significant
environmental impacts. The following are exam-
ples of actions which, under normal conditions,
would require preparation of an EA:

a. Training exercises on or gver (airspace)
non-military property.

Information Handling Services, DODSTD Issue 96-05.
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b. Major training exercises on military
property that are not categorically excluded, for
which the impacts are unknown, or the impacts
are not already known to be significant.

¢. Dredging projects that increase water
depth over previously dredged or natural depths.

d. Proposed utilization of tidel and noa-
tidal wetlands that would require a special permit,

e. Real esiate acguisitions or outleases of
land involving one of the following:

(1) New ingrants/outgrants only, i.e.,
not renewals ror continuances wherein land usage
remains the same,

(2) Fifty acres or more where existing
land use will change and will not be categorically
exchided, or

(3) Renewals of agricultural/grazing
leases when changes in animal stocking rates,
season of use, or conversions to or from cropland
are involved.

f.  Real estate acquisition of any size or
ingrants/ ouwtgrants, which may be considered
environmentally controversial, regardless of the
appropeiation or intended use.

g. Family housing projects when resident
population changes substantially.

h. New target ramges or range mission
changes that would increase environmental impact,

i, Exercises conducted at the request of
State (e.g. ship sinking for artificial reefs) or
territorial governments wherein environmental
impact might be expected.

j.  New low altitude aircraft training routes
and/or special use airspace amd warning areas
wherein gverflights impact persons or wildlife
(particularly endangered species).
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k. Mission changes, base closures/
relocations/consolidations and deployments that
would cause major long term population increases
or decreases in affected areas. EAs are not
required where impacts are purely socioeconomic
and involve no potential for significant envicon-
mental impacts.

1. Ay activity proposed that may adverse-
ly affect threatened or endangered species, or
designated or proposed critical habitat of an
endangered species. Associated but separate need
for a biological assessment and consultation under
the Endangered Species Act is discussed in Chap-
ter 22,

m. Any activity proposed that would affect
historical or cultural sites either now listed on the
National Register of Historical Places or deemed
eligible for inclusion on the National Register (see
Chapter 23).

n.  Permanent closure or limitation of access
to any areas that were ppen previously 10 public
use, such as roads or recreational areas.

o. Construction or any other action result-
ing in discharges to or potential contamtination of
an aquifer, watershed, or recharge zone regulated
by Safe Drinking Water Act (SDWA).

p. Irreversible conversion of “"prime or
unique farmland™ to other uses.

q. Transportation of hazardous substances,
conventional munitions, or other wastes for inten-
tional disposal into the oceans by any naval unit.

r. Award or termination of contracts in-
volving substantial quaniities of natural resources,
wherein Navy is the contracting agency.

8. Any action for which the environmental
effect is scientifically controversial.

Information Handling Services. DOBSTD Issue 96-05.
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2-4.3.3 Content of EAs. EA preparation should
follow the same evaluation thought pracess as for
EISs, i.e., the EA should be focused on the issues
of concern and be of a length sufficient to address
those issues. The EA will briefly discuss the need
for the action; discuss alternatives comsidered;
describe the environmental impacts of the propesal
and any environmental monitoring requirements;
and provide a listing of the agencies and persons
consnlted. See Chapter 23 for additional informa-
tion regarding cultural resources.

a. The potential impact on endangered
animal or plant species must be addressed, partic-
ularly if a "critical habitat” has been designated
for such species by the U.S. Fish and Wildlife
Service, or the National Marine Fisheries Service.
See Chapter 22 for additional responsibilities in
regard to protection of endangered species.

b. To satisfy the General Conformity Rule
under Section 176(c) of the Clean Air Act, the
results of the Conformity Review will be included
as an appendix to an EA that proposes an action
in a nonattainment or maintenance area. The
Conformity Review will consist of one or a
combination of the following: (1) a determination
that the action is not subject to the rule; (2) a
Record of Non-Applicability, or; (3) a Conformity
Determination.

2-43.4 Public Parlicipation. The importance
of public participation in preparing EAs is clearly
recognized in CEQ regulations, and commands
proposing an action are to develop a plan to
ensure appropriate communication with affacted
and interested parties. In determining the extent
to which public participation is practicable, the
following are among the factors to be weighed:

a. The magoitude of the environmental
considerations associated with the proposed action.

b. The extent of anticipaled public interest.
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c. Any relevant questions of national
security and classificatios.
244 EISs
2.4.4.1 General, Aa EIS provides full and
unbiased discussion of significant environmental
impacts and informs decision makers and the
public of the reasonable alternatives that would

avoid or minimize adverse impac or enhance the
quality of the hutnan environmenl,

7-4.4.2 Guidelines and Standards. Several
guidelines that may be used to judge the signifi-
cance of the effect of an action on the environ-
ment include:

a. The geographical extent of the action is
often important. For example: construction, land
use modification, etc., to support a limited ma-
neuver or training exercise by an individual
command may not normally have a significant
effect upan the environment, However, training
exercises on a broad geographic scale involving
diverse natwral areas would be more likely to have
a significant effect on environmental quality. -

b. The long-term impact of the action
should be considered. An objective overview
should be maintained toward the magnitude of
environmental effects of both the immediately
contemplated action and future actions, for which
the proposed action may serve as a precedent, and
which may result in 2 cumulatively significant
impact.

¢. The risk potential must be evaluated.
For example, even though the environmental
impact of an efficiently run fuel depot may not be
significant, the effects of an oil spill on the local
fishing industry, or the surrounding beaches in the
case of a tourist-oriented economy, may well
render construction of such a depot very signifi-
cant,

d. The sites having existing or possible
historic, architectural, or archeological interest
must be reviewed. See Chapter 23 for additional
information regarding cultural resonrces.

¢. The potential impact on endangered
animal or plant species must be addressed, partic-
ularly if a "critical habitat" has been designated to
such species by the US. Fish and Wildlife Service
or the National Marine Fisheries Service. See
Chapter 22 for additional responsibitities in regard
to protection of endangered species.

2-4.4.3 Actions for Which EISs Must Be Pre-
pared. The following are exanmtples of actions
that may have a significant impact on the quality
of the human environmeni or are potentially
controversial in environmental effects, and there-
fore require preparation of an EILS:

a. Large dredging projects or dredging
projects where dredged material disposal may
result in significant impacts.

b. Proposed major construction and filling
in tidelands/wetlands.

¢. Establishment of major newinstallations.

d. Major land acquisitions that will result in
changed use of the property.

e. New sanitary landfills.

f. Disposal of biological or chemical muni-
tions and pesticides or herbicides other than in the
manner in which they are authorized for use or
disposal.

When an action is among those listed above,
closely analogous to the same, or when an EA
concludes impacis to be significan or environmen-
tally controversial, the action proponent will
prepare an EIS using procedures outlined in this
instruction.

2-10
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2-4.4.4 EIS Preparation. Ta achieve the goal
of NEPA to pcepare a concise and useful state-
ment, action proponents ire to prepare EISs in the
following manner;

a. EISs will be analytic rather than encyclo-
pedic.

b. Impacts will be discussed in proportion
to their significance. There will only be a brief
discussion of other than significant issues. As in
a FONSI, there should only be enongh discussion
to show why more study is not warranted,

c. EISs will be kept concise and no longer
than absnlutely necessary to comply with NEPA,
these regulations, and those issued by the CEQ.
Length should vary first with potential environ-
mental issues and ther with project size.

d. EISs will describe the criteria for select-
ing alternatives.

e. The range of alternatives discussed in
ElSs, including the No Action alternative, will
encompass those ta be considered by the ultimate
decision maker, or as directed by the lead agency,
if the DoD is a cooperating agency.

f. Before making a final decision, cogni-
zant commands will not make irreversible commit-
ments of resources that change the physical envi-
ronment,

g. EISs will serve as 2 means of assessing
the environmental impacts of proposed actions,
including disproportionately high adverse human
health or environmental effects on minority and
low-income populations.

b. To satisfy the General Conformity Rule
under Section 176(c) of the Clean Air Act, the
results of the Conformity Review will be included
as an appendix to Draft EISs proposing an action
in a nonattainment or maintenance area. CNO
Interim Gui on Compliance Wi e Clean
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Air Act General Conformity Rule describes the

requirements and procedures for preparing a
Conformity Review.

2-4.4.5 Document Length. The text of the EIS
will be normally less than 150 pages. For propos-
als of unusual scope or complexity EISs should
normally be less than 300 pages. Every effort
should be taken to restrict the document to only
pertinent facts and exclude material not directly
applicable to the expected impact. The statement
must contain sufficient information and baseline
dat2 to support the conclusions reached. Data
may be appended to the statement as appendices.

2-4.4.6 Cantractor Involverent in EIS Prepa-
ration. EISs, like EAs, are frequently prepared
by contractors. In order to obtain unbissed
analyses, contractors must be selected in 2 manner
avoiding amy conflict of interest. Therefore,
contractors will execute disclosure statements
specifying they have no financial or other interest
in the outcome of the project. The contractor's
efforts should he closely monitored throughout the
contract to ensure an adequate assessmieni/state-
ment and also to avoid extensive, time consuming,
costly revisions. Further, project praponents must
be continuously involved.

2-44.7 Cooperation with State and Local
Agencies. To eliminate duplication with State and
local procedures, commands will cooperate with
State and local agencies to the fullest extent of the
law practicable to reduce duplication between
NEPA, State and local requirements, Such coop-
eration could include:

a. Joint planning processes.

b. Joint environmental research and studies
including assessments of the presence or special
needs of minority and low-income groups, includ-
ing foreign language interpretation and collection
and analysis of demographic characteristics.
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¢. Joint public hearings (except where
otherwise provided by statute).

d. Joint EAs.
e. Joint EISs.
2-4.4.8 Scoping. The scoping process will:

2. Invitethe participation of affected Feder-
al, State, and local agencies, any Indian tribe,
minority and low-income populations, and other
interested persons.

b. Determine the scope and the significant
issues to be analyzed in depth in the EIS.

¢. Identify and eliminate from detailed
study the issues, which are mot significant or
which have been covered by prior environmental
review, narrowing the discussion of these issues in
the statement to a brief presentation of why they
will not have a significant effect or the human
environment or providing a reference to their
coverage elsewhere.

d. Allocate assignments for preparation of
the EIS among the lead and cooperating agencies,
with the lead agency retaining responsibility for
the statement,

e. Indicate any public EAs and other EISs,
which are being or will be prepared, that are
related to but ace not part of the scope of the
impact statement under consideration.

f. Indicate the relationship between the
timing of the preparation of EISs and the agency’s
tentative planning and decision making schedule.

The functions identified to be perfarmed in the
preceding paragraphs may be carried out in the
context of a public, informal meeting at which
written responses or oral presentation resuiting
from the public notices may be received. Such
meetings may be held whenever practicable, but

they are not mandatory. There is no authority for
the payment of expenses incurred by any private
person(s) in the preparation and presentation of
information at these meetings. In the event a
meeting is not held, the issues are to be addressed
by the cognizant command based upon responses
to notices processed and documented.

In addition to publication in the Federal Register,
the action proponent will mail the Notice of Intent
(NOI) and announcement of scoping meeting
directly to concerned agencies, as soon as practi-
cable after the cognizant command has determined
that an EIS is required and proper chain of com-
mand has been notified, N44E will publish a NOI
in the Federal Register. The NOI will briefly
describe the proposed action and the scoping
pracess to be undertaken. If a public scoping
meeting is to be held, a public notice of such
meeting will be published in the Federal Register
as part of the NOIL, or as soon as practical. Butin
no case will a notice be published later than 15
days prior to the day of the public meeting. In
addition to publication in the Federal Register, the
NOI and announcement of scoping meeting may
be mailed directly to concerned agencies, organi-
zations and individuals and may be published in
local newspapers. Per EO 12898, whenever
practicable and appropriate, the NOI and
announcement of the scoping meeting will be
transiated for non-English speaking populations.

2-4.5  Significant Issues and Other Faclors

2-4.5.1 Classified Actions. Some aspects of 2
proposed action may involve information that
cannot be released ta the public because its release
is prohibited because it is classified or otherwise
precluded by law. This does not relieve the action
proponent from complying with the requirements
of this instruction. EISs, both draft and final, as
well as EAs are to be prepared, safeguarded, and
disseminated per the requirements applicable to
classified or sensitive unclassified information,
‘When feasible, the documents are to be organized
in such a manner that classified or sengitive

2-12
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unclassified portions are included as appendices so
that the unclassified portions can be made avail-
able to the public. Review of classified or sensi-
tive unclassified NEPA documentation witl be
coordinaled with the EPA to fulfill requirements
of Section 309 of the Clean Air Act (CAA).

In rare circumstances where even public notice of
the desired action would disclose classified infor-
mation, there is no “proposal” under NEPA and
neither an EA nor EIS is required. Plany for
actions that would disclose the presence of nuclear
weapons, for example, do not constitute "propos-
als" under NEPA. Such instances must be re-
viewed and approved by CNO (N4), who may
direct that environmental factors be considered
using other internal procedures that provide
decision-makers with information of a quality
equivalent to that produced under NEPA, except
for public review and comment, to evaluate the
potential environmental impacts of the action. For
such actions involving nuclear weapons, the
internal procedures will ensure that the following
elements are addressed:

a. A description of the worst case accident
considering the particular weapons involved.

b. The best estimate for accident probabili-
ties.

¢. Alternative site impact information.

d. Additional information or potential land
contamination and clean-up.

AnEA or EIS containing classified information or
other infarmation, for whick the public release is
prohibited by law, serves the same purpose of
ordinary EA or EIS even though all its contents
are not subject to pubic review and comment.
The entire package must accompany the proposal
through the decision making process. The content
of an EIS or EA containing portions that cannot
be released fo the public will therefore meet the
same overall content requirements that are appli-
cable to an EA or EIS that is fully published.

OPNAVINST 5090.18
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2-4.5.2 Ceontinuing Actions. CEQ regulations
define major Federal actions subject to evaluation
under NEPA to include, among other things,
*New and continuing activities." The term “new
activities” is intended to encompass future actions,
i.e., those that are not ongoing at the time of the
proposal. The term "continuing activities”, which
may necessitate the preparation of a NEPA docu-
ment, will be applied by the DON to include
aclivities that are presently being carried out in
fuifillment of a military mission and function,
including existing training functions, where:

a. The currently occurring environmental
effects which have not been previously evaluated
in a NEPA document and where there is a discov-
ery that substantial environmental degradation is
accurring, or is likely to occur, as a result of
angoing operations. Examples: a discovery that
significant beach erosion is occurring as a result
of contimiing amphibious exercises; new designa-
tion of wetland habitat or discovery of an endan-
gered species residing in the area of the activity.

b. ‘There is a discovery that the environ-
menlal effects of an ongoing activity are signifi-
cantly and qualitatively different or more severe
than predicted in a NEPA document prepared in
connection with the commencement of the activi-
ty.

A substantial change in a continuing activity,
which has the potential for significant environmen-
tal impacts, should be considered a proposal for a
new action and be documented accordingly.
Preparation of an appropriate NEPA document is
not a necessary prereqguisite, nor a substitute, for
compliance with other environmental laws.

2-4.5.3 Emergency Actions, Where emergency
circumstances outside the control of the Navy
make it necessary to take an action with signifi-
cant environmental impact without observing the
provisions of CEQ regulations, the Navy must
consult with the CEQ about alternative arrange-
ments. Requests for such consultation must be
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submitted 10 N44E as soon as the need is identi-
fied to allow consnltation with the Secretariat and
in appropriate cases, the CEQ. Alternative ar-
rangements will be limited to those aspects of a
proposal that must proceed on an emergency
basis. The remainder will be subject to normal
NEPA review. Ordinarily the failure to properly
plan does not establish an emergency.

2-4.6  Acquisition Programs. Reference (d)
part 6, as implemented by reference (g), sets forth
a process that requires the program manager (o
document at each phase of the acquisition program
the potential environmental effects of a planned
program. Compliance with NEPA or EO 12114
(Environmental Effects Abroad of Major Federal
Actions) is required when a proposcd action
within an zcquisition program will impose a
physical effect on the natural environment.

Reference (g) provides 2 format for the program
manager’s Programmatic Environmenial Analysis
(herein referred to as a PEA) associated with an
acquisition throughout its entire fife cycle, and
measures to mitigate adverse effects. The PEA is
not a NEPA document. Its purpose is to ensure
that decision-makers understand the nature, scope,
and timing of an action’s potential environmental
impacts as that information becomes available.
The PEA describes the system, alternatives con-
sidered, and potential environmental cansequences
of planned activities throughout tke lifecycle of the
program. Depending on the nature of the acquisi-
tion, information in the PEA may indicate the
potential for significant enviconmental impact
associated with one or more alternatives, thus
requiring preparation of NEPA documentation.

Because environmenial concerns may develop at
any point during the acquisition process, reference
(d) requires program managers to maintain the
PEA as current throughout the program lifecycle.
If the PEA indicates the requirement for
NEPA/EO 12114 documentation, such documenta-
tion must be completed before a decision can be
made that would have an adverse environmental

impact or would Iimit the choice of reasonable
alternatives.

The determination of when the potential for
significant impact exists is based on project specif-
ic requirements. For example, concept develop-
ment during early phases of acquisition programs
(i.e., Concept Exploration and Definitior, and
Demonstration and Validation) may use techniques
that are known not to cause an environmental
impact (e.g., computer simulations). In other
cases, the potential for significant impact may
occur during these early phases, due to testing and
evaluation requirements. Other examples of the
types of actions with potential for environmental
impact are listed in 2-4.3.2 and 2-4.4.3.
2-4.7  Pollution Prevention

a. EPA will be evaluating NEPA documen-
tation being reviewed under authority of Section
309 of the Clean Air Act for incorporation of
pollution prevention measures for the obvious
reasons, but also 1o assist Federal agencies in
scknowledging and receiving credit for commit-
ment to pollution prevention.

b. The term “pollution prevention” in-
cludes: equipment or technology modifications,
precess or procedure modifications, reformulation
or redesign of products, substitution of raw
materials, and improvements in housekeeping,
maintenance, training, or inventary control.

During all stages of project formulation, from
early planning and NEPA documentation through
implementation, action proponents should seek
opportunities to incorporate pollution prevention
into their programs.

¢. The following list describes areas where
pollution prevention opportunities may be appro-
priately addressed during the NEPA scoping and
subsequent environmental review phases:
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(1) The definition of the project’s
purpose and need (it should be cleacly identified
and rot slanted to support the proponent’s desires,
which could limit pollution prevention options).

{2) Theprojectdesignspecificationsand
standards.

(3) The sizirng of a project {e.g., &
smatler project may affect less habitat, have fewer
impacts on soil erosion and water quality, and/or
result in less induced growth).

(4} Thelocation of 3 facility (e.g. away
from sensitive habitats, close to centralized trans-
portation or other compatible uses).

(5) The range of alternatives (o.g.
whether pollution prevention opportunities are
included).

6) Rejection of certain alternatives
(e.g. because of an alternative’s potential to cause
pollution),

(7) Emphasis on environmental require-
ments {whether the focus is on pollution preven-
tion, source rechuction, innovative technologies or
traditional end-of pipe, add-on contrals).

(8) The capability of the proposed
action to prevent pollution.

(9) The secondary effects of a proposed
action, which may discourage pollution preven-
tion.

{10) The mitigation measures incorporat-
ed into the proposal (e.g. some mitigation mez-
sures may have more pollution prevention benefits
than others, and significant pollution prevention
may require a basic change in the project).

d. Further guidance on compliance with the
Pollution Prevention Act, as well as pollution
prevention strategies can be found in Chapter 3.
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2-4.8  Time Limits. Commands commencing
the preparation of an EIS are encouraged to set
time limits appropriate to individual actions with
due regard for operational requirements and the
public and agency comment periods established by
CEQ regulations. State or local agencies or
members of the public may request that the cogni-
zant command set time limits on the NEPA
process. In determining time limits (required to
complete the EIS} the command may consider the
following factors:

a. Potential for environmental harm.
b. Size of the proposed action,
¢.  State-of-the-art analytic techniques.

d. Degree of public need for the proposed
action, including the consequences of delay.

e. Number of persons and agencies affect-
ed.

f.  Degree to which relevant information js
known and if not known, the time required for
obtaining it.

g. Degree to which the action is controver-
sial.

h.  Other time limits imposed on the agency
by law, regulations, or EQ.

2-4.9  Format, All pages of the original docu-
ment prepared should be 8 1/2 x 11 inch bond,

although it is permissible to use foldout sheets as
long as the 11 inch vertical dimension is retained.
The following format will be used for all EISs
and, to the extent appropriate, EAs:

a. Cover Sheet. The cover sheet will
generally not exceed one page and will include:
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(1) A list of the responsible agencies
including the lead agency and any cooperafing
agencies,

(2) The title of the proposed action that
is the subject of the environmental analysis (and if
appropriate the titles of related cooperating agency
actions), together with the State(s) and county(ies)
(or other jurisdiction if applicable) where the
action is located.

(3) The name, address, and telephone
number of the person at the responsible comnmand
who can supply further information,

@) A designation of the analysis as an
EA, DEIS, or FEIS or draft or €inal supplement.

(5) A one-paragraph abstracl of the
statement.

(6) The date by which comments must
be received.

b. Summsry. Each EIS will contain a
summary that adequately and accurately summa-
rizes the statement. The summary sheet(s) will
appear at the very beginning of the document
immediately after the cover sheet. The summary
shoutd normally not exceed 3 pages. The summa-
ry will provide the following:

(1) The name of the action and whether
it is administrative or legisiative.

(2) A brief description of the action and
what geographical region (including State and
county, as gpplicable) is particularly affected.

(3) A description of alternatives consid-
ered.

{4) A summary of the environmental
impact, particularly adverse environmental effects,
and major mitigating actions required. This
should include a statement s to whether the action

is exempted feom the general conformity rule or
if the action conforms or does not conform to an
applicable State Implementation Plan' (SIP) or
Federal Implementation Pian (FIF).

(5) A statement as to whether the action
is anticipated to have a significant environmental
impact or will be scientifically controversial.

¢. Purpose and Need. This section begins
the body of the basic document by explairing why
any action is needed. It succinctly and objectively
sels out the justification for the proposed action
and the essential requirements that must be satis-
fied to achieve the purposes of the proposed
action.

d. Alternatives Including the Proposed
Action, For the purposes of this section, "reason-
ably forseeable" includes impacts which have
catastrophic consequences, even if their probabili-
ty of occurence is low, provided that the analysis
of the impacts is supported by credible scientific
evidence, is not based on pure conjecture, and is
within the rule of reason. This section is the heart
of the EA or EIS. Based on the information and
analysis presented in the sections entitled EXIST-
ING ENVIRONMENT (subsection ¢} and the
ENVIRONMENTALCONSEQUENCES {subsec-
tion f), it should present the environmental im-
pacts of the proposal and the alternatives in
comparative {matrix) form, thus sharpening the
issues and praviding a basis for choice among the
options by the decision maker and the public,

Alternatives to the proposed action should inciude,
where relevant, those not within the existing
authority of the agency. A rigorous exploration
and objective evaluation of the environmentat
impacts of all reasonable alternative actions are
essential, particularly those actions that might
enhance environmental quality or avoid spme or
all of the adverse environmental effects. Suffi-
cient analysis, if applicable, of such alternatives
and their enviconmenta! benefits, costs, and risks
should accompany the proposed action through
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agency review process. If a cost-benefit analysis
relevant to the choice among eavironmentally
different alternatives is being considered for the
proposed actior, it should be incorporated by
reference or be appended to the analysis as an aid
in evaluating the environmental comsequences.
When g cost-benefit analysis is prepared, the EA
or EIS should discuss the relationship between the
analysis and any analysis of unquantified envicon-
mental impacts, values and amenities. The welgh-
ing of the merits and drawbacks of the various
alternatives need not be provided where there are
important qualitative considerations, Inany event,
the analysis should at least indicate those consider-
atlons, including factors not related to environ-
mental quality that are likely to be relevant and
important to a decision. ‘That will prevent prema-
ture foreclosure of options that might enhance
environmental quality or have less detrimental
effects.

Examples of alternatives include:
(1) Taking no action.
(2) Postponing action.

(3) Selecting actions of a significantly
different nature that would meet mission and
project objectives with different environmental
impacts.

(4) Different designs or details of the
proposed action thal would present different
environmental impacts {(including mitigation mea-
sures).

In each case, the analysis should be sufficiently
detailed to reveal the agency’s comparative evalu-
ation of the proposed action and each reasonable
alternative, Throughout the EA or EIS, the
discussion ‘and analysis should be structured to
preveni premature foreclosure of options that
might enhance environmental quality or have less
detrimental effects.
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e. Existing Environment of the Proposed
Action. The EIS should succinctly describe the
enviconment of the area. This section describes
baseline conditions that are used to compare the
impacts of the various alternatives. The descrip-
tions gre to be no longer than necessary to under-
stand the effects of the proposed action. The
amount of detall provided in such descriptions
should be commensurate with the extent and
impact of the action, and with the amount of
information required at the particular level of
decision making. Urban quality, historic and
¢ultural resources, and the design of the built
environment, including the re-use and conserva-
tion potential of various alternatives and mitigation
measures should be discussed, if appropriate,

f. Environmental Consequences. This
section forms the sciemific and analytic basis for
the comparisons presented under the alternatives
section. The discussion will include the environ-
mental impacts of alternatives including the pro-
posed action, any adverse environmental impacts,
which cannot be avoided should the proposal be
implemented, the relationship between short-term
uses of man’s environment and the mainjenance
and enhancement of long-term productivity, and
any irreversible or irretrievable commitments of
resources that would be involved in the proposal
should it be implemented. This section should not
duplicate the discussions in the alternatives sec-
tion. It will include several discussions, includ-

ing:

(1) Directeffects and their significance,
i.e., an assessment of the positive and negative
effects of the proposed action. The attention
given to different factors will vary according to
the nature, scale, and location of proposed ac-
tions. Primary attention should be given in the
statement to a discussion of those factors most
evidently impscted by the proposed action.

(2) Indirect effects and their signifi-
cance. Secondary or indirect consequences for the
environment should be included in the analysis.
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Many major Federal actions, especially those that
involve construction (for example, new instalfa-
tions, joint use of an installation, etc.), stimulate
or induce secondary effects, in the form of associ-
ated investments and changed patterns of social
and economic activities. Such secondary effects,
by their impacts on existing commuaity facilities
and activities, by inducing mew [facilities and
getivities, or by changes in matural conditions,
may often be even more substantial than the
primary effects of the original action itself. For
example, the effects of the proposed action on
population and growth impacts should be estimal-
ed, if expected to be significant. An evaluation
should be made of the effect of any possible
change in population patterns, particularly those
which may affect minority and low-income popu-
lations, or growth upon the resource base, includ-
ing 1and use, water, and public services, of the
area in question.

(3) Possible conflicts between the pro-
posed action and the objectives of Federal, State
and local land use plans, policies, and controls for
the area concerned. This requires a discussion of
how the proposed zction may conform or conflict
with the objectives and specific terms of approved
or proposed Federal, State, and local land use
plans, policies, and controls, if any, for the area
affected, including those developed in response to
environmeatal legislation. Where a conflict or
inconsistency exists, the statement should describe
the extent to which the agency has reconciled its
proposed action with the plan, policy, or control.
Justification for any decision to proceed, in the
absence of full reconciliation, will be documented.

(4) The environmental effects of alter-
natives including the proposed action. Compari-
sons uader the alternatives section will be based
on the narrative.

(5} Energy requirements and conserva-
tion potential of various alternatives and mitigation
measures. Comments regarding the emergy
impact, to include the alternatives considered, will
be addressed.

(6) Anyirreversible and/or irretrievable
commitments of resources that would be involved
if the proposed action is implemented. The
discussion should identify from a survey of un-
avoidable impacts the extent to which the action
irreversibly curtails the range of potential uses of
the environment. The term "resources" in this
regard refers to the natural or cultural resources
that would be icretrievably committed oc lost if
the action goes forward.

(7) Relationship between local short--
term use of man’s environment and maintenance
and enhancement of long-term biological produc-
tivity. A brief discussion of the extent to which
the proposed action involves tradeoffs between
short-term environmental gains and the expense of
fong-term losses or vice versa should be present-
ed. It should also contain a discussion of the
extent to which the proposed action forecloses
fulure options. In this context, short-term and
long-term do not refer to any fixed time periods,
but should be viewed in terms of the environmen-
tally significant consequences of ihe proposed
action.

{8) Means to mitigate andfor monitor
adverse environmental impacts Gf not previously
discussed). Indicate the extent to which counter-
vailing benefits could be realized by following
reasonable alternatives to the proposed action that
would avoid some or all of the adverse environ-
mental effects. In that connection, where appro-
priate and meaningful, and as dictated by the
scope of the action addressed, cost-benefit analy-
ses of proposed actions may be attached, or
summaries thereof, to the assessment or environ-
mental statement. They should clearly indicate
the extent to which ervironmental risk has been
reflected in the analysis.

(9) Means to mitigate and/or monitor
adverse environmental impacts (if not previously
discussed). Mitigation measures in the form of
avoidance, design modification, rehabilitation,
preservation, or compensation will he discussed
when appropriate, and the extent of countervailing
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benefits derived from implementing mitigation
measures and/or monitoring programs to avoid or
reduce some or all of the adverse environmental
effects will be addressed.

Any mitigation measures included in the NEPA
docuntent must be coordinated with the appropri-
ate chain of command to emsure concurrence,
implementation feasibility, and funding avaitabili-
ty. In many cases, mitigation measures should
also be coordinated with cognizant regulatory
agencies.

(10) Possible conflicts between the pro-
posed action and the cbjectives of Federal, region-
al, State, and local (and in the case of & rezerva-
tion, Indian tribe) land use plans, policies,” and
controls for the area concerned.

(11) Cumulative impacts (3ee paragraph
2-3.10) as appropriate and in context with the
scope and magnitude of the proposed action.

g. List of Preparers. Environmental state-
ments will be prepared using an interdisciplinacy
approach that will easure the integrated use of the
natural and social sciences and the environmental
design arts. To ensure thal this approach is
undertaken, the statement will Jist the names,
together with their qualifications (expertise,
experience professional disciplines) of the persons
who were primarily respensible for preparing the
EIS or significant background papers, including
basic components of the statement. Where possi-
ble, the persons who are responsible for a particu-
lar analysis, including snalyses in background
papers, will be identified. Normally the list will
not exceed 2 pages,

h. Appendix. An appendix to an EIS
{circulated with the EIS or readily available upon
request) will list all Federal, State, and local
agencies from which comments have been request-
ed and provide & distribution list for the DEIS. In
addition, the following optional information may
be included:

Information Handling Services. DODSID Issue 96-05.

2-19

OPNAVINST 5090.1B
[ November 1994

(1) Material prepared in connection
with an EIS (as distinct from material that is not
so prepared and that is incorporated by reference)
such as mailing lisis, cpllection of comment
letters, etc,

(2) Material that substantiates any
analysis fundamental to the impact statement.

{3) Amalytic and relevant material to the
decision to be made,

i. Incorporation by Reference. To the
extent practicable, commands preparing environ-
mental staternents wiil incorporate material into an
EIS by reference when the effect will cut down on
bulk without impeding agency and public review
of the action. The incorporated material will be
cited in the statement and its content briefly
described. No material may be incorporated by
reference unless it is reasonably available for
inspection by potentially interested persons within
the time allowed for comment. Material based on
proprietary data will not be incorporated by refec-
ence,

j- Incomplete or Unavailable Informa-
tion. For the purposes of this section, “reason-
ably foreseeable" includes impacts that have
catastrophic consequences, even if their probabii-
ity of occurrence is low, provided that the analysis
of the impacts is supported by credible scientific
gvidence, is not based on pure conjecture, and is
within the rule of reason.

When the action proponent is evaluating signifi-
cant adverse effects on the human environment in
an EIS and there is incomplete or unavailable
information, the action proponent will always
make clear that such information is lacking. For
such situations the action proponent can take the
following actions:

(1) If the incornplete information rele-
vant to reasonably foreseeable significant adverse
impacts is essential to a reasoned choice among
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alternatives and the overall costs of obtaining it
are not exorbitant, the agency will irclude the
information in the EIS.

(2) If the information relevant to rea-
sonably foreseeable significant adverse impacts
cannot be obtained because the overall costs of
obtaining it are exorbitant or the means to obiain
it are not known (e.g., the means for obtaining it
are beyond the state-of-the-art), the action propo-
nent will include within the EIS:

(2) A statement that such informa-
tion is incomplete or unavailable.

(b) A statement of the refevance of
the incomplete or unavailable information to
evaluating reasonably foreseeable significant
adverse impacts on the human environment.

{¢) A summary of existing credible
scientific evidence that is relevant to evaluating
the reasonably foreseeable significant adverse
impacts on ihe human environment.

(d) An evaluation of such impacts
based upon theoretical approaches or research
methods generally accepted in the scientific com-
munity.

2-410 Record of Decision. The ROD, as de-
scribed in paragraph 2-3.15, is the decision made
by SECNAV or histher designee, that completes
the EIS process. The ROD is published in the
Federal Register and mailed to appropriate agea-
cies, organizations and individuals.

2-4.11 Tiering and Programmatic EISs. CEQ
regulations encourage the use of tiering whenever
appropriate to eliminate repetitive discussions of
the issues and to focus on the actual issues cipe
for discussion at each level of the environmental
review. Tiering is accomplished through the
preparation of a broad programmatic EIS discass-
ing the impacts of a wide-ranging or long-term
stepped program followed by narrower statements

or EAs concentrating solely on issues specific to
the analysis subsequently prepared. Tiering is
appropriate when it helps the lead agency to focus
on issues that are ripe for decision and excludes
from consideration issues already decided or not
yet ripe. A sequence of statements or analysis is
conducted. The following are examples in which
tiering can be accomplished:

a. From a broad program, plan, or policy
EIS (not necessarily sife specific) to a subordi-
nate/smaller scope program, plan, or policy state-
ment or analysis (usually site specific). For
example, a national program providing for mineral
explocation on military-held lands with a subse-
quent analysis tiered for each installation impact-
ed, or the initiation of a new training apparatus
where the use of the apparatus itself may impact
the envirpnment with subsequent-tiered analysis at
each site proposed for locating such training,

b. From an EIS on a specific action at an
early stage {such as need and site selection) to a
supplement (which is preferred) or a subsequent
statement or analysis at a later stage (such as envi-
ronmentsl mitigation). For example: the planning
for the use of long-term staged construction for
the establishment of 2 new instatlation to homeport
and operate a class of vessels with a subsequent-
tiered analysis as each stage is programmed and
proposed; the planning for the construction of a
communication network involving the establish-
ment of sending and receiving apparatus at various
geographic locations with a subsequent tiered
analysis for each location sited; or a proposal for
the homeporting of a new vessel to operate off of
the east coast of the U.S. with a subsequent-tiered
analysis of the establishment of the homeport at a
preferred specific east coast location.

2-4.11.1 Preparationof the Programmatic EIS,
In addition to the discussion required by these
regulations for inclusion in EIS, the programmatic
EIS will discuss:
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2. A description of the subsequent stages or
sites that may ultimately be proposed in as much
detail as presently possible.

b.  Theimplementing factors of the program
that are known at the time of impact statement
preparation.

¢. The enviconmental impacts that will
result from establishment of the overall program
itself that will be similar for subsequent stages or
sites as further implementation plans are proposed.

d. Theappropriate mitigation measures that
will be similarly proposed for subsequent stages or
sites.

2-4.11.2 Preparation of a Tiered Analysis. The
analytical document used for stage or site speci-
fied analysis subsequent 10 the programmatic EIS
will also be an EIS when the subsequent tier itself
may have a significant impact on the quality of the
human environment, or when an impact statement
is otherwise required. Otherwise, it is appropriate
to document the tiered analysis with an EA to
fully assess the need for further documentation or
whether a FONSI would be appropriate.

In addition to the discussion required by these
regulations for inclusion in EISs and EAs, each
subsequent-tiered analysis is required to:

a. Summarize the program-wide issues dis-
cussed in the programmatic statement and incor-
porate discussions from the programmatic state-
ment by reference.

b. Concentrate on the issues specific to the
subsequent action.

c. State where the earlier document is
available.

2-4.11.3 Processing  Programmatic Environ-
miental Documentation. Programmatic EISs and
all of the subsequent tiered impact statements or
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EAs will be prepared, circulated and filed with
EPA in the same fashion s required of any other
EIS.

2-4.12 Processing Supplemental Statements,
Supplements to either DEISs or FEISs will be
prepared if there are suhstantial changes made in
the proposed action that are relevant to environ-
mental concerns or significant new circumstances
or information relevant to environmental concerns
and bearing on the proposed action or its impacts.
Such supplements are usually prepared, circulated
and filed in the same fashion as a DEIS or FEIS.
However, scoping is not required.

24.13 Procedures for Conducting Public
Hearings Under NEPA. Hearings will be con-
ducted as follows:

a. Guidelines and Standards. The action
propotient, in coordination with N44E, will
determine whether a public hearing will be held.
Public hearings are appropriate in the following
situations:

() Where the proposed action by the
agency will have a direct or peculiar environmen-
tal impact on the people residing in a particular
geographic area.

(2> Wherepublic organizations or mem-
bers of the public possess expertise concerning the
environmental impact of the action that may not
otherwise be available,

(3) Where no overriding consideration
of national security or time makes it illegal or
impractical to involve such organizations or
members of the public in the consideration of a
proposed action in which there is evidence of wide
public interest.

(4) When a request for a hearing by
another agency with jurisdiction over the action
has been submitted supported by reasons a hearing
will be helpful.
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(5) Where a minority or low-income
population may be affected.

b. Preparation. Preparation for the hear-
ing will include the following:

(1) The purpose of the public hearing
on a proposed project is twofold. First, the
hearing is intended to provide interested members
of the general public with relevant irformation.
Second, the hearing affords members of the public
an opportunity to present their views of the pro-
posed action. The two foregoing objeclives
dictate the format for conducting public hearings.

(2) If the proposed action does dictate
that a hearing be held, the public must be advised
of the proposed hearing via the Federal Register,
at least 15 days prior to the scheduled hearing.
This Federal Register notice is in addition to
publication in local newspapers. Per EO 12898,
notice should be provided, wherever practicable
and appropriate, in foreign language local newspa-
pers. Notification should include:

(a) Date, time, phone number of
the hearing officer.

{b) The request that speakers sub-
mit in writing their intention to participate.

(¢) Any limitation on the tength of
oral statements.

{d) Suggestion that technical state-
ments or statements of considerable length be
submitted in writing.

(&) Summary of the proposed
action.

(f) The findings contained in the
DEIS.

(g) Offices/location where the
DEIS ig available for examination,

(h) The request that any individual
or groups with special needs, such as accessibili-
ty/transportation, need for foreign language
interpretation, etc. notify the agency conducting
the hearing,

(3) Copies of the DEIS will be made
available to the public at the appropriate regional
offices of the agency, if feasible. Copies of the
DEIS should also be forwarded to the appropriate
State, regional, and metropolitan clearinghouses
{unless the governor of the State involved has
designated some other point for receipt of the
information), at the same time the statement is
sent to CEQ, EPA, and ather Federal agencies.
The DEIS will be made available to the public at
least 15 days prior to public hearings. Local
outlets such as libraries, county commissioner’s
offices, etc., should be used whenever possible.
Whengver practicable and appropriate, document
summaries will be teanslated into languages other
than English.

(4) The hearing should be held at atime
and place and in an area readily accessible to
civilian organizations and individuals interested in
the proposed action. Hearings are generally
preferable in a civilian facility such as a high
school auditorivm on a weekday evening when
such groups can reasonably be expected to attend.

(5) The action proponent should select
3 hearing officer calculated to achieve both pur-
poses for the hearing described in subparagraph
(1) above. The hearing officer should be of
appropriate seniority, preferably military, be
thoroughly familiar with the proposed action, and
of suitable temperament to preside at a public
meeting with, possibly, the news media in atten-
dance. There should be only one hearing officer;
asgistance may be provided by other personnel
who are also familiar with the proposed action or
some phase of it. These personne! may be uti-
lized in the presentation phase of the hearing to
explain details or specialized portions of the pro-
posed action, Non-English interpreters should be
present, as appropriate.
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(6) A verbatim written record of the
hearing is required and an experienced court-re-
porter or stenographer may be used in preparing
the record. A tape recording of the hearing may
be made. All written exhibits submitted to the
hearing officer during the hearing or prior to the
record being completed should be appended to the
recgrd as exhibits. A list of persons attending the
hearing should also be added to the record, the
organizations or interests they represent and their
addresses. Persons who have indicated that they
desire a copy of the hearing may be mailed a copy
when completed, subject to the cost of reproduc-
tion.

¢. Format. The following format for the
conduct of a hearing is provided as a general
guideline. Hearing officers should 1ailor the
format for each hearing as the circumstartces
dictate to mest the objectives of the hearing. The
objectives are to pravide irformation to the public
and to record the opinions of interested persons
for later evaluation in conjunction with the pro-
posed action.

(1) The hearing officer should be ap-
prised of who is attending the hearing. A record
of attendance is of assistance in preparing the
" record, in recognizing individuals who desire to
make a statement, and in mailing written answers
ta persons who desire them. That record can be
compiled by having each person atterxling the
hearing complete an individual card indicating
name, address, and organization represented, if
any, and whether a statement will be made at the
hearing. An appropriate number of attendants
may be utilized to distribute and collect the cards
and to separate cards of those who desire to make
a statement from those who do not. The cards
may then be used by the hearing officer as an
orderly system for calling upon individuals who
desire to make statements. Additionally, those
individuals responding to the announcement and
requesting opportunity to speak should be asked to
provide copies of any remarks for hearing pro-
ceedings.

2-23

Information Handling Services, DODSTD Issue 96-05.

OPNAVINST 5090.1B
1 November 1994

(2) The hearing officer should first
introduce himselffherself and any assistanis, make
4 brief statement as to the purpose of the hearing,
and state the general ground rules for conduct.
The explanation or purpose of the hearing will be
simplified if written copies have previously been
distributed to attendecs or made available at the
attendance desk. That would also be an appropri-
ate point to welcome any dignitaries who are
present. The hearing officer should ensure thar it
is understood that he/she is not to make any
decision as to whether the project is 10 proceed,
be modified, or abandoned.

(3) The hearing officer should fully
explain what the proposed action entails, including
information on alternative courses of action,
He/she may call upon one or more assistants to
explain any particular phage of the program.

(@) The hearing officer should answer
questions that seek clarification of the action only
and should not attempt to respond to attacks on it.
All questions asked should be included in the
record of the hearing.

(3} The persons attending the hearing
must be afforded an opportunity to present oral
and/or written statements. The hearing cfficer
should ensure that he/she has the name and ad-
dress of each person submitting an oral or written
statement. The attendees should be permitted to
submit written statements during the hearing and
within a reasonable time following the hearing
(normally 2 weeks). A reasonable length of time
(3 to 5 minutes) should be allotted for oral state-
ments, and if this action is contemplated, it should
be publicized in the public notice of the hearing.
Individuals who desire 10 make a written or oral
statement but did not indicate so on the card
submitted when they entered the meeting should
be afforded an opportunity to do so after all other
scheduled statements have been completed.

(6) When it is time to adjourn the meet-
ing, the hearing officer should thank the attendees
and adjourn the meeting. It may be that atten-
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dance will warrant an additional day, perhaps at
another time and location, I€ so, the hearing
officer should announce the intent, but not nor-
mally agree to again repeat the entire procedure of
publishing in the Federal Register, etc. At the
conclusion of the meeting, the hearing officer
should not express any opinioz on the merits of
the proposals or comments presented by anyone at
the hearing.

2-5 Navy Policy

2-5.1  General. The Navy shall act with care
ta ensure, to the maximum extent practicable, that
in conducting its mission of providing for the
national defense, it does so in a manner consistent
with national enviconmental policies, including
environmental justice. In so doing, the Navy
recognizes that the NEPA process includes the
systematic examination of the likely enviconmental
consequences of implementing a proposed action.
To be an effective decision making tool, the
process shall be integrated with other Navy-
Marine Cosps project planning at the earliest
possible time. This ensures that planning and
decision-making reflect environmental values,
avoid delays, and avoid potential conflicts. Care
ghall be taken to ensure that, consistent with other
national policies and national security require-
ments, practical means and measures are used to
protect, restore, and enhance the quality of the
environment, to avoid or minimize adverse envi-
ronmental consequences, and to atiain the objec-
tives of:

a. Achieving the widest range of beneficial
uses of the environment without degradation, risk
to health and safety, or other consequences that
are undesirable and unintended.

b. Preserving importan historic, cultural,
ang natural aspects of our national heritage, and
maintaining, where possible, an environment that
supports diversity and variety of individual choice.

c. Achieving a balance between resource
use and development within the sustained carrying
capacity of the ecosystem involved.

d. Enhancing the guality of renewable re-
sources and working toward the maximum attain-
able recycling of depletable resources.

e. Providing ithe opportunity for public
comment,

2-5.2 NEPA Compliance, To comply (see
Figure 2.1) with NEPA, the Navy shall:

8. Assess envirommental consequences of
proposed actions that could affect the quality of
the environmeni in the U.S., its ferritories, and
possessions per DoD and CEQ regulations.

b. Use a systematic, interdisciplinary ap-
proach that ensures the integrated use of the
natural and social sciences and eavironmental
congiderations in planning and decision making
where there may be an impact on man’s environ-
ment.

¢. Ensure that presently unmeasured envi-
ronmental amenities are considered in the decision
making process.

d. Consider the reasonsble alternatives 10
recommended actions in any proposal that would
involve unresolved conflicts concerning alternative
uses of available resources.

&, Make available to States, counties,
municipalities, institutions, and individuals advice
and information useful In restoring, maintaining,
and enhancing the quality of the environment.

f. Use ecological information in planning
and developing resource-oriented projects.
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2-5.2.1 EAs. An assessment of an action shall
be made by the action proponent unless it has
been determined by approprizte authority that an
EIS shall be prepared or that an action falls within
the scope of one or more categorical exclusions.

Prior to the finalization of the EA, the action
proponent must determine if the General Confor-
mity Rule applies to the proposed action as the
action is defined in the EA. The CNQ Interim
Guidance on Compliance with the Clean Air Act
General Conformity Rule describes the require-
ments and procedures for prepacing a Conformity
Review. If a Record of Non-Applicability is
prepared for a proposed action occurring in a
nonattainment or maintenance area, it shall be
signed by the action proponent and along with the
supporting analysis, included in the EA for pro-
cessing.

In the case where a Conformity Determination is
required, a “review EA" with the drafi Conformi-
ty Determination as an appendix shall be distribut-
ed to appropriate review agencies and interested
pacties listed in the Conformity Rule for a 30-day
comment period (See Appendix F). Concurrendy,
2 public notice on the availability of a Draft
Conformity Determination shall be published in
the local newspaper. Once the EA with its Con-
formity Determination is finalized, it shall be
processed with in the Navy as follows, except as
noted in paragraph 2-6.2.

a. ‘The action proponent shall submit five
copies of the completed EA to N44E via the chain
of command.

b. In the forwarding endorsement, the
action proponent shall provide recommendations
relative 10 further disposition, if applicable and
sgree to implement any mitigating measures
included in the EA that are mecessary to reduce
potential impacis to insignificant levels.

¢. N44E shall evaluite the documented
impact of the proposed action on the environment

and shall advise the action proponent if additional
information is required.

d. Based on evaluation of the EA, N4E
shall decide whether a FONSI is appropriate, or
whether the proposed action would generate
significant impacts. The inclusion of mitigation
measures ag part of the proposed action may bring
impacts below the threshold of significance. If
appropriate, N44E shall prepare a FONSI and
notify the action proponent to complete public
notification and the NEPA pracess. [fthe EA has
included a Conformity Determination, which has
undergone public review, N44E shall review and
sign the Conformity Determination as part of the
FONSI. A notice of the availability of a FONSI/
Conformity Determination must be published ina
local newspaper within 30 days of signature. All
mitigation committed to in the FONSI is legally
binding on the action proponent, and must be
implemented. Public notification shall normally
consist of newspaper publication of a summary of
the FONSI (provided by N44E) and dicect mail-
out of the full FONSI to any interested parties (as
defined during preparation of the EA). The news-
paper publication shall be for 3 consecutive days
in the "Public Notices” section of a newspaper
with distribution in the area of the proposed
action. In some cases where publication in large-
city newspapers would resalt in prohibitively high
cost, the action proponent may, in coordination
with N44E, opt for a broad mail-out of the
FONSI to all regulatory/resource agencies, librar-
fes, and elected officials, in lieu of newspaper
publication.  Where appropriate, publication
should also include foreign-language newspapers,
After the FONSI is issued, the action proponent
shall fill out Standard Form 298 and send it and
the EA/FONSI to:

Defenge Technical Information Center
Cameron Station, Bldg. 5
Alexandria, VA 22304-5145

For information call (703) 274-6984.

e. If the proposed action involves:
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(1) Effects of national concern.

(2) Action closely similar to conditions
that normally require the preparation of an EIS,

(3} An action without precedent.

N44E shall prepare the FONSI ie coordination
with and for approval by Assistant Secretary of
the Navy (Installation & Environment) (ASN
(I&E)), for publication in the Federal Register.
N44E shall also notify the action proponent to
complete the public notification and NEPA pro-
Cess.

The FONSI for projects under these circumstances
shall be made available to the public for 30 days
before the FONSI becomes final at which time the
action may then begin.

2-8.2.2 EISs. EISs shall be concise, clear, and
10 the point, and shall be supported by evidence
that the Navy, as a wkole, and the responsible
command, in particular, have made the necessary
environmental analyses.

An EIS shall be prepared for every recommenda-
tion or report on proposals for legislation and
other major Federal actions undertaken by the
Navy that significantly affect the quality of the
human environment unless otherwise provided in
these procedures or other applicable Jaws,

2-5.2.2.1  Lead Agency. The Navy must be
accorded the position of lead agency or cooperat-
ing agency when dealing with State and local
agencies.

2-5.2.22  Emergency Circumstances, Where
emergency circumstances make it necessary to
take an action with significant environmental
impact without observing the provisions of these
regulations, the responsible major claimant shall
advise N44E who shall facilitate additional consul-
tation with the CEQ via the ASN(I&E) regarding
alternative arrangements. The Navy and the CEQ

OPNAVINST 5090.1B
1 November 1994

shall limit such arrangements to control the imme-
diate impacts of the emergency. Other actions
associated with the emergency remain subject to
the requirements of this instruction,

2-5.2.2.3  Scoping. N44E shall be notified as
soon as possible after the cognizant command has
determined an EIS is required.

N44E shall maintain and disseminate to action
proponents a list of potentially interested national
organizations, including those organizations which
have requested that notices be regularly provided,

2-5.2.24 Processing the DEIS. The DEIS
shall be processed as follows:

~a.  The action proponent shall submit 10
vopies of the DEIS to N44E via the chain of com-
mand. If the proposed DEIS concerns matters
that can be expected to generate considerable
public interest or controversy, a copy of the state-
ment and all subsequent correspondence shall be
furnished to the Chief of Information (CHINFO)
by N44E,

b. In the forwarding endorsement, the
appropriate major claimant shall provide recom-
mendations relative to further disposition if appli-
cable.

c. After receiving the proposed DEIS,
N44E evaluates the documented impact of the pro-
posed action on the environment and advises the
action proponent if additional information is re-
quired.

d. Ifthe document is to be filed as a DEIS,
N44E shall forward it to the ASN{&E) for
approval for filing with EPA,

e. If the ASN(I&E) does not concur that
the document should be filed, the statement may
be returned for further action.
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£ Once the decision is made to file a stale-
ment, the action proponent may be required to
coordinate with or provide N44E with additional

copies of the DEIS for distribution. The number

of copies shall vary depending on the action con-
templated.

g. In conjunction with the foregoing distri-
bution, specific commenis shall be requested
from:

(1) Any Federal agency that has juris-
diction by law or special expertise with respect to
any environmental impact involved or that is
anthorized to develop and enforce standards
applicable to the proposed action.

(2) Appropriate State and focal agencies
that are authorized to develop and enforce stan-
dards applicable to the proposed action.

(3) Indian tribes, when the effects may
be on a reservation.

{4) Any agency that has requested that
it receive statements on actions of the kind pro-
posed.

(5) The public, affirmatively soliciting
comments from those persons or organizations
who may rezsonably be interested or affected.

(6) Minority ard low-income popula-
tions.

h. A minimum of 45 days is allocated for
agency/public review, commencing with the date
on which notice of the DEIS appears in the Feder-
gl Register. Normally that date shall be the
Friday following the week the statement is re-
ceived by EPA. If the Navy receives a timely
request for additional time to comment, the review
time for that requestor can be extended. Failure
to file timely comments shall not be a sufficient
reason for extending the review period.

030654k 56T W

i. The General Conformity Rule reporting
requirements are similar to those for an EA. The
appropriate documentation to satisfy the Confor-
ity Review shall be included in the DEIS. A
notice of availability of the Draft Conformity
Determination shall be published in the local
newspaper at the time the DEIS is filed with EPA.
The comment peciod shall run concurrently with
the 45-day DEIS review period.

j. As part of the review process, public
hearings may be held. A public notice (Federal
Register and direct mailing) of hearing schedules
shall be published at least 15 days prior to the
hearing.

2-5.2.2.5 Processing the FEIS. The REIS shall
be processed as follows:

a. After the passage of a minimum of 45
days from the date the announcement of the DEIS
appears in the Federal Register, a FEIS can be
filed. All comments received on the DEIS shall
be incorporated into the FEIS. Where comments
reveal previously unrecognized impacts or changes
to identified impacts, sufficient amalysis thereof
shall be included. Reproduction of individual
comments received from agencies and the public
where relevant shall be accomplished; however,
inclusion of verbatim records of public hearings is
discouraged. Consideration of the hearings canbe
ensured by summacizing those comments under
relevant topic headings, followed by an appropri-
ate response. A meaningful response to all re-
sponsible opposing views that have not been
adequately addressed in the DEIS shall be includ-
ed. Possible responses in the FEIS include:

(1) Modify alternatives including the
proposed action.

{2) Develop and evaluate alternatives
not previousty given serious consideration.

(3) Supplement, imprave or modify the
analyses.
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(4) Make factual corrections.

(5) Explain why the comments do not
warrant further response, citing the sources,
authorities, or reasons that support such a posi-
tion, and, if appropriate, indicate those circum-
stances that would trigger a reappraisal oc further
response. '

b. Where Navy response to comments can
be accomplished by referencing sections contsined
in the DEIS, pertinent sections shall be clearly
identified in the response.

c. If appropciate, an unsigned version of
the Final Conformity Determination shall be
included in the FEIS.

d. After preparation of the FEIS, the
originator shall again forward a minkoum of 10
copies of the statement ta N#ME for review and
appropriate disposition. Upon approval of the
FEIS by the ASN(I&E), N44E shall notify the
action proponent to begin public distribution and
shall file FEIS with the EPA. EPA shall publish
the notice of availability in the Federal Register,
which shall start the 30-day public review period.
The FEIS shall be distributed to recipients of the
DEIS and 10 any person, organization or agency
that submitied substantive comments on the DEIS,
The action proponent shall also fill out Standard
Form 298 and send it and the FEIS to:

Defense Technical Information Center
Cameron Station, Bldg. 5
Alexandria, VA 22304-6145

For information, phone (703) 274-6984.

EPA shall publish a notice of availability in the
Federal Register each week of the EISs filed the
previous week. The minimum time period for
FEIS public review shall be calculated from the
date of this notice. Public distribution of FEISs
shall occur no later than the time that copies are
filed with EPA.

OPMAVINST 5490.18
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2.5.2,3 Record of Decision. No decision that
would result in the irretrievable commitment of
resources shall be made on a proposed action until
the later of the following dates:

a. 90 days after publication of the Federal
Register notice announcing the filing of the DEIS
with EPA.

b. 30 days after publication of the Federal
Register notice of the filing of the FEIS with
EPA.

N44E shall prepare and forward a draft ROD to
SECNAV, or designee, for approval. If appropri-
ate, the Final Conformity Determination shall be
incorporated into the ROD. When the ROD is
approved, N44E shall arrange for its publication
in the Federal Register.

In addition 10 Federal Register publication, the
action proponent shall distribute the ROD to all
interested parties. [f appropriate, z notice of
availability of Final Conformity Determination
shall be published in the local newspaper within
30 days of the approval of the ROD, and distrib-
uted te the agencies and interested parties.

2-5.2.4 Processing Statements Originated by
Other Federal Agencies. Environmental state-
ments originated by other Federal agencies shall
be processed as follows:

a. The Federal agency originating the
impact statement submits the statement to ASN
(ARE).

b. ASN(I&E) refers the statement to N44E
for review.

c. N44E, safter independent review, and
after referring the statement to the command ot
activity with the expertise for detailed review and
refurn comments, advises ASN(I&E) of the con-
currence/nonconcurrence with the statement for
the Navy,
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2-5.2.5 Public Hearing Under NEPA. In each
case where a public hearing iz deemed appropri-
ate, N44E shall direct that a public hearing be
accomplished (see paragraph 2-4.13). The follow-
ing action shall be taken:

a. Information to be published in the
Federal Register shall be forwarded by N44E to
Navy Judge Advocate General (NJAG) at least 7
days prior to the scheduled publication date.

b. A Navy public affairs representative, if
at all possible, shall monitor the hearing and assist
Navy officials in dealing with news media cover-
ing the event.

2-5.2.6 CNO Environment Review Panel, The
CNO Eavironment Review Panel shall:

a. Review EAs and EISs upon request of
N44E.

b. Recommend to N44E and ASN(I&E)
when in the panel’s opinion, DEISs should be
submitted to the EPA, other Federal agencies, and
to the public for approptiate comment.

¢. Recommend to N44E whether a FONSI
or preparation of an EIS is the appropriate dispo-
sition of an EA uader review.

The necessity for convening the review panel skall
be an option left to the chair. [n individual cases
and depending upon the individual submission,
unanimous panel concusrence is not neceszacy to
decide on the dispensation of a particular agsess-
ment.,

2-5.2.7 Training. Every person preparing,
implementing, supervising, and managing projecis
involving categorical exclusions, EAs, and EISs
shall have received Environmental and Natural
Resources training outfined in Chapter 24 of this
instruction, shall have received comprehensive
NEPA training specific to their job assignment,

and shall be familiar with the provisions of this
chapter.

2-6 Responsibilities

2-6.1 General, Although SECNAYV has the
ultimate decision-making authority, responsibility
for compliance with NEPA, as with all environ-
mental responsibilities, rests within the entire
Navy chain of command in the sgame manner as
responsibility for developing and, ultimately,
implementing the proposed action.
2-6.2 DCNO {Logistics) or designee shall:
a. Implement Navy policy regarding NEPA
compliance.

b. Advise commands of the requirement for
submitting EAs or EISs. When requested, furnish
commands necessary information (i.e. list of
potentially interested national organizations for
scoping process of EISs).

¢. Provide review of documents submitted
for CNO decision, including EAs and EISs.
Make decisions on whether FONSI is appropriate
for EAs submitted for CNQ review, or if an EIS
is required (see paragraph 2-6.5 for exceptions).

d. Coordinate review of selected EAs and
statements through the CNO Environmental
Review Panel.

e. Coordinate with the CEQ, EPA, the ap-
propriste Assistant Secretaries of Defense, ASN-
(I&E), and other DoD components and Federal
agencies concerned with environmental matters,

f.  Coordinate with CHINFO for public
release of EAs, EISs, FONSIs, RODs, and corre-
sponding press statements and query responses.

g. Coordinate with JAG to place required
notices in the Federal Register,
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h. Coordinate with commands to decide
feasibility of public hearings urder NEPA pro-
cess.

i. Provideassistance for actions initisted by
private persons, State or local agencies, and other
non-Navy/DoD eatities for which Navy involve-
ment may be reasonably foreseen.

j.  Identify major decision points wherein
environmental effects shall be considered to be
associated with naval actions,

2-6.3  Major claimants, acquisition program
managers, end commanding officers of shore
activities shall:

a. Ensure that all appropriate instructions
including those requiring written justification for
projects or programs, collectively or separately,
involving research, development, test and evalva-
tion (RDT&E), MILCON, operations and mainte-
nance, Navy (O&MN), defense business operating
fund (DBOF), urgent minor construction, land
acquisitions, natural resources management,
weapons and support system procurement, and
special projects, include the requirements for
funding and scheduling for environmental docu-
mentation, as necessary.

b. Review potential environmental impacts
associated with a proposed action at the initial
planning stage, such as during the facility study in
the instance of MILCON projects, and also at
each following significant step or decision in the
development of a program or project as warrant-
ed. Theintent of NEPA is to encourage participa-
tion of Federal and State-involved agencies and
affected citizens in the assessment procedure, as
appropriate. The lack of such coordination has
been z sigaificant point raised in subsequent
litigation as well as causing a gap in information
supplied for established review proceduces.
Accordingly, early contact with those affected
shall be encouraged. The establishment of a
dialogue in most instances shall be necessary if
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NEPA is to be implemented. The dialogue shall
besufficiently detailed and documented to identify
significant impacts and envirenmental controversy.

¢. Conduct assessments of the environmen-
tal effects of current and proposed actions under
the criteria of this chapler and send appropriate
documentation to N44E via the chain of com-
mand.

d. Panicipate in the formulation of, and
ensure commitment to, FONSI/ROD ¢onclusions
and any mitigation and monitoring requirements
eztablished,

e. Complete environmental documentation
for training exercises off military property at least
120 days before the authorization of the exercise
in question. If i¢ is not possible to prepare the
appropriate environmental decument within the
time periods identified, N44E shall be so
informed, preferably in writing. Pertinent sec-
tions of environmental documents prepaced for
training maneuvers shall also be incorporated into
applicable operational plans.

f. Encourage by all means possible a sense
of environmental responsibility and awareness
among personnel to implement most effectively
the spirit of NEPA. All personnel who are
engaged in any activity or combination of activi-
ties that significantly affect the quality of the
human enviconment shall be aware of the NEPA
responsibility. Only through alertness, foresight,
and notification through the chain of command
shall NEPA goals be realized.

2-6.4 CNO Environmental Review Panel
shall advise and assist the DCNQ (Logistics) on
EA and EIS matters,

2-6.5 Special Coordination Requirements,
Communication and coordination are primary
factors in a successful NEPA process and are the
responsibility of all concerned. Command counsel
and public affaics offices shall be integral parts of
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a concerted coordination effort. There are,
however, several types of actions that require
special coordination and, for which, action propo-
nents shall establish coordination early in the
NEPA process:

a. Real estate scquisition actions shall be
goordinated with N44 (Shore Activities Division)
and with the Real Estate Division of NAVFAC-
ENGCOM.

b. Actions involving the operation of ships
and aircraft and those that are concerned with the
management of natural resources shall be coordi-
nated with CNO (N45) (Environmental Protection,
Safety, and Occupational Bealth Division).

¢. Under EO 12344, statutorily prescribed
by Public Law 98-525 (42 U.S. Code (USC)
7558, nate), the Director, Naval Nuclear Propul-
sion (NQON) is responsible for prescribing and
enforcing envirormental standards and regulations
for the control of radiation and radioactivity
associated with naval nuclear propulsion activities,
including safety and health of workers, operators,
and the general public. Accordingly, the Director
or designee, in coordination with N44 (Shore
Activities Division) or designee, is responsible for
developing, approving, and issuing EAs and
FONSIs for actions within the purview of NOON,
including obtaining the concurrence of other
affected Navy commands as appropriate, ASN-
(I&E) or designee concurrence/ approval shall be
obtained on any decision to prepace an EIS or on
any Record of Decision.
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CHAPTER 3

POLLUTION PREVENTION

3-1 Scope

a. This chapter provides pollution pre-
vention policies and procedures applicable to all
Navy shore facility operations in the United
States, including the applicable requicements of
Executive Order (EQ) 12856 of 3 August 1993
which mandates Federal facility compliance with
the Pollution Prevention Act. Although EO 12856
does not apply to Federal facilities outside of the
customs territory of the United States, the Navy
will fully comply with EQ 12856 and all related
Mavy and Department of Defense (DoD) policy in
Guam.

b. Pollution prevention for ships is dis-
cussed in Chapter 19. Pollution prevention in
National Environmental Policy Act {NEPA)
actions is discussed in Chapter 2.

3-1.1 References, Relevant references are:

a. 29 CFR 1910.1200, OSHA Hazard
Communication Standard;

b. 40 CFR 261, Identification and Listing
of Hazardous Waste;

¢. 40 CFR 302, EPA Designation, Report-
able Quantities and Natification Requiremenis for
Hazardous Substances under CERCLA:

d. 40CFR 355, Regulations for Emergency
Planning and Notification Under CERCLA,;

e. 40 CFR 372, Toxic Chemical Release
Reporting Regulations;

Information Handling Services. DODSID Issue 96-05.

f. 49 CFR 173, Shippers - General Re-
quiremeats for Shipments and Packaging;

g. DoD Directive 4210.15 of 27 July
1989, Hazardous Material Pollution Prevention:
(NOTAL)

h. DoD Instruction 6050.5 of 29 October
1990, Do} Hazard Communication Program;
{NOTAL)

i. OPNAVINST 4110.2, Hazardous
Material Control and Management (HMC&M):
(NOTAL)

j-  OPNAVINST 5100.23D, Navy Occupa-
tional Safety and Health (NAVOSH) Program
Manual; (NOTAL)

k. NAVSUPINST 4110.528, Shelf Life
Item IKentification, Management and Control
(NOTAL).

3-2 Legislution

3-2.1 Pallution Prevention Act of 1990,
This Act establishes the national policy that
"pollution should be prevented or reduced st the
source whenever feasible; pollution that cannot be
prevented should be recycled in an exvironmental-
ly safe manner, whenever feasible; poliution that
cannot be prevented or recycled should be ireated
in an environmentally safe manner whenever
feasible; and disposal or other release into the
environment should be employed only as a last
resort and should be conducted in an environmen-
tally safe manner,”
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3-2.2  Resource Conservation and Recovery
Act (RCRA). RCRA requires the cradle-to-grave
management of hazardous waste {HW). It also
encoucages the beneficial reuse of solid waste
through tecycling and reuse as an energy source.
The 1984 RCRA amendmenis require HW genera-
tors and treatment/storage/disposal (TSD} facility
owners to certify that the generator has in place a
program to "reduce the volume or quantity and
toxicity" of waste and that the TSD method
minimizes the threat to health and the environ-
ment. In addition, generators are required to
report the changes in volume and toxicity of waste
actually achieved during the year of the report in
comparison 10 previous years.

3.3 Terms and Definitions

3-3,1  Authorized Use List (AUL). The list of
all huzardous material (BM) that is required to
gupport the requirements of a command or facili-
ty, developed per reference (i).

3-3.2 Consolidated Hazardous Material
Reutilization and Inventory Management Pro-
gram (CHRIMP)., CHRIMP is a successful
methadology to achieve life-cycle hazardous
material control and maragement (HMC&M) and
pollution prevention at the command and facility
levels. The Navy CHRIMP manual provides a
standardized approzch and guidance for the devel-
opment and implementation of centralized
HMC&M practices that result in reductions of
HM that is procured, stocked, distributed, and
eventually disposed of as waste,

3-3.3 Extremely Hazardous Substance
(EHS). Any substance listed in Appendices A
and B of reference (d).

3-3.4  Hazardous Material. Any material that
is regulated as a HM per reference (f), requires a
material safety data sheet (MSDS) per reference
(a), or which during end use, treatment, handling,
packaging, storage, transportation, or disposal
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meets or has camponents which meet or have the
potential to meet the definition of a3 HW as de-
fined by reference (b) Subparts A, B, C,or D. In
general, HM is defined as any material, which
because of its quantity, concentration, or physical,
chemical, or infections characteristics, may pose
a substantial hazard to human health or the envi-
ronment. Included in this definition are all ex-
tremely hazardous substances, hazardous chemi-
cals, hazardous substances, and toxic chemicals.

Designation of a material by this definition, when
separately regulated or controlled by other instruc-
tions or directives, does not eliminate the need for
adherence to hazard-specific guidance which takes
precedence aver this instruction for control pur-
poses. Such materials include ammunition, weap-
ons, explosives and explosive-actuated devices,
propeliants, pyrotechnics, chemical and biological
warfare materials, medical and pharmaceutical
materials, medical waste and infectious materials,
bulk fuels, radioactive materials, and other mateci-
als such as asbestos and mercury. These materials
should also be considered hazardous to the extent
personnel exposure may occur incidental to manu-
facture, storage, use, and demilitarization of these
items. »

3-3.5 Hazardous Substsnce (HS). Any sub-
stance listed in Table 302.4 of reference (c).

3-3.6 Hazardous Waste., The term “haz-
ardous waste” means a solid waste, or ¢combi-
nation of solid wastes, which because of its quan-
tity, concentration, or physical, chemical or infec-
tious characteristics may:

a. Cause, or significantly contribute to, an
increase in mortslity or an increase in serious
irreversible, or incapacitating reversible, illness.

b. Pose a substantial present or potential
hazard to human healtk or the environment when
improperly treated, stored, transported, disposed
of or otherwise managed.
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Note that State regulations may be more stringent
and take precedence over Federal regulations.

33,7 Pollution/Pollutants, All non-product
outputs, irrespective of any recycling, treatment,
or management that may prevent or mitigate
releases to the environment.

3-3.8  Pollution Prevention. Source reduction
and other practices that reduce or eliminate the
creation of pollutants through:

a. Increased efficiency in the use of raw
materials, energy, water, or other resources.

b. Protection of natural resources by con-
servation.

Examples of pollution preventionn techniques
include:

Input substitution

b. Product reformulation
¢. Process redesign/modification
d. Process maodification
e. Improved operation and maintenance
f.  Integrated recycling.
3-3.9  Recycled Material. Previously used

rraterials that can be utilized in place of a raw or
source material in the manufacturing process. 1f
not so utilized, this material would become waste.

3-3.10 Recycling. Using, reusing, or reclaim-
ing materials, and includes processes that regener-
ate a material or recover a usable praduct from it.

3-3.11 Spurce Reduction, Any practice which:
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4. Reduces the amount of any hazardous
substance, pollutant, or contaminant entering any
waste stream or otherwise released into the envi-
ronment (including fugitive emissions) prior 10
recycling, treatment, and disposal

b. Reduces the hazards to public health and
the eavironment associated with the release of
such substances, pollutants, or contaminants,

The term includes equipment or technology
meodifications, process or procedure modifications,
reformulation or redesign of products, substitution
of raw materials, and improvements in housekezp-
ing, maintenance, training, or inventory control.

3-3.12 ‘Toxic Chemical. Any substance listed
in reference (&).

3-3.13 Toxic Chemiecal Use Reduction. Pollu-
tion prevention action to reduce, avoid, or elimi-
nate, the use of toxic chemicals,

3-3.14 Toxic Chemical Use Substitution.
Pollution prevention actions to reduce, avoid, or
eliminate, the use of toxic chemicals.

3-3.15 Used/Excess HM. HM for which there
is no further, immediate use aboard the skip or at
the shore facility possessing the material. Such
material may ultimately be used on another ship
or at another shore facility for different pucposes
other than initially manufactured, or by commer-
cial industry.

3-3.16 Waste. See "Poilution/Pollutants.”

3-3.17 Waste Minimization. Source reduction
and the following types of recycling:

a. Beneficial use/reuse

b. Reclamation.
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Waste minimization does not include recycling
whose use constitutes disposal or burning for
energy recovery.

3-3.18 ‘Waste Reduction. See “Waste Min-

imization."

3.4 Regquirements

3.4,1  Pollution Prevention Policy for Federal
Agencies
a. [EO 12856 requires DoD to conduct its

facility managentent and acquisition activities so
that, to the maximum extent practicable, the
guantity of toxic chemicals entering any waste
stream, including releases to the environment, is
reduced as expeditiously as possible through
soucce reduclion; that waste that is generated is
recycled to the maximum extent pragcticable; and
that any wastes remaining are stored, treated, or
disposed of in a manner protective of public health
and the environment.

b. By 3 August 1994, DoD is required to
develop voluntary goals to reduce their total
releases of toxic chemicals to the environment and
off-site transfers of such toxic chemicals for treat-
ment and disposal from covered facilities. DoD
must achieve & 50 percent reduction by 31 De-
cember 1999, using 1994 releases and off-site
transfers as a baseline. To the maximum extent
practicable, such reductions will be achieved by
implementation of source reduction practices.

The baseline amount to which the 50 percent
reduction goal applies will be the aggregate
amount of toxic chemicals released as reported per
reference (€) (Se¢ paragraph 3-5.1 and Chapter 4).

By the end of 1995 each DoD covered facility that
is not scheduled for operational closure by 31
December 1997 will develop a written Pollution
Prevention Plan which sets forth the facility’s
contribution to the 50 percent goal. DoD will
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conduct assessments of its facilities, as necessary,
to ensure development of such plans, and of the
facilities’ Pollution Prevention Programs.

¢. DoD will establish a plan and goals for
eliminating or reducing the mnnecessary acqui-
gition of praducts containing extremely hazacdous
substances or toxic chemicals, Similarly, DoD
will establish a plan and goal for voluntarily
reducing its own manufacturing, processing, and
use of extremely hazardous substances and toxic
chemicals.

By 3 August 1995, DoD will review its standard-
ized documenis, including specifications and
standards, and identify opportunities to eliminate
or reduce its use of extremely hazardous substanc-
es and toxic chemicals, consistent with the safety
and reliability requirements of its mission.

34,2 Environmental Protection Agency
(EPA) Pollution Prevention Policy. In 1992, the
EPA established an environmental waste manage-
ment policy based on a hierarchy consisting of:

a. Source Reduction
b. Recycling

¢. Treatment

d¢. Disposal.

In establishing this hierarchy, the EPA further
stated that the criteria for selecting the method of
waste management depends upon the requirements
of the applicable law, the level of risk reduction
that can be achieved, and the cost-effectiveness of
the option. The hierarchy established that source
reduction is always the most desirable option as it
addresses reducing the volume and toxicity of
poltution versus simply transferring it from one
media to another. EPA abserved that drawing an
absolute line between source reduction and recy-
cling was difficult. Source reduction generally
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includes "in-process recycling” or "reuse,” but not
"out-of-process recycling.”

[n summary, EPA locks to pollution prevention as
a key to reducing the increasing cost of treatment
and cleanup of environmental pollutants.

343 DoD HM Pollution Prevention. Refer-
ence (g) establishes policy, assigns responsibili-
ties, and prescribes procedures for HM poliution
prevention,

This directive requires that HM be selected, used,
and managed over its life cycle so that DoD
incurs the lowest cost required to protect human
health and the environment. It establishes the
preferred method of doing this as avoiding or
reducing the use of HM. Whereas use of HM
may not be reasonably avoided, the directive
requires users to follow regulations regarding its
use and the employment of management practices
which avoid harm to human health and the envi-
ronment. This directive requires emphasis 10 be
placed on using less HM in processes and prod-
ucts, as distinguished from end-of-pipe manage-
ment of HW,

To implement this policy, the Navy will:

2. Modify functional area efforts, proce-
dures, guidance documents, or common practices
o improve the way the pollution prevention is
managed.

b. Revise documents, processes, or proced-
ures to facilitate the use of suhstitutes, where
possible,

¢. Evaluate pollution prevention decisions
by economic analysis techniques that match the
magnitude of the decision being made, considering
cost factors and intangible factors, as applicable.

d. Begin economic analyses of pollution
prevention decisions at the earliest possible stage
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of the life cycle and modify analyses when beiter
information becomes available.

€. Record, retain, and provide to appro-
priate authorities, as mecessary, information that
describes actions taken on pollution prevention
issues and the effect of the actions on the conduct
of operations,

3-5 Navy Policy

The Navy shall take action to prevent pollution
and to decrease the release of pollutants into the
environment to amounts achievable,

3-5.1  Pollution Reduction. Navy facilities
which meet the threshold reporting requirements
of Section 313 of the Emergency Planning and
Community Rightto-Know Act (EPCRA) (see
Chapter 4) and which are not scheduled for
operational closure by 31 December 1997 shall
take action to reduce the releases of toxic chemi-
cals to the environment and the off-site transfer of
guch toxic chemicals for treatment and disposal.
The Navy goal is to reduce such releases and off-
site transfers by at least 50 percent by 31 Decem-
ber 1999,
3-5.2  Pollution Prevention Practices

a. Navy facilities shall reduce the amount
of HM used and HW generated by up-front BM
coutrol in procurement, supply, and use. This
shall be accomplished by:

(1) Developing local mechanisms at
shore facilities to identify materials in use that are
hazardous and limiting quantities of BM that are
procured and stored. Facilities shall establish HM
AULs to control the guantity of HM procured and
stored,

(2} Establishing methods for substituting
less HM or non-HM where possible.
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(3} Developing and incorporating new
technology or materials which have a reduced
impact upon the environment, are ssfer and
healthier, or result in reduced emissions.

(4) Modifying HM shelf life to reduce
the generation of waste as & result of shelf life
expiration, when possible.

(5) Modifying units of issue to reduce

the generation of wasie as a résult of unused -

surplus material,

3-53 ‘Tralnlog. One of the most effective
poltution prevention techniques is to ensure thal
personnel are propesly trained on those job func-
tions which have an environmental impact, Over-
all environmental training requirements are pro-
vided in Chapter 24, Individual chapters of this
manual discuss the training necessary to achieve
compliance with environmental laws and regula-
tions.

3.54 Pollution Prevention Plans, Every
facitity that is not scheduled for operational
closure by 31 December 1997 shall develop and
implement 2 Pollution Prevention Plan. This plan
shall address the actions required by the facility
for reducing poliution from all sources and to all
media, and shall be developed by the end of 1995.
Facility Pollution Prevention Plans shall incor-
porate the following elements:

a. Purpose

b. Palicy Statement

¢. Applicability and Scope

d. Description of Shore Facility

e. Plan Management and Administrative
Elements

f. Planned Process-specific Improvements
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Priorities

h. Potential Barriers

i, Other Requirements
j. Commanding Officer Approval/Cestifi-
cation

Every Navy facility should already have an
HMC&M plan, a hazardous waste minimization
(HAZMIN) plan, and a stormwater pollution plan.
These plans and any others (i.e. a solid waste
management plan and an ozone depleting sub-
stances phase-out plan) that a facility may have or

may develop shall be either referced to or incorpo-
rated into similar Pollution Prevention Plans,

3-6 Responsibilities

3-6.1 The Chief of Naval Operations (CNO
(N45)) shall;
a. Implement Navy pollution prevention

policy and applicable EO 12856 requirements
and/or delegate certain authority to Commander,
Naval Supply Systems Comamand (COMNAVSUP-
SYSCOM), Commander, Naval Facility Engineer-
ing Command (COMNAVFACENGCOM), mejor
claimants, or others.

b. Kentify Navy opportunities for polluticn
prevention and facilitate transfer of pollution
prevention technology.

¢. Develop guidance for use by facilittes in
the develapment of facility Pollution Prevention
Plans.

d. Develop and maintain an up-to-iste
polfution prevention technology transfer data base
which can be used by fecilities in accomplishment
of pollution prevention gosls.
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e. Act as the resource sponsor for the
development of pollution prevention technology
and ag the assessment sponsor for accomplishing
implementation of pollution prevention efforis at
Navy facilities.

362 COMNAVSUPSYSCOM shall:

a. Assist CNO (N45) in managing the HM
aspects of the Navy pollution prevention effort
and serve as the overall manager for the supply
aspects of the Pollution Prevention Program,

b, Develop, implement, and maintain a
Navy-wide system for acquiring only authorized
BM, integrating command and shore facility HM
AULs.

¢. When requested, assist system command
program managers by providing life ¢ycle costs
for HM being considered for soquired systems.

d. Review HM shelflife policies and deter-
mine the validity of shelf lives ard/or unit of issue
requirements. Review Defense Reutilization and
Marketing Service records for HM excess because
of shelf life expiration. Initiate appropriate
changes to logistic planning factors, units of issue,
and shelf life extension practices, as appropriate,
to reduce HM excesses.

e. Provide guidance to and coordinate
efforts of the Navy-wide HM substitution efforts.

f. Establish methods to reduce/minimize
the entry of new HM into the supply system.
Prior to the introduction of new HM into the
system, a valid requirement for the HM must
exist; a complete MSDS must be locally available;
ard 3 review must confirm that existing non-
hazardous or less hazardous substitutes are not
availzble,

g. Provide Navy guidznce for shore facili-
ties on implementing CHRIMP.
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h. Provide guidance to facility level supply
functions in establishing and managing local sheif
life control and management programs. See
paragraph 3-5.2.

363 COMNAVFACENGCOM shalt:

a. Support pollution prevention initiatives
as tasked by CNO (N45).

b. Assist CNO (N45) in managing the
pollution prevention technology transfer data base,

¢. Provide technical assistance to shore
facilities, as requested, to implement pollution
prevention practices and incorporate pollution
prevention technology into facility processes.

d. Develop plans for implementing the use
of alternative fuel vehicles in Navy vehicle fleats,
3-6.4 Major claimants shall:

8, [Ensure that facilities under their com-

mand develop and implement Pollution Prevention
Plans per the guidance of this chapter.

b. Program, budget, and allocate funds for
all facility pollution prevention projects identified
in facility Pollution Prevention Plans with payback
periods of 3 years or less.

¢. Assist COMNAVSUPSYSCOM in devel-
oping and maintaining a centralized list of autho-
rized HM and approved, less hazardous substi-
tutes. Ensure thal facilities under their cognizance
use only that HM which appears on each facility’s
HM AUL.

d. Develop and implement BM elimina-
tion/substitution processes for all systems and
operations under thelr cognizance. These pro-
cesses shall include the idextification, evaluation,
and use of the least hazardous material available,
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e. Develop processes which easure that the
least hazardous technically acceptable materials
are incorporated into the facility AUL.

f.  Establish the coniributions of each of
their facilities (which meet the threshold reporting
requirements of EPCRA Section 313 (see Chapter
4)) for the reduction in releases of toxic chemicals
to the environment and the off-gite transfer of
toxic chemicals for treatment and disposal. Each
claimancy shall reduce such releases and off-site
transfers by at least 50 percent by the end of
calendar year (CY) 1999, using CY 1994 as a
baseline.

3-6.5 The Chiel of Naval Education and
Training shall incorporate pollution prevention
practices into Navy training. Source reduction
initiatives shall be included into appropriate
training courses.

3-6.6 Commandersandcommandingofficers
of shore facilities shall:

2. Develop and implement a facility Pollu-
tion Prevention Program that incorporates the
HMC&M and hazard communication requirements
of reference (i). Guidance for developing facility
Pollution Prevention Programs is provided in
Appendix G. Guidance for establishing a facility
pollution prevention committee is provided in Tab
A to Appendix G.

b. Develop and implement a facility Pollu-
tion Prevention Plan per paragraph 3-5.4. This
plan shall address the actions required by the
facility for reducing polfution from all sources and
to all media and for meeting the facility’s contri-
bution to their major claimant’s toxic chemical
release reduction requirement. The plan shall also
identify, to the major claimant for funding, all
projects which have a payback period of less than
3 years and shall identify funding requirements for
those projects. The plan shall be developed by
the end of 1993,
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¢. BEstablish or revise as necessary, and
implement, procedures to control, track, and
reduce the variety and quantities of HM in use, in
storage or stock, or disposed of as HW. Include
in those procedures centralized HMC&M opera-
tions per the Navy CHRIMP manual.

d. Develop or revise 23 necessary, and
implement, a facility level HM AUL using an
inventory that identifies and quantifies HM,
including whether the material is an extremely
hazardous substance, hazardous substance, or
toxic chemical as defined ander EPCRA (see
Chapter 4).

¢. Limit open market purchases of HM to
purchases for which a stock numbered product is
unavailable from the supply system and for which
there is a valid controlling document (e.g., main-
tenance reguirement card (MRC), maintenance
requirement plan (MRP), techmical manual,
technical order, maintenance manual, or similar
document). In cases where a standard stock item
is deemed inferior, complete information regard-
ing the item shall be provided to the supply officer
in order that an HM AUL feedback report can be
submitted to document the apparent deficiency.

f. Ensure facility level supply functions
establish and implement a local shelf life control
and management program. See reference k.
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- CHAPTER 4

PROCEDURES FOR IMPLEMENTING
THE EMERGENCY PLANNING AND COMMUNITY RIGHT-TO-KNOW ACT
(EPCRA)

4-1 Scope

a. This chapter provides Emergency
Planning and Community Right-to-Know Act
. (EPCRA) polictes and procedures spplicable to
all Navy shore activity operations in the customs
N territory of the United States and Guam.

b. This chapter implements the require-
ments of Executive Ocder (EQ) 12856 of 3
August 1993, which requires Federal agency
compliance with EPCRA. The Navy will fully
comply with EPCRA requirements of EO 12856
and all related Navy and Department of Defense
(DoD) policy in the customs territory of the
United States and Guam. Neither the EO, nor
this chapter, impose any requirements directly
upon ships, Cognizant shore activities will ac-
count in their reporting requirements for hazard-
ous materials transfecred to and from Navy
ships.

411  References. Relevant references are:

a. 29 CFR 1910.1200, OSHA Hazard
Communication Standard;

h. 40 CFR 261, Identification and Listing
, of Hazardous Waste;

. ¢. 40 CFR 302, EPA Designation, Re-
portable Quantities and Notification Require-
ments for Hazardous Substances under
CERCLA;

d. 40 CFR 355, EPA Regulations for

Emergency Planning and Notification Under
CERCLA;
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¢. 40 CFR 3170, EPA Hazardous Chemi-
cal Reporting and Community Right-To-Know
Requirements;

f. 40 CFR 372, EPA Toxic Chemical
Release Reporting Regulations;

g. 49 CFR 173.2, Shippers - General
Requirements for Shipments and Packaging;

k. DoD Directive 4210.15 of 27 July
1989, Hazardous Material Pollution Prevention;
{NOTAL)

i.  DoD Instruction 6050.5 of 29 October
1989, DoD Hazard Communication Program;
{NOTAL)

j. OPNAVINST 4110.2, Hazardous
Material Conteol and Management (HMC&M);
{NQTAL)

k. OPNAVINST 5100.23D, Navy Occu-
pational Safety and Health Program Manual
(NOTAL).

4-2 Legislation

42.1 Comprehensive Environmental Re-
sponse, Compensation, and Liahility Act
(CERCLA). This Act is intended to provide
funding and enforcement authority for the clean
up of waste disposal sites and for responding to
hazardous substance spills, CERCLA establish-
es a comprehensive response program for past
hazardous waste (HW) zctivities, and the plan-
ning and response framework for hazardous
substance releases.
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42.2 Emergency Planning and Community
Right-to-Know Act (EPCRA). This Act, which
is Title HI of the Superfund Amendments and
Reauthorization Act (SARA), is intended to
encourage and support emergency planning and
to provide timely and comprehensive informa-
tion to the public about possible or potential
hazards associated with toxic chemical releases.
Most notably, specific sections of EPCRA
require immediate notification of releases of ex-
tremely hazacdous substances and hazardous
substances defined under the Comprehensive
Environmental Response, Compensation, and
Liability Act (CERCLA} to State and local
emergency response planners. EPCRA requires
State and local coordination in planning response
actions to chemical emergencies. The Act also
requires the submission of information on chem-
ical inventories and releases.

4-3 Terms and Definitions

43,1  Article, A manufactured item that is
formed to a specific shape or design during
manufacture and has end use functions depen-
dent in whole or in part upon its shape or design
during end use; and which does not release, or
otherwise result in exposure to, a toxic chemi-
cal, under normal conditions of use,

4-3.2  Authorized Use List (AUL). The list
of all hazardous material (HM) necessary to
support the reguirements of a command, facility,
or activity, developed per reference (§).

43.3 Covered Facility. All facilities that
meet one or more of the threshold reporting
requirements under any section of EPCRA.

43.4 Extremely Hazardous Substance
(EHS). Any substance listed in Appendix A or
B of reference (d).

43.5 TFacility. All buildings, equipment,
steuctures, and other stationary items that are
located on a single site or on contiguous or
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adjacent sites and that are owned or operated by
the same person, otherwise known as the "host”
or the "fenceline owner.” For the purposes of
Section 304 of EPCRA, the term itcludes motor
vehicles, rolling stock, and aircraft.

43,6 Hazardous Chemical (HC). A chemi-
cal that is a physical or health hazard a3 defined
in reference (a).

4377 Hazardous Material (HM). Any
material that is regulated as HM per reference
{g), requires a material safety data sheet (MSDS)
per reference (a}, or which during end use,
treatmens, handling, packaging, storage, trans-
portation, or disposal, meets or has components,
which meet or have the potential to meet, the
definition of HW as defined by reference (b)
subparts A, B, C, or D. In general, any materi-
al, which because of its quantity, concentration,
or physical, chemical, or infectious characteris-
tics, may pose a substantial hazard to human
heaith or the environment, Included in this
definition are all EHSs, BCs, hazardous sub-
stances (HSs), and toxic chemicals.

Any other hazard-specific guidance {instructions
or directives) takes precedence over this instruc-
tion for control purposes of HM. Such materials
include ammunition, weapons, explosives and
explosive-actuated devices, propellants, pyro-
technics, chemical and biological warfare materi-
als, medical and pharmaceutical materials,
medical waste and infectious materials, bulk
fuels, radioactive materials, and other materials
such as asbestos and mercury. These materials
should also be considered hazardous and person-
nel exposure may oceur incident 10 manufacture,
storage, use, and demilitarization of these items.

4-3.8 Hazardous Substance (HS). Any
substance listed in Table 302.4 of reference (c).

4-39  Primary Mission. The facility’s chief
responsibility, including activities integral to the
fulfillment of thal responsibility.
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4-3.10 Release. Under EPCRA, it includes
pumping, pouring, emitting, emptying, discharg-
ing, injecting, escaping, leaching, dumping or
disposing into the enviconment {including the
abandonment or discarding of barrels, contain-
ers, and other closed receptacles) of any EHS,
CERCLA release, HS or BC,

43,11 Reportable Quantity (RQ). The
specified amount of any EHS or HS, which
when released in excess of that amount to the
environment, requires reporting under EPCRA
Section 304. RQs are listed in Appendices A
and B of reference (d) and Table 302.4 of
reference (c). Some States may have more strin-
gent limits set for RQs. All facilities are en-
couraged to comply with State and local require-
ments.

4-3.12 Threshold Planning Quantity (TPQ).
The established amount of an EHS, which when
present on-gite at a facility in excess of the
threshold limit, requires reporting under EPCRA
Section 311, TPQs are listed in Appendices A
and B of reference (d).

4-3.13 Taxic Chemical (TC}). Any substance
listed in reference (f).

4-4 Requirements

44.1 EPCRA Policy for Federal Agencies.
As of calendar year 1994, all Federal agencies
are required to comply with the provisions in
Sections 301-303, 304, 311-312, and 313 of
EPCRA, all implementing regulations, and
future amendments. The effective dates for
compliance are:

a. Beginning 1 January 1994: Under
Section 304, a facility where an EBS or HS is
used or stored will provide an immediate verbal
and a written follow-up notice as soon as practi-
cal of a substance released over a 24-hour
period, to any environmental media, that ex-
ceeds the established RQ to all State Emergency
Response Commissions {SERCs) and all Local
Emergency Planning Committees (LEPCs) for
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aress likely to be affected by the release. This
notice daes not relieve the facility of any notifi-
cation requirements covered under other envi-
ronmental regulations.

Releases that result in exposure to personnel
salely within the boundaries of the facility do
not require notification to the LEPC or SERC,
regardless of whether the RQ for the subsiance
was exceeded.

b. 3 March 1994: Under Section 302, a
facility that has present on-site any EHS in a
quantity equal to or greater than the applicable
TPQ will provide one-time notificition to the
SERC and LEPC that the facility is subject to
the emergency planning requirements of EPCRA
for that substance. Notification must include the
facility name, facility point of contact, an alter-
nate point of contact, and phone number.
Thereafter, if an EHS becomes present at the
facility in excess of its TPQ, or if the EHS list
is revised and the facility has present an EHS in
excess of the TPQ, the facility will amend the
original notification to the SERC and LEPC to
include the additional substance within 60 days.

¢. 3 August 1994; Under Section 303, a
covered facility will provide any emergency
planning information requested by the LEPC, to
the extent practical, while taking into consider-
ation national security issues, As aminimum, a
facility subject to EPCRA reporting require-
ments will appoint a facility representative to
actively serve on the LEPC.

d. 3 August 1994: Undec Section 311, a
facility with any HCs present on-gite in an
amount equal to, or greater than, 10,000
pounds, or equal to, or greater than, 500 pounds
(or 55 gallons) or the applicable TPQ (whichev-
er is less) for an EHS, and requiring an MSDS
under the Occupational Safety and Health Act
(OSHA), will submit copies of those MSDSs oc
a list of the HCs grouped by hazard category to
the SERC, LEPC, and the local fire department
with jurisdiction over the facility.
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¢. 1 March 1995: Under Section 312, a
facility meeting Section 311 reporting require-
ments will submit an annual Emergency and
Hazardons Chemical Inventory Form (Tier I or
Tiet II) for applicable HCs. The L March 1995
submission will be for 1994 calendar year
inventory. The annual submission is due on 1
March for the previous calendar year.

f. 1 July 1995: Under Section 313, 2
facility that has 10 or more full-time employses,
and manufactures or processes any listed TC in
excess of 25,000 pounds, or that otherwise uses
any listed TC in a quantity over 10,000 pounds
in a calendar year, is required to submit indi-
vidual release data, Form R, for each applicable
TC. The 1 July 1995 submission will be for
1994 calendar year release data. The annual
submission witl be 1 July for the previous
calendar year.

Federal agencies are required to develop volun-
tary goals to reduce the agency’s total releases
of TCs to the environment from covered facili-
ties by 50 percemt by 31 December 1999.
Baseline information for this goal will be public-
ly reported 1994 Form R reports. Reductions
will be calculated and monitored through future
Form R reporting.

4-5 Navy Policy

Navy policy is to comply with all requirements
of EPCRA as required by EO 12856. Navy
activities should comply with State EPCRA
program requirements $o the extent that resourc-
es allow, and provided such compliance does not
interfere with command ntission accomplishment
ot other legal obligations. The Navy shall fur-
ther take action to use the data generated
through EPCRA reporting to prevent poliution
by reducing HM use and decreasing the rejease
of toxic chemicals into the environment to the
minimum amounts achievable.

451  Compliance wilh FederalEPCRA Re-

quirements. The following procedures must be
used by all Navy shore activities in the customs
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territory of the United States and in Guam in
complying with EPCRA:

a. All activities shall define the facility
fenceline and the primary mission of the facility
in support of EPCRA requirements. Interservice
Support Agreements (ISAs) shall be updated to
ceflect the data collection requirements of the
tenants to the host,

{1) The facility fenceline is most
appropriately defined by Class I property lines
with the fenceline ewner responsible for all DoD
tenants, The fenceline owner, otherwise known
as the "host” command, shall file one report for
the entire facility for each section of EPCRA
requicing a report. Navy activities are not
responsible for reporting actions of non-DoD
Federal agencies.

(2) The primary migsion shouid be a
broad vision of the overall requirements of the
installation.

b. Al facilities shall determine whether
they meet or exceed threshold requirements for
an EHS or HS used at the facility, Each Navy
facility that exceeds a threshold is subject 1o the
reporting requirements of EPCRA for emergen-
cy planning, providing of information, and
emergency notification. Host comnmands shall
ensure thresholds are calculated using the entire
facility inventory.

(1) Each facility that meets or exceeds
a TPQ for an EHS shall notify the SERC and
the LEPC and provide a facility point of contact,
telephone number, and an alternate point of
contact. Notification should have been accom-
plished by ro later than 3 March 1994,

(2) Each covered facility shall request
to participate in local emergency planning func-
tions and appoint a facility representstive to
actively serve on the LEPC. To the extent
practicable, each covered facility shall provide
any emergency planning information requested
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by the LEPC, while taking into consideration
national security issues.

(3) Each facility that releases into any
enviconmental media an EHS or HS in excess of
the RQ for that substance shall immediately
notify ali LEPCs and SERCs in the area Jikely to
be affected by the release of that substance, A
written follow-up notification of the release and
actlons taken shall be submitted as socon as
practicable after the relezse. A standard facility
form shall be prepared with approval chain
identifled to expedita the notification of covered
releases. Notification of the release shall also be
made to the activity’s major claimant in message
form, as soon as is practicable after the release
has occurred.

Releases that result in exposure to personnel
salely within the boundaries of the facility do
not require notification to the LEPC or SERC,
regardless of whether the RQ for that substance
was exceeded.

c. Al activities shall determine if they
meset or exceed threshold requirements for all
HCs they possess that require a MSDS. Each
Navy facitity that exceeds the threshold is sub-
ject to the reporting requirements of EPCRA for
community right-to-know provisions. Host
commands shall ensure thresholds are calculated
using the entire facility inventory.

In general, if the quantity of as HC is present in
amounts equal to or greater than 10,000 Ibs, it
is reportable; and if the substance is an EHS,
and the amount present is equal to or greater
than 500 Ibs {or 55 gallons) or its TPQ, which-
ever is less. For each reportable HC, facilities
shall provide a ore-time submission of a copy of
the MSDS or a list of reportable HCs, grouped
by hazard category, to the LEPC, SERC and the
fire department with jurisdiction over the facili-
ty. A hard copy MSDS abtained from the Haz-
ardous Material [nformation System (HMIS) is
sufficient; see reference (k) for information on
HMIS. Tte submission to the fire department is
to the fire departmeni that would routinely be
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the first alerted during an emergency, Gener-
ally, this would be the Navy fire department
located on the installation, however, it may be 2
non-Navy fire department separate from the
facility.

If a list is submitted, it must contain the follow-
ing information;

{I) A list of the HCs for which a
MSDS is required under OSHA regulations,
grouped by hazard category. That list reed only
include those chemicals (either in mixtures or in
the pure form) that meet or exceed threshold
levels,

(2) The HC listed under all applicable
hazard categories.

(3) The chemical and common name
of each HC as provided on the MSDS.

Amendments to this submission shall be made
within a 3-month perlod after significant new
information is received.

d. Facilities meeting or exceeding HC
threshold requirements shall submit Emergency
and Hazardous Chemical Inventory Forms for
thoge HCs to the LEPC, SERC, and the local
fire department with jurisdiction over the facility
annuglly, by 1 March covering the previous
calendar year's inventory. The initial submis-
sion shall be not later than 1 Macch 1995.
Facilities may submit either Tier I or Tier II
information; however, they are not required to
comply with requests to use any form other than
the Federal Tier I or Tier I forms.

The SERC and the LEPC have the authority to
request a Tier 11 submission for BCs present at
the facility below threshold levels if the request-
or provides a written statement of need.

e. Al facilities not scheduled for opera-
tional closure by 31 December 1997 shall deter-
mine if they meet reporting requirements for
Toxic Release Inventory (TRI) Reporting, Envi-
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romental Protection Agency (EPA) Form R.
Each Navy facility that exceads any of the three
thresholds is subject to the EPA Form R report-
ing requirements. Host commands shall ensure
thresholds are calculated using the entire facility
inventory. TRI reporting requirements skall be
based on the following criteria: )

(1) The facility has 10 or more full-
time employees; and

(2) The facility manufactured (defined
to include imported) or processed a TC in
quantities ia excess of 25,000 pounds over the
course of a calendar year; or

{(3) The facility otherwise used a TC
in quantities in excess of 10,000 pounds over the
course of a calendar year.

These thresholds are TC and activity specific,
and do not include storage or the amount present
at any one time. The transfer of a TC to or
from a Navy ship is not considered to be manu-
facture, process or otherwise use of a TC.
These transfers then, shall not be used to calcu-
late threshold requirements. If the TC has
triggered the reporting requirement elsewhere
however, transfers shall be counted in the facili-
ties Form R inventory.

Navy facilities shall apply TRI reporting require-
ments to those activities that support the primary
mission of the facility. Certain statulory exemp-
tions are intended to exclude some uses of TCs
because the activities are not recessacy for the
primary mission of the facility and because of
the difficulties inherent in tracking small or
diffuse quantities of listed chemicals. Three
primary categories exist under the exemptions,
including use, article, and de winimis. In gener-
al, the use exemption does not apply to TCs
manufactured, processed, or otherwise used in
support of the primary mission. The use catego-
ry has been further clarified to apply to Navy
facilities in the following manner:
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{1} The structural component use
category exempts facilities from reporting the
use of TCs as structural components of the
facility or to ensure or improve structural integ-
rity. This exemption applies to TCs that are
used in or as a result of passive use and includes
passive degradation such as corrosion or abra-
sion, which naturally occurs in buildings, pipes
and other struetural components. Solvents and
other toxic chemicals in paints used to maintain
the physical integrity of a facility as well as such
structures as port cranes, hangers, barracks, etc.
are exempt. TCs thal become part of the struc-
ture or that comprise an article (e.g. copper
piping) are also exempt.

(2) The routine janitorial/facility
grounds maintenance category exenipts facilities
from reporting the use of TCs contained in
products for routine janitorial and facility
grounds maintenance such as janitorial cleansing
supplies, fertilizers, and pesticides similar in
type or concentration to consumer products.
This exemption does not apply to the use of TCs
for maintenance of equipment that supports the
primary mission of the facility. For example,
facilities do not have to report the use of TCs
for lawn maintenance, building maintenance and
grounds maintenance. Chlorine used in on-site
swimming pools for employee recreational use
and chlorine used for treating drinking water is
exempt. However, chlorine used for treating
swimming pools used solely for training pilots
for underwater escape would not be exempt.

(3) Thepersonal use category exempts
facilities from reporting the personal use of TCs
by employees or other personal. This covers the
use of TCs in cafeteriax, commissaries, Navy
Exchanges, Morale, Welfare and Recreation
(MWR) activities or base medical facilities.
“Personal use” covers products such as foods,
drugs, cosmetics, office supplies, or other
personal items that contain TCs and are used for
personal comfort, necessity or other personal
purposes.
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(8) The motor vehicle category ex-
empts facilities from reporting the use of prod-
ucts containing TCs for maintaining motor
vehicles operated by a facility unless such main-
tenance is related to the primary mission of the
facility. Facilities are exempt from reporting the
use of TCs associated with the maintenance of
motor vehicles such as staff cars, base main-
tenance and support vehicles, and privately
owned vehicles, Facilities are not exempt from
reporting the TCs used at the Installation and
Depot Level for the maintenance of the facility’s
primary missijon aircrafl, rotorcraft, ships and
other watercraft, missile or weapons cacriers,
tanks, self-propelled artillery and tactical
wheeled vehicles. Ships in poct, 45 well as those
in drydock, and undergoing repair, painting,
refueling or off-loading of TCs become part of
the reporting process of the cognizan! activity.
Mazintenance below the Installation and Depot
Level maintenance is exempt. For example,
field or organizational level units are exempt
from reporiing TCs used in the maintenance of
vehicles outside the Installation and Depot Level
maintenance shop. Similarly, personnel main-
taining ships at sea are exempt from reporting
their use of TCs.

The determination of whether the maintenance of
a vehicle is exempt is based on whether the
vehicle is part of the primary mission of the
facility and whether the maintenance is conduct-
ed at the Installation and Depat Level. Exemp-
tions are not determined by the mission of the
facility. Thus, Installation and Depot Level
maintenance shops at facilities whose primary
mission is not necessarily vehicle maintenance
are not exempt from reporting the maintenance
of primary mission vehicles.

(5) The motor vehicle mainienance
category applied for fuels, does not exempt
facilities from reporting stationary sources of
fueling for primary mission vehicles and bulk
fuel storage (including movable bulk storage
tanks such as PODs). Releases associated with
the transfer of fuel and releases from non-sta-
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tionary sources of fuel are exempt. Emissions
from mobile sources are exempt.

(6) The intake water/air category
exempts facilities from reporting the use of TCs
present in process water or no-contact cooling
water as drawn from the environment or from
municipal sources. The exemption also covers
TCs present in air used either as compressed aic
or as part of combustion. If air or water guali-
fies for this exemption, even if the TC is 1e-
turned with its medium to the environment, the
TC remains exempt.

(7) The laboratory activity category
applies 1o those TCs manufactured, processed,
or otherwise used in a laboratory for quality
control, research and development and ather
laboratory activities. It is not intended as an
exemption for any facility that is a laboratory or
that has the word “laboratory” in its title, To
qualify, the TCs must be used directly in, or
produced as a result of a laboratory activity at a
Navy facility and the manufacture, processing or
otherwise use must occur under the supervision
of & technically qualified individual. Generally,
bench-scale activities are considered exempt.
Activities that do not directly support research
and development, sampling and analysis or
quality assurance and contro! are not exempt.
Specialty chemical production and pilot plant
scale activities do not galify for the laboratory
activities exemption.

A separate and complete Form R shall be sub-
mitled to the Environmental Protection Agency
(EPA) and the State for each TC meeting thresh-
old requirements. The Form R shall cover not
only the triggering activity, but all activities and
uses of the TC at the facility. The initial sub-
mission is due by 1 July 1995 for calendar year
1994 releases, and annually thereafter by 1 July
covering the previous calendar year releases.

f.  Navy facilities scheduled for operation-
al closure under Base Realignment and Closure
{BRAC) by 31 December 1997 shall be reported
for TR1 by their major claimant using an estima-
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tion technique based on a combination of actual
TRI data for similar active facilities, the nature
of processes carried out at the BRAC facility
and other readily available information on TRI
chemicals at the facility.

g. Prior to the release of any reports to
the LEPC, SERC, non-Navy fire departments,
EPA or the State, activities shall review the
information 1o prevent the release of classified
information. In cases where information regacd-
ing the use of a substance is classified, the
activity shall develop alternative procedures for
protecting activity and off-site personnel.

h, Navy policy and planning in relation to
an accidental release of HS is described in
Chapter 10,

4-6 Responsibililles

4-6.1  The Chief of Naval Operations CNO
(N45) shall:

a. Implement Navy EPCRA palicy.

b. Develop detailed guidance for use by
activities in the implementation of EPCRA
requirements.

¢. Act as the assessment spomsor for
accomplishing implementation of EPCRA and
pollution prevention efforts at Navy activities.

d.  Assignresponsibility for the implemen-
tation of EPCRA and EQ 12856 requirements to
CNO (N45) and/or designate certain responsibil-
ity to COMNAVSUPSYSCOM, COMNAV-
FACENGCOM, major claimants, or otherwise.

e. Forward, with an appropriate cover
letter signed by a flag officer, the Form Rs
obtained from the major claimants for TRI
reports for bases under their command closing
as a result of BRAC on or before 31 December
1997,
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462 COMNAVFACENGCOM shall pro-
vide technical assistance to shore activities, as
requested, to implement EPCRA policy at
activities.
463 COMNAVSUPSYSCOM shall:

a. Assist the CNO (N45) in managing the
HM aspects of the Navy EPCRA effort and
serve as the overall manager for the supply
aspects.

b. Provide Suppori, as requested, to
identify EPCRA listed chemicals in supplied
materials.

¢. Develop, implement, and maintain a
Navy-wide system for acquiring only authorized
HM, integrating command and shore activity
HM AULSs to support reduced EPCRA report-
ing.

d. Provide guidance to and coordinate
efforts of the Navy-wide HM substitution ef-
forts, including development of a substitution
guidance document to support reduced EPCRA
repocting.

e, Establish methods to reduce/minimize
the entry of new HM into the supply system.
Prior to the introductior of new HM into the
system, 3 valid requirement for the HM must
exist; a complete MSDS shall be locally avail-
able; and a review shall confirm that existing
non-hazardous or less hazardous substitutes are
not available to support reduced EPCRA report-
ing (see Chapter 3 for details).

4-6.4 The Chief of Naval Education and
Training shall incorporate EPCRA guidance and
policies into Navy training. Pollution prevention
and source reduction initiatives as applicable to
EPCRA requirements shall be included in appro-
priate training courses.




4-6.5 Magajor claimanis shall:
a. Program, budget, and allocate funds
for all identified activity EPCRA requirements.

b. Assist COMNAVSUPSYSCOM in
developing and maintaining & centralized list of
authorized HM or the approved, less hazardous
substitutes. Ensure that activities under their
cognizance use only those HMs that appear on
the BM AUL in support of reducing EPCRA
reporting requirements,

¢. Develop and implement BM elimina-
tion/substitution processes for all systems and
operations under their cognizance to support the
reduction of EPCRA reporting.

d. Develop processes that ensure that the
least hazardous, technically acceptable materials
are incorporated into the activity AUL to im-
prove EPCRA reporting efforts (see Chapter 3
for details). :

e. Compile TRI reports for facilities
under their command closing as s result of
BRAC on or before 31 December 1997. These
reports will be developed through an estimation
technique discussed in paragraph 4-5.1e and
supplied to CNO (N45) on individual Form Rs
for each facility prior 10 1 July of the year
following the reporting year. The first reporting
year will be calendar year (CY) 1994, Facility
commanding officers shall not sign the Form Rs.
Form Rs will be transmitted to the Environmen-
tal Protection Agency by CNO (N45) with an
appropriate cover letter.

4-6.6 Commanders and commanding
officers of shore activities shall refer to para-
graph 4-5 for specific requirements and shall;

a. Define the facility fenceline, including
all tenants, and the primary mission of the
facility to support EPCRA reporting require-
ments. Revise and update ISAs to support these
requirements.
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b. Ensure all thresholds are calculated
using the entire facility inventory and all report-
ing requirements for that facility under EPCRA
are mef.

¢.  Ensure all publicly avsilable dats has
been reviewed to prevent sensitive or classified
information from being released. Sign each
EPCRA Form R as the validating official.

d. Use data provided from EPCRA re-
potting in developing a comprehensive Pollution
Prevention Plan applicable to the activity (see
Chapter 3 for details),

€. Reduce the releases of TCs as identi-
fied in the Pollution Prevention Plan to support
a reduction in EPCRA reporting requirements,

f. Develop and implement a local HM
AUL using an inventory that identifies and
quantifies HM, including whether the material is
an EHS, HS, or TC.

g. Establish and implement procedures to
control, track, and reduce the variety and quanti-
ties of HM in use, in storage or stock, or dis-
posed of as HW, to support reduced EPCRA
reporting,

h. Identify funding needed to the mijor
claimant to support all EPCRA requirements.

4-6.7 Regional Environmental Coordina-
tors (RECs) shall:

a. Coordinate with regulators, covered
facilities, and CNO.

b. Disseminate policy and guidance
information to covered facilities.
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CHAPTER §

CLEAN AIR ASHORE

5«1 Scope

This chapter is applicable to air emissions from
stationary, mobile and area sources at all shoce
facilities within the United States, Commoawealth
of Puerto Rico, Virgin Islands, Guam, American
Samoy, and Commonwealth of the Northern
Muarianas Islands. Navy policy with respect to
installations in foreign countries is provided in
Chapter 18.

Refer to Chapter 6 for management of ozone
depleting substances.  Requirements for the
control of air emissions from ships are discussed
in Chapter 19,

5-1.1  References. Relevant references are:

a. 29 CFR 1910.119, Process Safety
Management of Hazardous Chemicals:

b. 40 CFR, Parts 9-88, Environmental Pro-
tection Agency (EPA) Air Programs Regulations;

¢. 40 CFR Part 372, EPA Toxic Chemical
Release Reporting Regulations;

d. 41 CFR Subchapter H, Parts 4147 GSA
Disposal Regulations;

e. 48 CFR Chapter 1, Federal Acquisition
Regulation;

f. DoD Directive 4210.15 of 27 July,
1989, Hazardous Material Pollution