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PREFACE

This deskbook is prepared by the Criminal Law Division, The

Judge Advocate General's School, U.S. Army, to guide Special

Assistant United States Attorneys (SAUSAs) in all aspects of

criminal practice in U.S. District Court.

TAB A provides a sample Memorandum of Understanding for the

creation of a SAUSA program at the installation level.

TAB B is a brief outline of current practice before U.S.

Magistrate Judges in U.S. District Court, including references,

jurisdiction, pre-trial and trial procedure, penalties, and

sentencing.

TAB C contains sample forms and formats for use before U.S.

O Magistrate Judges.

TAB D is a brief outline of current felony practice in U.S.

District Court, including references, jurisdiction, penalties, pre-

trial and grand jury procedure, and sentencing.

TABs E through U contain sample documents for use in U.S.

District Court, including search warrants and affidavits, arrest

warrants and affidavits, indictments and informations, voir dire,

jury instructions, and plea agreements.

Users who have suggestions or comments for improving this text r

Fhould send them to the Commandant, The Judge Advocate General's [1
Li

School, U.S. Army, ATTN: JAGS-ADC, Charlottesville, Virginia

22903-1781.

IV . Ulty Codes

6i 1"0 '1PI I
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MEMORANDUM OF UNDERSTANDING
BETWEEN

UNITED STATES ATTORNEY FOR THE
EASTERN DISTRICT OF NORTH CAROLINA

AND
STAFF JUDGE ADVOCATE

XVIII AIRBORNE CORPS & FORT BRAGG
FORT BRAGG, NORTH CAROLINA

SUBJECT: Fort Bragg Special Assistant United States Attorney
(SAUSA) Program

1. Purpose: To record understandings related to the civil and
criminal SAUSA program at Fort Bragg.

2. Reference:

a. Title 28, United States Code, section 543.

b. Army Regulation 27-40, Litigation.

V Understandin.g41'.

a. The Staff Judge Advocate will select Army attorneys who,
with the approval of the United States Attorney, will be
appointed as SAUSA's under Title 28, United States Code, section
543. These SAUSA's will practice civil and criminal law at the
direction of the United States Attorney.

b. SAUSA's will be assigned cases in which the Department of
the Army has an interest. Cases may include, but are r~ot limited
to, prosecution of felonies and misdemeanors, litigatiorA of
medic-1 e and property damage ci•, and defense of tort
claims in U.S. District and Magistrate's Courts.

c. The United States Attorney agrees not to solicit any Fort
Bragg SAUSA for employment in a civilian capacity for two years
following completion or termination of that SAUSA's service with
the United States Attorney, without prior approval of the Staff
Judge Advocate.

d. This MOU remains in effect unless rescinded by either the
United States Attorney or the Staff Judge Advocate.

lf'- 1

eaJohnn. Margaret Person Currin
Col cel, U.S. Army U.S. Attorney, E.D.N.C.
Sta ff ge Advocate Raleigh, North Carolina
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TAB B

PROSECUTIONS BEFORE U.S. MAGISTRATE JUDGES

I. References.

A. Federal Criminal Code and Rules, West Publishing Company,
published annually.

B. United States Attorneys' Manual, Criminal Division,
Volume 111(a), U.S. Department of Justice, updated
annually.

C. Federal Sentencing Guidelines Manual, West Publishing

Company, published annually.

D. J. Cissell, Federal Criminal Trials (2d ed.) (1987).

E. Fletcher, Federal Criminal Prosecutions on Military
Installations, The Army Lawyer, Aug. 1987, at 21.

_? M. G -na , V- A T.orf1- _ v- a ........ a • •t e I ourt, The Army,
Lawyer, Aug. 1987, at 27.

II. Criminal jurisdiction. 18 U.S.C. § 3401.

A. Adults. TriablE for all misdemeLnors.

B. Juveniles (less than 18 years).

1. Triable only for petty offenses
(Class B, C, or infracti.n).

2. No sentence to imprisonment.

C. Soldiers. FORSCOM and TRADOC installations have
discretion to use UCMJ or to prosecute minor traffic
offenses (including DWIs) before U.S. Magistrate Judges
in U.S. District Court.

D. Consent court. Defendants can demand trial by jury in
U.S. District Court.

Ad®a



III. Penalties.

A. Imprisonment IAW classification. 18 U.S.C. § 3559.

1. Class A: over 6 months to 1 year imprisonment.

2. Class B: over 30 days to 6 months.

3. Class C: over 5 days to 30 days.

4. Infraction: 0 to 5 days.

B. Fines IAW 18 U.S.C. S 3571. Individual defendants:

1. Any misdemeanor resulting in death: $250,000
maximum.

2. Class A (not resulting in death): $100,000 maximum.

3. Class B or C (not resulting in death): $5,000
maximum.

4. Infraction: $5,000 maximum.

5. Increased fines for o cganizations:
18 U.S.C. S 3571(c).

6. Alternative fine based on gain or loss: 18 U.S.C.
S 3571(d).

IV. Pre-Trial Procedure.

A. Generally. Rules of Procedure for the Trial of
Misdemeanors befure Unfited States Magistrates were
abolished on 1 Dec 90.

1. Effective 1 Dec 90 all proceedings before U.S.
Magistrate Judges are governed by Fed. R. Crim. P.

2. Fed. R. Crim. P. 58 now provides Procedure for
Misdemeanors and Other Petty Offenses; Magistrate
Judge may follow provisions of these rules as he or
she "deems appropriate" for petty offenses not
permitting sentence to imprisonment.



B. Adults.

1. Follow IV. A., above.

2. Detention IAW 18 U.S.C. SS 3141 and 3142.

C. Juveniles.

1. Follow 18 U.S.C. SS 5031-5036.

2. Detention. If detained prior to disposition, must
arraign and try within 30 days or information is
dismissed IAW 18 U.S.C. § 5036. Information may not
be reinstituted "except in extraordinary
circumstances".

V. Trial Procedure.

A. Generally. Fed. R. Crim. P. 23-31.

B Trial by jury.

1. Class A only.
2. No right to trial by Juy, where sentence of

imprisonment is 6 months or less. Blanton v. City
of Las Vegas, 489 U.S. 538 (1989).

VI. Sentencing Procedure.

A. Generally. Fed. R. Crim. P. 32.

B. U.S. Sentencing Guidelines. See Federal Sentencing
Guidelines Manual, West Publishing Company, published
annually.

1. Effective 1 November 1987; significant amendments
have occurred in each succeeding year so that
current Sentencing Guidelines may not apply to
charged offense(s).

2. Apply to Class A misdemeanors only. U.S.S.G.
Chapter One, Part A., para 5.; U.S.S.G. § 1B1.9.

3. Apply to crimes assimilated under 18 U.S.C. S 13.
U.S.S.G. § 2X5.1. See e.q., United States v. Young,
916 F.2d 147 (4th Cir. 1990).

4. Do not apply to Class B, C, or infractions.

U. . . i .9.

5. Do not apply to any juvenile proceedings.
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TAB C

DOC11MES FOR USE BEFORE U.S. MAGISTRATE JUDGES

There are 93 Districts and 93 United States Attorneys. Each
has his or her own formats for documents used in court. The forms
in this deskbook are examples only; use them with the local U.S.
Attorney's approval.

A. Complaint (sample-W.D. Wash.)

B. Discovery checklist (sample-W.D. Wash.)

D. Subpoena for expert witness (sample-W.D. Wash.)

E. Plea agreement (2) (samples-W.D. Wash.)

F. Evidence list (sample-W.D. Wash.)

G. Witness list (sample-W.D. Wash.)

H. Trial brief (sample-W.D. Wash.)

I. Response to motion to suppress (sample-W.D. Wash.)

J* Covcrnmcnt' .. r...a.std .ury instructions (samp . •-d.
Wash.)

K. Motion to dismiss (sample-W.D. Wash.)

L. Order dismissing complaint (sample-W.D. Wash.)

M. Motion to dismiss and quash bench warrant (sampie-W.D.
Wash.)

N. Order to dismiss and quash bench warrant (sample-W.D.

Wash.)

0. Verdict form (sample-W.D. Wash.)

P. Letter to Chief, General Litigation, DOJ, requesting
permission to prosecute juvenile adult

Q. Motion requesting defendant be transferred to adult
Jurisdiction

R. Practice Note, Prosecuting Juveniles as Adults in United
States District Court: Some Practical Guidnce The Arm
Lawwyer, July 1991, at 21.



S. Criminal information (sample-E.D. Va.)

T. Implied consent notification (saxnple-E.D. Va..)

U. Detention of civilians on military reservations (SOP,
SJA, Fort Belvoir, VA)



1 December 4, 199071

MAGISTRATE HULSCHER
2

a UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

4 UNITED STATES OF AMERICA,

5 Plaintiff, C
) Case No.

6 VS.

JOHN L. DOE, COMPLAINT

8 Defendant.
__)

9 -------------------------
ii

10 !!FIRST COUNT

ii I VIOLATION OF: 18 U.S.C. Section-
I' 7 and 13; .C.W.

12 46. 61. 5502

13 The undersigned complainant, being duly sworn, states: That

14 on or about November 2, 1990, at Fort Lewis, Washington, within

:!the special maritime and territorial jurisdiction o+ the Uniteda !I
w i States. JOHN L. DOE, did drive a motor vehicle while under the

17 influence of intoxicating llquor/drugs.

18 SUPPORTING AFFIDAVIT

19 After reviewing police reports and all witness statements.

20 the undersigned complainant, a duly appointed judge advocate in
ithe

21 'the United States Army, Fort Lewis, Washington, stated that on tine

22 above date at approximately 8:;05 p.m. , Fort Lewis Military Police

23 'Officer (MP) BRIAN D. JOHNSON observed a vehicle, operated by th_•

24 DEFENDANT, stop at Jackson Avenue, adjacent to the Madigan Gate.

25 MP JOHNSON sent his partner, MR KURT R. MUELLER, to check on the

26 LDEFENDANT. MP MUELLER informed MF JOHNSON that the DEFENDANT was

27 1i

28 Special Assistant US Attorney
F'ost Office Box 33695

COMPL.A I NT Fort Lewis, Washington 984-3-0.69529 PAGE 1 (206) 967-4/601

30



"wasted" inside his vehicle. MP JOHNSON then approached the

2 vehicle and observed the DEFENDANT asleep in the vehicle, which

3 had a strong odor of alcohol.

4 I The DEFENDANT was asked to submit to a field sobriety

5 test, administered by MP JOHNSON, which the DEFENDANT failed. The

6 DEFENDANT was falling, needed support and swaying in his balance.

The DEFENDANT was likewise falling and swaying in his walking and

was staggering in his turning. The DEFENDANT was vomitting and

9 his speech was mumbled, mush-mouthed and confused. In the opinior
10

of MP JOHNSON, the DEFENDANT was obviously intoxicated and unfit

ii
to drive.

12 12 The DEFENDANT was apprehended and transported to the Military

1 Police Station at Fort Lewis, Washington. The DEFENDANT was

14
advised of his legal rights and the implied consent warnings under

15 1
i Washington law and refused to submit to a Breath Alcohol Content

16
IVerification Analysis.

17
The DEFENDANT was further processed, cited and transported t:

18
lithe Madigan Army Medical Center (MAMC) Emergency Room, where he

19
Iwas treated for alcohol poisoning. The DEFENDANT was later

20 Irelcacd to his wife with a Court ddte set.

21

22

23

24 I

25

26

27

28

29 Special Assistant LIS Attorney
Post Office Bo% 7::3695

30 COMPLAINT Fort Lewis, Washiington 9 -9-4 7 67.
F'A13E 2 (@6 967-4bi1l



ii

The complainant further states that she believes MFs BRIAN D.

2
* JOHNSON, KURT R. MUELLER and WENDI S. COMBS and TONY E. CARPENTER

31
to be material witnesses in relation to this charge.

4

6
DEBORAH K. CHRISTOPHER

1 Compi ai nant

8 Complaint sworn to before me, and subscribed in my presaiceq

9his -- day of ¶ 1990.

10

--
U. S. Magistrate

12

13

14

1b

17

18
19

20

21

22

23

24
I'

25

26
27

.28

29
Special Assistant US Attorney

30 Post Office Bo; 776 5

COMF'LA I.NT Fort Lewis, Washington 9842C-06J6-5
FAGE (206) 967-4601



DISCOVERY CHECKLIST

Delivered/Mailed
(Date)

By Whom

DD 1805, Violation Notice

DA 3975 MP Report, Typed

DA 3975 MP Report, Handwritten

_ DA 3881, Rights Warhing Procedure/Waiver Certificate

BAC Verifier Datamaster/Implied Consent Warning For Breath

_ BAC Verifier Datamaster -- Alcohol/Drug Arrest Report

BAC Verifier Printout (Breath Analysis)

__ DD 1920, Alcoholic Influence Report

Sobriety Tests

BAC Verifier Datamaster Calibration #
Status Report

•.__Test Certification
___Sealed Certification

Data Master Installation
Repairs and/or Adjustments

_ BAC Verifier Database (Printout)

Solution Certificate Records
External Standard Batch #

Driving Record

Traffic Accident/Incident Report

__ DA 2883, Sworn Statement

Evidence/Property Custody Document

0



AQ 89 (Rev. 5185) Subpoena

WESTERN DISTRICT OF WASHINGTON

UNITED STATES OF AMERICA

v. SUBPOENA

GAREY N. RICKHER CASE NUMBER: 90-0840M

TP OF CASE SUPIDENA FOR

0 CIVIL E CRIMINAL L PERSON DOCUMENT(S) or OBJECT(S)

TO:
A Forensic Toxicologist on Batch #90130
Washington State Toxicology Lab
Harborview Medical Center, ZA-88
325 Ninth Avenue
Seattle, WA 98104-2499

YOU ARE HEREBY COMMANDED to appear in the United States District Court at the place, date, and time

specified below to testify in the above case.

PLACE COURTROOM
US Courthouse Magistrate Court
ilth and A Street (fourth floor)
Tacoma, Washington DATE ANO TIME

01/29/91 @ 0900

YOU ARE ALSO COMMANDED to bring with you the following document(s) or object(s): *

All documents and demonstrative exhibits necessary to testify
about the BAC Verifier Datamaster Instrument #707513 used on
November 4, 1990, with Batch #90130.

Q3 See additional information on reverse

This subpoena shall remain in effect until you are granted leave to depart by the court or by an officer acting on

behalf of the court.

U.S. MAGISTRATE OR CLERK OF COURT DATE

(BY) DEPUTY CLERK

IUESTIONS MAY BE ADDRESSED TO:
This subpoena is issued upon application of the: CPT WILLIAM T. BARTO

SPECIAL ASSISTANT US ATTORNEY
W -Plaintiff -Defendant [U.S. Attorney POST OFFICE BOX 33695

FORT LEWIS, WA 98433-0695
ATTORNE•'S NAME. ADDRESS AND PHONE NUMBER

"1it not applicable, enter "none", (206) 967-4601
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RETURN OF SERVICEM~

REEVD DATE PLACE

By SERVER
DATE PLACE

SERVED

SERVED ON (NAME) FEES AND MILEAGE TENDERED TO W(TNESs(2)

SYES EJNO AMO0UNT $ -

SERVLD BY TI TLE

STATMENTOF SERVICE FEES
TRAVEL ]SER VIC ESTOA

DECLARATION OF SERVER (2

I declare under penalty of perjury under the laws of the United States of America that the foregoing
information contained in the Return of Service and Statement of Service Fees is true and correct.

Executed on__ Iweo we

Addrwss of Sew,

ADDITIONAL INFORMATION

(1) As to wmo may asrve a tutipoina and the manner of its "Wseie see Rule 17(d). Federal Rules of Criminal Prooedlire. or Rule 45(c), Federal Rules of Ch'~
Procedure.

(2) 'Fees and mileage need not be tendered to the doponesnt upon service of a subpoena issued onh b4~sif of the United States o4, an officer or agency thereUW
(Rule 49(c), Federal Rules of Civil Proceduroi Rule 17(d), Federal Rulos of Crimninal Procedurel or on behalf of certain Indigent parties crid criminal
defenoants who are unable to pay such costs (28 USC 1025, Rule 17(b) Federal Rules of Criminal Procedure)".



1

January 24, 1991
2 MAGISTRATE HULSCHEF

3 UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON4

UNITED STATES OF AMERICA, )5 )|
Plaintiff,

6 ) Case No. 90-0123M
Vs.)

7 )
JOHN DOE, ) PLEA AGREEMENT8)

Defendant.9 )

10

11 COES mOW the United States of America, by and through its

12 attorney, WILLIAM T. BARTO, Special Assistant Attorney and the

13 DRFMDADT, JOHN DOE, and his counsel, JEREKY STONE, and enter intc

14 the following plea agreement pursuant to Rule 11(e) of the Federal

15 Rules of Criuinal procedure:

0 16 1. The DEFENDANT agrees to plead guilty to Count One of the

17 1complaint, charging him with possession of a controlled substance

18 in violation of 21 U.S.C. Section 844, the penalty for which is a

19 minimuu fine of $1,000 or imprisonment for not more than one year,

20 or both.

21. M.u- UAA=• Sta-= ares not to oppose any defense

22 'request that this Court impose a deferred entry of judgment

23 pursuant to Title 18, United States Code, Section 3607, should thE

24 defendant qualify for such deferral. The United States and the

25 DEFMMAXT receund that the Court defer sentencing the DEFENDANT

26-

27 Special Assistant US Attorney

28 PLEA AGREEMENT Fort Lewis, Washington 98433-0695
* PAGE 1 (206) 967-4601

29
30



1

on Count one for a period of twelve (12) months to allow the
3 iDEFENDANT to demonstrate his good behavior. The United States

4 recommands that the Court impose the following conditions:

a. The DEFENDANT shall not violate any federal, state, or5

local law, excluding minor traffic infractions.6

b. The DEFENDANT shall continue to reside in the Western
7

District of Washington. If he intends to move out of the8

district, he shall notify the Special Assistant United States

10 Attorney so that appropriate transfer of program responsibility

can be made.11

c. The DEFENDANT shall attend school or work reqularly at L12

lawful occupation or othervise ccoply with the conditions set13

forth herein.
14

d. The DEFENDANT shall follow the program and conditions asM

set forth by his probation officer, which may include random W
16

17 jurinalysis and weekly contact.

3. The DEFENDANT acknowledges and underbtands that1819 ýsentencing rests within the sound discretion of the Court, and
that if the Court should find this agreement unacceptable, that

21 4- iL l to withdtaw his pi-1 of guilty.
21

22

23

24

25

26

27

28

29 Special Assistant US Attorney
Post Office Box 33695

30 'PLEA AGREEMENT Fort Lewis, Washington 98433-0695
30 !PAGE 2 (206) 967-4601

PAE



4. There are no terms, expressed or implied, to this2

i!agreeemnt other than set forth in writing in this document.
DAMXD this day of , 1991.

4

5

6 JOr DOE
Defendant7

8

9

10JRX STO•NE-Attorney for the Defendant

12

13 WILLIAM T. BARTOt
Special Assistant L.S. Attorney

14

15

016
17

18

19

20

22.

22

23

24

25

26

27

Special Assistant US Attorney
29 Post Office Box 33695

PIEA AGREEMENT Fort Lewis, Washington 98433-0695
3 PAGE 3 (206) 967-4601



1 December 14, 1990
MAGISTRATE BURGESS

2
UNITED STATES DISTRICT COURT

3 WESTERN DISTRICT OF WASHINGTON

4 UNITED STATES OF AMERICA, ))
5 Plaintiff,

) Case No. 90-0733M6 vs.)
)

7 JOHN DOE, ) PLEA AGRMUMT)
8 Defendant.

9

10
CCNES ROW the United States of America, by and through its

11 H
attorney, WILLIAM T. BARTO, Special Ausistant Attorney and the

12
DEFENANT, JOHN DOE, and his counsel, JOE QUAIRTANCE, and enter13
into the following plea agreament,

14

15 The DEFEND4ANT agrees to plead guilty to Count One of the

16 Complaint chartging him with driving while intoxicated in violatior:

1of R.C.W. 46.61.502, the maximum penalty for which is a fine of17
$1000.00 or imprisonment for not more than one year, or both.

18
2. The United States Govezrment agrees to a fine of $350.00,

19
365 days of imprisonment (364 days ouspended), and attendance and

20
2, completion of an Alcohol Iiformation School.

3. The DEFENDANT acknowledges and understands that22 i
sentencing rests within the soumd discretion of the Court, and

23
that if the Court should find this agreent unacceptable, that hc

24
tilwl be allowed to withdraw his plea of guilty and enter a plea of

25 1inot gilty.
2 F

4. The Government further agrees to dismiss Count Two and
27

ccI' -A±~ Eat L.LALa % M VL OtSIALV11Uifg.
28

29 Special Aesistant US Attorney
Post Office Box 33695

30 PLEA AG.REEMENT Fort Lewis, Washington 98433-0695
rAGE 1 (206) 967-4601.



5. There are no terms, express or implied, to this agreement1--

other than set forth in writing in this document.

3

JOHN DOE
4 Defendant

5

6

7 JOE QUAIRTANCE
Attorney for the Defendant

8

9

10 _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

WILLIAM T. BARTO
11 Special Assistant U.S. Attorney

12

13

14
15 O -

16

17

18

19

20

21

22

23

24

25

26

27

28

29 Speci&1 Assistant US Attorney
Post Office Box 33695

30 PLFA AGREEMKI Fort Lewis, Washington 98433-0695
PAGE 2 (206) 967-4601



II

1 kV January 18, 1991
2 MAGISTRAfTE BURGESS

2 -

, UNITED STATES DISTRICT COURT
3 WESTERN DISTRICT OF WASHINGTON

4 UNITED STATES OF AMERICA, )

5 Plaintiff,
S) Case No. 90-0821M6 Vs.)
) -

7 JOHN DOE, ) EVIDENCE LIST

8 Defendant. )

9 )

10 The Government intends to Introduce the following evidence:.

11
1. DD Forms 1805, Violation Notices.

12
2. WSP-FP-223, Breath Alcohol Content Results.

13
143. DA Form 3975, Military Police Report (typed).

14
15 D- - 3975, -s-i-it w-po c jj•ll• f Ul W.- t n).

16 5. DA Form 2823, Sworn Statmnnt of Rodney C. HARDEE.16

7 6. DA Form 1920, Alcoholic Influence Report.17 .

7. An Implied Consent Warning for Breath.
18

8. A Voluntary Blood/Urine/Breath Statment.
19

9. DA Form 3881, Rights Warning Procedure/Waiver Certificate.
20

21 DATED this day of 1991

22 Respectfully submitted,

23

24 _ _ _ _ _ _ _ _ _ _ _ _
WILLIAM T. BARTO

25 Special Assistant U.S. Attorney

26

28

29 Special Assistant US Attorney
Post Office Box 33695

30 EVIDENCE Fort Lewis, Washington 98433-0695
PACE 1 (206) 967-4601



1 January 18, 1991

2 MAGISTRATE BURGESS2
UNITED STATES DISTRICT COURT

3 WESTERN DISTRICT OF WASHINGTON

4 UNITED STATES OF AMERICA, )

5 Plaintiff, )
) Case No. 90-0821M6 vs.

)
7 JOEM DOE, ) WITNESS LIST

)
8 DeOfendant. )

9 II

10 The Government intends to call the following witness(es):

11

1. Darrell E. DOUGLAS, Fort Lewis Traffic Section, 967-3561.
12

2. Kelvin W. ASHE, Fort Lewis Traffic Section, 967-3561.13

14 3. Rodney C. HARDER, 170th MP Company, 967-3361.

i 4. Theodore BAREHART, 170th NP Company. 967-3361.

*16 1 DATED this day of _, 1991.

17 Respectfully submitted,

18

19 _-
WILLIAM T. BARTO
Special Assistant U.S. Attorney

21

22

23

24

25

26

27

29 Special Assistant US Attorney

Post Office Box 3369530 WITNESS LIST Fort Lewis, Washington 98433-0695

PAGE 1 (206) 967-4601
IIm



1 January 4, 1991

2 MAGISTRATE BURGESS

UNITED STATES DISTRICT COURT
3 WESTERN DISTRICT OF WASHINGTON

4 UNITED STATES OF AMERICA, )

5 Plaintiff,
) Case No. 90-0775M

6 vs. )

7 JNM DOE TRIAL BRIEF

8 Defendant. )

9)

10 ii ~FACTS_ _

On September 14, 1990, at approximately 11:15 p.m., the12
3 Military Police Station was notified of a motor vehicle accident.

14 ,i revealed that a vehicle, operated by the DEFENDAWI14 i Inveusgti°n

with RONLD J. ADERHOLD and DENIS J. JOHNSON as passengers, was
15 1

0 16 traveling on Flora Road at a high rate of speed and in a reckless
manner. The DEFENDANT lost control of his vehicle causing the

17
7 vebicle to exit the roadway and roll over three times striking twc

18 i
directional signs. JOHNSON and ADKRHOLD were transported to19

20 'Madigan Army Medical Center (MRAW) Emergency Room by a privately

oi a-d vehicle, -,L,,u JOHNSU'N was treated by Doctor PETERSON for a21 i fractured arm and admitted to the hospital. ADERHOLD was treated
22

for a bruised knee and released.
23

Upon arrival to the scene of the accident, Military Police24
Officer (MP) DARRELL E. DOUGIA5 wva taken to the DEFENDANT, who

25
26 vwas lying face down in soe bushes, by a witness who had been261
27 'following the DEFENDANT. NP DOUGLA,9 detected a strong odor of an

11alcoholic beverage on the DEFENDANT'S breath.
28

S29 Special Assistant US Attorney

Post Office Box 3369530 TRIAL BRIEF Port Lewis, Washington 98433-0695
* PAGE 1 (206) 967-4601



An ambulance arrived and transported the DEFENDANT to MAMC1

2 IEmergency Room where the DEFENDANT was treated by Doctor SNUFFIN

Sfor head in juries and admitted to th e hospital . The DEFEN DANT3

4 refused to submit to a blood sample being taken and tested for4

Blood Alcohol Content.5

Further investigation by MP DOUGLAS revealed that neither thE6

DZYBNDAT nor JOHNSON were waring seat belts and the DEFENDANT7
did not havo a litter bag in the vehicle. Statements by witnesseE8

,Ialao revealed that the DEFENDANT had been drinking prior to the9 •

':accident and that the DEFEMDANT had been doing approximately 55
10

1 juph upon entering the curve where he lost control of his vehicle.

1 1JOHNSOM and the DEFENDANT were processed and cited.12 j

13 DISCUSSION

14 Washington Revised Code 46.61.502 provides, in part:14II
A parson is guilty of driving while under the

15 influence of intoxicating liquor or any drug
if he drives a vehicle within this state while:

16
(1) He has a 0.10 percent or more by weight

17 of alcohol in his blood as shown by chemical
analysis of his breath, 46.61.506 as now or as

18 hereafter amended;

19 (2) He is under the influence of or is affected
20 by intoxicating liquor or any drug;

(3) He is under the combined irfluence of or is
21 affected by intoxicating liquor or any drug.

22 Washington Revised Code 46.61.500 provides, in part:

23 Any person who drives any vehicle in willful or wanton
24 disregard for the safety of persons or property is

24 guilty of reckless driving.

25 Washington Revisud Code 46.61.688 provides, in part:

26 Every person sixteen years of age or older operating or

27 assembly in a properly adjusted and securely fastened
manner.

28

29 Special Assistant US Attorney
Post Office Box 33695

30 TRIAL BRIEF Fort Lewis, Washington 98433-G695

PAGL 2 (206) 967-4601



1 Washington Revised Code 70.93.100 provides, in part:

2 The owner of any vilhicle or watercraft who fails to keer
a and use a litter bag in his vehicle or watercraft, shalL

be guilty of a violation of this section and shall be
4 subject to a fine as provided in this chapter.

5 United States Code Title 18, Section 1361 provides, in part:

Whoever willfully injures (r cosits any depredation
6 against any property of the United States, or of any
7 department or agency thereof, ... is guilty of

destruction of government property.

8 The Government will offer into evidence the testimony of

9 Military Police Officers DARRELL E. DO(ELAS and TERRY G. JANEWAY,
10i

11Military Police Investigator LARRY R. LAWSON, RONALD J. ADERHOLD,

1 'JASON C. LEONTITISIS, KELLY N. HARCHIS, MALNIE A. PROCTOR, NEESP

12 !N. ARTZ, and DENNIS A. JOHNSON. The Government will also

13 introduce violation notices, militarxy police reports, a military

14 jpolice accident report, an implied consent warning for blood, a

15 1 -1 .ra.6 wa-zafl9%q waivur/prmcacure certificate, a certitied copy of

V 16 the DEFENDANT'S driving record, and written sworn statements of

17 DARRELL E. DOUGLAS, JASON C. LEONTITSIS, KELLY N. HARCHIS, NEESA

18 N. ARTZ, and MALNIE A. PROCTOR.

19 CONCLUS ION

20 With the introduction of the above named documents and

23. testimony, the Government will show beyond a reasonably doubt that

22 the Defendant was on September 14, 1990, driving while

23 ! intoxicated, driving in a reckless manner, driving without seat
li

24 "'belts or a litter bag, and did destroy Government property in

25 "violation of Washington State Law and United Staites Law.

26

27
28 i
29 Special Assistant US Attornoy
30 Post Office Box 33695TRIAL BRIEF Fort Lewis, Washington 98433-0695

PAGIE 3 (206) 967-4601



Submitted this day of , 1991.

2 -3 Respectfully submitted,

4

WILLIAM T. BARTO
5 Special Aesistant U.S. Attorney

6

7

8

9

10

1).

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

29 Special Assistant US Attorney
I! Post Office Box 33695
TIAL BRIEF Fort Lewis, Washington 98433-0695

ýIPAGE 4 (206) 967-4601



1

2 January 23, 1991
2 MAGISTRATE BURGESS

S3 UNITED STATES DISTRICT COURT
4 IWESTERN DISTRICT OF WASHINGTON4

5IUNTED STATES OF AMERICA, )5 )
Plaintiff, )

6 ) Case No. 90-0830M
7 vs. )

RESPONSE TO
JOHN DOE, ) DEFERDART'S MOTION TO8 ) SUPPRESS AND DISMISS

9 Defendant.

10 In the United States District Court for the Western District

11 of Washington at Tacoma;

12 COKES NOW, the United States of America, by and through its

13 undersigned attorney, WILLIAM T. BARTO, requests the Court deny

14 the motion of the DEFENDANT.

15 DISCUSSION

16 I. THE COURT SHOULD AEDMIT ALL EVIDENCE LEADING UP TO AND

17 S!FOLLOWING FROM THE DEFENDANT'S APPRE11RUSION BECAUSE THE
:'I

18 APPREHENSION ITSELF WAS LANFUL.

19 A. THE INITIAL STOP OF THE DEFENDANT WAS REASONABLE IN

20 LIGHT OF THE REGULATORY POWER OF MILITARY COMMANDERS TO CONTROL

21 , .,.A.,,..,.S .,.u C.,OSED POSTSv'.

22 The coriander of a military installation is

23 responsible for the maintenance of law and order within the

24 inAtallation's boundaries. To facilitate this task, the comandez

25 any exclude civilians frum the installation, either individually

26 or by closing the post. See Greer v. Soock, 424 U.S. 828, 838

27 (1976); Cafeteria & Restaurant Workers Union Local 473 v. McElroy,

28 1367 U.S. 886, 893 (1961). When a post is closed, access is

* 29 Special Assistant US Attocney
RESPONSE TO Post Office Box 33695

30 DEFENDANT'S MOTION Fort Lewis, Washington 98433-0695
PACE 1 (206) 967-4601



1 limited to persons with prior authorixation to enter the

2 installation. ge 32 C.F.R. Section 552.]08(a)(l)(1988). Public

3 access to a closed post may only be had through static security

4 posts manned by military police empowered to grant or deny accesp

5 to persons, materiel, or both. I&, Section 552.108(a)(2).

6 Fort Lewis is a closed post. Id. Section

7 552.108(a)(1). The Defendant attempted to gain access to the post

8 on the evening of October 28, 1990. Since his vehicle did not

9 dIsplay a decal indicating prior authorization to enter the post,

10 the Defendant was stopped at the 41st Division Drive entrance to

11 Fort Lewis in order to determine whether or not he should be

12 allowed further access to the installation. This type of stop is

13 directly envisioned by the regulatory framework governing closed

14 1 posts, see id, Section 552.108(a)(2), and is per se reasonable.

15 I A such, any evidence derived from such a stop is admissible ove_

16 the Defendant's objections of unreasonableness.

17 B. THE INVESTIGATORY DETENTION FOR THE PURPOSE OF

18 CONDUCTING A FIELD SOBRIETY TEST WAS JUSTIFIED BY A REASONABLE

19 SUSPICION OF CRIMIRAL ACTIVITY.

20 H Police may stop an individual suspected of criminal

21 activity and question him briefly. Terry v. Ohio, 392 U.S. 1, 22

22 (1968). The police may initiate such an investigatory detention

23 !,upon reasonable suspicion of criminal activity. Id. at 21. The

24 Government establishes a reasonable suspicion when it can point tc

25 specific and azticulable facts, together with rational inferences

26 drawn from those facts, that reasonably suggest possible criminal

27
Special Assistant US Attorney

28 RESPONSE TO Post Office Box 33695

DEFENDANT'S MOTION Fort Lewis, Washington 98433-0695
29 2 (206) 967-4601

30



1 activity. . The police may base their suspicion on the

2 personal observations of the officer at the scene. Id. at 30.

S3 _,geqalso United States v. Sharpe,, 470 U.S. 675, 680 (1985).

When the military police stopped the Defendant's

5 vehicle to determine whether he should be granted access to Fort

6 Lewis, they made several observations that created a reasonable

7 suspicion that the Defendant was driving under the influence of

8 alcohol. The military police officer noticed a strong odor of an

9 alcoholic beverage coming from the Defendant, and observed open

J0 containers of alcoholic beverages within the Defendant's vehicle.

11 In addition, the Defendant's speech was confused and. he failed tr

12 understand the directions given to him by the military police

13 1officer. These specific and articulable facts reasonably

14 suggested possible criminal activity, and provided a lawful basis

15 for a brief n-ivsrgatory detention to adzunister a fIc'ld sobriet

W 16 1'test to the Defendant.

17 il Despite the nisstatment to the contrary by defense

18 :counsel, see Defendant's Memorandum in Support of Motion to

19 IDismiss and Suppress, at 3 [hereinafter Memr andum], the Defendant

20 failed the field sobriety test. He was swaying and unsure while

41 , walking. The Defendant executed both his turns "ad the finger to

22 nose test hesitantly. The military police rated him as unfit to

23 drive based on the obvious effects of an alcoholic beverage. See
24

24 iDepartment of Defense, Form 1920, dated October 28, 1990

25 :(enclosure one). It was only at this point that the military

26 police apprehended the Defendant for driving while under the

27 i influence of an alcoholic beverage and unlawful possession and

28 consumption of alcohol by a minor. Given these facts, the

29 : Special Assistant US Attorney
30 RESPONSE TO Post Office Box 33695

DEFENDANT'S MOTION Fort Lewis, Washington 98433-0695
PAGE 3 (206) 967-4601



1 investigatory detention for the purpose of administering a field

2 sobriety test to the Defendant was based upon a reasonable

'suspicion of criminal activity. Evidence derived from this
4 detention should therefore be aduissable at trial over the

5 Defendant's objection. Furthermre, the results of the field

6 sobriety test directly provide, in conjunction with all other

7 observations, probable cause to apprehend the Defendant.

8I H OR MAY HEAR THIS CASE BECAUSE THE DEFENDANT

9 CCOIHTTED TW OFFENSES WITHIN THE SPECIAL MARITIME AND TERRITORIAI

10 JURISDICTION OF THE UNITED STJLTES.

11 Federal Magistrates may try cases Involving misdemeanors

12 alleged to have been ca~mitted within the special ma ritime and

13 territorial jurisdiction of the Un-ited States. Sgee 18 U.S.C.

14 ~Section 3401 (1988). All of 41st Division Drive is within t~he

16 special uaritime and territorial jurisdiction of the United V
16 states. By his own admission, the Defendant operated a motor

17 'vehicle on 41st Division Drive while attempting to enter Fort

18 'Lewis on October 28, 1990. at,4.Teeo,

19 1jurisdiction over the offenses alleged in the complaint is

20 ýproperly 1n this court.

21 CONCL.4US ION

22The apprehension of the DEFENDANT was legal. All evidence

23 iobtained subsequent to that apprenension was lawfully obtained.

24 'In additioni, the offense described in the complaint occured withir

25 Ithe special maritime and territorial jurisdiction of the United
26 IStates. An such, Jurisdiction properly lies with this court. As

27, =J jau~ua Lu ouppireus and dizsmiuso ahould -DE
28 ýidenied.

29 11Special Assistant US Attorney

30 RESPONSE TO Post. Office Box 33695
DEFENDANT'S MOTION Fort Levis, Washington 98433-0695
;PAGE 4 (206) 967-4601



2

S3

i4

4 Date WILLIAM T. BARTO
Special Assistant U.S. Attorney5

6

7

8

9

10

11

12

13

14

15

. 16

17

18

19

20

21

22

23

24

25

26

27

W 29
@, Special Assistant US Attorney

30 RESPONSE TO Post Office Box 33695
DEFENDANT'S MOTION Fort Lewis, Washington 98433-0695

''PAGE 5 (206) 967-4601



1m

2 MAGISTRATE BURGESS

3

5 UNITED ST5?= DISTRICT COURT
WESTKRN DISTRICT OF uIASHIRGTON

6 &AT TACrCA

7 UUITED STATES OF AMERICA,)
II )

8 Plaintiff, )
)

9 v. ) NO. 90-0531M

10 JOHU DOE,

11 Def fendant.

12 -- ... ....

13

14 i! S'S REQUESTED JURY INSTRUCTION

15

Mp 16

17

18

19 WILLIAM T. BARTO

Special Assistant US Attorney20

21 DATED:

22

23

24

23

2 6

27

•:II
028

29

30



1

2 CGWEXmMaT'S REQUESTED JURY INSTRUCTION NO.

3 Members of the jury, now that you have heard all the

4 evidence, it is mr duty to instruct you on the law which applies

5 to this case.

6 It is your duty to find the facts from all the evidence in

7 the case. To those facts you =ust apply the lay as I give it to

8 you. You must follow the law an I cjive it to you, whether you

9 agree with it ar note And you must not be infi,.enced by any

10 personal likes or dislikes, opinions, prejudices or sympathy.

11 1 That seans that you must decide the case solely on the evidence

12 before you. You will recall that you tcok an oath promising to dc

13 so at the begirning of the case.

14 In following my instructions, you must follow all of them anc

1.5 not P0ngle out souo and ignore others; they are all equally

16 impoxrant. And you must not read into these instructions or into

17 anything I may have said or done any suggestion as to what verdict

1.8 you should return -- that is a matter entirely up to you.

19

20

21

22

23

24

25

26

28

29 ,Ninth Circuit Model Jury Special Assistant US Attorney
Instruction - 3.01 Post Office Box 33695

Fort Lewis, Washington 98433-0695
(206) 967-46U1



2COV-ERNM1ENT'S REQUESTED JURY IfSTRUCTION NO.2

3 Count One of the Complaint charges the defendant with driving

4 1a motor vehicle while under the influence of intoxicating

5 liquor/drugs. The deferdant has plead not guilty t : the charge.

6 The complaint is not evidence. The defendant x& presumed to

7 be innocent and does not have to testify or present any evidence

8 to prove innocence. The government has the burden of proving

9 'every element of the charges beyond a reasonable doubt. If it

10 fails to do so, you must return a not guilty verdict.

11

12 H

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

29 Ninth Circuit Mu.el Jury Special Assistant US Attorney
Instruction - 3.02 (modified) Post Office Box 33695

30 Fort Lewis, Washington 98433-0695
(206)967--4601



1

2 TOVERNMINT'S REQUESTED JURY INSTRUCTION NO.

3
3: have told you that the government must prove the

4
defendant's guilt beyond a reasonable doubt. A reasonable doubt5

is a doubt based on reason and coa sense. This means that you6

must return a not guilty verd.Ict if, after you have considered all7

the evidence in this case, you must have a doubt based on reason
8

and common sense that the government has proved the defendant's
9

Iguilt. You may not convict on the basis of a mere suspicion. On
10

the other hand, the government is not required to prove guilt
11

beyond all possible doubt. You should return a guilty verdict it,
12

but only if, you find the evidence so convincing that an ordinary
13

14 person would be willing to make the most important decisions in

I! hJ.n ot 1ha owna iifcs On jut, LIIE tiff of auch Eawiddiice.
15

16

17

18

19

20

21

22

23

24

25

26

27

28

29 'Ninth Circuit M-del Jury Special Assistant US Attorney
3 Instruction - 3.04 Post Office Box 33695
30 Fort Lewia, Washington 98433-0695

(206) 967-4601



1

2 GOVERNMENT'S REQUESTED JURY INSTRUCTION NO.
3

4 The evidence from which you are to decide what the facts are
4

consists of (1) the sworn testimony of witnesses, both on direct5
and cross-examination, regardless of who called the witness; (2)

the exhibits which have been received into evidence; and (3) any7
facts to which all, the lawyers have agreed or stipulated.8

9

10

11I I

12

13

14

15

0 16 Ii

17

18

19

20

21

22

23

24

25

26

* 28

29 Ninth Circuit Model Jury Special Assistant US Attormey
Instruction - 3.05 Post Otfice Box 33695

Fort Lewis, Washington 98433-0695
(206) 967-4601



2 VMUUMU'S REQUESTED JURY INSTRUCTION NO.

3 0
In reaching your verdict you may consider only the testimony

4
and exhtibits received into evidence. Certain things are not

5
evidence and you may not consider them in deciding what the facts

6
'are. I will list them for yout

7
1. Arguments and statements by lawyers are not evidence.

8
The lawyers are not witnesses. What they have said in their

9
1opening atatements, closing arguments and at other times is

I0 10 intended to help you interpret the evidence, but it is not
11

evidence. If the facts as you resember them differ from the way
12

the lawyers have stated them, your memory of them controls.13 2. Questions and objections by lawyers are not evidence.

IC - -x U.Z L"- i - object -when they bcliceve
a question is improper under the rules of evidence. You should
not be influenced by the objection or by the court's ruling on it.

17
3. Testimony that has been excluded or stricken, or that you --18 1have been instructed to disregard, is not evidence and must not be

19
considered. In addition, some testimony and exhibits have been

20 --
'received only for a limited purpose; where I have given a limiting

21
instruction, you must follow it.

22
4. Anything you may have seen or heard when the court was

23
not in session is not eviden2e. Your are to decide the case

24 solely on the evidence received at the trial.
25

26

27

28

29 Ninth Circuit Model Jury Special Assistant US Attorney
Instruction - 3.06 Post Office Box 33695

30 Fort Lewis, Washington 98433-0695
(206) 967-4601
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2 I GOVflIX'S REQUESTED JURY INSTRUCTION NO.

There are two kinda of evidence; direct and circumstantial.4 Direct evidence is direct proof of a fact, such a testimony of an
5

6 eyewitness. Circumstantial evidence is indirect evidence, that

is, proof of a chain of factu from which you could find that7
another fact exists, even though it has not been proven directly.8

IYou are entitled to consider both kinds of evidence. The law
9

• permits you to give equal weight to both, but it is for you to10 0 ldecide how much weight to give to any evidence.
11 id

:l It is for you to decide whether a fact has been proven by
12 I

circumstantial evidence. In making that decision, you must13
consider all the evidence in the light of reason, common sense anc14

experience.15

*J.6

17

18

19

20

21

22

23

24 ¼

25

26

27
ii

28
29 Ninth Circuit Model Jury Special Assistant US Attor-ney

Instruction - 3.07 Post Office Box 33695
30 Fort Lewis, Washington 98433-0695

(206) 967-4601
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2 GOVERNMUNT' S REQUESTED JURY INSTRUfTION NO.

3
4 1 In deciding what the facts are, you must consider all the

evidence. In doing this, you must decide which testimony to5

believe and which testimony not to believe. You may disbelieve6

all or any part of any witness' testimony. In making that7

decision, you may take into account a number of factors including8

the following:9

1. Was the witness able to see, or hear, or know the things
10

about which that witness testified?
11

2. How well was the witness able to recall and describe
12

those thingn?13

3. Whlat was the witness' manner while testifying?14
4. Did the witnesas hmve an interest. in the outcome of this

case or any bias or prejudice concerning any party or any matter16

involvujd in the case?
17

5. How reasonable was the witness' testimony considered in
18

light of all the evidence in the case?
19

6. Was the witness' testimony contradicted by what that
20

! witness has said or done at another time, or by the testimony of

other witnesseb, or by other ovidence.
22

I In deciding whether or not to believe a witness, keep in minc
23 '1

'I that people acmatimes torget things. You need to consider,24
24 therefore, whether a cuntradiction is an innocent lapse of memory25

or an intentional falsehood, and that may depend on whether it ha:
26

to do with an important fact or with only a small detail.
28

2inth Circuit Model Jury Special Assistant US Attorney
29 Instruction - 3.08 Powt Office Box 33695

Fort Lewis, Washington 98433-069!.1
30 (206) 967-4601



1I

These are sowo of the factors you. may consider in deciding
2
3 whether to believe testimony.

The weight of the evidence preaented by each side does not
4

necessarily depend on the number of witnesses testifying on one

6ide or the other. You must consider all the evidence in the

7 case, and you may decide that the testimony of a smaller number of

witnesses on one side has greater weight than that of a larger8

number on the other.
9

10 All of these matters for you to consider in finding the

facts.11

12

13

14

15

* 16

17

18

19

20

21

22

23

24

25

26

27

2 :28
N Minth Circuit Model Jury Special Assistant US Attorney

29 Instruction - 3.08 Post Office Box 33695
Fort Lewis, Washington 98433-0695

30 (206) 967-4601
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1

2 GO`V.M0DM1XT'*S REQUESTRD JURY INSTRUCTION NO. __

3 0
Remsember that only this defendant is on trial here, not4

anyone else, and only for the crimo charges, not for anything5

else. You should consider evidence about the acts, statements,
6

and intentions of others, or evidence about other acts of the
7

defendant, only as they relate to these charges against this8 I

idefendant.9
i!

10

12

13

14

15

16 V

17

19

20

21 I
22

23

24

25

26

27

28

29 :pNinth Circuit Model Jury Special Assistant US Attorney
Instruction - 3.09 Post Office Box 33695

30 Fort Lewis, Washington 98433-0695
(206) 967-4601



2 GOVERNMENT'S REQUESTED JURY INSTRUCTION NO.

3

Count One of the Complaint charges the defendant with driving
4

'while under the influence of intoxicating liquor or drugs. The5
count states that:

6
7 _

8 On or about May 10, 1990, at Fort Lwis, Washington within

ithe Western District of Washington, and within the special
9

1 axitije and territorial jurisdiction of the United States,
10

JOHN DOE, did drive a motor vehicle while intoxicated by

Alcohol/Drugs.
12

All- in violation of Title 18, United States Code, Section 713
and 13, and Revised Code of Washington 46.61.502.

14

16

17

18

19

20

21

22

23 I

24

25

26

28

29 Special Assistant US Attorney
Post Office Box 3369530 Fort Lewis, Washington 98433-0695
(206)967-4601



1

2G R f' S REQES'D JURY INSTRUCTION NO.2 -

3
4 The Revised Code Of Washington 46.61.502, as charged in Count

One, provides, in pertinent part, as follows:

6 A person is guilty of driving under the influence of
intoxicating liquor or any drug if he drives a vehicle

7 within this state while:

8 (1) He has 0.10 gram& or more of alcohol per two
hundred liters of breath, as shown by analysis

9 of his breath, blood, or other bodily substance
made under Revised Code Of Washington 46.61.506

10 as now or hereafter amended; or

11 (2) He is under the influence of or affected by
intoxicating liquor or any drug; or

12
13 L (3) He is under the combined influence of or affected

13 by intoxicating liquor and any drug.

14

15

16

17

18

19

20

21

22

23 ,

24

25

26

27

28

29 R.C.W 46.61.502 Special Assistant US Attorney
Post Office Box 33695

30 Fort Lewis, Washington 98433-0695
(206) 967-4601



GovERNxN~T 'S REQUESTED JURY INSTRUCTION NO.___

To convict the defendant of driving while under the influence
4

an hage in Count one of the Complaint, each of the following

6 elements of the crime must be proven beyond reasonable doubt:

7 1. That on or about 2:45 au.,~ May 10, 1990, the

defendant drove a motor vehicle,
8

2. That while driving, the defendant

10 (a) had .10 grama or more of alcohol per 210 liters

11 of breath, blood or other bodily substances

12 (as shown by chemical analysis), or

(b) was under the influence or affected by alcohol

14 and/or drugs,
14 3. That the acts o~ccurred on Fort Lewis, Washington.

16 If you find from the evidence that each of these elements

:have been proved beyond a reasonable doubt.. then it will be your
17

"duty to return a verdict of guilty.
18

19 On the other hand, if, after ~weighi-ng all the evidence, you

ihave a reasonable doubt ais to any one of these elements, then it

1! 1i1 bQ your '-ýluy t.o ratuu-Anl C- -V-.L icL of' no guilty.
21

22

23

24

25

26

27

* 28

29 RCW 46.61.502 Special Assistant US Attorney
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2 ' S REQUESTED JURY INSTRUCTION NO.

3 1P

4 A person is under the influence of or affected by the use of

intoxicating liquor if the person's ability to drive a motor
5

vehicle is lessened in any appreciable degree.6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 Ablh

29 v. Hurd, 3 Wn.2d 308, Special Assistant US Attorney
105 P.2d 59 (1940) Post Office Box 33695

30 Fort Lewis, Washington 98433-0695

(206) 967-4601



2 ~GOVERM)ENT' S REQUXSTED JURY INSTRUCT 101i W.

A refusal to submnit to a± breath t~jst. is information that yLc.u

may consider to infer guilt or innocence on the cIl irge of driving

while under the influence of intox~icants.
6

7

9

10

11.

12

13

14

15

17

19

20

21

22

23

24

25

,6/

28
ARMouth Dakota v. Nerville, Special Assistant US Attorney

29 459 U.S. .553, 103 S. Ct. Post Off Box 33695

30916, 74 L.Ed 2d 748 (1983) Fort Lewis, Washington 98433-0695
30 ,State v. Long, 113 Wash 2d (206) 967-4601

778, 226 P2d 1027 (Wash 1989)
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2 GOVMMENT'S REQUESTED JURY INSTRUCTION NO.

3
The phraa 'while under the influence of, or e.ffected by the

4

use of, intoxzice' iquor," meants an abnormal mental or physical
5

condition due to t"a influence of alcohol, visible impairment of6

the judgment, or a derangement or impairment of rental or physical

functions.
8

91

10

12

13

14

16

17

18

19

20

21

22

23 '

24

25

26

28

29 Ktate v. Hurd, 2 Mi.2d 308, Spacial ABsistant US Attorney
105 P.2d 59 (1940) Post Office Box 33695
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2oC4oERNmENT'S REQUESTED JURY INSTRUCTION NO.
2

You have heard testimony that the defendant made a statement.4

It is for you to decide (1) whether the defendant made the5
statement and (2) if so, how much weight to give to it. In makinc6
those decisions, you should consider all of the evidence about the7

Istatement, including the circumstances under which the defendant
8 I

Fmay have made it.
9

10

11

12

13

14

1-5

16

17

18 H
.19

20

21
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29 Ninth Circuit Model Jury Special Assistant US Attorney
Instruction - 4.01 Post Office Box 3369530 Fort Lewis, Washington 98433-069,5
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C2 7 OVERNMErT'S REQUESTED JURY INSTRUCTION NO. -

3
You have heard evidence that the defendant committed acts

4
similar to the crimes charged here. You may consider such5

6 evidence, not to prove that the defendant did the acts charged

here, but only to prove defendant's state of mind, that is, that

the defendant acted with the necessary intent and not through8

accident or mistake.9
Therefore, if you find:10

11 (1) that the gover-• nt has proved beyond a

reasonable doubt that the defendant committed the acts
12

as charged in the complaint, and
13

14 (2) that the defendant committed similar acts at other

15
16 1then you may consider these similar acts as evidence that the16

1 defendant coitted the acts charges here deliberately and not17 I
ithrough accident or mistake.

18-

19

20

21

22

23

24

25

26

27

29 Ninth Circuit Model Jury Special Assistant US Attorney
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2 GOVERNMENT'S REQUESTED JURY INSTRUCTION NO.

3 When you retire, you should elect one member of the jury as

4 your foreperson. That person will preside over the deliberations

and speak for you here in court.5

6 You will discuss the case with your follow jurors to reach

7 agreement if you can do so. Your verdict, whether guilty or not

8 guilty, must be unanimous. "k

9 Each of you siust decide the case for yourself, but you shoulc

10 1
0 o so only after you have considered all the evidence, discussed

11 lit fully with the other jurors, and listened to the views of your

12 Ifellow Jurors.

13 Do not be afraid to change your opinion if the discussion

14 persuades you that you should. But do not come to a decision

5 simply because other jurors think it is right.

16 It is important that you attempt to reach a unanimous verdict
17 1but, of course, only if each of you can do so after having made

1 i your own conscientious decision. Do not change an honest belief18
about the weight and effect of the evidence simply to reach a

19
20 iverdict.20

2,

22
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W 29 Ninth Circuit Model Jury Special Assistant US Attorney
3 Instruction 7.01 Post Office 9ox 33695

Fort Lewis, Washington 98433-0695
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GOVEVON' S REQUESTED JURY INSTRUCTION NO.
2

3
Your verdict must be based solely on the evidence and on the4

law as I have given it to you in these instructions. However,5

6 nothing that I have said or done is intended to suggest what your

verdict should be - that is entirely for you to decide.7

The arguments and statements of the attorneys are not8

9 evidence. If you remember the facts differently from the way the9 i
1 attorneys have stated them, you should base your decision on what10

you remember.

12

13

14

15~

16

2.7

18
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20 II
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29 Ninth Circuit Model Jury Special Assistant US Attorney
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2 GOVERMUN'S REQUES'YeD JURY INSTRUCTION NO.

The punishment provided by law for this crime is for the
4

5 icourt to decide. You may not consider punishment in deciding

6 whether the government has proved its case against the defendant6

7 beyond a reasonable doubt. In addition, you are not to consider

the effect of any administrative fines or civil penalties which

9 may attach to the defendant's conduct in deciding the facts of

JthiS case.
10

11

12

13

14

15',

@ 16
1.7
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2's REQUESTED JURY INSTRUCTION NO. _-

2

After you have reached unanisous agreement on a verdict, youx
4

foreperson will fill in the form that has been given to you, sign
5

6 and date it and advise the marshal (or bailiff) outside your door

that you are ready to return to the courtroom,
7

8

9
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1 January 11, 1991
2I MAGISTRATE BURGESS2

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

4 UNITED STATES OF AMERICA, )
)

5 Plaintiff,

6 V.) Came No. 90-0744M

)
7 JANE DOE, ) MOTION TO DISMISS)
8 Defendant.

9
10 i In the United States District Court for the Western District

I0 of Washington at Tacoma;
ii

12 COKES NOW, the United States of Amorica, by and through its

"!under5igned attorney pursuant to Rule 48(a) of the Federal Rules
13 I

I of Criminal Procedure, and moves this honorable court for a
14

S1diamissal of the charges in the aforesaid case without prejudice.15 ,

16 Further investigation has revealed that there is insufficient
1evidence available to support the charges previously alleged to17 ý
'have been coitted by the abowr-naned defendant, JANE DOE.

19 The UNDERSIGNED ATTORNEY verily believes that the interests19 1
of the United States will be best served by a dihaiasal of the20i20 11 __hrge s in thi n c it -t -n-n•

21

22

23
Date WILLIAM T. BARTO

24 Special Assistant U.S. Attorney

25

26

27

28

29 Special Assistant US Attorney
Poet Office Box 3369530 MOTION TO DISMISS Fort Lewis, Washington 98433-0695

ýPAGE 1 (206) 967-4601



1 January 11, 1991
MAGISTRATE BURGESS

2
UNITED STATES DISTRICT COURT

3 WESTERN DISTRICT OF WASHINGTON

4 UNITED STATES OF AKERICA,
I )

5 Plaintiff,
Case No. 90-07441(

6 Vs.
J)

7 i JAWE DOE, ) ORDER DISMISSING COWPLAINT)
8 it Defendant.

_________________________________)

9
This matter having come before this Court by motion of the10 i10 lAttorney for the Government to dismiss the charges in the

11

aforesaid citation, and it appearing that the said Attorney has
12

;!not abused her discretion to make such a notion, and it further
13
14 appearing that a trial of this action has not yet comenced;

15 OWNI THIXORN, it is hereby ordered that the complaint

!1aga-inst the aforesaid defendant in hereby dismissed without
16

prejudice. Rules of Criminal Procedure, and moves this honorable
17

court for a dismaissal of the charges in the aforesaid case without

preju~dice.
19

20 Dated this day of , 1991.20 i

21

22

23 Franklin D. Burgess
U.S. Magistrate

24
'2Presented by:

25

26 __ _ __-__ _ _ __ _ __ _ _

W.ilian T. Barto
27 3pecial Assistant U.S. Attorney

28

29 Special Assistant US Attorney
Post Office Box 33695

30 ORDER TO DISMISS Fort Lewva, Washington 98433-0695
PAGE 1 (206) 967-4601



1

2 MAGISTRATE HULSCHEF

UNITED STATES DISTRICT COURT
3 WESTERN DISTRICT OF WASHINGTON

4 UNITED STATES OF AMERICA,
)5 Plaintiff,)

6) Cas No. 89-0818M

)
7 JAZE DOE, ) ONTIO TO DISMISS AND

QUASH BMECH WARRANT
8 Defendant.

9

10 In the United States District Court for the Western District

of Washington at Tacoma.11
CcawS NOW, the United States of Amrica, by and through its

1 undersigned attorney pursuant to Rule 48(a) of the FRCP, and moveE
14 Ithis Honorable Court for a dismissal of all bench warrants14 i

thereundler in the atoresald case.
15
16 THE UNDERSIGNED ATTORNEY verily believes that the interests

of the United States will be served by a dismissal of the charges17

"and a quashing of all bench warrants thereunder in these cases.
18

19 Dated this day of __, 1991.

20

21
WILLIAM T. BARTO

22 Special Assistant U.S. Attorney

23

24

25

26

27

29 Special Assistant US Attorney

30 MOTION TO DISMISS AND Post Office Box 336950 iQUASH BENCH WARRANT Fort Lewis, Washington 98433-0695

PAGE 1 (206) 967-4101



1

MAGISTRATE HITLSCHEF
2

UNITED STATES DISTRICT COURT
l 3 WESTERN DISTRICT OF WASHINGTON

4 UNITED STATES OF AMERICA, )

5 Plaintiff, )
) Case No. 89-0818M1

6 Vs. )
7 JANE DOE, ) ORDER TO DISMISS AND
8 Defendant.) QUASH BENCH WARRANT

9 )
This matter having come before this court by motion of the10 0 Attorney for the Government to dismiss the charges and to quash11 I

I all bench warrants thereunder, in the aforesaid case, and it
12

appearing that the said Attorney has not abused hie discretion to13
1 make such a motion, and it further appearing that a trial of this
action has not commenced;

16 MR THEREFORE, it is hereby ordered that the complaint

, against the aforesaid defendant is hereby dismissed and all
17 I

warrants thereunder are hereby quashed.
18

19 DATED this day of __, 1991.

20

21

GERALD L. HULSCHER
22 United States Magistrate

23 Presented by:

24 U

25 HwIAM T. BARTO
Special Assistant U.S. Attorney26

27

28

29S29 Special Assistant US Attorney
ORDER TO DISMISS AND Post Office Box 33695

30 JQUASH BENCH WARRANT Fort Lewia, Washington 98433-0695
,PAGE 1 (206) 967-4601



1

MAGISTRATE BURGESS
2

3 UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

4 AT TACOMA

5 UNITED STATES OF AMERICA,
) -

6 Plaintiff,
NO) . 90-05311t

7 V.)

8 J) VERDICT FORM

9 Defendant.

10
We, the jury in the above-entitled cause, find the defendant,

11
,John Doe, , (not guilty or guilty) of the crime

12
1of driving while intoxicated, as charged in the complaint.13

DATED D _
14

15
e 16 FOREPERSON

17 ' VERDICT FORM
1 (1993F)18

19

20

23.

22

23

24

25

26

27

28 V
29 Special Assistant US Attorney

30 Post Office Box 33695
Fort Lewis, Washington 98433-0695
(206) 967-4601



SU.S. Department of I,,stice /

United States Attorney
Eastern District of North Carolina

P.O. Box 2689 7 919/856.4530
Room 8 74 Federal Building FTS16 72-4530
310 New Bern A venue
Raleigh, North Carolina 2 7%1 1

July 16, 1990

Mr. Larry Lippe, Esq.
Chief, General Litigation
P.O. Box 887
Ben Franklin Station
Washington, D.C. 20044

RE: Stanley Lilly Romulus

Dear Mr. Lippe:

The EDNC requests permission to move for the treatment of one
Stanley Lilly Romulus as an adult.

Mr. Romulus' birth date is 10/20/72. On 4/2/90 he and Anthony
Coleman (D.O.B. 7/2/70) were found in joint possession of 63
packets of crack cocaine, a loaded .22 cal. pistol, additional
ammunition for the .22, and numerous rounds of 5.56mm ammunition.
He and Mr. Coleman are known to local law enforcement as crack
dealers in a particular suburb of Fayetteville.

The circumstances of their arrest are as follows: Mr. Romulus
was the passenger in a 1979 Datsun driven by Mr. Coleman or I 95.
When a State police vehicle pulled up behind themn, they slowed to
50 mph, despite the 65 mph speed limit, and began weaving within
their lane. Mr. Romulus was seen bobbing down as though trying to
hide something. Once stopped the officers observed in plain view
a billy club and an up-turned baseball cap containing numerous
5.56mm rounds of ammunition. The driver could not produce a
registration and when patted down, was found to have a box with
eight (8) .22 caliber bullets in his right front pocket. Under the
passenger's seat the loaded .22 was found and the 63 packets of
crack were found protruding from the underside of the dash. Mr.
Coleman had given verbal permission to conduct the search.

Mr. Coleman was released by the State authori d is at
large. Mr. Romulus lied about his age and ideni~ty stat ng his
name was Frank Phillips and his birthdate 10/20/p0. /He % s held

Cuztody until Juuie 2., when he was cIa geI IIeIer iI y



Mr. Larry Lippe, Esq.
July 16, 1990
Page Two 7
He continued t- lie concerning his age and identity during his
initial appeazance. It was not until he had further contact with
the FF/a*4Prooation Department that he revealed his true name
and age.

Upon learning that he was in facz a minor, he was promptly
transferred to a juvenile detention facility, where he quickly made
himself persona-non-grata. The staff at this facility reports that
he conspired with other youths to overpower the staff and escape.
When they tried to counsel him concerning this, he became abusive.
When they tried to isolate him from the other youths, he attempted
to punch and kick the staff until forcibly subdued and placed in
wrist and ankle restraints. He has specifically indicated that he
does not want to be housed in a juvenile facility, but prefers to
be in an adult facility.

Prior to running away approximately a yedr ago, he had b-en
living with his Haitian grandmother in New York City. The
whereabouts of his mother is unknown. His father resides on Long
Island and has new family responsibilities. None of his family
has been willing to extend themselves to secure his release.

Mr. Pomulus indicates that at age 15 he was arrested on a gun
charge in New York City. It has not been possible thus f .r to
secure further details concerning his juvenile record and/or
response to rehabilitative efforts.

The State authorities dismissed their charges at the time of
the defendant's transfer to Federal jurisdiction and arE now
refusing to prosecute. Mr. Romulus' proximity to the age of
majority, the serious nature of the chýLrges against him, the
.intelligence from local authorities, as w;ell as his miserable
attitu-d•d and b0 ..hav ,r-or -ince his arrest, w..l'U seem LO iuilitdte
strongly in favor of treating him as an adult. ME-enT. has
been personally briefed on this matter and joins in this request.

Sincerely,

MARGARET PERSON CURRIN
United States Attorney

kSOHN S. BOWLER

Assistant United States Attorney

JSB:rmb



/
UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF NORTH CAROLINA
FAYETTEVILLE DIVISION7)

NO. 90-408-M-3 JUL 25 '•

UNITED STATES OF AXERICA "
- MOTION RE-QUESTING

V. DEFENDANT BE RRANSFERED
TO ADULT JURI SDICTION-:-

STANLEY LILLY ROMULUS,
a/k/a Frank Phillips

The United States of America, by and through the United

States Attorney for the Eastern District of North Carolina,

hereby moves the Court to transfer the juvenile Stanley Lilly

Romulus to adult jurisdiction on the bases contained herein.

This motion is made pursuant to the provisions of U.S.C., Title

18, 5 5032.

I. The defendant's D.O.B. is 10/20/71, making him 18 years

of age in less than three (3) months.

2. The defendant, on 4/2/90 was found in joint possession

with one other individual of 63 separate packets of crack cocaine

(totaling approximately 6 grams), a loaded .22 caliber pistol,

additional ammunition for the .22, and numerous round( of 5.56mm

ammunition.

3. These facts would support a prosecution of the

defendant, as well a5 the ir 'ividual arrested with him, for

violation of Title 21, Sr ['(a)(l) and Title 18, § 924(c)(1).

The S 841(a)(1) charge is ,unishable by imprisonment up to 40

years and carries a mandatory minimum of 5 years pursuant to

W 341(A).(ili). The 5 924(c)(1) charge carries a mandatory five



year penalty which is manlatorily consecutive to the underlying

drug trafficking crime.

4. Lt. Art Binder c. the Special Operations Unit,

Cumaberland County Sheriff s Department, reports that the

defendant and his cohort -re known manufacturers and dealers of

crack cocaine in the Lock Lomond subdivision of Fayetteville.

5. On 4/2/90 the defendant was the sole passenger in a 1979

Datsun being driven by another male who identified himself as

David Anthony Coleman, D.C.B. 7/2/70. When approached on 1-95 by

a State Police vehicle, the Datsun dropped to 50 mph, despite the

65 mph speed limit, and began weaving in its lane. The

passenger, Mr. Romulus, waz seen ducking down as though to bide

something. When the vehicle was stopped the officezs saw a billy

ub and an up-turned baseball cap containing numerous rounds cf 9
5.56m= ammunition in plain view. The driver gave permission to

search but could not produ:e a registration and commented that he

didn't know who his passenger was. A pat-down of the driver

turned up a box with eight .22 rounds in his right front pants

pocket.

6. A search of the vehicle revealed a paper bag partially

concealed in the lower portion of the dashboard, which contained

63 packets of crack cocaine totaliig approximately 6 grams, and a

loaded .22 caliber pistol under the passenger's seat.

7. After his arrest Mr. Romulus lied both about his name

and his age, stating he was Frank Phillips with a D.O.B. of

10/20/70. He continued this lie even when confronted in onen



7Court by the Federal Magistrate. He did not reveal his correct

name and age until questioned further by a Federal Probation

Officer.

8. When his actual birthdate was learned he was transferred

to the Cumberland County Juvenile Detention Facility where he

quickly made himself persona-non-grata. He was overheard

conspiring to escape this facility and when an effort was made to

counsel him concerning this, he became verbally abusive. When

the staff then tried to isolate him from his cohorts, he

attempted to hit and kick until physically subdued and placed. in

wrist and ankle restraints. He specifically protested his

placement in the juvenile facility; demanding to be returned to

the adult prison. When a hearing was convened before Magistrate

Dixon for the specific purpose of reviewing the Government's

motion to return him to the adult prison, the defendant, through

his attorney, waived the hearing stating he joinci in the request

to return him.

9. The State authorities, specifically the Cumberland

County DA's Office, who initially had the case against both Mi.

Romulus and Mr. Coleman, dismissed their charges when the Federal

complaint was filed. This occurred before the defendant's actual

age and identity were discovered. They have refused to accept

the case back, leaving the Eastern District as the sole

Jurisdiction in which a prosecution can be effected.

10. Mr. Romulus has indicated that at age 15 he was

aL t~d in New York City on a gun charge. Further ettorts will

O -2-



be made to extract information from the New York City family

court system as to what, if any, record he has there and what, if

any, rehabilitative efforts were attempted there.

11. The U.S. Probation Department reports the following

circumstances concerning the defendant's family zackground. His

parents divorced when he was eight (8) years old and he went to

live with his mother in Haiti for approximately four (4) years.

His paternal grandmother, also of Haitian backgr-iund, then reared

him from age eleven (11) until he ran away at age sixteen (16).

The defendant's father resides on Long Island and has new family

responsibilities. He reports that the defendant was a good

student until he began having discipline problems as a result of

peer influence. The father also reports that there had been no

contact with the defendant for over a year. None of the family

members were willing and/or able to extend themszlves to secure

his release.

12. The U.S. Attorney for the Eastern District of North

Carolina has reviewed the circumstances of this matter and

supports the request to transfer the defendant to adult

jurisdiction.

13. Pursuant to Department of Justice Policy, permission

for the initiation of this motion has been sought and granted by

supervisory authorities therein.

-4-



Respectfully submitted this day of July, 1990.

MARGARET PERSON CURRIN
United States Attorney

BY:

Assistant United States Attorney
Criminal Division
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TJAGSA Practice Notes
Insirucrors, T-he Judge Advocare General's School

Criminal Law Notes Normally, a federal prosecution against a juvenile
Prosecuting Juveniles as Adults in United States begins with a criminal informnation .4 The information

District Court: Some Practical Guidaince shou~ld cite the juvenile delinquency provisions and the
What optionts does a Special Assistant United States code section for the specific statute violated. The juvenile

Attorney (SAUSA) have in prosecuting crimes co mte case should be captioned without referring to the tri
by juveniles?' Minori misconduct, such as petty theft and name of the defendant. 5 The information also must ha%~
vanujalism, likely can be prosecutz-d by Linformation in ifz-ic'hed a certification in writing' that no juvenile court
Unitrd States Magistrate's Court, although this court can- :any state has jurisdiction over the juvenile or, if such
not impose a sentence to imprisonment on a juvenile.2 -.risdiction exists, the respective state has refused to
N.fore serious offenses committed by juveniles on mnilitax-y ':tciet.Ifheoene om tedb teju nlesa\ eserv'ations may be prosecuted in United States district v',Aent felony or a felony drug offense3, then the cer-
court but, even in, this court, only limited imprisonment is tification also should state these particulars. Courtroom
possible.' When the juvenile offender is at leist fifte-en proceedings for juveniles are closed to the public. 9 If the
years old, however, and is alleged to have comm.itted pre- juvenile is found guilty by the court, 10 the juvenile is

*meditated murder or to have acted as the leader of a drug- adjudicated a "juvenile delinquent."" Sentencing is at a
dealing gang on the local installation, a SAUSA should "dsoionlh rng 2 inw chteS rec g
consider prosecuting him or her as an adult. Gudeinesitdon no ar-ig 1 apply.th"Snrnc

* 'I18 U.S.C. 1 5031 (1988) defines a juvenile aa a person 'who hi.' no( attained hi~s eighteenth birthday." Criminal proceedings, however, may be
comnmenced only against a ijivenile who coinmitt the offenise prior to his 18th birthdy and is charged with it before his 21st birthday.

* 21d. I 340 I(g) ('No term of imprisorunent shall be imposed in any such csae").
3 !'bhs limited form of icnpnsonmernt is called "official detenti'ws- under 18 U.S.C. *5037. Generally, if a juvenile offender is Lemx~ than 18 year old,
then any "official detention"* may not etxceed the person 's 2is* birthday. If. on the other hand, the juvenile is bewtwee 18 and 2.1 year's of age, then any".official detention' cranno exceed five years. Several exceptionss to this Senera] rule exist, and 18 U.S.C. J§ 5037(c)(1) and 5037(,:)(2) must be read
carefully to, calculate the correct sentence.
'Proceedings against a juvenile mitht begin with a "vi01aeticc. notice or- e -pL-int." piku U.l A U16i~d SLates magis~rate's coutt. see' 18 U.S.C.
i 34u, (g) (1988); Fed. F_ Chint. P. 3. For juvenile proceedings genersily, see Urnited States Attorney's MAnuai, vol. L11(a), 1 9-8.000.
'Examples of appropriate captions are: "United States v. A Juvenile, Female*% or, in an infom,.ation involving multiple defeudants. "United Statcs v.

*A Iuveni~e. Male; A Juvenile 1`4le; A Juvenile, Femnale".
6The certificate required by 18 U.S.C. 4 3032 usually is signed by the SAUSA for the United States attnmey on the basis of attthontxy delegateci to the
latter tiy the Attorney General under Order No. 579-74, 28 C.F.FP.f 0.37 (1990). Note that no certification is required if the offettsc occurred within
the special territoniad junm~dction of the United States &rid has a tnaauznwn tenn of impipsonmnent of less than six mornths.
'If a certification does not claim a lack of state court juisction or rtfusal to exerci-e it zs the rea-son for prosecuting a juvenile in United State~s
distnict court, then section 3032 junisdiction over a juvenile may be bawed on a feiony offense if 'a substantial Federal interest" that warrants the
exercise of federal jurisdiction exists.
21l U.S.C. 00 941, 9.52(a), 953, 955, 959, 900(b)(1), 960(b)(2), 9"tb)(3) (1988).

9Note further that 18 U.S.C. §5 5038(a) to 5038(c) prohibit un&ajthortized disclosure of juvenile records; 18 U.S.C. 1 3038(e) forbids the publication of
the~ namre or picture of any juvenile involved in juverilie d~elinquencY procee~dings.

.t0A juvenile raceives a bench ttial only; no right to trial by jury ixists. Sehe 18 U.S.C. 1 5037 (1999).

:
3See United States sentencing Commission, Quesnons Moir Frequently Asked Aboutr the Sentencicng Gtjidelinej, vol. LI, at 1.
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Even if a juvenile prcsecution is cornr-nenced in this [e]vidence of the following factors shall be consid-
normal manner, a SAUSA still can decide to proceed ered, and findings with regard to each factor shall
against the offender as an adult. Assuming that the local be made in the record, in assessing whether a trans-
United States attorney agrees that prosecution as an adult fer would be in the interest of justice:
is appropriate, the first step is to request permission fiorn the ae and social th
the United States Department of Justice (DOC) to treat the the a
juvenile as an adult." A letter to the Chief, General Liti- Juvenile;

gation,tS at DOJ must detail the facts and circumstances 2. the nature of the alleged offense;
supporting the request. 3. the extent and nature of the juvenile's prior

As an example, a recent request to DOJ to prosecute a delinquency rcord;
seventeen-year-old juvenile as an adult was approved
based on the following facts, During an interstate high- 4. the juvenile's present intellectual develop-
way rmIaic stop, the seventeen-year-old male was found ment and psychological maturity;

in posse--ion of sixty-three packets of crack cocaine, a 5. the nature of past treatment efforts and the
loaded .22 caliber pistol, and numerous rounds of juvenile's response to such efforts;
ammunition. After his apprehension by the police, the
juvenile male lied about his identity and his age; at his 6. the availability of programs designed to treat
initial appearance before a United States magistrate, he the juvenile's behavioral problems."6

persisted in these lies. The federal probation office later
learned his true identity and date of birth. After discover- Stating all facts that fit into any of the six listed catego-

ing that he was not an adult, the juvenile was transferred ries in thet government's motion is particula, ' importan:

by prison authorities to a juvenile detention facility, because the United States district court's requ.ired find-

where he conspired with the other youths to overpower ings of fact--which likely will appear in a written

the staff and escape. When counselled by the staff, he ".order" after the he-anng---i;hould be able to rely upon

attacked the staff and had to be handcuffed. A records these factors in making the record.

check showed that this youth had been arrested at age The juvenile, as well as his or her parents, guardian or
fifteen on a gun charge in New York City The United custodian, and counsel must receive notice of the request
States attorney's letter to DOI related all th se facts and to transfer to adult jurisdiction.' 7 In the heating before
concluded that the juvenile's "proximity to the age of the district court on the motion to transfer, any approved
majority, the serious nature of the charges against him, transfer of the juenile to adult jurisdiction must be sup
the intelligence (about him] from local authorities, as ported "with findings." The decision to allow a transfer
well as his miserable attitude and behavior since his is within the district court's discretion,18 and the court
arrest, would seem to militate strongly in favor of treating need not weigh equally all the factors listed in 18 U.S.C.
him as an adult," DOJ approved the request to treat the section 5032.19 The Federal Rules of Evidence do not
juvenile as an adult. apply at the transfer hearing, and hearsay and other forms

district of evidence that are geni•rally inadmissible at trial areThe second step is to move the United States adisibettrheictig3

court to transfer the juvenile to adult jurisdiction. A

motion, captioned "Motion Requesting Defendant Be After the approved transfer of jurisdiction, the SAUSA
Transferred To Adult jurisdiction, is made pursuant to nmust seek. an indictment of the defendant as required for
18 U.S.C. section 5032. The motion should detail all the all ?.dult offenders because protecution on the basis of the
facts that would support a prosecution of the juvenile as juveni!e informnation is no longer adequate. 2 ' After the
an adult. Section 5032 requires that return of a true bill, the case against the "juvenile" pro-

cee,is as would any other prosecution against an aduit
offend ir-.--including a public tnal by jury and sentencing

_under the Sentencing Guidelhnes. Major Botch.

"See United States Attorney's Manual, vol. t.l(a), 1 9-2.143.

"Mr. Larry Lippe, Chief, General Litigation, PO. Box 587, Ben Franklin Station, Washingtrt, D.C. 1.0044.

"1618 U.S.C. 4 5032 (1988) (ermphasis added).

.7 Id.

"$See United States v. Doe, 871 F.2d 1248 (5th Cir. 1989).

191d. at 12.52. ,d &

'OUnited States v, H.S., 717 F. Supp. 911 (D.D.C. 199?).

"21 Unlesa the defendant cor..ents to tnal by infornation, a waiver of indictment rmust have bten made. See Fed. R. Cnm. P. 7(b).
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IN THE UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF VIRGINIAT

Alexandria Division

UNITED STATES OF AMERICA CASE NO. AXXXXXXX/AZXXXXXXX

v
MAGISTRATES'

LAST, FIRST MIDDLE INITIAL DOCKET NO.
ADDRESS
CITY, STATES ZIP CODE COURT DATE: AUG 5, 1991

CRIMINAL INFORMATION

COUNT I

THE UNITED STATES ATTORNEY CHARGES THAT:

On or about June 13, 1991, at Fort Belvoir, Virginia, within

the special maritime and territorial jurisdiction of the United

States in the Eastern District of Virginia, the defendant,

XXXXXXXXXXXXXXXXX, did unlawfully operate a motor vehicle while

having a blood alcohol concentration of 0.10 percent or more by

weight by volume as indicated by a chemical test.

Violation of Title 18, United States Code, Section 13

(assimilating Section 18.2-266(i), Code of Virginia 1950, as

amended).

COUNT II

THE UNITED STATES ATTORNEY CHARGES THAT:

On or about june 13, 1991, at Fort beivoir, Virginia, within

the special maritime and territorial jurisdiction of the United

States in the Eastern District of Virginia, the defendant,

XXXXXXXXXXXXXXXXX, did unlawfully operate a motor vehicle while

under the influence of alcohol.

Violation of Title 18, United States Code, Section 13

(assimilating Section 18.2-266(ii), Code of Virginia 1950, as

AMP



amended).

COUNT III

THE UNITED STATES ATTORNEY CHARGES THiAT:

On or about June 13, 1991, at Fort Belvoir, Virginia, within

the special maritime and territorial jurisdiction of the United

States in the Eastern District of Virginia, the defendant,

XXXXXXXXXXXXXXXXX, did unlawfully operate a motor vehicle upon a

highway recklessly and in a manner so as to endanger life, limb or

property of any person.

Violation of Title 18, United States Code, Section 13

(assimilating Section 46.2-852, Code of Virginia 1950, as

amended).

HENRY E. HUDSON
UNITED STATES ATTORNEY

By: ._
Fort Belvoir, VA JAMES M. SAWYERS

Special Assistant
Date United States Attorney



IMPLIED CONSENT STATUTE

1. I am charging you with Driving Under the Influence of
intoxicants.

2. You are advised that any person who operates a motor vehicle
on the public highways of this military installation is deemed,
as a condition to such operation, to have consented to have a
sample of his or her breath taken for a chemical test to
determine the alcoholic content of his or her blood.

3. You are further advised that the unreasonable refusal to
consent to having a sample of breath taken for a chemical test
constitutes grounds for the revocation of your privilege of
operating a motor vehicle upon the special maritime and
territorial jurisdiction of the United States during the period
of a year commencing on the date of arrest upon which such tests
or tests were refused, and such refusal may be admitted into
evidence in any case arising from such person's driving while
under the influence of a drug or alcohol in such jurisdiction.
Persons shall be charged under United States Code, Title 18, USC
Section 3117.

4. In addition to this sample, the arresting officer may
require a blood sample be taken for drug determination.

Subjects Initials: Submit Refuse

Officer's Signature Subject's Signature

Time & Date Time & Date

0



OFFICE OF THE STAFF JUDGE ADVOCATE

STANDAID OPERATING PROCEDURE

CRITERIA FOR THE DETENTION OF CIVILIANS WHO COHMIT CRIMES ON POST

1. Purpose. The purpose of this Standard Operating Procedure
is to memorialize the policies of the United States Attorney's
office, Eastern District of Virginia, in the detention of
civilians who commit crtmes on post. The requirements contained
in this SOP are mandatory and cauniot be skipped.

2. Criteria. The following type of arrests constitute a
guideline for the types of cases requiring immediate detention in
the Alexandria City Jail.

a. Crimes of Violence that.,

(1) constitute an iunmediate threat to the community;
(2) constitute an imediate threat to an individual; or
(3) would probably result in incarceration if convicted.

b. Class one misdemeanors where, in all likelihood, the
accused would. not be within the Eastern District of Virginia or
close enough for extradition at the time of trial. Examples are:

(1) Accused with an out of state drivers license other
than Maryland or the District of Columbia.

k (2) Accused who lives in Virginia but at a distance of
more than 150 miles from Ft. Belvoir.

(3) Accused who makes a claim that they will never come to
court.

(4) Reserve soldiers on active duty training who meet
either (1), (2), or (3) above.

The type of class one misdemeanors subject to the above are:

-DWI
- Reck'• e--Drivi--g if the NOIC reveals any etremely^

aggravating circumstance.

3. JAG Responsibilities:

a. If the military police (MP) are following their own SOP
(enclosed) they should first attempt to contact a criminal law
JAG with a Special Assistant United States Attorney (SAUSA)
designation. If they have not completed that procedure, require
them to.

b. After number 3a. is attempted without success, advise
the NP on whether or not the civilian should be detained. Use
th- crritpria in TTr ab-nv in makrinn vniir dret-crmninat-inr If
advice is given to detain, remind the MP's that the following



mandatory procedures must ba followed:

(1) The FBI must be contacted to determine if they
are interested in the case. If they are, the FBI becomes
responsible for the case.

(2) If the FBI is not interested, refer the MP desk
sergeant to the MP SOP number 3a and tell them to follow all
necessary procedure.

c. If the MP's show reluctance to follow any of these
procedures, do not allow detention of the civilian.

CARDEN
LTC, JA
Deputy Staff Judge Advocate
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TAB D

UNITED STATES DISTRICT COURT

PROSECUTIONS

I. References.

A. Federal Criminal Code and Rules, 1990 edition, West
Publishing Company, published annually.

1. Federal Rules of Criminal Procedure.

2. Federal Rules of Evidence.

3. Title 18, U.S. Code, Crimes and Criminal Procedure.

4. Title 21, Chapter 13, U.S. Code, Drug Abuse
Prevention and Control.

5. Title 26, Chapter 53, U.S. Code, Machine Guns,
Destructive Devices, and Certain Other Firearms.

B. United States Attorneys' Manual, Title 9, Criminal
Division, Volume III (a), U.S. Department of Justice,
updated annually.

C. United States Sentencing Guidelines Manual, U.S.
Sentencing Guidelines Commission, 1990 edition, West
Publishing Company, published annually.

D. Annual Review of Criminal Procedure, Georgetown Law
Journal, published annually.

E. J. Cissell, Federal Criminal Trials (2d ed.) (1987).

F. D. Fletcher, Federal Criminal Prosecutions on Military
Installations, The Army Lawyer, Aug. & Sep. 1987.

G. C. Wright, Federal Practice and Procedure: Criminal (2d
ed. 1982).

H. C. Wright, A. Miller & E. Cooper, Federal Practice and
Procedure: Jurisdiction and Related Materials (2d ed.
1982).



Ii. Criminal jurisdiction. 18 U.S.C. § 3231 et seq.

A. Adults. Triable for all felonies.

B. Juveniles (less than 18 years).

1. May prosecute by information. 18 U.S.C. § 5031 et
seq.

a. Must certify factors permitting jurisdiction
IAW 18 U.S.C. S 5032.

b. Must deliver prior juvenile records (ox proof
of no record) to court 1AW 18 U.S.C. § 5032.

c. Detention permitted IAW 18 U.S.C. § 5035, but
must arraign and try within 30 days or
information may be dismissed IAW 18 U.S.C. §
5036.

2. No jury (judge adjudicates issue of juvenile
delinquency at dispositional hearing). 18 U.S.C. §
5037.

Ill. PenLalties.

A. Imprisonment IAW individual statute.

B. Fines. 18 U.S.C. S 3571.

I. Individuals: up to $250,000.

2. Organizations: up to $500,000.

C. Alternative fine based on gain or loss. 18 U.S.C.

D. Restitution. 18 U.S.C. 5 3663.

IV. Pre-Trial Procedure.

A. Federal Rules of Criminal Procedure.

1. Complaint. Rule 3.

2. Arrest warrant or summ.ons. Rule 4.



4. Probable cause hearing. Rule 5.1.

5. Grand jury. Rule 6. See also 18 U.S.C. § 3321.

a. 23 members; 16 for quorum; 12 to return "true
bill". Fed. e.. Crim. P. 6(f) & (g).

b. Regular grand jury sits for up to 18 months.
Fed. R. Crim. P. 6(g).

c. Grand jury determines whether nrobable cause
exists to believe that a federal crime
(jurisdiction) has been committed and within
the Distr..ct (venue). United States v.
Calandra, 414 U.S. 338 (1974).

d. Power of grand jury to gather evidence.

(1) Subpoena Ad Testificandum
Subpoena Duces Tecum
Forthwith subpoena

(2) Grand jury subpoena is not a search and
seizure within the meaning of the Fourth
Amendment. United States v. Calandra,

JON&. supra. No probable cause needed to issue
grand jury subpoena; grand jury is
entitled to lieveryman' s evidence". United
States v. Hayes, 408 U.S. 665, 668 (1972).
Only a "very limited number of privileges
provide legitimate grounds for refusing
to comply with a grand jury subpoena."
In re Sealed Case, 676 F. 2d 793, 806
(D.C. Cir. 1982).

(3) Make sure return date on subpoena is one
on which a grand jury is sitting. United
States v. Miller, 500 F. 2d 751 (5th Cir.
1974).

(4) Can allow compliance with subpoena by mail
or delivery of documents to agents.

e. Ru2.e of secrecy. Rule 6(e). Grand jury
proceedings ar. protected. A court order is
usually required before disclosure. See.
generallj, Uni.__:ed States v. Ba!gott, 463 U.S.
476 (1983); United States v. Sells, 463 U.S.
418 (1983).



6. Indictments and informations. Rule 7.

a. No indictment required for prosecution of
juvenile; may use information. See 18 U.S.C.
S5031 ese.

b. No indictment required for prosecution of
corporation; may use information.

7. Warraný or summons upon indictment or information.
Rule 9.

8. Arraignment. Rule 10.

9. Pleas. Rule 11.

a. Plea of guilty is constitutionally permissible
even though defendant claims innocence where
there is a factual basis for the plea. North
Carolina v. Aif~ord, 400 U.S. 25 (1970). But
will the judge accept an Alford plea?

b. Plea of noic contendere permitted. Rule 11(b).
But will judge accept such plea?

10. Plea agreements. Rule 11(e).

a. Court may reject plea agreement. Rule11(e)(4),.•.

b. Do not enter into plea agreement without
considering U.S. Sentencing Guidelines; plea
agreement may be rejected by court at
sentencing proceedings if agreement
"u,,dcrznj"- ." ~dol ..... ; court is not bound A
factual stipulations in plea agreement.
U.S.S.G. §S 6B1.2 & 4.

11. Pleadings and motions before trial. Rule 12.

12. Notice of alibi and insanity. Rules 12.1 & 2.

13. Discovery. Rule 16.

14. Subpoena for witness or document. Rule 17.

V. Trial. Fv-d. R. Crim. P- 91-31



VI. Sentencing.

A. Fed. R. Crim. F. 32-36.

B. U.S. Sentencing Guidelines. See Federal Sentencing
Guidelines Manual, West Publishing Company, published
annually.

1. Effective 1 November 1987; significant amendments
have occurred in each succeeding year so that
current Sentencing Guidelines may not apply to
charged offense(s).

2. Apply to all felonies and class A misdemeanors.
U.S.S.G. Chapter One, Part A., para. 5.; U.S.S.G.
S 1BI.9.

3. Apply to crimes assimilated under 18 U.S.C. § 13.
U.S.S.G. § 2X5.1. See_,e.q., United States v.
Young, 916 F. 2d 147 (4th Cir. 1990).

4. Do not apply to juveniles.

5. U.S.SoG. provisions may cause rejection of plea
agreements it not IXW U.S.S.G. § 6B1.2 (agreement
cannot "undermine the statutory purposes of
sentencing.")

VII. Documents for use in U.S. District Court (TABS E thrcugh U).

There are 93 Districts and 93 United States Attorneys. Each
has his or her own formats for documents used in U.S. Disrrict
Court. The forms in this deskbook are examples only; use them with
the local U.S. Attorney's approval.

TAD E. Target letter (sample-E.D.N.C.).

TAB F. Criminal complaint (AO 91).

TAB G. Search warrant (AO 93); Application and affidavit
for search warrant (AO 106).

Search warrant; Application and affidavit for search
warrant; Affidavit (sample-United States v. A & S
Council Oi).

AL
| W



TAB H. Warrant for arrest (AO 442).

Warrant for arrest; criminal complaint; affidavit
(sample-United States v. Senior).

TAB I. Motion to compel blood, hair & fingerprints (sample-
United States v. Onar).

TAB J. Response to pre-trial motions (sample-United States
v. Koblitz).

TAB K. Voir dire (sample-United States v. Massuet).

TAB L. Indictments-Title 15.

Conspiracy to restrain competition by price fixing
(anti-trust) (15 U.S.C. S 1)

(sartple-United States v. Allen's Moving & StoraQe
Co.)

TAB M. Indictments-Title 18.

1. Assault with dangerous weapon with intent to do
bodily harm (18 U.S.C. S 113(c));

larceny of personal property (18 U.S.C. § 661);
criminal contempt (18 U.S.C. § 402)

(sample-United States v. Drummond)

2. Conspiracy to commit murder (18 U.S.C. §§ 1111 &
371);

assault with intent to commit murder (18 U.S.C. §
113(a));

use of firearm in crime of violence (18 U.S.C. §
924(c))

(sample-United States v. Higgs)

3. Larceny of U.S. property (18 U.S.C. § 641);

criminal contempt (18 U.S.C. § 401)

1/ mrr m l-T Ini r1 t-Pq v - MnnrnpI



4. Conspiracy to defraud U.S. (larceny and false

statements) (18 U.S.C, § 371);

aiding and abetting (18 U.S.C. S 2);

larceny of U.S. property (18 U.S.C. § 641)

(sample-United States v. Williams)

5. Conspiracy to defraud U.S. with respect to claims
(18 U.S.C. § 286);

making false, fictitious and fraudulent claim (18
U.S.C. § 287)

(sample-United States v. Sellers Oil Company)

6. Conspiracy to receive stolen property (18 U.S.C. §
371);

knowing receipt of stolen property (18 U.S.C. §
662);

larceny of private property (18 U.S.C. § 661)

(sample-United States v. Ho It)

7. Manslaughter (18 U.S.C. § 1.112)

(sample-United States v. Heyrward)

8. Felon in possession of firearm (18 U.S.C. §
922(g)(i))

(sample-United States v. McCall)

9. Kidnapping (18 U.S.C. § 1201)

(sample-United States v. Smithennan)

10. Bank robbery (18 U.S.C. 5 2113(a))

(sample-United States v. Allen)

11. Larceny of U.S. property (18 U.S.C. § 641)

.ICUItP~t-U1IiLud SLdtes v. Macinnis)



TAB N. Indictments-Title 21.

1. Distribution ma ihuana (21 U.S.C. S 841(a)(1) &(b)(1)(c));

use of firearm in drug offense (18 U.S.C. S
924(c)(1));

maintaining placo for purpose of manufacturing and
distributing drugs (21 U.S.C. S 856(a)(1)

(sample-United States v. Dubay)

2. Continuing criminal enterprise involving drugs (21
U.S.C. § 848);

conspiracy to violate drug laws (21 U.S.C. S 841);
interstate travel in aid of racketeering (18 U.S.C.
§ 1952(a));

tampering with witness, victim or informant (18

U.S.C. S 1512)

(samnje-4Injt.d SRtAtp v. Winq et all

3. Importation of controlled substances (21 U.S.C. §
952);

conspiracy to distribute controlled substances (21
U.S.C. S 841 & 846)

(sample-United States v. Wexler et al)

TAB 0. Indictments-Title 26.

Possession of destructive device (26 U.S.C. § 5861(d));

making destructive device (26 U.S.C. § 5861(f))

(sample-United States v. Vick)

TAB P. Informations and waiver of indictment.

1. False loan or credit application (18 U.S.C. § 1014)

(sample-United States v. Hore)

2. Conspiracy to dotraud U.S. by bi--rigging on
contract (18 U.S.C. § 371)

(sample-United St; tes v. Mace)



I TAB Q. Juvenile delinquency information & record
certification.

TAB R. Memorandum of plea agreement.

1. Universal format

(sample-E.D.N.C.)

2. United States v. Graham (18 U.S.C. § 286).

3. United States v. Holt (18 U.S.C. § 662).

4. United States v. Transpower Constructors Inc. (18
U.S.C. 1001)

5. United States v. Putchaconis (21 U.S.C. S 846).

TAB S. Juvenile plea agreement.

TAB T. Jury instructions.

1. Un' ed States v. Uav.is (18 U.S.C. S 2243)

2. United States v. Sellers (18 U.S.C. § 286 & 287)

3. United States v. Cumminqs (21 U.S.C. § 841 & 846;
18 U.S.C. § 924(c))

TAB U. Certificate of service.



0

UMI -
w

*1

.1

* / F->

:1

I
.1



December 12, 199X

Ms. Jane Smith
1234 Old Town Road
Smithfield, Texas 78234

Dear Ms. Smith:

This office recently received a U.S. Army Criminal Investigation
Division Report of Investigation (ROI) which identifies you as the
subject of a criminal investigation. The ROI alleges that you
conspired to steal. over $25,000 of U.S. military property from Fort
Lakot4, in violation of Title 18, U.S.C. S 371.

By means of this letter, thi office is providing you with the
opportunity, through retained counsel or otherwise, to respond to
these allegations. This offer provides you with the opportunity
to consider disposing of this matter by way of an information and
plea agreement. If that is your preference, please so indicate in
your rep!y.

Please contact this office, either personally or through your
representative, no later than the 25th of December. If this office
does not receive a reply by that date, we will assume that
resolution of this matter is not possible, and that you do not wish
to discuss these allegations prior to any presentment of this
matter to the Grand Jury.

Thank you for your prompt attention to this matter. If there are
any questions, please do not hesitate to contact this office.

Sincerely,

JOHN PAUL JONES
United States Attorney

BY: James T. Kerk
Special Assistant U.S. Attorney
Criminal Division

Afflft,
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AO 91 (Rev. 5/85) Criminal Complaint * _____

____________________________DISTRICT OF

UNITED STATES OF AM ERICA

V. ~CRIMINAL COMPLMA.NT

CASE NUMBER:

(Nanw mtd Addreas 01I Oiif-4,1)

1, the undersigned complainant being duly sworn state the following is true and correct to the best of my

knowledge and belief. On or about __________in -____________county, in h

________District of defendant(s) did, (TrZa. Statutorfy Lai-uaqeotO'!en5Fei

%n violation of Tifle ______United States Code, Seciion(s)

I further state that I amn a(n) Officia ______________ and that this complaint is based on the following

facts:

Continued on the attachred sheet and made a part hereof: El Yes No

Signature oF Complýa~inant

'OWUiri iu6;L)U -JIleO al C1Iub5UGL.IbaU If-, illy piJlOOevi'.,

aityc~ and State

Name & Title of Judicial Offic~er Signature of JudiciaIClr
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AO 106 (Rev. 7187) Affidavit for Search Warrant _

t atlt~ ~tt j BT, it r irtTait or t
DISTRICT OF

In the Matter of the Search of
(Name, address or Odlef defcrtptlori of peleon. ProW yty p orprelmises to be Sflba1m ed<) A PPLICATIO N AN D AFFIDA VIT

FOR SEARCH WARRANT

CASE NUMBER:

being duly sworn depose and say*

lam a(n) and have reason to believe
Olffical Title

that L- on the person of or [: on the property or premises known as (name. desclpition analorlocation)

in the - - District of
there is now concealed a certain person or property, namely (descnb.e.trson or oroDerl to be ýup.f)

which is (state one or more bases for search and seizure set forth under RulA 41(b) of the Feeral Rules of Criminal Procelure)

concerning a violation of Title United States code, Section(s)
The facts to support a finding of Probable Cause are as follows:

Continued on the attached sheet and made a part hereof. [ Yes E No

Signature or Attlant

Worn to before me, and subscribed in my presence

at
Date City and State

Name and Title of Judicial Officer Signature of Judicial Officer



j RETURN

DATE WARRANT RECEIVED AE AND TIML NARRANT EXECUTED COPY OF WARRANT AND RECEIPT FOn ITEMS LEFT WITH

INVENTORY MADE IN THE PRESENCE OF

INVENTORY OF PERSON OR PROPERTY TAKEN PURSUANT TO THE WVRRANT

CERTIFICATION

I swear that this inventory is a true and detailed account of the person or property taken by me on the
warrant,

Subscribed, sworn to, and returned before me this date.

U.S. Judge or Magistrate Date



flSTERN DISTRICT OF NORTH CAROLINA

In the Matter of the Search of
(Name. addrjs3 of brief descriptionl of person or properly (0 te searched)

Business records located on the premises of' SEARCH WARRANT
10752 Wilmington Rd, a/k/a: A&S Council " -,-- 30il. Company, Fayetteville, NC CASE NU~maER.- Z

TO: Special Agent Vic-tor A. Johnson -arnd any Authorized Oifficer of the United~tates

Affidavit(s) having been made before me by Special Agent Victor A. Johnson _ who has reason to
Alliant

believe that on the person of orU on the premises known as (hame, deSCr~ipcin and/or location)i

A&S Council Oil Company, 1032 Wilmington Rd, Fayetteville, NC

in the Eastern ~ District of North Car'olina there is now

* cealed a certain person or property, namely (describe the person or property)

See Attachmeat. A-Documents Deýsired

I am satisfied that the affidavit(s) and any recorde~d testimony establish rr.,"bable cause to believe that the person
or property so described is now concealed on t' '2 person or premises aboN', rlescribed and establish grounds for
the issuance of this warrant.

YOU ARE HEREBY COMMANDED to sea,-ch on or beiLre... "7 " / (- .
*, ais, 11 -

(not to eyceed 10 days) the person or place named above for the person or property specified, serving this warrant
and making the. search (In the daytime - 6:no A.M. to 10:00 P.M.) (at any time in the day or night as I find
reasonable cause has been established) and if the person or property be found there to seize same, leaving a copy
of this warrant and receipt for tho person or property taken, and prepare a written inventory of the person pr prop-
erty seized andý Promptly return this warrant to Z1L% I s -
as required by law. I S u~ rMg~ri

March 29, 199 /intkaeteile

O and Time Isnued 
city and State

Wallace W.* Dixon, United States Magistrate Let-72
rjame arid Tille of Judicial Officer S~ igniature of Judicial officer

United States Magistrattý



EASTERN DSRCOF NORTH CAROLINA

In the Matter of the Search of
(Name. Address or brief descritfion of person or property to Doe 3qIched)APLC TO AN AFIDAVT
Bus .fless and Financial RecordsAPLC TO AN AFI VT
located at the premises.1032 Wilmington Rd, FOR SEARCH WARRANT
Fayetteville, NC A.

CASE NUMBER: '(&5/~-

Special Agent Victor A. Johinson being duly sworn depose and say:

I am a(n) Special Agent. US Army. Criminal Investigation-Commnand and have reason to believe
Official Title

ttiat 7 on the person of or 0on the premises known as (name. descriptionf andtoriocationf

A&S Council Oil Company, located at 1032 Wilmington Rd, Fayetteville, NC

in the Easter-n District of North .Qolina
there is now concealed a certain person or property, namely (escribe he pe~rsoti or property)

A' r S i w airlgeo grounds for searchi and 30Zrjre urnder Pluig 41(b) 01 the Fegeral Rules of CrimnUral Pro~edure( possible evidence in
W the below identified offenses

in violation of Title 18 -United States Code, Section(s) 286, 287 and 661 ____

The facts to support the issuance of a Search Warrant are as follows:
See attached affidavit made a part of an incorporated into this application.

Sijreg oraur onAtiat

~jyferc. ito Low, att Caetvle Nort Carlin

W'ýj city and tal

Contlned W.ono theatceihe nitd States aMaisrat NoA7/•i i

WalelacdTte W. JDixoa, Officer Statesi~i Magitraete



AFFIDAVIT

I, Victor A. Johnson, being a duly sworn Special Agent of the United States

Army Criminal Investigation Command, assigned to Fort Bragg in the Eastern

District of North Carolina, do hereby declare the following to be true to the

best of my knowledge:

I am actively involved in a criminal investigation pertaining to the diversion

of large quantities of burner oil #2 from the Fort Bragg military

ret'strva'ion. During my investigation, Mr. Eugene Jackson had provided a sworn

statenent to me in which he admitted acting in a conspiracy with several

subordinate drivers to divert burner oil 02 from Fort Bragg. Mr. Jackson

further stated that he sold and delivered the oil to Mr. Artice L. Council of

AMS Council Oil Company, 1032 Wilmington Road, Fayetteville, North Carolina,

in exchange for which he received cash payments of between $0.13 and $0.30 per

gallon. Estimates of the volume of oil diverted range upward from 250,000

gallons and attempts are ongoing to determine the exact amount. Interviews

with Mr. Walter Ford, one of Jackson's drivers, - iwii-ated that M.. S Council 0411Oil

Company delivery trucks were used by Jackson to divert oil from Fort Bragg.

On March 13, 1990, Artice L. Council and AMS Council Oil Company were indicted

by Federal Grand Jury in the Eastern District of North Carolina for violations

of 18 United States Code 286 and 287.

Mr. Council was interviewed by me on March 9, 1990, and denied that he

ParL,-,.-1pvcu iii a conspiracy or that he received any of the burner oil



, diverted by Jackson. Mr. Council was requested to provide business records

for the period March 1986 through June 1987, as specified hereafter, and

declined to do so. While lie said he had some of tht requested business

records in his office, and that he normally kept his business records there,

Mr. Council claimed that his business was vandalized by unknown persons in

1989 and those persons made away with or otherwise destroyed many of his

business records. He admitted that his acco'untant had accurate copies of

z:hvse records; however, he declined to name the accountant.

Under Title 31 United States Code, A&S Council Oil Company is required to

maintain business documents depicting purchase, receipt, inventory, sales,

employment, and invoicing records pertaining to its business for a period of

six years for Federal tax purposes, Based on the. lgal re;ulvements for

, Artice L. Council and Council Oil Company to maintain the records listed in

attachment A, and his statement to me that he keeps these records in his

office, thcrc is probable cause to believe that the records are now located at

his office. These records are expected to show that AMS Covncil Oil Company

dispensed more burner oil than he legally received during the period. The

requested rEcords are further expected to show that the company made numerous

,ash expenditures and that the company's receipts reflect the sales of more

oil than was legally possessed by the company during the period.

Request authority to search A&S Council Oil Company and seize all such records

evidencing the purchase, receipt, sales and disposition of the stolen oil.



ATTAC]IMIJNT A:

Documents Desired

1). Employment Records, including employee applications, tax withholding

records, and payroll records for the period March 1986 through Jun&• 1987.

2) Copies of any and all contracts and agi.ements with Sellers Oil Company

Inc.

3). Copies of any and all contracts with the US Government for the above

period, governing delivery, transport or removal of oil from Fort Bragg, North

Carolina.

4). Any and all monthly inventory records pertaining to No. 2 fuel oil, where

ever situate.

S). Records of all receipts and deliveries of No. 2 fuel oil or diesel oil to

A&S Council Oil Company from whatever sour,.e during the above period.

6). Records of all corrections and/or adjustments to inventories during the

above period.

7). Rcr,,s Of all -,alu and deliveries of No. Z tuel oil or diesel oil from

A&S Council stocks.



. 8). For the above p:Eriod, all records pertaining to payments, disbursements

or cash outlays made by AMS Council Oil Company, including certified copies of

the general ledger, subsidiary ledgers or registers entitled "Cash",

"M4iscellaneous", or reflecting payments to subcontractors. Records of cash

outlays, from petty cash funds or otherwise.

9). The chart of accounts of the AMS Council Oil Company.

10). The name, address and phone number of the accountant servicing AS

Council Oil Company-.

71. /

I I



Directions to AMS Council Oil Company, 1032 Wilmington Road, Fayetteville, NC:

From the Fort Bragg CID Office, travel west on Randolph Street to the

intersection of Knox Street. Turn left and travel south to the intersection

of Honeycutt Road. Turn right and travel to the intersection of All American

Freeway. Tim left to enter the freeway, travelling south. Remain on the All

American Freeway/Owens Drive to the intersection of Eastern Boulevard/301

Bypass. Turn left on the Eastern Boulevard 'and travel to the intersection of

NC Route 87. Turn right on Route 87 and travel to the intersection of Old

Wilmington Road. Turn left on Old Wilmington Road. A&S Council Oil Company

occupies the left side of the road after the intersection.

A•S Council Oil Company is recognizable as a one-story structure with barred

windows. Several oil storage tanks occupy the land to the left of the

structure, and an oil dispensing strDcture stands between the oil tanks arid

the, structure.

J. Rich Leon/rd, Clark -

United.States Distdt`~tCotWEastern Distrct Vo North tobroline

_- -o uty Cl"
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AO A42 (Rev. 12J85) Warryalnt Ic, Ax.t

DISTRICT OF

UNITED STATES OF AMERICA
V. WARRANT FOR ARREST

CASE NUMBER:

To: The United States Marshal
and any Authorized United States Officer

YOU ARE HEREBY COMMANDED to arrest
Narna

and bring him or her forthwith to the nearest magistrate to answer a(n)

Fj Indictment E] Information C Complaint 0 Order of court - Violation Notice 0 Probation Violation Petition

charging him or her with 1b.rf de.•.ntim, r, .ofse)

0

in violation of Title United States Code, Section(s)

Name of Issuing Ofticer T:tleof Issuing Officer

Signatureof Issuing Officer Date and Location

Bail fixed at $ by.BailRN iName of Judicial Officer

______________RETU RN

This warrant was received and executed with the arrest of the above-named defendant at __

LATE RECEIVED NAME AND TITLE OF ARRESTING OFFICER SIGNATURE OF ARRESTING OFFICER

DATIE OF ARREST-



AO 442 (FRev. 12185) Waf-tnt Ilo Agrnat

THE FOLLOWING IS FURNISHED FOR INFORMATION ONLY:

DEFENDANT'S NAME:

ALIAS:

LAST KNOWN RESIDENCE:

I AST KNOWN EMPLOYMENT:

PLACE OF BIRTH:

DATEOF BIRTH:

SOCIAL SECURITY NUMBER:

HEIGHT:- WEIGHT:

SEX:_ RACE: _

nH1 R: _EYES:

SCARS, TATTOOS, OTHER DISTINGUISHING MARKS: _

FBI NUMBER:

COMPLETE DESCRIPTION OF AUTO:

INVESTIGATIVE AGENCY AND ADDRESS:

AO



aa 442 Rfev. 1i'IB( Warrant for Arrost

EASTERN DISTRICT OF NORTH1 CAROLINA ________

UNITED S 1ATES OF AMERICA
V. WARRANT FOR ARREST

RONALID FABIAN SENIOR

CASE NUMBER: (41/~<

To: The United Stales Marshal
and any Authorized United States Officer

YOU ARE HEREBY COMMANDED to arrest RONALD FABIAN SENIOR
Name

and bring himn or hier forthwith to the nearest magistrate to answer a(n)

F1 indictment 0 information :ýX Complaint [] Order of court El Violation Notice 0 Probation Violation Petition

charging him or her with (briuf d1,3ciptionlof offense)

larceny of United State!e military property from the residential quarters located

*218 Sands Street and 30?- Irwin Drive, Fort Bragg, North Carol~ina, on or about

January 5, 1.990

in violation of Title 1. - United ~t'ates Code, Section(s) 641

-WATLLACE IAAEDEIXCON ___UNITED STATES MIAGISTRATE
Narne of 13I.sina Officer 'It - -fis~ gOfc~

Siunature of Issuing Officer Date and Location

Bailfixd a $ _ ___ ___ ___ ____ ___ ___ ___Name of Judicial Officer

DATE ftEUIVtILD NAME AND TITLE Or: ARRESTING OFFICER SIGNATURE OF ARRESTING OFFICER

DATE F 0'Alifi2-ST



091
I11/82 CRIMINAL COMPLAINT I

ýOzrc fut DISTRICT

ti~ t~ii~ ~ 1 r~~rc (~urtEASTAERN DISTRIQZ *OF NORTH CAROLINA
DOCKET NO. hiid "-

UNITED STATES OF AMERICA
v. J. RICh LEE 'D. CLERK

RONALD FABIAN SENIOR US -q
MAGISrRATE'S CASE NO.-

E. D:$

Complaint for violation of Title United States Code § 641

4AME OF JUDGE OR MAGISTRATE OFFICIAL TITLE LOCATION

A;ýTE FOFESE PA6 FOFE5 ADDRESS OF ACCUSED (it known)

Jan. 5, 1o990215 Andy & Hodges St.
Tan. 5, 1990 FT BRAGG,NC 28307 Fayetteville, NC 28303

-OMPL.AINANT'S STATEMENT OF FACTS CONSTITUTING TIlE OFFENSE OR VIOLATIONI

SEE ATTACHED PAGE

ASIS OF COMPLAINANTS CHARGE AGAINST THE ACCUSEC~i

SEE ATTACHED AFFIDAVIT .. $e

A-TiRAL -WITN•S•ES INRELATION TO THIS CHARGEi

Investigator Owen Robertson, Military Police ILvest~igations, FBNC 28307

Being duly sworn, I declart that the foregoing is true
and correct to ilth best of my knowledge. OFFICIAL TITLE ".__

MILITARY FOLIC-It STIGATOR
Sworn to before me and subscribed in my presence,
IGNATUIRE OF MAGISTRIArE(II DAI E

(4 . .- nii_ _ _ u Cr ia_ _ __3ads

5a. I sltlsil Ilelll of CrllliSltll Procadis lli 3UI andfl 54.



A F F I D A V I T

. I am Investigator Owen Robertson. I am assigned to Military Police

Investigation at the Provost Marshall's Office, Fort Bragg, North

Carolina. I have been an Investigator for three years and I am

assigned to investigate general crimes occurring on Fort Bragg, North

Carolina.

On or about January 5, 1990 storage sheds located at 218 Sands

Street and 303 Irwin Drive, Fort Bragg, North Carolina, were broken

into. Two large ACE packs from Irwin Drive were taken and a duffle bag

and smaller ruck sacks were taken from Sands Street. The ACE packs and

duffle bags contained numerous items of military equipment all belonging

to the United States Government. This United States property had been

assigned to the occupants of 218 Sands Street and 303 Irwin Drive for

,their official use in their capacity as soldiers.

On January 10, 1990 at 4:00 P.M. I interviewed Ronald Fabian Senior

who resides at 215 Andy and Hodges Street, Fayetteville, NC 28303. I

interviewed him at the Provost Marshall's Office, Fort Bragg, North

Carolina. After advising Senior of his rights, he waived his rights and

told me that he had stolen the military emipnment fronm 2218 San Street

and 303 Irwin Drive. He had broken into the storage facilities and had

taken the military equipment to the Military Surplus Outlet located at

6474 Yadkin Road where he pawned it receiving a total of $120.00.

Senior also stated that he has a crack/cocaine/heroin addiction and that

the stolen military equipment had been pawned to support his habit.



-2-

Based on this evidence there is reason ,i.o believe that Ronald Fabian

Senior stole United Scates property ii violation of Title 18, USC 641.

Request you issue a complaint aad warrant for arrest.

OWEN ROSERTKN
MILITARY POLICE -IkVESTIGATORjUKLo7/6 •oI••sY•0

e
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA

FAYETTEVILLE DIVISION

UNITED STATES OF AMERICA ) MOTION FOR ORDER
COMPELLING BLOOD AND HAIR

v. ) SAMPLES AND FINGERPRINTS

DONALD MAURICE ONAR

The United States of America, by and through the United

States Attorney for the Eastern District of North Carolina, hereby

moves this Court for an Order requiring the above-captioned defendant

to (1) the taking of blood samples, (2) the taking of head hair

samples, and the taking of comprehensive "major case" set of

fingerprints, and, in support of said Motion, shows the Court

, the following:

1. The defendant has been indicted for first degree

murder on an exclusive federal reservation (Title 18, United States

Code, Section 1111). This charge arose from the strangulation

death of Andrea Alisa Onar at Fort Bragg, North Carolina, on

August 22, 1988.

2. Investigative Agents are continuing to process physical

evidence gathered in the investigation. It is necessary to have

for comparison an accurate blood sample, head hair samples, and

a complete set of finger and palm prints from the defendant.

Medical personnel are available to take the blood and hair samplus

and Agents of the Federal Bureau of Investigation are prepared

to take necessarv fingcrprnri - The defendant i <n cutd .........

to an Order of Detention.



3. The defendant has no Fourth or Fifth Amendment privilege

with regard to the testing of physical characteristics, such as

blood samples or of external physical features that are constantly

exposed to the public. Schmerber v. California, 384, US. 77 (1968).

See Also In Re Grand Jury Proceedings, 686 F. 2d 135, 139-40 (3d

Cir), cert. denied, 459 U. S. 1020 (1982) (search warrant not

required when hair samples snipped).

4. The Government requests that the hair and blood

samples and fingerprints be taken as soon as practicable so that

the Laboratory can make the comparisons prior to trial.

Respectfully submitted this day of September,

1988.

MARGARET CURRIN
United States Attorney

By:

Frederic L. Borch, III
Special Assistant United States

Attorney

2*



UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA

FAYETTEVILLE DIVISION

NO. 88-317M-3

UNITED STATES OF AMERICA ) MOTION FOR ORDER
COMPELLING BLOOD AND HAIR

v. ) SAMPLES AND FINGERPRINTS
)

DONALD MAURICE ONAR

Upon good cause having been shown by the Government's

Motion, it is hereby

ORDERED that the defendant, DONALD MAURICE ONAR, submit

to the taking of blood samples and fingurprints, and that the

defendant provide hair samples from his head in sufficient quantity

, and quality to allow for testing by the Federal Bureau of

Investigation Laboratory. The fingerprints and samples are to

be taken as soon as practicable at a place deemed appropriate

by Agents of the Federal Bureau of Investigation.

This __ day of September, 1988.

Wallace Wade Dixon
United States Magistrate
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UNITED STATES DISTRICT COURT . (3 . -
FOR THE EASTERN DISTRICT OF NORTH CAROLINA ...

FAYETTEVILLE DIVISON v: ' '- .

NO. 86-46-03-CR-3

UNITED STATES OF AMERICA )
) RESPONSE TO PRE-TRIAL

V. ) MOTIONS

CRAIG ALAN KOBLITZ ))

Now comes the United States of America, by and through

the United States Attorney for the'Eastern District of North

Carolina and responds to defendant Craig Alan Koblitz's pre-trial

motions as follows:

MOTION FOR-DISCOVERY-AND INSPECTION

The Government resists the defendant's motion, and shews

V •unto the Court the following:

1. The Government, pursuant to its "open file" policy

and Local Rule 43.01, has previously met with the local defense

counsel for the defendant, William 0. Richardson, and informed Mr.

Richardson of the names of the Government's primary witnesses, a

sumnt•ary of their .pc....d testimony, and the nature and scope of

the investigation as a whole. In addition, Special Agent John

Walker of the Internal Revenue Service/Criminal Investigation

Division, and Special Agent Marty Flippin, United States Customs,

and Special Agent Harry Clements, Drug Enforcement Administration,

were made available to answer any questions for Mr. Richardson

.regarding the investigation. Furthermore, the United States, in



recognition of its continuing discovery obligations, will make

known to the defendant any further discoverable materials which

come into its possession prior to trial.

2. As regards the defendant's request for written and

oral statements by the defendant, the Government is not aware of

any written or recorded statements of the defendant in its

possession, nor is the Government in possession of any oral

statements made by the defendant to a known agent, other than

those already revealed to counsel for the defendant; See Fed. R.

Crim. Proc. 16(a)(1)(A); United States v;-Johnson, 562 F.2d 515

*(8th Cir. 1977). The defendant is not entitled to oral statements

made to a third party under Rule 16; see United States v.

Zarattini, 552 F.2d 753 (7th Cir.), cert. denied 431 U.S. 942

(1977). 9
3. Regarding the defendant's request for statements of

co- defendants and co-conspirators, these are not discoverable

under Rule 16; United States v. Fearn, 587 F.2d 1316 (7th Cir.

1978); United States v. Cook, 530 F.2d 145 (7th Cir. 1976), cert.

denied, 426 U.S. 909 (1977); United-States v; Percevault, 490 F.2d

126 (2nd Cir. 1974). Ih addition, Section 3500 of Title 18,

United States Code, and Rule 16(b), Fed. R. Crim. P., clearly

prohibit a district judge from ordering production of statements

of Government witnesses . . . before they have testified. United

State v. McMillen, 489 F.2d 229 (7th Cir. 1972), cert. denied, 410

US. 955 (1973). Although the courts may "encourage" pre-trial

'disclosure practice in order to t×xn c th- .... ie Government

-2-



cannot be compelled to disclose witness statements before direct

examination is concluded. United States v. Camnoanuolo, 592 F.2d

852, 858 (5th Cir. 1979); United States v. Murphy, 569 F.2d 771,

774 (3d Cir.) cert. denied, 435 U.S. 955 (1978).

4. In United States v;-Jackson, 757 F.2d 1486 (4th Cir.

1985), No. 84-5156, March 21, 1985), the Fourth Circuit stated, in

dictum, that F. R. Crim. P. 16(a)(1)(A) was to be interpreted to

require disclosure to the defendant of all statements of co-

conspirators to be introduced at trial against the defendant, if

the co-conspirator was not a prospective Government witness, and

disclosure did not unnecessarily reveal sensitive information.

The Government has contested the appliction of this dictum, and

pursued the issue in an interlocutory appeal to the Fourth Circuit

in United States-v:Robcrts, E.D.N.C., No. 85-5122, decided June

16, 1986 (published). In this recent decision, the Court of

Appeals substantially narrowed the scope of the earlier Jackson

language, ruling that the Government is only obligated to reveal

written or recorded statements within its control at the time of

the defendant's motion United States v. Roberts, suura (pg.

16-17).

5. The C rnment has agreed to furnish to the

defendant in advance of trial the substance of any statement of a

co- cnnspirator, if the co-conspirator/declarant is not to be a

Government witness at the trial, which the Government reasonably

anticipates introducing at trial. The Government would note,

"however, that it is impossible for the CoveLninenc to anticipate
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these statements until it has completed its.witness preparation

interviews. The Government will comply with this discovery

obligation, as it does all others, as soon as possible., To the

extent that the defendant's request goes beyond the narrow

language of the Jackson and Roberts opinions (i.e., written or

recorded co-conspirator statement; declarant not a Government

witness; statement does not reveal sensitive information), the

defendant's Motion is overbroad and should be denied.

6. Regarding the defendant's request for a list of all

the Government's witnesses, the Government has already informed

the defendant of the names of all its primary witnesses and their

expected testimony. The Government has already exceeded its

obligation in this regard, and shouldnot be compelled to list

tvtcy puuiotiia4l wituu.es it couuld possibly call; see United Stares-

v. Dark 597 F.2d 1097 (6th Cir.), cert. denied 444 U.S. 927

(1979); United States v. Dreitvler, 577 F.2d 539 (9th Cir. 1978),

cert. denied 440 U.S. 921 (1979); United States v. Carmone 528

F.2d 296, 302 (2d Cir. 1975). Rule 16 does not require the

disclosure of the names of Government witnesses, and Congress has

specifically rejected attempts to compel such disclosure; see H.

R. Conf. Rep. No. 414, 94th Cong., Ist Sess. 12 (1975).

7. The Government has already agreed to voluntaily

supply the defendant with all plea agreements, letters of

immunity, and criminal histories in its possession for all

potential Government witnesses no later than three (3) days prior

"to trial.
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8. There are no confidential informants that the

Government knows of in this investigation, other than those who

will be called as Government witnesses, and whose names have

already been revealed to the defendant. Should there be some

other confidential informant who in some minor way assisted this

investigation, the burden is on the defendant to show why it is

essential to know the name of that individual; see Roviaro v.

United States, 353 U.S. 53 (1957); United States v. Hernandez-

Berceda, 572 F.2d 630 (9th Cir. 1978).. A mere request, such as

that made by the defendant, is not sufficient; United States v.

Trejo-Zambrano, 582 F.2d 460 (9th Cir. 1978), cert. denied, 439

U.S. 1005 (1978); In-re-United States, 565 F.2d 19 (2d Cir.

1977).

(j 9. The Government is in the process of voluntarily

providing the defendant with all documentary evidence in its

possession which the Government intends to offer against the

defendant at trial. The Government is not in possession of any

documents or tangible objects obtained from, or belonging to, the

defendant other than thQ se already revealed to the defendant.

Copies of any reports involving examinations and tests, as well as

any search warrants, etc., that the Government intends to use at

trial against the defendant, if any, will be provided to the

defendant prior to trial; see United States v. Thompson 493 F.2d

305 (9th Cir.), cert. denied, 419 U.S. 834 (1974).

10. in summary, the Government believes that all

( discoverabie evidence has been made available to and or presented
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to couns.el for the defendant, even in excess of the Rule 16(a)

K requirements. The Government thus considers discovery in this

case full and complete. In fact, the Government has gone so far

as to discuss its theory of the case with the defendant's counsel.

Furthermore, the Government acknowledges its affirmative duty to

make (immediately) available to defendant's counsel any new or

additional discoverable evidence and fully intends to do so.

Conversely, the Government will resist any motion to enlarge the

scope of discovery as required undec Rule 16. The Government,

therefore, submits that this motion for discovery should thus be

denied.

REQUEST FOR NOTICE OF GOVERNMENT'S
INTENTIOhTOUSEEVIDENCE (ARGUABLY

SUBJECT-TO -SUPPRESSION)

Now (;omes the United states, by ande I" _w` the C

undersigned Assistant United States .tt•cney ind in opposition to

the defendant's Motion for Notice by the Government of Intention

to use Eviden'e Arguably Subject to Suppression, shows unto the

Court the following:

1. The United States has already supplied full and

complete "open-file" discovery in this matter, far in excess o£

the requirements of Rule 16.

2. The Government. is fully aware of its obligations

under Brady, and fully intends to reveal all impeaching and

exculpatory information regarding the defendant, if any, prior to

trial.
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3. The United States is not aware of any information

outside that already revealed to the defendant that is even

"arguably" subject to suppression.

Wherefore, in light of the foregoing, the Government

respectfully requests that the Defendant's Motion to Suppress be

denied.

MOTION FOR PRODUCTION OF FAVORABLE EVIDENCE

Now comes the United States of America, by and through

the undersigned Assistant United States Attorney for the Eastern

District of North Carolina, and responds to the defendant's

Motion for Production of Favorable Evidence as follows:

The Government has provided "open file" discovery in

this case. In addition, the Governnent is keenly aware of its

'O obligations under Brady v. Maryland, 373 U.S. 83 (1963), and its

progeny. The Government will abide by the dictates of these cases

and will turn over any Brady material which comes to its attention

during trial preparation.

Wherefore, in light of the foregoing, the Government

respectfully requests that the defendant's Motion for Production

of all Favorable Evidence be deiied.

MOTION FOR PRESERVATI( N OF NOTES ANf TAPES

The Government resists this Motion to the extent that it

requires federal, state, and local law enforcement agents to

retain rough notes even after the contents of those notes have

been fully incorporated into official reports.



Otherwise, the Government does not resist the

defendant's Motion.

MOTION FOR EARLY DISCLOSURE OF-JENCKS ACT MATERIAL

The Government resists this motion, and shows unto the

Court the following:

1. The protection of the Jencks Act, particularly in

the prosecution of major organized crime and drug conspiracies, is

essential to the ability of the GoveL'nment to protect its

witnesses, and to prevent the "tailoring" of defenses to the

witnesses testimony. These are very real concerns, as evidenced

by the resolute language of Title 18, United States Code, Section

3500(a), and the legislative history behind it. The primary

"harm" raised by defendant's in cases such as these are

predictions of long pre-trial delays. For what it is worth, the

Government does not foresee the need for lengthy delays in this

trial due to voluntary pre-trial discovery.

2. Regardless of pre-trial delays, and despite the fact

that a defendant may present a Jencks Act motion before trial, thle

over-whelming case authority holds that a court may not compe! the

government to disclose statements of a witness before the

conclusion of his direct testimony; 18 United States Code, Section

3500(a), United States v. Alaie, 667 F.2d 569, 571 (6th Cir.

1982); United States v. Camnaanulo, 592 F.2d 852, 858 (5th Cir.

1979); United States v. Murnhy, 569 F.2d at 774; United States v.

McMillen, 489 F.2d 229, 230 (7th Cir. 1972), cert. denied 410 u.S.

955 (1973). Tiliia i. LLf Lue i wilen such statements relate to955 (373;
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conversatioais with the defendant; United States v. Harris, 542

F.2d 1283, 1291 (7th Cir. 1976) cert. denied 430 U.S. 934 (1977).

The appellate courts .may encouraqe pre-trial disclosure of Jencks

Act materials, which is a practice the Government intends to

follow in this trial, but it should not compel the Government to

do so; United States v. Alqie, suDra; United States v.

Camoagnulo, supra.

3. A recent case on point is United States v. Luizzo,

739 F.2d 541 (11th Cir. 1984). In this decision the court held

that it was reversible error for the trial court to compel the

Government to provide pre-trial discovery of witness statements to

the defense. The Court looked to the clear language of the

statute, which reads that "no statement . . . shall be the subject

C, of discovery until said witness has testified on direct

examination in the trial of the case" (emphasis added); Title 18,

United States Code, Section 3500(a). The Court in Luizzo al]so

pointed to the fact that ". . . with a single exception, no other

circuit has decided this issue differently . . 2' (i.e., denying

early release of Jencks Act materials); United States v Luizz-,

sunra, page 544.

4. The Government is not attempting to "hide the ball"

from the defendant. The Government is trying to preserve an

essential asset in its ability to prosecute major organized

criminal activity in lNorth Carolina; that being, the right not to

be compelled to reveal. the substance of a witnesses' test:imony

T r •fo tQ tt l. z, I •. ,, ,, has already told the defendant tho
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names and anticipated testimony of all of its primary witnesses,

( and the indictment in this matter is very specific. The defendant

has not shown a "particularized need" for this information other

than threats of pre-trial delays; see United States v. Luizzo,

suDra. In light of the foregoing, the Government respectfully

requests that the defendant's Motion be denied.

MOTION FOR INDEPENDENT LABORATORY ANALYSIS

The Government resists the defendant's Motion and, in

support thereof, shows unto the Court the following:

1. As the defendant is already aware through pre-trial

discovery, the evidence of the Government against the defendant

does not involve the analysis of any controlled substances.

2. This Motions annears to be a "boiler-late" motion of

the defendant which has been filed despite its inappropriateness

in this fact situation.

In light of the foregoing, the Government respectfully

requests that this Motion be denied.

MOTION FCR DISCLOSURE"OF IMPEACHING INFORMATION

1. The Government recognizes its obligation to disclose

to the defendant any evidence which may be used to substantially

impeach the credibility of a Governme_!nt witness; Giles v. Marylarn

336 U.S. 66 (1967). The Government is further aware that this

includes promises of leniency or immunity to its witnesses; GiaQi)

v. United States, 405 U.S. 150 (1972). The Government has already

agreed to voluntarily supply the defendant with this latter

material no later than three (3) days prior to trial..

0
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2. The Government recognizes its continuing duty to

\v advise the defendant of impeachment material of which it becomes

aware.

Wherefore, the Government respectfully requests that the

defendant's Motion be denied.

MOTION FOR DISCLOSURE OF GOVERNMENT CONFIDENTIAL INFORMANT

The Government resists the defendant's Motion and, in

support thereof, shows unto the Court as follows:

1. In what appears to be another "boilerplate"

pre-trial motion of the defendant, a request is made for the

identity and address of any confidential informants used by the

Government in this investigation.

2. Disclosure of the identity of a government informant

is required only where it would be helpful to the defenze or

W essential to a fair determination of the cause. Roviaro v. United

States, 353 U.S. 53 (1957); United States v. Hernandez-Berceda,

572 F.2d 680 (9th Cir. 1978). There must be more than a mere

request and more than mere speculation that disclosure will be

helpful. United States v. Trejo-Zambrano, 582 F.2d 460 (9th Cir.

1978), eect. dt riied, 439 U.S. 1005 (1978); In re United States,

565 F.2d 19 (2nd Cir. 1977).

3. The Goveurnment does not concede that any

confidential infotmants played a role in the investigation as it

regards the defendant, Assuming, arnuendo, that confidential

informanlts did as5ist in the inveStigation against the defendant,

the defendant's Motion contains no justification beyond a "mere
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request" for Lrequesting that information. Where a defendant

cannot show with "reasonable probability" that the informant (if

any) was an active participant in the criminal matter under

review, but only a "mere tipster", the Government is not required

to disclose the identity of the informant. United States v.

Lewis, 671 F.2d 1025, 1027 (7th Cir. 1982); United States v.

Suarez, 582 F.2d 1007, 1011 (5th Cir. 1978); United States v.

Sherman, 57G F.2a 292 (10th Cir.), cert. denied, 439 U.S. 913

(1978); United Statesv; Alonzo, 571 F.2d 1384 (5th .Cir.), cert.

denied, 439 U.S. 847 (1978).

Wherefore, in light of the foregoing, the Government

respectfully requests that the defendant's Motior be denied.

MOTION FOR PRODUCTION OF GOVERNMENT WITNESSES
"SO 'THAT, DEFENSE -COUNSFL -MAY - NTERV',

The Government resists the defendant's Motion and, inQI
support thereof, shows unto the Court the following:

1. The Government does not have the authority to compel

witnesses in any criminal investigation to submit to interviews by

defense counsel, should the witnesses choose to do otherwise.

2. The Government takes issue with tl e accusation of

the defendant that his counsel may in some way be "hindered" by

the United States in approaching potential Government witnesses..

Such "form" allegatLons by the defendant and his counsel against

the use of law enforcement authority in the Eastern Dis!trict of

North Carolina, with which they have had little, if any, prior

contact, is inJrappropriate and unmnerited.
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""herefore, in light of the foregoing, the Government

respectfully requests that the defendant's Motion be denied.

MOTION FOR PRE-TRIAL DISCLOSURE OF GOVERNMENT'S

_--INTENTION TO RELY-ON USIMILAR ACTu EVIDENCE

"The Government resists the defendant's Motion and, in

support thereof, shows unto the Court the following:

1. This appears to be another "boilerplate" pre-trial

motion of the defendant, in that the first paragraph of the Motion

fails to "fill in the blanks" of the particular charges facing the

defendant in the Eastern District of North Carolina.

2. The defendant is already aware, through voluntary

pre-trial discovery, of the potential Rule 404(b) acts of

misconduct which the Government is aware of regarding his

activities with the Cable drug organization and co-defendant(, Ronald Scott Donley. The Government reserves the light to offer

for introduction into evidence any evidence which it has which is

admissible under Fed. R. Evid. 404(b) or as impeachmrnt under Fed.

R. Evid. 609.

3. The Government will turn over to the defense any

additional evidence which comes Lo its attention which might

arguably be admissible under these rules.

4. There is no provision in the rules requiring thQ

Government to give the defendant advance notice of its intention

to introduce any such evidence. The United States had already far

exceCded its obligatiorns in this rgyard, and should not be

.requiccd to gYQ further by the Court.
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Wherefore, in light of the foregoing, the Government

respectfully requests that the defendant's Motion be denied.

MOTION FOR PRE-TRIAL EVIDENTIARY HEARING
ONmTHE EXISTENCE OF A CONSPIRACY

/The Government resists the defendant's Motion, and shows

unto the Court the following:

1. Defendant's Motion is in substance a request for a

"James" hearing. United States v. James, 590 F.2d 575 (5th Cir.

1979). The Fourth Circuit has refused to adopt the requirement of

a "James hearing" embraced in the aforementioned Fifth Circuit

decision, and the Eastern District of North Caroline has

repeatedly denied motions requesting such hearings in criininal

matters in the past.

2. The trial court has wide discretion on when and how

to determine whether there is sufficient evidence of the existence

of a conspi-acy tc admit staLements under Rule 801(d)(2)(e): "A

trial judge must have considerable discretion in controlling the

mode and order of proof at trial . . ." United States v. Denson,

606 F.2d 149, 152 (6th Cir. 1979).
3. The Court of Appeals for the Fourth Circuit has

recognized that the District Court has such a discretion and may

permit the introduction of co--conspirator declaration prior to

proof of the existence of the conspiracy and subject to the

Government's showing at the conclusion of its evidence that a

conspiracy existed, that the co-conspirator and the defendant wereý

.members of the conspiracy, and that the statement was made during
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, the course and in furtherance of the conspiracy. See, United

States v. McCormick, 565 F.2d 286 (4th Cir. 1977), cert. denied,

sub. nom., United-States v. Carter, 434 U.S. 1021 (1978). See

also, United States v.-Jones, 542 F.2d 186 (4th Cir. 1976), note

47.

4. It is anticipated that the existence of a conspiracy

between the co-defendants will be manifest to the court at trial.

Having the trial judge determine admissibility at that time serves

judicial economy while affording the defendant all the protection

of the federal rules. In addition, the defense counsel for the

defendant has already been supplied with a summary of the expected

testimony of all the government's primary witnesses regarding the

defendant.

Wherefore, in light of the foregoing, the Government

respectfully requests that the defendant's Motion be denied.

MOTION TO COMPEL DISCLOSURE OF EXISTENCE AND
SUBSTANCE-OF PROMISES OF IMMUNITY, LENIENCY

OR PREFERENTIAL TREATMENT

The Government does not resist the defendant's Motion,

and has already supplied the defendant with most (if not al!)

pre-trial agreements, letters of immunity, etc., regarding all

potential Government witnesses against the defendant through

voluntary pre-trial discovery.

MOTION TO INTERVIEW GOVERNMENT INFORMANTS PRIOR TO TRIAL

The Government resists the defendant's Motion and, in

response .thereto, incorporates herein its previous response to
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defendant's Motion for Production of Witnesses, and respectfully

requests that defendant's Motion be denied.

MOTION FOR DISCLOSURE OF ELECTRONIC SURVEILLANCE

The Government is not aware of any electronic

surveillance evidence in this case as it pertains to the

defendant. Should this situation change, the Government will

voluntarily disclose such electronic surveillance to the defendant

in advance of trial.

MOTION FOR PRODUCTION OF LAW ENFORCEMENT INTERVIEW
REPORTS OR NOTES WITH*INDIVIDUALS WHO WILL NOT BE

WITNESSESAT TRIAL

The Government resists the defendant's Motion and, in

support thereof, shows unto thr Couri the following:

1. The Governmei•'. incorporates herein -its response to

the defendant's Motion "or Early Disclosure of Jencks Act

Material.O

2. The Government incorporates herein its previous

response to deŽfendant's Motion for Disclosure of Impeaching

Information.

3. The Government incorporates herein its response to

defendant's Motion for Disclosure of Government Confidential

Info rfo dant.

Wherefore, in light of the foregoing, the Government

respectfully requests that the defendant's Motion be denied.

MOTION FOR PRODUCTION OF STATEMENTS MADE
BY CO-DEFENDAý4TS AND CO-CONSPIRATORS

The Government resists the defendant's Motion and, in

support thereof, shows unto the Court the following:
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o 1. Statements of co-defendants and co-conspirators,

are not discoverable under Rule 16; United States v. Fearn, 587

F.2d 1316 (7th Cir. 1978); United States v;-Cook, 530 F.2d 145

(7th Cir. 1976), cert. denied, 426 U.S. 909 (1977); United States

v. Percevault, 490 F.2d 126 (2nd Cir. 1974). In addition, Section

3500 of Title 18, United States Code, and Rule 16(b), Fed. R.

Crim. P., clearly prohibit a district judge from ordering

production of statements of Government witnesses . . . before they

have testified. United State v. McMillen, 489 F.2d 229 (7th Cir.

1972), cert. denied, 410 U.S. 955 (1973). Although the courts may

"encourage" pre-trial disclosure practice in order to expedite the

trial, the Government cannot be compelled to disclose witness

statements before direct examination is concluded. United States

v. Camoaanuolo, 592 F.2d 852, 858 (5th Cir. 1979); United States

v. Murohv, 569 F.2d 771, 774 (3d Cir.) cert. denied, 435 U.S. 955

(1978).

2. In United States v7 Jackson, 757 F.2d 1486 (4th Cir.

1985), No. 84-5156; March 21, 1935), the Fourth Circuit stated,

in dictum, that F. R. Crim. P. 16(a)(1)(A) was to be interpreted

to require disclosure to the defendant of all. statements of co-

conspirators to be introduced at trial against the defendant, if

the co-conspirator was not a prospective Government witness, and

disclosure did not unnecessarily reveal sensitive information.

.The Government has contested the appliction of this dict--irn? I
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pursued the issue in an interlocutory appeal to the Fourth Circuit

in United States v. Roberts, E.D.N.C., No. 85-5122, decided June

16, 1986 (published). In this recent decision, the Court of

Appeals substantially narrowed the scope of the earlier Jackson

language, ruling that the Government is only obligated to reveal

written or recorded statements within its control at the time of

the defendant's motion; United States-v. Roberts, suora (pg.

16-17).

3. The Government has agreed to furnish to the

defendant in advance of trial the substance of any statement of a

co- conspirator, if the co-conspirator/declarant is not to be a

Government witness at the trial, which the Government reasonably

anticipates introducing at trial. The Government would note,

however: that it is impossible for the Covcrnmcnt to anticipatA

these statements until it has completed its witness preparation

interviews. The Government will comply with this discovery

obligation, as it does all others, as soon as possible. To the

extent that the defendant's request goes beyond the narrow

language of the Jackson and Roberts opinions (i.e., written or

recorded co-conspirator statement; declacant not a Government

witness; statement does not reveal sensi.tive information), the

defendant's Motion is overbroad and should be denied.

Wherefore, in light of the foregoing, the Government

respectfully requests that the defendant's Motion be denied.
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MOTION FOR PRODUCTION OF DEFENDANT:S STATEMENTS

The Givernment does not resist the defendant's Motion.

MOTION FOR BILL OF-PARTICULARS

The Government resists the defendant's Motion and, in

support thereof, shows unto the Court the following:

1. A bill of particulars should be granted only when

the indictment is either vague or indefinite and it becomes

necessary to inform the accused of the charges against him with

sufficient precision to enable him to prepare his defense, to

avoid or minimize the danger of surprise at trial, or to enable

the defendant to protect himself against second prosecution for an

inadequately descrilied offense. Wona Tai v. United States, 273

U.S. 77 (1927); United States v.-Giese, 597 F.2d 1170 (9th Cir.),

cert. dcnicd, AA4 U.S. 979 (1979); United States v. Haas, 583

F.2d 216 (5th Cir. 1978), cert. denied, 440 U.S. 981 (1979);

United States v, Schembari, 484 F.2d 931 (4th Cir. 1973); United

States v. Anderson, 481 F.2d 685 (4Lh Cir. 1973); and United

States v. Dulin, 410 F.2d 363 (4th Cir. 1969).

2. The Government submits that the Indictment in this

case is neither vague nor indefiniLe, but sets out with clarity

and specificity all the particulars and material facts necessary

to enable the defendant to understand the charges against him and

to protect himself from double jeopardy. The defendant's motion

improperly requests detailed disclosure of the Government's evi-

dence prior to trial and the Government is not required to give
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such disclosure. See, United States v. Kilrain, 566 F.2d 979, 965

(5th Cir.), cert. denied, 439 U.S. 819 (1978).

3. The defendant is not entitled to a bill of

particulars where much of the information sought is within the

defendant's own knowledge or is readily ascertainable. Wona Tai

v. United States, 273 U.S. 77 (1927); United States v. A. P.

Woodson ComDanv, 198 F.Supp. 586, 587 (D.D.C. 1961). The

Government submits there has been full discovery in this case;

full discovery obviates the need for a bill of particulars.

United States V. "--se, supra, at 1i80, quoting United States v,

Clay, 4 6 F.2d a.-

••'. 'he Government submits that the defendant is

improperly attempting to use the Motion for Bill of Particulars as

a discovery vehicle to obtain detailed disclosure of the

Govr- •men s evidence. The Defendant makes a request to require

the Government to particularize associations, acts, or conducts

constituTing the violations contained in the Indictment. Such

requests are overly broad and impermissibly seek disclosure of the

Government's legal theories. See, e.c., United States v. Heldon,

479 F.Supp. 316, 323 (E.D. Pa. 1979).

5. The United States is not required to fully inform

the defendant of all the evidence the Government will present at

trial. The function of a bill of particulars is not to "shield

defendants Crom the possibility of confLontation with unantici-

pated evi~dence." United States v. Manetti, 323 F.Supp. 683, 695

. ... pa~tz,,. LCUaL! is also not intended to
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give the defendant the benefit of the Government's investigative

efforts. The defendant is only entitled to know those central

facts whA..ch will enable him to conduct his own investigation of

the transactions that resulted in the charges against him. Id. at

695-96.

6. The court in manetti further stated that the

defendant is ordinarily entitled to know the names of participants

in a conversation or transaction central to the charge against him

as well as the time and places of the transactions, but that the

defendant was "not entitled to compel the Government to describe

in detail the manner in which the crime was committed, thereby

forcing the prosecution to fix irrevocably the peLrimeters of its

case in advance of trial." Id. at 696. See also, United States

v. Johhnsoz, 524 F.Supp. 199 (D. Del. 1981).

7. The defendant's requests as stated in his motion are

not prop,?Lly within the scope of a demand for a bill of

partic.:lars. Where an Indictment, standing alone, fairly apprises

the defendant of the charges against him with the requisite

specificity, he is entitled to no more, and the request for a Bill

of Particulars should be denied. United States v. Pena, 524 F.2d

292 (5th Cir. 1976); United States v. Treatman, 399 F.Supp. 264

(W.D. La. 1975).

8. Inasmuch as the Government has provided defense

counsel with pretrial access to discoverable evidence with

sufficient particularity and clarity so as to bar any risk of

prejudice or surprise to the defendant a, trial, denial of a bi.U
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of particulars is proper. United States v. Williams, 679 F.2d-

504, 510 (5th Cir. 1982). The Government, therefore, contends

that this Motion for a Bill of Particulars should be denied.
Respectfully submitted, this , day of June,

1986.

SAMUEL T. CURRIN
United States Attorney

BY: j-c.Av~ ~~
THOMAS P. SWAII4

i Assistant United States Attorney
Criminal Section

CERTIFICATE 0F SERVICE

This is to certify that I have this , day of June,

1986, served a copy of the foregoing Response upon the defendant

ill Lhis action by depositing a copy of the same in the United

States mail in a postpaid envelope addressed as follows:

Mr. S. Skip Taylor
Attorney at Law
239 N.E. 20Lh Street
Miami, FL 33137

'I'HUz1S P. 6WAIM u
Assistant United States Attorney
Criminal Section
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA

WILMINGTON DIVISION

_ N G -,. . 8 ' " ' " 0 1 ,- C R - 7
ZNO8.87-'5-02-CR-7

UNITED STATES OF AMERICA GOVERNMENT'S PROPOSEDPlainti~fit ý:^ 4 Q
Plaintiff QUESTIONS OF VOIR DIRE

VS. (Fed. R. Crim. P. 4(a),
O CR AST Lccal Rules 6.02, 49.00,

JOHN CARLOS MASSUET E.D.N.C.)
CARLOS EFRAIN TRUJILLO E c\T. .

Pursuant to Rule 24(a) of the Federal Rules of Criminal

Procedure and Local Rules 6.02 and 49.00, E.D.N.C., the United

States of America, by and through the undeL'signed Assistant United

States Attorney, respectfully requests that this Honorable Court

include in its examination of perspective jucors the questions

listed below. The United States of America asks that the

questions be given in addition to the Court's customary questions.

1. What does your spouse do? How many children do you

have? What do your children do?

2. Does anyone on the panel have a hearing or vision

problem?

3. Has anyone or megtncer of your family been in an

adversarial position against the Government, either in an

administcative action or in a court case, criminal or civil?

Anyone dealt with or been subject to a searcc by U.S. Customs,

U.S. Coast Guard, DEA, SBI or local law enforcement officers?

0



What happened?

How does that affect your feelings about the

Government's presentation?

4. Do you own your own home? If not, are you renting

an apartment or home? How long have you lived there?

5. How do you get your news? What newspapers and

magazines do you read? What do you recall hearing or reading

about this case?

6. To what organizations do you belong? Have you ever

held office in or done fund raising for these organizations?

Anyone do volunteer or other work with community or other programs

for drug prevention and treatment?

7. Anyone or member of your family been in law

enforcement? What agency? In what capacity?

How do you feel about women in lawnenforcement?

8. Anyone ever been a pilot? Certified by Federal

Aviation Administration?

Anyone ever been an airplane mechanic? Certified by

Federal Aviation Administration?

Anyone ever been an air traffic controller?

9. Anyone or mneiber of your family ever been a member

of the Armed Forces? Which Branch? What jobs classification

(MOS)?

10. Have you ever previously served on a jury? What

kind of case? Did you reach a verdict? Would that af; zt your

service on this case?



11. Do you know the Defendant(s) or any of his (:-heir)

witnesses?

12. Aryon~e from Columbia, South America, or have

relatives or friends from Columbia? Anyone ever lived in

Columbia? The Defendant Trujillo is Columbian. Will your

experience in Columbia or with Colombians in any way keep you from

being impartial in this case?

13. The Government must prove its case beyond reasonable

doubt. The Government will use circumstantial evidence to prove

part of its case. Do you feel the Government must prove its case

to an absolute certainty?

14. Jurors will be the judges of the facts in this case.

SDo you feci that it is improper for you pcrsonally to sit and

judge this case for any rea.,Jon, whether religious or otherwise?

Respectfully submitted this day of August, 1987.

SAMUEL T. CURRIN
United States Attorney

CRISTINE WITCOVIb•R DEAN
Assistant United States Attorne2y
Criminal Section
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CERTIFICATE OF SERVICE

This i-s to certify that I have this j day of August,

1987, served a copy of the foregoing Government's Proposed

Questions of Voir Dire upon the defendant in this action by

deposit`ng a copy of the same in the United States mail in a

postaild envelope addressed as follows:

Attorneys for Massuet:

John M. MacDaniel
75 S.W. 8th Street, Suice 302
Miami, FL 33130

Joseph B. Cheshire, V
P.O. Box 1029
Raleiqh, NC 27602

Attorneys for Triljillo:

Robert M. Leen
Suite 175 Hoge Bldg.
Seattle, WA 98104

Jeffrey L. ZiTuner
111 Princess Street
Wilmington, NC 28401

CHRISTINE WITCOVER DEAN
Assistant United States Attorney
Criminal Section
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA InV •

No. EW BRN DIVISION 'i '..j..Y

UNITED STATES OF AMERICA )
)

v. )
)

ALLEN'S MOVING & STORAGE, INC.; )
CAROLINA VAN & STORAGE COMPANY )

OF JACKSONVILLE, INC.; ) I ND IC TM E N T
JERRY W. MCCAULEY; and )
STANLEY L. MCCAULEY, )

)
Defendants. )

)
)

The Grand Jury charges:

* I.

DESCRIPTION OF THE OFFENSE

1. The following companies and individuals are hereby

indicted and made defendants on the charge statcd below:

(a) Allen's Moving & Storage, Inc.;

(b) Carolina Van & Storage Comnanv nf .Taksonville

Inc.;

(c) Jerry W. McCauley; and

(d) Stanley L. McCauley.

2. Beginninrj at least as early as August 1984, and

continuing at least until March 29, 1985, the exact dates being

unknown to the Grand Jury, the defendants and co-conspirators

engaged in a combination and conspiracy to restrain competition

by fixing prices charged to the Department of Defense for



interstate shipments of household goods from the Camp Lejeune

area (hereinafter "interstate shipments"). The charged

combination and conspiracy unreasonably restrained interstate

trade and commerce in violation of Section 1 of the Sherman

Act, 15 United States Code Section 1.

3. The charged combination and conspiracy consisted of a

continuing agreement, understanding and concert of action among

the defendants and co-conspirators to eliminate discount rates

for interstate shipments on and after November 1, 1984.

4. For the purpose of forming and effectuating the

charged combination and conspiracy, the defendants and

co-conspirators did the following things, among others:

(a) participated in meetings and conversations

concerning rates for interstate shipments for the six

months beginning November 1, 1984;

(b) told or otherwise influenced carriers to charge

nondiscount rates for interstate shipments;

(c) dropped carriers that offered discount rates tor

interstate shipments, thereby making those carriers

ineligible to move interstate shipments, in the

expectation that the United States would award

contracts for interstate shipments at nondiscount

rates during the six-month cycle beginning November 1,

1984;

(d) swapped carriers, by arranging to transfer

nondiscount carriers from one conspirator to another

to replace discount carriers that were dropped;

-2-



(e) booked interstate shipments at nondiscount rates

during the six-month cycle beginning November 1, 1984,

and accepted payments for those shipments from the

United States and from the carriers they

represented; and

(f) caused the United States to be overcharged by

substantial amounts, in excess of about $300,000, for

interstate shipments.

II.

DF TN AND CO-ONSjP1RATORS

5. All of the defendant corporations are organized and

exist under the laws of the State of North Carolina and all

have their principal place of business in Jacksonville, North

Carolina. During the time covered by this Indictment, each of

the defendants was engaged in the household goods moving and

storage business, and each corporate defendant was a local

agent for interstate moving companies (called "carriers") that

served the Department of Defense at Camp Lejeune Marine Corps

Base ("Camp Lejeune"). As local agents, each corporate

defendant participated in the business of moving household

goods belonging to Department of Defense personnel and their

families from the area surrounding Camp Lejeune to destinations

throughout the United States. - .. .

6. During the time covered by this Indictment, each of

the individual defendants was an officer, owner, and agent of

the company indicated:

-3-



INDIVIDUAL DEFENDANT •Q ---aN-

Jerry W. McCauley Carolina Van & Storage Company of
Jacksonville, Inc.

Stanley L. McCauley Allen's Moving & otorage, Inc.

7. Various firms and individuals, not made defendants in

this Indictment, participated as co-conspirators in the charged

combination and conspiracy and performed acts and made

statements in furtherance thereof.

8. Whenever this Indictment refers to any act, deed, or

transaction of any company, it means that the company engaged

in the act, deed, or transaction by or through its officers,

directors, agents, employees, or representatives while they

were actively engaged in the management: direction, control, or

transaction of its business or affairs.

III.

TRADE AND COMMERCE

9. The United States, through the Military Traffic

Management Command ("MTMC") of the Department of the Army.

solicits bids from carriers to move the household goods of

Department of Defense personnel and their families from the

Camp Lejeune area to destinations throughout the United States.

The carriers bid to provide a range of services in connection

with such shipments of household goods, including packing,

storage, unpacking and interstate transportation in a motor

van. The United States awards contracts to carriers for

interstate shipments through Camp Lejeune.

-4--



10. During the timne covered by this Indictment, MTMC'

required that, in order to carry interstate shipments, a

carrier have a local agent in the vicinity of Camp Lejeune.

The local agents, acting on behalf of the carriers they

represented, booked interstate shipments offered by Camp

Lejeune, packed the shipments and arranged for out-of-state

delivery by the carrier. The local agents were paid for their

services by the carriers they represented, and generally

received a percentage of the fees paid by the United States to

the carriers. Usually, the larger the fee that the carrier

obtained, the greater the compensation the agent received.

11. During the time covered by this Indictment, carriers

submitted bids for interstate shipments to MTMC twice a year,

Souct in the sununer to be effective for the six-month rate cycle

beginning November 1, and once in the winter to be effective

for the six-month rate cycle beginning May 1. Carriers serving

Camp Lejeune submitted bids separately for each state to which

they were offering to move interstate shipments. MTMC

published a "Rate Solicitation" which was used as a baseline

for submitting those bids. Bids were expressed as a percentage

of that baseline. The bids submitted could be equal to the

baseline, higher than the baseline or lower than the baseline.

Bids that were eqtial to the baseline rate were commonly

referred to in the industry as "100% rates." Bids that were

lower than the baseline were commonly referred to as "discount

a'- -es.

O -5-



12. During the time covered by this Indictment, carriers

submitted bids in two steps. First, the carriers filed bids-

during a period called the "Increase/Decrease" period. Once

all the Increase/Decrea.3e bids were accepted by MTMC. MTMC made

the rates public and there was a second period, called the

"me-too" period, during which carriers were permitted to match

exactly, or "me-too," any bid that had been filed by any other

carrier. Local agents often told their carriers what rates to

me-too. After the close of the "me-too" period, which ended

the bidding process, MTMC published the final rates for each

carrier and provided the final rates to Camp Lejeune, which was

to offez interstate shipments from time to time throughout the

six-month rate cycle to the elinible carripers with the lowest

rates.

1.3. For the rate cycle beginning November 1, 1984, very

few carriers me-tooed discount rates that were filed. Between

November 1, 1984, and March 29, 1985, no agent booked or

handled interstate shipments at discount rates. In rate cycles

both before and after the time covered by the charged

conspiracy, when discount rates were filed, a large number of

carriers serving Camp Lejeune me-.tooed those discount rates,

and agents boo-;ed -nd handled interstate shipments at discount

rates.

14. The business activities of the defendants and

co-consoi rators thatL arp [he tijh-irf-t onF h's Indictment were

within the flow of and substantially affected interstate trade

and coimm~erce.



* IV.

JTIRISDICTION ANQD VENUE

15. The combination and conspiracy charged in this

Indictment was carr out, in part, within the Eastern

District of North .. ina and within the five years preceding

the return of this Indictment.

ALL IN VIOLATION OF TITLE 15, UNITED STATES CODE, SECTION 1.

DATED:

A TRUE BILL

JAM~w •-•uu'r"PATRICIA G. C H"IK

Assi tant Attorney General

JOSE WIDMAR BRNEY P. ARK

ARKAC- 9CfiCHTER MAR' W. F. GALONS ---

_ , 'Attorneys, Antitz-usL Division
________________ U.S. Department of Justice

CONSTANCE K. ROBINSON Judiciary Center Building
555 Fourth Street, N.W.

Attorneys, Antitrust Division Washington, D.C. 20001
U.S. Department of Justice 202/724-7426

MARGARET PERSON CIURRIN
United States Attorney
Eastern District of North Carolina

,J• • __-. _,uL•- !• •,_ - .

PE ER W. KELLEN - r,;r-c,
Assistant United States Attorney
Chief, Criminal Section --
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA

FAYETTEVILLE DIVISION
Case No. 89

UNITED STATES OF AMERICA

vs, S U P E R C E D I N G
INDICTMN

REGINALD LEE DRUMMOND
Defendant

The Grand Jury charges:

COUNT ONE
That on or about October 8, 1989, at Fort Bragg, North Carolina,

within the special maritime and territorial jurisdiction of the United

States and within the Eastern District of North Carolina, REGINALD LEE

DRUMMOND, without just cause or excuse, assaulted James D. Wilhelm with

a dangerous weapon, that is, a metal pipe, with intent to do bodily harm

V James D. Wilhelm, in violation of Title 18, United States Code,

Section 113(c).

COUNT TWO

That on or about October 8, 1989, at Fort Bragg, North Carolina,

within the special maritime and territorial jurisdiction of the United

Statun and within the Eastern District of North Carolina, REGINALD LEE

DRUMMOND, with intent to steal and purloin, did take and carry away

United States currency, property of Pepsicola of Fayetteville Inc., of

some value, in violation of Title 18, United States Code, Section 661.

COUNT THREE

That on or about October 8, 1989, at Fort Bragg, North Carolina,

within the special maritime and territorial jurisdiction of the United

States and within the Eastern District of North Carolina, REGINALD LEE

40
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DRUMMOND, did willfully and wantonly injure the personal property of

another, to-wit: a Pepsicola soft drink machine, the amount of damage

to said personal property being more than $200.00, in violation of North

Carolina General Statute 14-160, as assimilated by Title 18 United

States Code, Section 13.

COUNT FOUR

That on or about November 8, 1989, at Fort Bragg, North Carolina,

within the special maritime and territorial jurisdiction of the United

States and within the Eastern District of North Carolina, REGINALD LEE

DRUMMOND, with intent to steal and purloin, did take and carry away

United States currency, property of CocaCola Bottling Company,

Fayetteville, North Carolina, of a value in excess of $100.00, in

violation of Title 18 United States Code, Section 661.

COUNT FIVE

That on or about November 8, 1989, at Fort Bragg, North Carolina,

within the special maritime and territorial jurisdiction of the Unirted

States and within the Eastern District of North Carolina, REGINALD LEE

DRUMMOND, did willfully and wantonly injure the personal property of

another, to-wit: a Cocacola soft drink machine, the amount of damage to

said personal property being more than $200.00, in violation of North

Carolina General Statute 14-160, as assimilated by Title 18 United

States Code, Section 13.

COUNT SIX

That on or about November 8, 1989, at Fort Bragg, North, Carolina, a 4
military reservation in the special maritime and territorial
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jurisdiction of the United States and in the Eastern District of North

Carolina, REGINALD LEE DRUM24OND, did unlawfully and knowingly go upon

Fort Bragg, North Carolina for a purpose prohibited by law, to-wit: to

commit larceny, in violation of Title 18, United States Code, 1382.

COUNT SEVEN

That on or about November 8, 1989,m at Fort Bragg, North Carolina,

in the Eastern District of North Carolina, REGINALD LEE DRUMMOND did

intentionally and willfully disobey the lawful vrit, process, order,

rule, decree and command of the District Court for the Eastern District

of North Carolina, to-wit: he entered upon the Fort Bragg military

reservation after ordered not to go upon it by United States Magistrate

* alace W. Dixon, said order forbidding such entry being a condition of

his release after an initial appearance on October 11, 1989 on an arrest

warrant for the offenses contained in Count 1 of the Indictment, in

violation of Title 18, United States Code, Section 402.

A TRUE BILL

FOREMAN

DATE
MARGARET PERSON CURRIN
United States Attorney

By- _Assistant U.S. Attorney

Criminal Division

BV:
*d Special Assistant U.S. Attorney

Criminal Division



UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA

FAYETTEVILLE DIVISION

Case No:

UNITED STATES OF AMERICA

VS.
I ND I CTMENT

NORRIS HIGGS a/k/a NORRIS ECKLES

Defendant

The Grand Jury charges:

FIRST COUNT

On or about the 27th of May, 1989, at Pope Air Force Base, North

Carolina, within the special maritime and territorial jurisdiction of

the United States, and in the Eastern District of North Carolina,

NORRIS HIGGS a/k/a NORRIS ECKLES, did knowingly, intentionally and

* unlawfully combine, conspire, confederate and agree together with

diverse persons whose names are to the Grand Jury both known and

unknown, to violate the provisions of Title 18, United States Code,

Section 1111. The object of the conspiracy was that the defendant and

his co-conspirators would enter Pope Air Force Base, locate GREG

PARKER, and murder him.

OVERT ACTS

In furtherance of the conspiracy and to effect the object thereof,

NORRIS HIGGS, defendant herein, performed overt acts in the Eastern

District of North Catolina including, but not limited to, the

following:

1. On or about May 12, 1989, NORRIS HIGGS purchased a Sportarms

Sicrra 'odel .3' Spyuial Caliber itevoiver and 30 .38 special caliber

,artridges.
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2. Sometime before May 27, 1989, a known co-conspirator telephoned

Tusomia Thomas to learn if GREG PARKER was to be on Pope Air Force Base

on May 28, 1989.

3. On or about May 27, 1989, NORRIS HIGGS entered Pope Air Force

Base by climbing over an outer perimeter fence.

4. On or about May 27, 1989, NORRIS HlGGS went to the Pope Air

Force Base Youth Activity Center.

All in violation of the provisions of Title 18, United States Code,

Section 371.

SECOND COUNT

On or about the 13th day of May, 1989, at Fort Bragg, North

Carolina, within the special maritime and territorial jurisdiction of

the United States and in the Eastern District of North Carolina, NORRIS

Higgs a/k/a NORRIS ECKLES, did assault GREG PARKER with the intent to

commit murder, to-wit: he shot six times with a .38 caliber revolver

at the motor vehicle containing the said GREG PARKER, in violation of

Title 18, United States Code, Section 113(a).

THIRD COUNT

On or about the 27th of May, 1989, at Pope Air Force Base, in the

Eastern District of North Carolina, NORRIS HIGGS a/k/a NORRIS ECKLES

during and in relation to a crime of violence prosecutable in a court

of the United States, specifically the offense of asiault with intent

to commit murder, in violation of Title 18, United States Code, Section

'113(), Ai4A. I A- .- y &T1d •, w 'l-ULly u b d u carry a firearm, that is a

handgun, in violation of Title 18, United States Code, Section 924(c).
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FOURTH COUNT

On or about the 27th of May, 1989, at Pope Air Force Base, a

military zeservation in the special maritime and territorial

jurisdiction of the United States and in the Eastern District of North

Carolina, NORRIS HIGGS a/k/a NORRIS ECKLES did unlawfully and knowingly

go upon Pope Air Force Base for a purpose prohibited by law, to-wit:

to murder GREG PARKER, in violation of Title 18, United States Code,

Section 1382.

A TRUE BILL

FOREMAN

DATE

MARGARET PERSON CURRIN
United States Attorney

By:
Assistant U.S. Attorney
Criminal Division

By:
FREDERIC L. BORCH III
Special Assistant U.S. Attorney
Criminal Division



UNITED STATES DISTRICT COURT f R
FOR THE EASTERN DISTRICT OF NORTH CARFN1. E D

FAYETTEVILLE DIVISION
Case No. 88-32-01-CR-3 JUN•• 0 '

UNITED STATES OF AMERICA J.R!CN •--, , 2 K

vs. S U P E R E .R 0 U T
I N D I C T it 1-1-U.It). CAR

JACKIE L. MONROE
Defendant

The Grand Jury charges that:

COUNT ONE

That on or about June 5, 1988 at Fort Bragg, North Carolina and in

the Eastern District of North Carolina, JACKIE L. MONROE willfully and

knowingly did steal and purloin money in the amount of $150.00, of the

goods and property of the United States, and did aid, abet, counsel and

command the commission of said offense, in violation of Title 18,

United States Coden Sections 641 and 2.

COUNTS TWO THROUGH TEN

The allegations of Count One are incorporated herein by reference

as if fully set forth verbatim, except for the date and the amount of

the theft, which allegations are set forth with respect to each Count

as followL:

COUNT DATE AMOUNT

2 June 8, 1988 $150.00

3 June 8, 1988 $150.00

4 June 10, 1988 $150.00

5 June 11, 1988 $135.00

6 June 14, 1988 $150.00

7 June 14, 1988 $150.00
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8 June 14, 1988 $150.00

9 May 23, 1988 $150.00

10 May 25, 1988 $150.00

COUNT ELEVEN

That on or about July 27, 1989, in the Eastern District of North

Carolina, JACKIE LEE MONROE did intentionally and willfully disobey the

lawful writ, process, order, rule, decree and command of the District

Court for the Eastern District of North Carolina, to-wit: he departed

the Eastern District of North Carolina after being ordered not to

travel outside said District by United States Magistrate Alexander B.

Denson, said order forbidding the Defendant to depart the Eastern

District of North Carolina being a condition of his release after an

initial appearance on an arrest warrant on July 27, 1989, in violation

of Title 18, United States Code, Section 401.

COUNT TWELVE

That on or about July 31, 1989, in the Eastern District of North

Carolina, JACKIE LEE MONROE did intentionally and willfully disobey the

lawful writ, process, order, rule, decree and command of the District

Court for the Eastern District of North Carolina, by consuming a

controlled substance, that is, cocaine, aftei -ing ordered by not to

consume any controlled substance by United States Magistrate Alexander

B. Denson, said order forbidding the consumption of any controlled

substance being a condition of his release after an initial appearance

on an arrest warrant on July 27, 1989, in violation of Title 18, United

States Code 401.
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COUNT THIRTEEN

That on or about April 22, 1990, in the Eastern District of North

Carolina, JACKIE LEE MONROE did intentionally and willfully disobey the

lawful writ, process, order, rule, decree and command of the District

Court of the Eastern District of North Carolina, by doing an act and

thing of such character as to constitute a criminal offense, to-wit:

Title 18, United States Code, Sections 641 and 2, by committing larceny

of U.S. property, and aiding and abetting said larceny, in violation of

Title 18, United States Code, Section 402.

This the b day of 1990.
I,,

A TRUE BILL

-/ DkTE

MARGARET PERSON CURRIN
United•Sta s Atrney

Assistant U.9. Attorney -

Cri'inal Division

By : ý - k, c t z)n y or !rie orig,,,a

FREDERIC L. BORCH III I Rich Leorard. CIeA
Special Assistant U.S. Attorney Unita States Districi Court
Criminal Division Eastern 0istrnc o N ho Ca



UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLIU f "t

FAYETTEVILLE DIVISION

CASE NO. 90-24-01-CR-3

UNITED STATES OF AMERICA T GA. iý

VS.

SALVIANO ALAMO WILLIAMS :S U P E R C E D I N G
a/k/a Sharon Lovett Cornelius : I N D I C T M E N T
a/k/a Major Sharon Sharita Lovett:
a/k/a Gloria J. Lockett
a/k/a Salviano Davis
a/k/a Sal Williams

Defendant

'The Grand Jury charges:

COUNT ONE

That from on or about August 22, 1985 and continuing thereafter up

to and including kugust 1989, in the Eastern District of North Carolina,

*SAALVIANO ALAMO WILLIAMS, did willfully and unlawfully combine, conspire,

confederate, and agree together, with another person known to the Grand

Jury, to violate the provisions of Title 18, United States Code,

Sections 641 and 1001. The object of said conspiracy was that the

Defendant and his co-conspirator, a soldier in the United States Army,

acting together, would defraud the United States Government by obtaining

a license and certificate for marriage, which tne Defendant and his

co-conspirator would submit to the United States Army Adjutant General's

Military Identification Card Issue Facility for the purpose of receiving

a United States Department of Defense Uniformed Services Identification

and Privilege Card, to which the Defendant would not be entitled without

said marriage. Using this Identification and Privilege Card, SAMVIANO

ALAMO WILLIAMS would willfully and knowingly steal and purloin benefits

and other military privileges given to the holder of said ID card, to

which he would not otherwise be entitled without said marriage. The
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marriage was a sham and was illegal since both SALVIANO ALAMO WILLIAMS

and his co-conspirator are males. In submitting this license and

certificate for marriage to the United States Army, which SALVIANO ALAMO

WILLIAMS and his known co-conspirator then knew was a false writing and

document, the said SALVIANO ALAMO WILLIAMS and his co-conspirator did

knowingly and willfully make a false, fictitious and fraudulent

statement and representation that they were lawfully married under the

laws of the State of South Carolina, and did knowingly and willfully

make and use said false writing and document knowing it to contain a

false, fictitious and fraudulent statement, that is, that they were

lawfully married under the laws of the State of South Carolina, when in

fact SALVIANO r7ULW"•O WILLItAUMS and his co-conspirator then well knew that

the marriage was a sham and illegal, and the certificate and license for

marriage was false, fictitious and fraudulent, said submission of the

license and certificate for marriage to the United States Army being a

matter within the jurisdiction of an agency and department of the United

States.

OVERT ACTS

In furtherance of the conspiracy and to effect the objects thereof,

SALVIANO ALAMO WILLIAMS and his known co-conspirator, performed overt

acts in the Eastern District of North Carolina and elsewhere including,

but not limited to, the following:

I. On or about August 22, 1985, in Dillon South Carolina,

SALVIAkNO ALAMO WILLIAMS a/k/a Sharon Sharit'; •Lvt pro .... Ii --n.e

and certificate for marriage, purporting to show the marriage between

the Defendant and his co-conspirator.
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2. On or about September 9, 1985, in Dillon, South Carolina,

SALVIANO ALAMO WILLIAMS a/k/a Major Sharon Sharita Lovett procured a

license and certificate for marriage, purporting to show the marriage

between the Defendant and his co-conspirator.

3. On or about February 14, 1986, SXLVTANO ALAMO WILLIAMS

a/k/a Sharon S. Cornelius, received an Uniformed Services Identification

and Privilege Card.

4. On or about April 26, 1988, SALVIANO ALAMO WILLIAMS a/k/a

Sharon Sharita Cornelius, received an Uniformed Services Identification

Card at Fort Bragg, North Carolina.

5. Between February 1986 and August 1989 SALVIANO ALAMO

IOLLIAMS used an Uniformed Services Identification and Privilege Card to

negotiate checks at the Army and Air Force Exchange Service, Fort Bragg,

North Carolina.

6. Between February, 1986 and August 1989, SALVIANO ALAMO

WILLIADIS used an Uniformed ServiceE Identification and Privilege Card to

willfully and knowingly steal and purloin medical services dnd treatment

at Womnac'k Army Hospital, Fort Bragg, North Carolina.

All in violation of the provisions of Title 18, United States Code,

Section 371.

COUNT TWO

That between September 1, 1985 and June 30, 1989, at Fort Bragg,

North Carolina, within the Eastern District of North Carolina, SALVIANO

AJm WILLIAMS did wilfu-yand knowingly steal and purloin U.S.

F9currency, of the goods and property of the United States, of a value
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greater than $100.00, and the said SALVIANO ALAMO WILLIAMS did aid,

abet, counsel and command another to commit said offense against the

United States, in violation of Title 18, United States Code, Sections

641 & 2.

COUNT THREE

That at a date certain, between September 1, 1985 and June 30, 1989,

at Fort Bragg, North Carolina, in the special and maritime jurisdiction

of the United States and within the Eastern District of North Carolina,

SALVIANO ALAMO WILLIAMS did commit a crime against nature , to wit: he

received a sexual organ of a male into his anus, and did commit other

sexual acts with another male, in violatioli of North Carolina General

Statute 14-177, assimilated by Title 18, United States Code, Section 13.

COUNT FOUR

That on or about June 23, 1988, at Fort Bragg, North Carolina, in

the special and maritime jurisdiction of the United States and within

the Eastern District of North Carolina, SALVIANO ALAMO WILLIAMS did

write and deliver a check to another, said check drawn on a financial

institution, to wit: check number 1270, di.awn on The United National

Bank, Fayetteville, North Carolina, account number 31115355046629,

belonging to SALVIANO WILLIAMS in the amount of $150.00, without having

sufficient funds or credit with said bank for the check to be paid, and

then well knowing that there were insufficient funds or credit

available for said payment, in -;olation of North Carolina Genera).

Statute 14-107, assimilated by -a.tle 18, United States Code, Section 13.

COUNTS FIVE THROUGH TEN

The allegations of Count Four are incorporated herein by reference

as if fully set forth verbatim, except for the date, check number, and
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amount, which allegations are set forth with respect to each Count as

follows:

COUNT DATE CHECKNUMBER AMOUNT

5 June 23, 1988 1264 $50.00

6 June 23, 1988 1269 $150.00

7 July 8, 1988 1287 $150.00

8 July 13, 1988 1294 $150.00

9 July J.6, 1988 1297 $150.00

10 July 30, 1988 1318 $150.00

COUNT ELEVEN

That on or about January 8, 1989, at Fort Bragg, North Carolina, in

the special and maritime jurisdiction of the United States and within

the Eastern District of North Carolina, SALVIANO ALAMO WILLIAMS did

v7rite and deliver a check to another, said check drawn on a financial

institution, to wit: check number 262, drawn on the Mid-South Bank and

Trust Company, Spring Lake, North Carolina, account number

53111344063011999, belonging to SALVIANO ALAMO WILLIAMS, in the amount

of $150.00. without having calff-, . funds or credit w;ith said bank for

the check to be paid, and then well knowing that there were insufficient

funds or credit available for payment, in violation of North Carolina

General Statute 14-107, assimilated by Title 18, United States Code,

Section 13.

COUNTS TWELVE THROUGH FIFTEEN

The allegations of COUNT ELEVEN are incorporated herein by reference

as if fully set forth verbatim, except for the date, check number, and

a•nount, which allegations are set forth with respect to each Count as

follows:
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COUNT DATE CHECKNUMBER AM4OUNT

12 January 13, 1989 270 $140.00

13 January 21, 1989 272 $150.00

14 January 27, 1989 228 $150.00

15 January 24, 1989 226 $150.00

COUNT SIXTEEN

That at a date certain between January 8, 1989, and January 27,

1989, at Fort Bragg, North Carolina, within the Eastern District of

North Carolina, SAIJVIANO ALAMO WILLIAMS, did willfully and knowingly

steal and purloin U.S. currency of a value in excess of $100.00, the

goods and property of the United States, in violation of Title 18,

United States Code, Section 641.

A TRUE BILL

MARGARET PERSON CURRIN
Unitedý Sta et:Atorn/e

By rnt ce ry itr Furt-xu--i tv, .C 1 flue

Alý-s S~itatU-S-7tre S W correct cupy ut Trne originaL

Criminal Division & Rocr Leonard. Cleft
Uflitea States Districi Court
Eastern Distrtct Q1 Nort?' CaMRM

FREDERIC L. BORCH III nrwovripot
Special ABSistant U.S. AtLtorney
Criminal Division



UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA

FAYETTEVILLE DIVISION -

Case No: - 3.

UNITED STATES OF AMERICA J.RI- -
* ~U. S. ~ A

vs. I N D I C T M E

TYRONE ANTHONY HOLT

Defendant

The Grand Jury charges:

COUNT ONE

That at a date certain between July 22, 1989 and August 2, 1989, at

Fort Bragg, North Carolina, a military reservation within the special

maritime and territorial jurisdiction of the United States, and in the

Eastern District of North Carolina, TYRONE ANTHONY HOLT, Defendant

O herein and three juvenile males, unindicted co-conspirators, knowingly,

willfully and unlawfully did combine, conspire, confederate, and agree

together with each other to violate the provisions of Title 18 United

States Code, Section 662. The object of said conspiracy was that the

Defendant and his unindicted co-conspirators would receive and conceal
stolen aocds and n-rcnrrt-, f a value in excess of $100.00 and then would

pawn, sell or otherwise dispose of said property, then knowing it had

been stolen from another person who resided on Fort Bragg, North

Carolina.

OVERT ACTS

In furtherance of the conspiracy and to effect the objects thereof,

TYRONE ANTHONY HOLT, Defendant herein, and three juvenile males,

unindicted co-conspirators, performed overt acts in the Eastern District

* of North Carolina including, but not limited to, the following:

1. At a date certain between July 22, 1989 and August 2, 1989,

three juvenile males, unindicted co-conspirators entered the living
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quarters of Kent Allen Irvin and stole a Kenwood-brand stereo tuner,

Kenwood-brand stereo amplifier, Kenwood-brand record turntable,

Kenwood-brand cassette deck, Panasonic-brand video cassette recorder

(VCR) and Scott Compact Disc Player. Each stolen item has a value in

excess of $100.00.

2. At a date certain between July 22, 1989 and August 2, 1989, one

of the three Juvenile males, unindicted co-conspirators, discussed the

theft of these stereo items with TYRONE ANTHONY HOLT, who agreed to pawn

them.

3. On or about August 7, 1989, TYRONE ANTHONY HOLT pawned the

stolen Kenwood-brand cassette deck and the stolen Scott-brand Compact

Disc Player and received a total of $100.00 for the two items. Holt

further delivered $50.00 of this $100.00 to one of the three juvenile

males.

4. On or about August 8, 1989, TYRONE ANTHONY HOLT pawned the

Kenwood-brand turntable and stolen stereo amplifier and received a total

of $56.00 for the two items.

5. At a date certain between July 22, 1989 up to and including

August 22, 1989, TYRONE ANTHONY HOLT took to his home the stolen

Kenwood-brand turntable and the stolen Pansonic VCR.

All of the above in violation of Title 18, United States Code,

Section 371.

COUNT TFWO

At a date certain between July 22, 1989 up to and including August

8, 1989, at Fort Bragg, North Carolina, a military reservation within

the special maritime and territorial jurisdiction of the United States
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and in the Eastern District of North Carolina, TYRONE ANTHONY HOLT did

knowingly receive and conceal goods or other things of value, each

having a value in excess of $100.00, wlCch were the subject of a

larceny, which had been feloniously te>., n, stolen or embezzled from

another person, knowing the same to havi, been so taken, stolen, and

embezzled, to-wit: a Kenwood-brand stereo amplifier, stereo tuner,

record turntable, and cassette deck, a Scott-brand Compact Disc Player

and a Panasonic-brand video cassette recorder, which the said TYRONE

ANTHONY HOLT then well known to have been feloniously stolen from a

residence of a soldier on Fort Bragg, North Carolina, in violation of

Title 18, United States Code, Section 662.

COUNT THREE

, On or about July 1, 1989, at Fort Bragg, North Carolina, a military

reservation within the special maritime and territorial jurisdiction of

the United States end in the Eastern District of North Carolina, TYRONE

ANTHONY HOLT, with intent to steal and purloin, did take and carry away

a 1986 Pontiac 6000 Station Wagon automobile, personal property of Troy

Lorenzo Wright, of a value in excess of $100.00, in violation of Title

18 United States Ccle, Section 661.

A TRUE BILL - -

FOREMAN

DATE
MARGARET PERSON CURRIN
United Staes A rney

BY:_______________ t dW JO ltý 4.. -

45slistant LJ.b. Attorney . *, :, , ,
Aft Fy.imial Division F'.

FREDERIC L. BORCH III "
Special Assistant U.S. Attorney .
Criminal Division



UNITED STATES DISTRICT COURT "
FOR THE EASTERN DISTRICT OF NORTH CAROLINA flfl £0

FAYETTEVILLE DIVISION?' 'j 0"pJ.,,RIC8 ,
Case No: 90- D> I.SCLERK

*S. Ostr'u:;. CCAR~

UNITED STATES OF AMERICA A R

vs.

MARTIN DOLAN HEYWARD
Defendant

The Grand Jury charges:

COUNT ONE

On or about the 16th day of March, 1990, at Fort Bragg,

North Carolina, within the special maritime and territorial

jurisdiction of the United States and in the Eastern District

of North Carolina, MARTI 1 DOLAN HEYWARD did unlawfully kill

, another living human being, to wit: Manuel A. Gomez, Jr., by

driving a 1986 Honda Accord DX motor vehicle with Manuel A.

Gomez, Jr. as a passenger in said vehicle on a street and

highway in excess of the posted speed limit of 55 miles per

hour, that is, at speeds between 60 to 100 miles per hour, and

by driving said vehicle carelessly and heedlessly, in a

willful and wanton disregard for the rights and safety of

others by swerving and weaving in and out of traffic, and then

leaving the highway travelling at a speed of about 80 miles

per hour and striking a tree at about 65 miles per hour,

thereby proximately causing the death of Manus- A. Gomez, JL.

This conduct being without due caution and circumspection and

, with wanton and reckless disregard for human life, in that the

said MARTIN DOLAN HEYWARD then had knowledge that his conduct
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threat to the life of Manuel A. Gomez, Jr., and had such

knowledge of such circumstances as could reasonably have

enabled him to foresee that his conduct might result in the

death of Manuel A. Gomez, Jr., in violation of Title 18 United

States Code, Section 1112.

COUNT TWO

On or about the 16th day of March, 1990 at Fort Bragg,

North Carolina, within the special maritime and territorial

jurisdiction of the United States and in the Eastern District

of North Carolina, M1ARTIN DOLAN HEYWARD did willfully and

unlawfully drive a 1986 Honda Accord DX motor vehicle on a

street and highway, that id theU All iUrican Freeway in a

speed competition with a 1990 Ford Mustang GT, in violation of

North Carolina General Statute 20-141.3(b), as assimilated

by Title 18, United States Code, Section 13.

COUNT THREE

On or about the 16th day of March, 1990 at Fort Bragg,

North Carolina, within the special maritime and territorial

jurisdiction of the United States and in the Eastern District

of North Carolina, MARTIN DOLAN HEYWARD did drive a 1986

Honda Accord DX motor vehicle upon a highway and public

vehicular area carelessly and heedlessly, to wit: by driving

on the All American Freeway in excess of the posted speed

lixrq 55 lc no-r hour at speeds between 60 to 100 miles

per hour, swerving and weaving in and out of traffic at said

excess speed and passing other vehicles on both the right and
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left, such conduct being in willful and wanton disregard

of the rights and safety of others, in violation of North

Carolina General Statute 20-140, as assimilated by Title 18,

United States Code, Section 13.

COUNT YOUR

On or about the 16th day of March, 1990 at Fort Bragg,

North Carolina within the special maritime and territorial

jurisdiction of the United States and in the Eastern District

of North Carolina, MARTIN DOLAN HEYWARD did drive a 1986

Honda Accord DX motor vehicle upon a highway and public

vehicular area at a speed greater than reasonable and prudent

under the conditions then existing, to wit; by driving said

* vehicle at speeds between 60 to 100 miles per hour, and in

excess of the posted speed limit of 55 miles per hour, in

violation of North Carolina General Statute 20-141, as

assimilated by ;iTe 18, United States Code, Section 13.

A TRUE BILL

\ ~'FOREM1AN

* ' f~ '-'~'~' )DATE
MAPPJZSON C.URRI$

BY:
Assista • Attorney
Crim' 1 D7 ion

BY: _ _" - • q •
FREDERIC L. BORCH III
special As. st t U.S. ,ttorney
Crimina)2. vi on

.BY: /

MICHEAJ D. WATSON
Special Assistant U.S. Attorney
Criminal Division



UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA

FAYETTEVIILLE DIVISION
Case No. 90-
Case No. 90-

UNITED STATES OF AMERICA

VS. INDICTMENT

ROBBIE LEON MCCALL
JONATHAN EARL TAYLOR

Defendant

The Grand Jury charges:

COUNT ONE
That on or about December 14, 1989, in the Eastern District of North

Carolina, ROBBIE LEON MCCALL, having been convicted on March 30, 1989,

in the Superior Court of Cumberland County, North Carolina, of a crime

punishable by imprisonment for a term exceeding one year, knowingly did

possess in and affeti ng commerce, - f that is a Rugc b !1, .22

* caliber pistol, serial number 213-93417, which had been shipped and

transported iL interstate commerce; all in violation of Title 18, United

States Code, Section 922(g)(1) and did aid, abet, counsel and command

the commission of said offense, in violation of Title 18, United States

Code, Section 2.

COUNT TWO

That on or about December 14, 1989, in the Eastern District of North

Carolina, JONATHAN EARL TAYLOR, having been convicted on July 27, 1986,

in the Superior Court of Cumberland County, North Carolina, of a crime

punishable by imprisonment for a term exceeding one year, knowingly did

possess in and affecting commerce, a firearm, that is a Ruger MK II, .22

caliber pistol, serial number 213-93417, which had been shipped and

0
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transported in interstate commerce; all in violation of Title 18 United

States Code, Section 922(g)(1) and did aid, abet, counsel and command

the commission of said offense, in violation of Title 18, United States

Code, Section 2.

A T9RUE BILL

FOREMAN

DATE
MARGARET PERSON CURRIN
United tes Attorn_•w

Assi tant U.S. Attorney
C 1 D vision

FREDERIC L. BORCH III
Special Assistant U.S. Attorney
Criminal Division

~I



UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF NORTH CAROLINA
FAYETTEVILLE DIVISION

O .- - - , ....................

UNITED STATES OF AMERICA :

V. I N D I C TM ENT

RONALD (NMN) SMITHERMAN

The Grand Jury charges that:

FIRST COUNT

That on or about the 27th day of March, 1988, on Fort

Bragg, a United States military reservation within the special

maritime and territorial jurisdiction of the United States and

within the Eastern District of North Carolina, RONALD (NMN)

SMITHERMAN did unlawftlly seize, confine, inveigle, decoy, kidnap,

carry away, and hold for reasons otherwise than ransom, Emily

Annette Alston by use of force and against the will of the victim,

in violation of Title 18, United States Code, Sections 7 and

1201.

SECOND COUNT

That on or about the 27th day of March, 1988, at Fort

Bragg in the Eastern District of North Carolina, RONALD (NMN)

SMITHERM-AN, defendant herein, during and in relation to a crime of

violence prosecutable in a court of the United States,

specifically the offense of kidnapping, in violation of Titl> 18,

United States Code, Section 1201, did knowingly and willfully use



and carry a firearm, that is a handgun, in violation of Title 18,

United States Code, Section 924(c).

A TRUE BILL

FOREMAN

DATE: -ýLZ

MARGARET PERSON CURRIN
United States Attorney

I certify thp fc~rpccino to re o It up
BY: arifJ corr_(.(Ct co',/ ,t cr0 cr 'i

AASI tJ. Rich Lcanircd, Clarkan U.S orng-V

Ea,_-.tz •?in c~i. cf N'luOh Cjroliný

BY:_________
Special Assisant U.S. Attorney ", BY'

-e2wy Cl-rk

-2-



-T~ED ,4A1TES DISTRICT C'CURT

WLrvEAZP4 DIST.ICT OF MXAS

SAN XNTONIO DIVISION

UN:'7D STATES OF AMERICA, I CRIMINAL NO.I

Pl&intlff' I N I C T M E NT
I

VS. 1 [Vio: Title 18, United
States Code, Section

WILLIA•M MIMS ALLEN, 2113(a) : Bank Robbery]

I
I
I
i

Defrndant I

THM GRAND JURY i1%AGES.:

That on or about February 2, 1983, in the Western District

of Texas, Defendant

WILLIAM 1MIIýS ALLEN

knowingly entered a bank, namely, the Mercantile Bank and Trust,

San Antonio, Texas, the deposits of which were then insured by the

Federal Deýposit Insurance Corporation, with "he intent to crmmit

in such bank a felony affecting such bank, t•" '- is, the taking by

employees of such bank, money belonging t.. care, custody,

control, management a.nd possession of the , violation of

Title 18, United States Code, Section 2113(a).

A TRUT. BILL

Uto�� .tates Attorney

:=-- .tT an'- u.TT. At -''..,e'

: GC V'ERNh ,' t
EXHIBIT! /



intent to distribute heroin, in violation of Ti.tle 21, Unitead

Statee Code, Section 843(b)-

APPROVED:

- XQIaD C.. ?PADO__________

*United Sat~t& Attmoney- Dbit~an-t

Assistant Uinted States Date
Attorney

Date At~torney for Defen~dant

Dlate

0



JOSEPH P. RUSSONIELLO Y---
United States Attorneyn'ti_'l)1 . y . Q

S.. . . .. . . . . . • 5 ~~~ ~~'t - ' H it :o f , i• • r , . , • , , , . . . . . . .Attorney for aint U, ' ' t ,.:,

4 Date N O , 4er ý I

5 UNITED STATES DISTRICT COURT

6 NORTHERN DISTRICT OF---C-ALIF

7UNITED STATES OF AMERICA, )No. ""20126--8 )
aPlaintiff)9 

) VIOLATION: Title 18.
v. ) U.S.C. Sec. 641PA .) 

Theft of Government
PAUL DANIEL :AACINNIS ) Property

Il Defendant.:)
O 12 IND ICTHZENT

13 COUNT ONE: (18 U.S.C. Sec. 641)

14 The Grand Jury charges: THAT

15 On oz about June 17, j988, in the City of

16 Monterey, Monter.y County, State and Northern District of

17

13 PAUL DANIEL MACINNIS

19 defendant herein, did willfully and knowingly steal and

20 purloin property belonging to the United States of a

21 value of more than $100.00, to wit: one IBMI computer,

12 Model 5150, with thp serial nwnber 13848305150; one IBM
Scon01Lujtr monitor, Mode1l 5153, with the serial nwaber

2I 0396165; cne IBM comp•ater keyboard, with the serial

25 number T 150320-
2Q- IN D TCTM ENT



0
•gUNT TWO: (18 U.S.C. Sec. 641)

2
The Grand Jury further charges: ThIAT

From on or about April 12, 1989, through on or

about June 17, 1989, in the City of Monterey, Monterey

Ccounty , State and Northern District of California,
6 PAUL DANIEL MACINNIS

7_ defendant herein, did willfully and knowingly without

8 authority, sell, convey, or dispose of property helonging
9

to the United States of a value of more than $100.00, to

10 wit: one Apple MacIntosh Plus computer; one Apple

computer keyboard; one Apple external floppy disk drive.

COUNT 7HR'EE: (18 U.S.C. Sec. 641)

13 The Grand Jury further charges: THAT

14From on or aboul A7pril 12, 1988, through on or

15 about June 17: 1989, in the City of Monterey, Monterey

County, State and Northern District of California,

PAUL DANIEL MACINNIS

1 defendant herein, did willfully and knowingly without

19 authority, sell, convey, or dispose of property belonging

201 to the United States of a value of more than $100.00, to

21 wit. one Panasonic video cassette recorder.

22

22 INDICTMENT 2

24

2!3

26



COUNT FOUR: (18 U.S.C. Sec. 641)

1 The Grand Jury further charges: THAT

2 From on or about April 12, 1988, through on or
3 about June 17, 1989, in the City of Monterey, Monterey

4 County, State and Northern District of California,
5 PAUL DANIEL MACINNIS

6 defendant herein, did willfvlly and knowingly receive,

7 conceal, or retain property belonging to t-he United

8 States of a value of more than $100.00, with intent to
9 convert it to his own use or gain, knowing it to have

10 been embezzled, stolen, purloined, or converted, to wit:

11 one Apple computer printer, Model A9M0303; one
1212 Apple computer keyboard; one Apple MacIntosh computer

with monitor and 512X drive, Model M0001W.

1~4
DATED:

16 A TRUE BILL//

17

18

/,/

2C 7/ I , -- /4-'

21 yOSE2Li P. RUSSONIELLO-
United States Attorney

22 (Approved as to form:

22) AUSA:

24

25 INDICTMENT 3

26



eF

-a I,

II

Ii

.1

F-> I

F�N

L)

*1

it



UNITED STATES DISTRICT COURT
FOR THE EAZTERN DISTRICT O' NORTH CAROLINA

FAYETTEVILLE DIVISION

Case No.

UNITED STATES OF AMERICA

V. I N D I C T M E N T

RODNEY HENRY DUBAY

The Grand Jury charges that:

COUNT ONE

On or about February 21, 1990, in Spring Lake, North

Carolina, in the Eastern District of North Carolina, RODNEY HENRY

DUBAY, defendant herein, did knowingly and intentionally

distribute approximately fivc grams of uia~ijudud, a Schedule 1

controlled substance, in violation of Title 21, United States

Code, Section 841(a) (1) and (b) (1) (c)

COUNT TWO

On or about February 21, 1990, in Spring Lake, North

Carolina, in the Eastern District of North Carolina, RODNEY HENRY

DUBAY, defendant herein, did knowingly, intentionally and

unlawfully use a firearm, to wit, a shotgun, during and in

relation to his commission of the otfense of knowingly and

intentionally distributing a controlled substance, a drug

trafficking crime, in violation of Title 10, Unkted States Code,

Section 924(c) (1)



COUNT THREE A

On or about February 21, 19'0, in Spring Lake, North

Carolina, in the Eastern District of North Carolina, RODNEY HENRY

DUBAY, defendant herein, did knowingly, intentionally and

unlawfully maintain a place for the purpose of manufacturing and

distributing marijuana, a Schedule I controlled substance, in

violation of Title 21, United States Code, Section 856'a)(I).

COUNT FOUR

On or about February 23, 1990, in Spring Lake, North

Carolina, in the Eastern District of North Carolina, RODNEY HENRY

DUBAY, defendant herein, did knowingly and intentionally

distribute approximately eight grams of marijuana, a Schedule I

ccntrclled substance, in violation of Title 21, United States

Code, Section 84].(a) (1) and (b) (1) (c)

COUNT FIVE

On or about February 23, 1990, in Spring Lake, North

Carolina, in the Eastern District of North Car1 Rna ODNEY 1.... NRY

DUBAY, defendant herein, did knowingly, intentionally and

unlawfully use a firearm, to wit, a shotgun, during and in

relation to his commission of the offense ot knowingly and

intentionally d;stributing a controlled substance, a drug

trafficking crime, in violation of Title 18, United States Code,

Section 924(c) (1).

-2-



COUNT SIX

On or about February 23, 1990, in Spring Lake, North

Carolina, in the Eastern District of North Carolina, RODNEY HENRY

DUBAY, defendant herein, did knowingly, intentionally and

unlawfully maintain a place for the purpose of manufacturing and

distributing marijuana, a Schedule I controlled substance, in

violation of Title 21, United States Code, Section 856(a)(1).

COUNT SEVEN

On or about February 26, 1990, in Spring Lake, North

Carolina, in the Eastern District of North Carolina, RODNEY HENRY

DUBAY, defendant herein, did knowingly and intentionally

distribute approximately eight grams of marijuana, a Schedule T

* controlled substance, in violation of Title 21, United States

Code, Section 841(a) (1) and (b) (1) (c) .

COUNT EIGHT

On or about February 26, 1990, in Spring Lake, North

Carolina, in the Eas...ern District- of North Carolina, RODNEY HENRY

DUBAY, defendant herein, did knowingly, intentionally and

unlawfully use a firearm, to wit, a shotgun, during and in

relation to his commission of the offense of knowingly and

intentionally distributing a controlled substance, a drug

trafficking crime, in violation of Title 18, United States Code,

Section 924(c) (1).

-3-



COUNT NTNE

On or about February 26, 1990, in Spring Lake, North

Carolina, in the Eastern District of North Carolina, RODNEY HENRY

DUBAY, defendant herein, did knowingly, intentionally and

unlawfully maintain a place for the purpose of manufacturing and

distributing marijuana, • Schedule I controlled substance, in

violation of Title 21, United States Code, Section 856(a)(1).

COUNT TEN

On or about March 3, 1990, in Spring Lake, North Carolina, in

the Eastern District of North Carolina, RODNEY HENRY DUBAY,

defendant herein, did knowingly and intentionally distribute

approximately fourteen grams of marijuana, a Schedule I

controlled substance, in violation of Title 21, United States

Code, Section 841(a) (1) and (b) (1) (c) .

COUNT ELEVEN

On or about March 3, 1990, Spring Lake, North Carolina, in

the Eastern District of North Carolina, RODNEY HENRY DUBAY.

defendant herein, did knowingly, intentionally and unlawfully use

a firearm, to wit, a shotaun, during and in relation to his

commission of the offense of knowingly and intentionally

distributing a controlled substance, a drug trafficking crime, in

violation of Title 18, United States Code, Section 924(c)(1).

-4-



COUNT TWELVE

On or about March 3, 1990, in Spring Lake, North Carolina,

in the Eastern District of North Carolina, RODNEY HENRY DUBAY,

defendant herein, did knowingly, intentionally and unlawfully

maintain a place for the purpose of manufacturing and

distributing marijnana, a Schedule I controlled substance, in

violation of Title 21, United States Code, Section 856(a)(1).

A TRUE BILL

FOREMAN

DATE

MARGARET PERSON CURRIN
United States Attorney

By: i l j. .. ...
Assistant U.S. Attorney
Cri al Division

FREDERIC L. BORCH III
Special Assistant U.S. Attorney
Criminal Division

-5- _



UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA

RALEIGH DIVISION

NO.
NO "- -- : -- •-- - ----"

NO . "_.... ...
NO .'•: "-'- - " "
NO . ' "'- ...-- -"-------NO.
NO. ________..__
NO._____________

NO.____________

NO.

UNITED STATES OF AMERICA

V. I N D I C T M E N T

(Superseding)
CLAUDIUS WINSTON KING

a/k/a Roots, a/k/a King
JOIADA ELIJAH McKENZIE

a/k/a Rasta, a/k/a Dread,
a/k/a Williams

LEONARD JOSEPH
- /•i~ I- i

O DEXTER JOHN BALDWIN MOORE
a/k/a Julio

JONATHAN DAVID KLEIN
JOHN DOE, a/k/a Ski, a/k/a Skeet
AMELIUS PALTON BASCOMBE

a/k/a Ace
JOHN DOE, a/k/a Kevin
JOHN DOE, a/k/a Jeff
JOHN DOE, a/k/a Fred

The Grand Jury charges:

FIRST COUNT

1. That from about the month of September, 1987 and

continuing thereafter up to and including the month of May, 1988,

in the Eastern District of North Carolina and at other diverse

locations both known and unknown to the Grand Jury, CLAUDIUS
WINSTON KING, a/k/a Rootz... . ...a Kirni, '-r .. , d

knowingly, intentionally and unlawfully engage in a continuing



criminal enterprise, in that CLAUDIUS WINSTON KING, a/k/a Roots,

a/k/a King:

2. Did knowingly, intentionally and unlawfully violate

a provision of Subchapter I of the Drug Abuse Control Act of 1970

(Title 21, United States Code, Section 801 et seq.), which was

part of a continuing series of violations of Subchapter I of the

Drug Abuse Control Act of 1970 relating to:

A. Conspiracy to possess with the intent to

distribute and distribution of cocaine, a Schedule II narcotic

controlled substance, and marijuana, in violation of the

provisions of Title 21, United States Code, Section 346.

B. Distribution of cocaine, a Schedule II narcotic

controlled substance, in violation of the provisions of Title 21,

United States Code, Section 841 (a)(1);

3. Did undertake such series of violations in concert

with five or more other persons with respect to whom CLAUDIUS

WINSTON KING, a/k/a Roots, a/k/a King, defendant herein, did

occupy a position of organizer, a supervisory position, and other

position of management; and

4. Did obtain ulbstat-iaul income and resources from

such series of violations.

5. Furthermore, from his engagement in Lhe aforesaid

continuing criminal enterprise, CLAUDIUS WINSTON KING, a/k/a

Roots, a/k/a King, defendant herein, obtained profits and property

which he shall forfeit to the United States pursuant to Title 21,

United States Code, Section 848(a)(2), which properties have not

previously been forfeited to the United States.
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All in violation of the provisions of Title 21, United

, States Code, Section 848.

SECOND COUNT

That from abozat September 1987 and continuing thereafter

up to and including the date of this indictment in the Eastern

District of North Carolina and elsewhere, CLAUDIUS WINSTON KING,

a/k/a Roots, a/k/a King; JOIADA ELIJAH McKENZIE, a/k/a Rasta,

a/k/a Dread, a/k/,a Williams; LEONARD JOSEPH, a/k/a Gregg; DEXTER

JOHN BALDWIN MOORE, a/k/a Julio; and JONATHAN DAVID KLEIN, JOHN

DOE, a/k/a Ski, a/k/a Skeet; AMELIUS PALTON BASCOMBE, a/k/a Ace;

JOHN DOE, a/k/a Kevin; JOHN DOE, a/k/a Jeff; JOHN DOE, a/k/a Fred,

defendants herein, did knowingly, intentionally and unlawfully

combine, conspire, confederate and agree together, with each other

and with Ricardo Pedro Montano, a/k/a Indian, and John Kenneth

Miller, unindicted co-conspirators, and with diverse other persons

whose names are to the grand jury both known and unknown, to

violate the provisions of Title 21, United States Code, Section

841(a)(1).

The Object of said conspiracy was that the defendants

and others would knowingly, intentionally, and unlawfully possess

with intent to distribute and distribute in excess of five

kilograms of cocaine, a Schedule 1I narcotic controlled substance,

and marijuana, a Schedule I controlled substance.

OVERT ACTS

In furtherance of the conspiracy and to effect the

objects thereof, CLAUDIUS WINSTON KING, a/k/a Roots, a/k/a King,

JOIADA ELIJAH McKENZIE, a/k/a Rasta, a/k/a Dread, a/k/a Williams,

LEONARýD JOSEPH, s/k/a Gregg, DEXTER JOHN BALDWIN MOORE, a/k/a

-3--



Julio, and JONATHAN DAVID KLEIN, and other co-conspirators

performed overt acts in the Eastern District of North Carolina and

elsewhere, including but not limited to the following:

1. Sometime during the fall of 1987, CLAUDIUS WINSTON

KING, a/k/a Roots, a/k/a King, moved from New York to Raleigh,

North Carolina, for the purpose of distributing cocaine and

marijuana.

2. On April 21, 1988, CLAUDIUS WINSTON KING, a/k/a

Roots, a/k/a King, and JOIADA ELIJAH McKENZIE, a/k/a Rasta, a/k/a

Dread, a/k/a Williams, traveled from Raleigh, North Carolina, to

New Yorh: to obtain cocaine.

3. On April 23, 1988, in the Eastern District of North

Carolina, CLAUDIUS WINSTON KING, a/k/a Roots, a/k/a King,

attempted to possess approximately 250 grams of cocaine.

4. On April 26, 1988, JOIADA ELIJAH McKENZIE, a/k/a

Rasta, a/k/a Dread, a/k/a Williams, threatened to kill Laura

Denise Ireland to prevent her from testifying against him and hi-

fellow conspirators.

5. From about May 1987 through April 1988, JONATHAN

DAVID KLEIN exchanged guns for cocaine with CLAUDIUS WINSTON KING,

a/k/a Roots, a/k/a King.

All of the above in violation of the provisions of Title

21, United States Code, Section 846.

THITRD COUNT

On or about April 2, 1988, in the Eastern District of

North Carol.ina. C. ..UDIUS WT .n . ,/,/a RILF, ai/k/a King,

defendant herein, during and in relation to a drug trafficking

crime, as alleged in Count One of this Indictment, did use or
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carry a firearm, in violation of the provisions of Title 18,

United States Code, Section 924(c)(I,.

FOURTH COUNT

On or about April 23, 1988, in the E-stern District of

North Carolina, JOIADA ELIJAH McKENZIE, a/k/a Ras.;, a/k/a Dread,

a/k/a Williams, defendant herein, during and in relat.on to a drug

trafficking crime, as alleged in Count One of this Indictment, did

use or carry a firearm, in violation of the provisions of Title

18, United States Code, Section 924(c)(1).

FIFTH COUNT

On or about April 21, 1988, CLAUDIUS WINSTON KING,

a/k/a Roots, a/k/a King, and JOIADA ELIJAH McKENZIE, a/k/a Rasta,

a/k/a Dread, a/k/a Williams, defendants herein, did travel in

interstate commerce trom Raleigh, North Carolina, to the state of

New York, with the intent to promote, manage, establish, carry on,

or facilitate the promotion, management, or carrying on of an

unlawful activity, said unlawful activity being a business

enterprise involving the sale and distribution of controlled

substances, and did aid and abet others in so doing, in violation

of the provisions of Title 18, United States Code, Sections

1952(a) and 2.

SIXTH COUNT

That on or about the 26th day of April, 1988, in

Raleigh, North Carolina, in the Eastern District of North

Carolina, JOIADA ELIJAH McKENZIE, a/k/a Rasta, a/k/a Dread, a/k/a

Willi]ms, did knowingly and illfuL1ly uzc inti i:atio0 aLd did k( ,

, threaten another person with intent to influene7' or prevent the

testimony of such person in an official proceeding and with intent
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to cause and induce such person to withhold testimony from an

official proceeding, in that JOIADA ELIJAH McKENZIE, a/k/a Rasta,

a/k/a Dread, a/k/a Williams, threatened Laura Denise Ireland to

influence or prevent her testimony before a federal grand jury, in

violation of the provisions of Title 18, United States Code,

Section 1512(b).

SEVENTH COUNT

That on or about April 23, 1988, in the Eastern District

of North Carolina, CLAUDIUS WINSTON KING, a/k/a Roots, a/k/a ?king,

defendant herein, did knowingly, intentionally, and unlawfully

attempt to possess with the intent to distribute approximately 250

grams of cocaine, a Schedule II narcotic controlled substance, in

violation of the provisions of Title 21, United States Code,

Sect ionk 846.
A TRUE BILL

S0REMAN

DATE:

MARGARET PERSON CURRIN
United States Attorney

X

WfLLIAM A. WEBB'
Assistant United States Attorney
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA

NEW BERN DIVISION

NO.
NO.

UNITED STATES OF AMERICA

v. : I ND I C TM ENT

JEROME MARTIN WEXLER,
a/k/a "Animal"

MARK C. FRALEIGH
a/k/a "Mark Patrick Comyn Fraleigh"
a/k/a "Doc"

The Grand Jury charges:

COUNT ONE

That from on or about the 1st d-7 of O.itober, 1985, the exact

date beina unknown to the Grand Jury, and continuously thereafte.. up to and including the 27th day of October, 1986, in the Eastern

District of North Carolina and elsewhere, JEROME MARTIN WEXLER,

a/k/a "Animal", and MARK C. FRALEIGH, a/k/a "Mark Patrick Comyn

Fraleigh", a/k/a "Doc", defendants herein, did unlawfully,

knowingly, and intentionally combine, conspire, confederate, and

agree together, with each other and with various persons, both

known and unknown to the Grand Jury, including Lane Boudreau,

Scott Willard Holland, James Allen Halperin, Maria Ximena

Erlandsen, Derek Adrian Pedro, and Steven Preston King,

co-conspirators, but not indicted herein, to knowingly,

intentionally, and unlawfully import into the United States

Schedule I non-narcotic controlled substances, namely marijuana,

, in violation of the provisions of Title 21, United States Code,

Sections 952 and 960(a)(1).



PURPOSE

The purpose of the conspiracy was to import and possess large

quantitites of marijuana for distribution and resale and generate

large profits therefrom.

MANNER AND MEANS

The manner and means by which this conspiracy was carried out

included the following:

1. As part of the conspiracy, the defendants and

co-conspirators played different roles, took upon themselves

different tasks, and participated in the affairs of the conspiracy

through various criminal acts. The roles assumed by these

defendonts and co-conspirators were interchangeable at various

time, throughout the conspiracy. These defendants and

co-conspirators made themselves and their services available at

various times throughout the conspiracy and would participate ori

an "as needed" basis. Some of the roles which these defendants

and co-conspirators assumed and carried out were as follows:

a. Financier or owner;

b. Organizer;

c. Manager or supervisor;

d. Captain of smuggling vessel;

e. Crewmember;

f. Off-loader;

g. Communications man;

h. Security guard or "look-out";

i. Provider of off-load site;
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j. Distributor; and

k. Provider of smuggling vessel.

2. AS a further part of the conspiracy, the defendants,

along with certain unindicted co-conspirators, used various means

to ensure the co•itinued existence and success of the conspiracy,

including the following:

a. Using aliases and false names;

b. Providing payment for legal fees for person or

persons arrested;

c. Using or attempting to use false identification:

and

d. Using false or fraudulent documentation to

create an appearance of legitimacy for

transactions designed to further the smuggling

venture.

OVERT ACTS

1. In Ldte 1985, exact date unknown, JEROME MARTIN WEXLER,

a/k/a "Animal,"' received $13,000 from Steven Lane Boudreau as "up

front" money for the purchase of in excess of 10,000 pounds o"

marijuana.

2. in March, 1986, JEROME MARTIN WEXLER, a/k/a "Animal," met

with Derek Adrian Pedro and Stephen Preston King in St. Maarten to

discuss preparations for the marijuana smuggle.

3. On March 28, 1986, JEROME MARTIN WEXLER, a/k/a "Animal,"

and MARK C. FRALEIGH, a/k/a "Mark Patrick Comyn Fraleigh", a/k/a

"Uoc," met with Derek Adrian Pedro, Steven Lane Boudreau, and

9
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Gilbert Raymond Grimes, Jr., in Novis to discuss preparations for

the importation of in excess of 10,000 pounds of marijuana.

4. On or about the first week of April, 1986, JEROME MARTIN

WEXLER, a/k/a "Animal," and MARK C. FRALEIGH, a/k/a "Mark Patrick

Comyn Fraleigh," a/k/a "Dcc," supervised the loading of in excess

of 10,000 pounds of marijuana from a "mother ship" to sailboats

captained by Derek Adrian Pedro and Gilbert Raymond Crimes, Jr.,

near Redondo Rock, between the Islands of Nevis and Montserrat.

5. On August 12, 1986, JEROME MARTIN WEXLER, a/k/a "Animal",

was arrested by United States Customs Agents in San Juan, Puerto

Rico, attempting to enter Puerto Rico with 24,000 in undeclared

United States Currency.

6. On September 25, 1986, JEROME MARTIN WEYLER, a/k/a

"Animal", and MARK C. FRALEIGH, a/k/a -Mark Patrick Comyn

Fraleigh", a/k/a "Doc", flew from Miami, Florida, to Chicaqo,

Illinois, at which time S143,000 United States Currency was sei-zed

by the Drug Enforcement Administration from MARK C. FRALEIGH,

a/k/a "Mark Patrick Comyn Fraleigh", a/k/a "Doc".

7. On or about June 30, 1986, the "S.V. ASIA" was seized by

federal agents in the Eastern District of North Carolina on the

Intracoastal Waterway near the Carteret County-Craven County line,

along with approximately 3,900 pounds of mariiuana, this being a

portion of the mariluana described earlier.

All in violation or- the orovi,5ions of Title 21, United States

Code, Section 952.
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COUNT TWO

That from on oc about the Ist day of October, 1985, the exact

date being unknown to the Grand Jury, and continuously thereaftea

up to and including the 27th day of October, 1986, in the Eastern

District of North Carolina and elsewhere, JEROME MARTIN WEXLER,

a/k/a *Animal," and MARK C. FRALEIGH, a/k/a "Mark Patrick Comyn

Fraleigh", a/k/a "Doc", defendants herein, did unlawfully,

knowingly, and intentionally combine, conspire, confederate, and

agree together, with each other and with various other persons

both known and unknown to the Grand Jury, including Lane Boudreau,

Scott Willard Holland, James Allen Halperin, Maria Ximnena

Erlandsen, Derek Adrian Pedro, and Steven Preston King,

co-conspirators, but not indicted herein, to knowingly,

intentionally, and unlawfully possess with intent to distribute

and to distribote Schadule I non-narcotic controlled substances,

namely marijuana, in violation of the provisions of Title 21,

United States Code, Section 841(a)(1).

All in violation of the provisions of Title 21, United

States Code, Section 846.

A TRUE BILL

FOREMAN

DATE:

MARGARET PERSON CURRIN
United States Attorney

BY:
J. DOUGLAS McCULLOUGH

Assistant United States Attorney
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA

FAYETTEVILLE DIVISION

No.

UNITED STATES OF AMERICA

v. INDICTMENT

JOHN MICHAEL VICK, SR.

The Grand Jury charges:

FIRST COUNT

That between the llth day of February, 1989 and the

13th day of February, 1989, in the Eastern District of North

Carolina, JOHN MICHAEL VICK, SR., defendant herein, did knowingly

possess a firearm which was not registered to him in the National

Firearms Registration and Transfer Record; to wit, the defendant,

S JOHN MICHAEL VICK, SR., did possess a destructive device, that

is, an explosive "pipebomb," the same being more particularly

described as being constructed from a 7½" X 2" piece of PVC pipe,

containing black powder, sealed on both ends, with a 7½ foot

long piece of time fuse protruding from the black powder through

the end of the device, in violation of the provisions of Title 26,

United States Code, Section 5861(d).

SECOND COUNT

That between the 1lth day of February, 1989 and the

13th day of February, 1989, in the Eastern District of North

Carolina, JOHN MICHAEL VICK, SR., defendant herein, did knowingly

make a firearm, in violation of the provisions of Chapter 53 ofAsk



Title 26 of the United States Code; to wit, the defendant,

JOHN MICHAEL VICK, SR., did make a destructive device, that

is, an explosive "pipebomb," the same being more particularly

described as being constructed from a 7½" X 2" piece of PVC

pipe, containing black powder, sealed on both ends, with a

7h foot long piece of time fuse protruding from the black

powder through the end of the device, in violation of the

provisions of Title 26, United States Code, Section 5861(f).

A TRUE BILL

FOREMAN

DATE

MARgaýT PERýSONCRN
United States Attorney

0
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA

FAYETTEVILLE DIVISION

Case No: 89-02-01-CR-3

UNITED STATES OF AMERICA

vs . INFORMATION
(WAIVER OF INDICTMENT)

JERRY WAYNE HORNE
Defendant

The United States Attorney charges:

On or about September 2, 1986, in the Eastern District of North Carolina, JERRY

WAYNE HORNE, knowingly did make a materially false statement in an application for

a loan submitted by Carole 1nn Horne on said date to the Bragg Mutual Federal

Credit Union, a Federal Credit Union, for the purpose of influencing the action of

, said credit union to approve 3aid loan, in that JERRY WAYNE HORNE stated and

represented in said application that Carol Ann Horne was self-employed with an

annual income of s20,208.00, in truth and fact, as JERRY WAYNE HORNE well knew,

Carol Ann Home was not self-employed and had no annual income, and the said JERRY

WAYNE HORNE, Defendant herein, did aid, abet, counsel, and cimmand the commission

of said offense, in viojation of Title 18, Unitcd States Code, Sections 1014 and 2.

This the -------- day of ., 1989.

MARGARET PERSON CURRIN
United States Attorney

By:
Frederic L. Borch III
Speciai Assistant United States
Attorney
Criminal Division



UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA

FAYETTEVILLE DIVISION

Case No: 89-02-01-CR-3

UNITED STATES OF AMERICA

vs. WAIVER OF INDICTMENT
(F.R. Crim. P. 7(b))

JERRY WAYNE HORNE
Defendant

JERRY WAYNE HORNE, the above-named Defendant, who is accused of knowingly

making a materially false statement in an application for a loan to a Federal

Creduit Union, for the purpose of influencing the action of said credit union, and

aiding and abetting the conimission of said offinse, in violation of Title 18,

United States Code, Sections 1014 and 2, hereby waives in open court prosecution by

indictment and consents that the proceeding may be by Information instead of by

Indictment.

Defendant

Witness

Date
Counsel for Defendant

Approved this day of ..... 1989.

UNITED STATES DISTRICT JUDGE



UNITED STATES DISTRICT COURT
FOB THE EASTERN DISTRICT OF NORTH CAROLINA

FAYETTEVILLE DIVISION

Case go:

UNITED STATES OF AMERICA

VS. IN F 0 R M A 1I 0 N

(Waiver of Indictment
DAVID LEE MACE . F.R.Crim.P. 7)

Defendant

The United States Attorney chargest

That from on or about July 1, 1988 up to and including November Z0,

1989, in the Eastern District of North Carolina, DAVID LEE MACE, Defendant

herein, and a known co-conspirator did knowingly, intentionally, and

' unlawfully combine, conspire, confederate, and agree together, with each

other, to defraud the United States, in violation of the provisions of Title

18, United States Code, Section 371, in the manner and means as follows:

OBJECT, MANNER AND MEANS OF CONSPIRACY

1. At all times material herein, DAVID LEE MACE, Defendant herein,

was an employee of the United States Department of the Army, with duty as a

Contracting Officer's Representative (COR) at Fort Bragg, North Carolina. It

was a part of said DAVID LEE MACE's duty to act as COR for laundry services

contracts at Fort Bragg, North Carolina.

2. At all times material herein, Jacquin Building Maintenance (JBM)

was a business enterprise participating in competitive contract bidding on

the Fort Bragg installation laundry contract, identified as DAKF40-88-R-0576.

3. At all times material herein, a known co-conspirator managed and

, directed the business activities of JBM,



4. The object of said conspj.rac.y was that DAVID LEE MACE, Defendant

herein, and the said known co-conspirator, would defraud the United States by

preparing a bid proposal for JBM on contract DAKF40-88-R-0576 so that JBM

would be the "low bidder" in the competitive contract proceas, and be awarded

said contract.

5. DAVID LEE MACE, Defendant herein, further was tc receive about

$4,000.00 per month from JBM to assist JBM in the performance of said contract

after its award to JBM, to include 4alsifying laundry documents to reflect

that JBM was doing ten percent (10%) more laundry than it actually was

cleaning. These false records would permit DAVID LEE MACE, Defendant herein,

in his official capacity as COR, to modify JBM's contact to fraudulently award

it additional monies.

OVERT ACTS

1. On a date certain between July 1, 1988 and November 30, 1988,

DAVID LEE MACE, Defendant herein, prepared and caused to be prepared the bid

proposal for JBM's bid on Fort Bragg laundry contract DAKF40-8B-R-O17b.

2. On a date certain between July 1, 1968 and November 30, 1988,

a known co-conspirator delivered or caused to be delivered said bid proposal

to the Directorate of Contracting, Fort Bragg, North Carolina.

3. On a date certain between July 1, 1988 and November 30, 1988,

a known co-conspirator paid DAVID LEE MACE, Defendant herein, about $180.00

for preparing said JBM bid proposal.

All the above in. violation of Title 18, United States Code, Section

371.



This day of __, 1989.

Respectfully submitted,

MARGARET PERSON CURRIN
United States Attorney

By:
FREDERIC L. BORCH III

Special Assistant U.S. Attorney
Office of the Staff Judge Advocate
Federal Prosecutors' Office
XVIII Airborne Corps and Fort Bragg
Fort Bragg, North Carolina 28307-5000
(919) 396-1221



UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA

FAYETTEVILLE DIVISION

Case No:

UNITED STATES OF AMERICA

VS.
WAVIER OF INDICTMENT

NAME
Defendant

Defendant's Name, the above-named Defendant, who is accused of

(name offense) being advised of the nature of the charge and of his/her

rights, hereby waives in open court prosecution by Indictment and

consents that the proceeding may be by Information instead of by

Indictment. AMýV

Defendant

Witness

DATE:
Counsel for Defendant

Approved this day of , 1989.

UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA

FAYETTEVILLE DIVISION
Case No. 89 -______

UNITED STATES OF PAERICA

VS. JUVENILE DELINQUENCY
INFORM)ITION

A JUVENILE, MALE (18 USC 5032)Defendant

The United States Attorney chargE-.s:

COUNT ONE

Frcm on or about February 1, 1989 and continuing thereafter

up to and including July 27, 1989, in the Eastern District of

North Carolina, A JUVENILE, MALE, Defendant herein, and a known

co-conspirator, knowingly, willfully and unlawfully did combine,

conspire, confederate and agree together, with each other to

* violate the provisions of Title 18, United States Code, Section

661.

The object of the conspiracy was that the Defendant and his

co-conspirator would enter the Military Communications Center,

(MCC) Building on Fort Bragg, North Carolina, take the cash box

keys to pay telephones, drive to various locations on Fort Bragg,

North Carolina and unlock pay telephone cash boxes with the

intent to steal and purloin monies in said boxes and then did

take and carry away U.S. currency from said boxes, the property

of the Military Communications Center, Incorporated. The

Defendant and his known co-conspirator would then share the

stolen monies.
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OVERT ACTS

In furtherance of the conspiracy and to effect the object

thereof, A JUVENILE, MALE, and his co-conspirator performed overt

acts in the Eastern District of North Carolina, including but nnt

limited to the following:

1. On 10 or 12 occasions between February 1, 1989 and July

27, 1989, A JUVENILE, MALE entered the MCC Building and took pay

telephone cash box keys.

2. On 10 or 12 occasions between February 1, 1989 and July

27, 1989, A JiJVENILE, MALE and his known co-conspirator, acting

in concert, opened numerous pay telephone cash boxes on Fort

Bragg, North Carolina and removed U.S. currency contained

therein.

3. On or about July 22, 1989, A JUVENILE, MALE and a

co-conspirator, acting in concert, opened pay telephone cash

boxes located near the Army and Air Force Exchange Service main

building and United States Post Office main building on Fort

Bragg, North Carolina and removed U.S. currency contained

therein.

4. On or about July 27, 1989, A JUVENILE, MALE and a known

co-conspirator, acting in concert, opened about 10 pay telephone

cash boxes located on Fort Bragg, North Carolina, and removed .

U.S. currency contained therein.

All of the above are in violation of the provisions of Title

18, United States Code, Section 371.
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COUNT TWO

On or about July 22, 1989, at Fort Bragg, North Carolina,

within the special maritime and terricorial jurisdiction of the

United States and in the Eastern District of North Carolina, A

JUVENILE, MALE with the intent to steal and purloin, did take and

carry away U.S. currency, the property of the Military

Communications Center, Incorporated, of a value in excess of

$100.00, and A JUVENILE, MALE, the Defendant herein, did aid,

abet, counsel and command the commission of said offense, in

violation of Title 18, United States Code, Sections 661 and 2.

COUNT THREE

On or about July 27, 1989, at Fort Bragg, North Carolina,

within the special maritime and territorial jurisdiction of the

United States and in the Eastern District of North Carolina, A

JUVENILE, MALE, with the intent to steal and purloin, did take

and carry away U.S. currency, the property of the Military

Con- ic-ations Center, Incorporated, of a value in excess of

$100.00, and JUVENILE, MALE, Defendant herein, did aid, abet,

counsel and command the commission of said offense, in violation

of Title 18, United States Code, Sections 661 and 2.

COUNT FOUR.

On or about July 27, 1989, at Fort B.raqgg1 North Carolina,_-

within the special maritime and territorial jurisdiction of the

United States, and in the Eastern District of North Carolina,

* A JUVENILE, MALE, did unlawfully break and enter the Military
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Communications Center (MCC) Building located on Fort Bragg,

North Carolina, without consent and with the intent to commit a

felony therein, to-wit: the larceny of pay telephone cash box

keys, in violation of North Carolina General Statute 14-54, as

assimilated by Title 18 United States Code, Section 13.

This the day of __ , 1989.

Respectfully submitted,

MARGARET PERSON CURRIN
United States Attorney

By: __
Fredeaic L. Borch III
Assistant U.S. Attorney
Criminal Division



CERTIFICATION

TO: THE HONORABLE CHIEF JUDGE W. EARL BRITT, UNITED STATES
DISTRICT COURT FOR THE EASTERN DISTRICT OF NORTH CAROLINA

This is to certify that in the case of UNITED STATES OF
AMERICA vs. A JUVENILE, MALE, no Juvenile court or other
appropriate court of any state, including the General Court of
Justice of the State of North Carolina, has jurisdiction over
said juvenile with respect to the acts of juvenile delinquency
alleged in said case, said alleged acts having occurred on Fort
Bragg, North Carolina, a military reservation acquired for the
United States and under the exclusive jurisdiction thereof.

This certificate is made pursuant to the requirements of
Title 18, United States Code, Section 5032, and is made by the
United States Attorney for the Eastern District of North Carolina
on the basis of authority delegated to him by the Attorney
General of the United States. (Attorney General Order No.
579-74, 28 C.F.R. 0.57.).

This the day of , 1989.

MARGARET PERSON CURRIN

rawy:UNITED STATES ATTORNEY

By: _ _ _ _ _ _ _ _ _ _ _ _

Frederic L. Borch III
Special Assistant U.S. Attorney
Criminal Division



IN THE GENERAL COURT OF JUSTICE
JUVENILE COURT

IN THE MATTER OF:

JUVENILE ELTE/FEMALE

JUVENILE RECORD CERTIFICATION

In accordance with the provisions of Title 18, United States Code,

Section 5032, it is hereby certified that the juvenile male/female in the

above-captioned case has no prior delinquency record on file in this

office/has a prior delinquency juvenile record, copies of which are

attached/ has a prior juvenile delinquency record which is unavaiiable

because

CLERK OF JUVENILE COURT

DATE: By: ___C enDeputy Clerk
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(k -... _ __ UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA

DIVISION

NO.

UNITED STATES OF AMERICA

v. MEMORANDUM OF PLEA AGREEMENT

The United States of America, by and through the United

States Attorney for the Eastern District of North Carolina, and

the Defendant, with the concurrence of Defendant's attorney,

, have agreed that the

above-entitled criminal case should be concluc. 3 n ac'ordance

* with the terms and conditions of this Mem~orandum of Plea Agreement

as follows:

l. This Memorandum of Plea Agreement constitutes th, full

and complete record of the plea agreement in this matter. There

are no other terms of this agreement in addition to or different

f,'om the terms contained herein.

The Defendant agr es as follows:

a. The Defendant shall enter a plea of guilty to Count.

of the herein.

b, The Defendant acknowledges and fully understands that

CouU of the

charge the Defendant with

in violation of the provisions of Title ,__

United States Code, Section



c. The Defendant understands that the maximum penalty

which could be imposed upon a plea of guilty to:

Count of the is a fine of S
or imprisonment for years, or both such fine
and imprisonment.

Count of the is a fine of $
or imprisonment for years, or both such fine
and imprisonment.

Count of the is a fine of $
or imprisonment for years, or both such fine
and imprisonment.

[for a maximum aggregate penalty of $ in
fines, years imprisonment, or both such fines
and imprisonment.]

d. The Defendant also understands that sentencing by the

Court will be in accordance with the guidelines

promulgated by the United States Sentencing

Commission pursuant to Title 18, United States Code,

Sections 994(a) and 3551.
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e. The Defendant further understands that the Court will

impose a special assessment of $ [for each

count], pursuant to the provisions of Title 18,

United States Code, Section 3013(a), which is to be

paid to the United States Department of Justice prior

to or at the time of sentencing.

f. (1) The Defendant understands that the Court may

order that the Defendant make restitution to any

victim pursuant to the provisions of Title 18, United

States Code, Section 3663.

Or

(2) The Defendant agrees to make restitution to

in the amount of $_ [This amount caii be

offset by any amount paid by the co-defendant.] The

Defendant further agrees to make restitution as the

Court in its discretion orders.

g. The Defendant understands fully that the Court is not

bound by any sentence recommendation or agreement as

to Guideline application. The Defendant further

understands that if the Court sentences the Defendant

up to the legal maximum, the Defendant nevertheless

may not withdraw the plea of guilty.

-3-



h. The Defendant agrees, if called upon to do so, to

testify fully and truthfully in any proceeding

regarding the Defendant's knowledge of and

participation in the acts and transactions

constituting the basis for the apd

for any other crimes of which the Defendant has

knowledge. Further, the Defendant will submit to

interviews with investigative agents and will fully

and truthfully disclose the Defendant's personal

involvement and the involvement of others known to

the Defendant to be involved in the acts and

transactions constituting the basis for the

and for any other crimes of which the Defendant has

knowledge. The Defendant further acknowledges that

the obligation under this subsection is a continuing

one. The Defendant understands that all of these

statements can be used against the Defendant at trial

if the Defendant is allowed to withdraw his plea.

i. It is a further condition of this plea aqreemert that

the Defendant must fully assist the United States in

the recovery and return to the United States of any

drug-related assets, either dcmestic or foreign,

which have been acquired either indirectly or

directly through the unlawful activities of the

Defendant, co-conspiracors, or accomplices.

-4-



j. The Defendant further agrees, as part of this

agreement, to voluntarily forfeit to the United

States all drug-related assets in which the Defendant

has any interest or control, either indirect or

direct.

k. The Defendant also agrees to submit to a polygraph

examination whenever requested by the Office of the

United States Attorney. The results of these

examinations will be admissible against the Defendant

at sentencing, and the Government may rely on these

results in determining whether the Defendant has

fulfilled any obligation under this agreement.

-5-



3. The Government agrees as follows:

a. At the time of sentencing, it will dismiss Counts

through of the [as

applicable to this Qefendant only].

b. a. It will reserve the right to make a sentence

rE:ommendation.

b. It will make no recommendation as to sentence.

However,

c. Other:

It reserves the right to present any evidence and

information pursuant to Title 18, United States Code,

Section 3661, to offer argument or rebuttal, and to

respond to any motions filed by the Defendant.

c. It will make known to the Court at the time of

sentencing the full nature and extent of the

Defendant's cooperation, including whether the

Government considers the Defendant to have

substantially assisted authorities. The Government,

however, is not promising to move for a departure

pursuant to Title 18, United States Code, Section

3553(e) or U.S. Sentencing Commission Guidelines

Manual, Section 5K1.1.

-- 6-



d. The United States Atzorney for the Eastern District

of North Carolina will not further prosecute the

Defendant for acts or transactions constituting the

basis for the ; however, this

obligation is limited solely to the United States

Attorney for the Eastern District of North Carolina

and does net bind in any respect other state or

federcal prosecuting entities.

e. The Government agrees that self-incriminating

information provided by the Defendant will neither be

used against the Defendant pursuant to the prcvisions

of U.S. Sentencing Commission Guidelines Manual,

Section 1BI.8, nor shall it be used in determining

the applicable Guideline range, except as provided by

Section IB1.8 and except as stated in this agreement.

The Defendant underStands, however, that the Cfzice

of the United States Attorney for the Eastern

District of North Carolina will disclose to the

United States Probateon Office anY vidkence known to

the Government concerning reIevan: conduct.



i. The United States Azztoney for the Eastern District

of North Carolina furthec agrees not to use any

information provided by the Defendant pursuant to

this agreemer.L to prosecute the Defendant for

additional offenses, except crimes of violence, and

not to share any such information with other state or

federal prosecuting entities except upon their

agreement not to orosecute the Defendanz.

g. The Defendant understands, however, that should the

Office of the United States Attorney for the Eastern

District of North Carolina determine that the

Defendant has given false, incomplete or misleading

information or testimony, this Memorandum of Plea

Agreement shall be considered nu•l and void, and the

Defendant shall be subject to prosecution for any

federal criminal violation of which the Office of the

United States Attorney. for t-e Eastern D_%s-r ic: co

North Carolina has knowledge. Any such :zosezut-on

may be premised uoon oroviioaen by the

Defendant, and -ins cinformation may be used aoain3

the Defendant.

0



4. The Government and the Defendant hereby agree to the

, following, with the understanding that the Court is not bound by

the position of the parties as to these sentencing factors and

that the Defendant's failure to abide by any condition of release

will render the agreement with respect to such stipulations null

and void:

a. None of the factors listed in U.S. Sentencing

Commission Guidelines Manual, Sections 5K2.0 through

5K2.14 of the United States Sentencing Commission

Guidelines and Commentary, are applicable to warrant

either an upward or downward departure from the

guideline range prescribed for the Defendant.

b. An upward adjustment to the Defendant's offense level

[is] [is not] warranted under U.S. Sentencing

Commission Guidelines Manual, Sections 3A1I through

3AI.3, Victim Related Adjustment.

c. The Defendant [did] [did not] have an aggravating

role in the offense, and an upward adjustment [of

levels] [is] [is not] warranted under U.S.

Sentencing Commission Guidelines Manual, Section

3BI.I.

d. The Defendant [did] [did not] use a special skill in

the commission of the offense, and an upward

adjustment of two (2) levels [is] [is not] warranted

under U.S. Sentencing Commission Guidelines Manual,

Section 38.3.

-9-



e. The Defendant (did] (did not] have a mitigating role

in the offense and a downward adjustment [is] [is

not] warranted under U.S. Sentencing Commission

Guidelines Manual, Section 3BI.2.

f. An upward adjustment of two (2) levels [is] [is not]

warranted for willfully obstructing or impeding the

proceedings under U.S. Sentencing Commission

Guidelines Manual, Section 3C1.1.

g. (1) The Defendant [has] [has not] demonstrated a

recognition and affirmative acceptance of

responsibility for the offense of conviction, and a

downward adjustment of two (2) levels [is] [is not]

warranted under U.S. Sentencing Commission Guidelines

Manual, Section 3EI.1.

or

(2) The Government will evaluate the Defendant's

statements in order to determine if the Defendant has

accepted responsibility; and if the Government thinks

that the Defendant has, it will agree to a downward

adjustment of two (2) levels pursuant to U.S.

Sentencing Comnission Guidelines Manual, Section

3E1.i.

-10-



5. The elements of the offense to which uhe Defendant enters

, a plea of guilty are as follows:

First:

Second:

Third:

Fourth:

This the day or 1989.

MARGARET PERSON CURRIN
United States Attorney

Defendant

BY

ASSistant United States Attorney Attorney for Defeidant
.Criminal Section

APPROVED, this day of , 1989.

UNITED STATES DISTRICT JUDGE

-11-



UNITED STATES DISTRICT COURT J .SFOR THE EASTERN DISTRICT OF NORTH CAROLINA/' .r
FAYETTEVILLE DIVISION & -"Sr , co, ""

CASE NO. 90-21-05-CR-3 0~IV. ,

UNITED STATES OF AMERICA

vs. :MEMORANDUM OF PLEA AGREEMENT

ALTON NELSON GRAHAM

Defendant.

The United States of America, by and through the United States

Attorney for the Eastern District of North Carolina, and the Defendant

have agreed that the above-entitled criminal case should be concluded in

accordance with the terms and conditions of this Memorandum of Plea

Agreement as follows:

1. This Memorandum of Plea Agreement constitutes the full and

O omplete record of the plea agreement in this matter. There are no

other terms of this agreement in addition to or different from the terms

contained herein.

2. The Defendant agrees as follows:

(a) The Defendant shall enter a plea of guilty to Count 1 of

the Indictment herein,

(b) The Defendant acknowledges that he fully understands that,.,

Count 1 of the Indictment charges him with knowingly, willfully and

unlawfully entering into an agreement, combination and conspiracy with

others to defraud the United States by obtaining or causing to be

obtained the payment and allowance of false, fictitious and fraudulent

claims in violation of Title 18, United States Code, Section 286.

(c) The Defendant agrees to submit to interviews with

, nvestigative agents and will fully and truthfully disclose to said

agents the involvement of others known to him to be involved in acts and
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transactions constituting violations of the laws of the United States or

North Carolina. The Defendant also agrees to submit to a polygraph

examination whenever requested by the United States Attorney, and that

the results of these examinations will be admissible against the

Defendant in a court of law. The Defendant also agrees to testify

truthfully about his own involvement and the involvement of others known

to him to have engaged in violations cf the laws of the United States of

America and North Carolina.

(d) The Defendant understands that the maximum penalty which

could be imposed upon his plea of guilty to Count 1 is a fine of

$250,000.00, or imprisonment for 10 years, or both such fine and

imprisonment. The Defendpnt further understands the Court

may also impose an alternative fine pursuant to the provisions of Title

18, United States Code, Section 3571, and will impose a special

assessment of $50.00.

(e) The Defendant further agrees to make restitution to any

victim of his crime.

(f) The Defendant understands that there is no agreement in

this Memorandum of Plea Agreement as to an appropriate fine or term of

imprisonment and that the United States is not limited in any manner or

means in a recommendation as to an appropriate sentence.

3. The Government agrees as follows:

(a) That it will dismiss Counts 2 and 3 of the Indictment.

MV e-V---Cn- miki t0 th CL~Jj u..LL a.JLL~'UL L . U tile time of

sentencing the full nature and extent of the Defendant's cooperation.
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4. The elements of the offenses to which the Defendant enters a

plea of guilty is as follows:

First: That from on or about May 1, 1986, up to and including

April 1, 1987;

Second: In the Eastern District of North Carolina;

Third: ALTON NELSON GRAHAM and his known co-conspirators;

Fourth: Knowingly, willfully and unlawfully did agree, conbine,

and conspire with each other to defraud the United States by obtaining

or causing to be obtained the payment and allowance of false, fictitious

and fraudulent claims; and

Filth: The object of the conspiracy was that ALTON NELSON

GRAHAM and his known co-conspirator would defraud the United Statta by

*the use of false and fraudulent delivery tickets, truck route documents

and invoices, in that these delivery tickets, route documents and

invoices showed that Burner Oil No. 2 had been delivered under the terms

of U.S. Defense Logistics Agency contract 600-86-0-4038, said contract

between the United States and Sellers Oil Company requiring in part the

delivery of Burner Oil No. 2 to tank storage facilities at Fort Bragg,

when in fact ALTON NELSON GRAHAM and his known co-conspirator3 did not

deliver this oil to Fort Bragg and the United States, but converted it

to their own use by selling it to another party, and thereafter ALTON

NELSON GRAHAM and his known co-conspirators would submit and aid in the

submission of claims for money to the United States for the delivery of

this oil, claiming that contract DLA 600-86-D-4038 had been fulfilled in

accordan .......... i.. t , *Ah" ITL it .. .. d not been so rultilled;
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Sixth: To effect the object of the conspiracy, and in

furtherance thereof, ALTON NELSON GRAHAM committed the following overt

act:

At a date certain between April 1, 1986 and March 31, 1987, ALTON

NELSON GRAHAM falsified fuel oil delivery tickets and route documents.

All in violation of Title 18, United States Code, Section 286.

This the _ da. ZI 1990.

MPAGARET PERSON '7TrP•-L n. I

United States Attorney
ALTON NELSON GRAHAM - Defendant

By:
FREDERIC 2.--RCH III tCHARDILL
Special Assistant U.6. Attorney Attorney for Defendant
Crimin&l Section

APPROVED, th. _/" day of ______ ., 1990.

UNITED STATE !DISTRICTiJUDGE
/



UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA

FAYETTEVILLE DIVISION

Case No: 89-53-01-CR-3

UNITED STATES OF AMERICA

vs. * MEMORANDUM OF PLEA AGREEMENT

TYRONE ANTHONY HOLT
Defendant

The United States of America, by and through the United States

Attorney for the Eastern District of North Carolina, and the Defendant,

with the concurrence of his attorney, Mr. Ed Walker, have agreed that

the above-entitled criminal case should be concluded in accordance with

the terms and conditions of this Memorandum of Plea Agreement as

follows:

1. This Memorandum of Plea Agreement constitutes the full and

complete record of the plea agreement in this matter. There are no

other teras of this agreement in addition to or different from the

terms contained herein.

2. The Defendant agrees as follows:

(a) The Defendant shall enter a plea of guilty to Count 2 of

the Indictment herein.

(b) The Defendant acknowledges that he fully understands that

Count 2 of the Indictment charges him with knowingly receiving stolen

property, in violation of Title 18, United States Code, Section 662.

(c) The Defendant agrees to submit to interviews with

investigative agents and will fully and truthfully disclose to said
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agents his involvement and that of others known to him to be involved

in acts and transactions constituting violations of the laws of the

United States or North Carolina. The Defendant agrees to sul tit to a

polygraph examination whenever requested by the United Statr Attorney,

and that the results of these examinations will be admissible against

the Defendant in a court of law. The Defendant agrees to enter into a

written, factual stipulation, if requested by the United States

Attorney, said stipulation to be used to determine the adequacy of the

Defendant's plea of guilty under Federal Rule of Criminal Procedure 11

and to determine an appropriate sentence. The Defendant also agrees to

testify truthfully against his three juvenile co-conspirators at any

judicial or non-judicial proceeding.

(d) The Defendant understands that the maximum penalty which

may be imposed upon his plea of guilty to Count 2 of the Indictment is

imprisonment for five years, or a fine of up to $250,000.00, or both.

The Court further understands that the Court will impose an assessment

of $50.00 pursuant to the provisions of Title 18, United States Code

Section 3013(a).

(e) The Defendant understands fully that the Court is not

bound by the Government's recommendation as to sentence.

(f) The Defendant understands fully that if the Court does riot

accept the Government's recommendation as to sentence, the Defendant

nevertheless may not withdraw his plea of guilty.

3. The Government agrees as follows:

(a) That it will not oppose Defendant's Motion to Dismiss

Counts 1 aad 3 u. tii rindictment.

(b) That it reserves the right to present full evidence of the

offense charged and to offer evidence and argument in rebuttal.
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(c) That it will acknowledge at sentencing that the Defendant

* accepts responsibility for his actions as defined by Federal Sentencing

Guidelines, Section 3El.1.

(d) That it will not bring further charges against the

Defendant based upon information he provides, unless said information

involves acts of violence; the Government reserves the right to

prosecute the Defendant for perjury if such occurs. However, if for

any reason Defendant should be allowed to withdraw his plea, all

statements made by him will be admissible at trial.

(e) That it will not bring charges against the Defendant

arising out of an alleged assault against an Albritten Jr. High School

principal, which occurrec1 on or about December 5, 1989.

(f) That it agrees that self-incriminating information

provided by the defendant will neither be used against the defendant

*ursuant to the provisions of U.S. Sentencing Commission Guidelines

Manual, Section 1B1.8, nor shall it be used in determining the

applicable Guideline range, except as provided by Section 1Bi.8 and

except as stated in this agreement. The Defendant understands,

however, that the office of the United %tates Attorfuy for the Eastern

District of North Carolina will disclose to the United States Probation

Office any evidence known to the Government concerning relevant

conduct.

4. The elements of the offense to which the Defendant enters a

plea of guilty are as follows:

First: That at a date certain between July 22, 1989, up to and

including August 8, 1989,

Second: At Fort Bragg, North Carolina, in the special maritime

and territorial Jurisdiction of the United States and in the Eastern

District of North Carolina;
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Third: TYRONE ANTHONY HOLT;

Fourth: Did knowingly receive and conceal goods or other things

of value, each having a vtluc. in excess of $100.00, which were the

subject of a larceny, which had been feloniously taken, stolen or

embezzled from another person, knowing the same to have been so taken,

stolen and embezzled, to-wit: a Kenwood-brand stereo amplifier, stereo

tuner, record turntable, and cassette deck, a Scott-brand Compact Disc

Player, and a Panasonic-brand video cassette recorder;

Fifth: TYRONE ANTHONY HOLT then well knowing that this prcrpevty

had been feloniously stolen from the residence of a soldier on Fort

Bragg, North Carolina, in violation of Title 18, United States Code,

Section 662.

This the lday ot , 1990.

MARGARET PERSON CURRIN
United States Attorney

TYRONE ANTHONY HOLT
Defendant

By:
FREDERIC L. BORCH III ED WALKER

Special Assistant U.S. Attorney Attorney for Defendant
Criminal Section

CONDITIONALLY APPROVED, this day of , 1990.

UNITED STATES DISTRICT JUDGE

APPROVED, this day of -- , 1990.

UNITED STATES DISTRICT JUDGE



UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA

FAYETTEVILLE DIVISION

Case No. 89-

UNITED STATES OF AMERICA

vs.

: Memorandum of Plea Agreement
TRANSPOWER CONSTRUCTORS
INCORPORATED (f/k/a Harrison
International Corp.)

Defendant

The United States of America, by and through the United

States Attorney for the Eastern District of North Carolina, and

the Defendant, Transpower Constructors Incorporated, debtor-in-

possession under 11 U.S.C. Chapter 11, Case No. BK 87-2464

pending in the United States Bankruptcy Court for the District of

Nebraska, with the concurrence of its attorney, Mr. Kerry Kester,

Lincoln, Nebraska, have agreed that the above-entitled criminal

case should be concluded in accordance with the terms and

conditions ot this Memorandum of Plea Agreement as follows:

1. This Memorandum of Plea Agreement constitutes the full

and complete record of the plea agreement in this matter. There

are no other terms of this agreement in addition to or different

from the terms contained herein.

2. The Defendant agrees as follows:

(a) The Defendant shall enter a plea of guilty to the

Count of the Information herein.

(b) The Defendant acknowledges that it fully

understands that the Count of the Information charges it withAN



knowingly and willfully using a false writing containing a

materially false, fictitious, and fraudulent statement, and

aiding and abetting others in so doing, in violation of Title 18,.

United States Code, Sections 1001 and 2.

(c) The Defendant agrees to submit to interview with

investigative agents and will fully and truthfully disclose to

said agents the involvement of others known to it to be involved

in acts and transactions constituting violations of the laws of

the United States.

(d) The Defendant understands that the luaxim&m penalty

which could be imposed upon its plea of guilty to the Count of

the Information is a fine of $500,000.00.

(e) The Defendant further understands that the Court will

impose an assessment of $200.00 for the Count of the Information

pursuant to the provisions of Title 18, United States Code,

Section 3013(a).

(f) The Defendant understands fully that the Court is not

bound by the Government's recommendation as to sentence.

(g) The Defendant understands fully that if the Court does

not accept the Government's recommendation as to sentence, the

Defendant nevertheless may not withdraw its plea of guilty.

3. The Government agrees, assuming that the Defendant

complies fully with paragraphs 2.a. and 2.c., above, to do the

following:

(a) That it will recommend a minimal criminal fine or

penalty be imposed on the Defendant.
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(b) That it will not present an Indictment against any

present or former corporate officer of the Defendant for any

offenses relating to the claims or statements mdlle to the United

States by the Defendant or its officers regarding its welding

services provided as a subcontractor under Department of the Army

contract DACA21-85-C-0030, said use immunity extending only to

those facts or violations presently known to the Government, or

subsequently disclosed by the Defendant or its officers pursuant

to paragraph 2.c., above.

(c) That it will not file any Criminal Information or

indictment against the Defendant for any offenses arising out of

the claims or statements made to the United States by the

Defendant or ita officers regarding the contract identified as

* DACA21-85-C-0030; said use immunity being understood by the

Defendant to extend to only those offenses known to the

Government as of the date of the signing of this Plea Agreement,

or which the Government may learn about from the Defendant or its

officers pursuant to paragraph 2.c., above.

4. The elements of the offense to whi4 the Dfnld a nt

enters a plea of guilty are as follows:

First: That at a date certain between January 26, 1986

and March 31, 1986,

Second: At Fort Bragg, North Carolina, a military

reservation within the Eastern District of North Carolina,

Third: TRANSPOWER CONSTRUCTORS INCORPORATED, formerly

known as Harrison International Corporation,

-3-



Fourth: Did knowingly use a false writing or document

containing a materially false, fictitious and fraudulent

statement in a claim for money to the United States in connection

with a Department of the Army contract,

Fifth: Then knowing said false writing or document to

contain a false, fictitious and fraudulent statement,

Sixth: And the Defendant did aid and abet others in

willfully and knowingly using said false writing or document, in

violation of Title 18, United States Code, Sections 1001 and 2.

5. Kerry L. Kester, as special counsel for Transpower

Constructors Incorporated, Debtor-In-Possession, will enter the

Rule 11 guilty plea for and on behalf of the Defendant pursuant

to the authority conferred under the terms of the resolution of

the Defendant's Board of Directors, a certified copy of which is

attached hereto as Attachment "A" to Memorandum of Plea

Agreement.

This, the ;L-6 day of , 1989.

MARGARET PERSON CURRIN 7RMANSPOWER CONSTRUCTORS
United States Attorney INCORPORATED, f/k/a Harrison

International Corporation,
:(- Defendant

By. _By:_____ ---

FREDERIC L. BORCH III Its President
Special Assistant U.S. Attorney
Criminal Division /

By: / ,"'/I' "
Kerry L./iKester
Attorney for Defendant

Appr.v.., this _ ay of_ _

United States District Judge
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Attachment A to
Memorandum of Plea
Agreement

CERTI F ICATE

TRANSPOWER CONSTRUCTORS INCORPORATED

The undersigned, being the duly elected and qualified
Secretary of Transpower Constructors Incorporated, a South
Carolina corporation, does hereby certify that the Board of
Directors of the corporation has duly adopted the following
resolution:

RESOLUTION OF
BOARD OF DIRECTORS OF

TRANSPOWER CONSTRUCTORS INCORPORATED
AUTHORIZING EXECUTION OF PLEA AGREEMENT

WHEREAS, Transpower Constructors Incorporated
(hereinafter the "Company") is to be charged as a
defendant in a criminal proceeding known as United
States of America v. Transpower Constructors
Incor2orated, pending in the United States District
Court for the Eastern District of North Carolina,
Fayetteville Division (hereinafter referred to as the
OCriminal Proceeding") wherein the Company is charged
with a one-count violation of 18 U.S.C. §§ 1001 and
1402 ('Count One");

WHEREAS, the Company is aware and has been fully
advised of its rights, including but not limited to
the following:

(a) Right to a speedy and public trial before a
court or jury;

(b) Right to require the government to prove to
a court or jury by credible evidence the
guilt of the Company beyond a reasonable
doubt;

(c) Right to require the government to bring its
evidence and witnesses before the court
subject to confrontation and cross
examination by the Company;

(d) That it is not required to put on any
evidence and that such silence cannot be
held against the Company; and

(e) Right to compn11to1-y prncebz~ 4-n requmirla
witnesses to appear at trial on behalf of
the Company;



and that by entering into the attached Plea Agreement
the Company is waiving such rights and will be subject
to a maximum fine or penalty of $500,000;

WHEREAS, upon due consideration of all facts and
circumstances surrounding the Criminal Proceeding and
with due regard for the interests of the Company, its
creditors, and its shareholder, the director believes
that the interests of the Company would be served best
by entering into a plea agreement with the United
States substantially in the form of that attached
hereto as Exhibit A (the "Plea Agreement');

BE IT RESOLVED, that the officers of the Company,
and counsel for the Company, Kerry L. Kester, are
hereby authorized to execute and enter into, on behalf
of the Company, the Plea Agreement attached hereto as
Exhibit A, and to take any and all further action
necessary to effectuate and comply with the terms of
the Plea Agreement;

BE IT FURTHER RESOLVED, that the Company and its
officers and counsel, Kerry L. Kester, hereby are
authorized to enter a plea of guilty to Count One in
the Criminal Proceeding pursuant to the terms of the
Plea Agreement;

BE IT FURTHER RESOLVED, that counsel for the
Company, Kerry L. Kester, is hereby authorized to
appear in court on behalf of the Company in connection
with its guilty plea in the Criminal Proceeding; to
execute any documents on behalf of the Company
necessary to effect the guilty plea; to represent to
the court in connection with the guilty plea and
piesentation of the Plea Agreement that the Company
does not dispute that the United States could prove -

the facts alleged in the Information to be filed in
the Criminal Proceeding; and to take any and all
further action necessary to enter a plea of guilty on
behalf of the Company to Count One pursuant to the
terms of the Plea Agreement; and

BE IT FURTHER RESOLVED, that the officers of the
Company, and its counsel, Kerry L. Kester, hereby are
authorized and directed to:

(a) Waive the presentence investigation and

Rules of Criminal Procedure; and



(b) Request immediate sentencing by the court
upon its acceptance of the Plea Agreement.

The undersigned further certifies that as Secretary she has
full authority to certify to the adoption of the above
resolution.

Dated this -x .day of ________, 1989.

Secretary = ._

STATE OF NEBRASKA
) Ss.

COUNTY OF LANCASTER

The foregoing instrument was acknowledged before me this
23rd day of June, 1989, by Karolynn S. Mizell, Secretary of
Transpower Constructors Incorporated, a South Carolina. corporation, on behalf of the corporation.

I II KERRY L rm. _ IV

lox- Notary P4l1c



Appendix I

In týi matter of:

GENERAL CONSTRUCTION AND DEVELOPMENT CO., Inc..
SOUTHERN ASPHALT INC., SOUTHERN ROOFING AND PET tEUM:
CO., INC.; TRI-STATE BUILDERS; UNITSD MATERIALS.iNC.,
and ROBERT L. DOUGLAS
--- --------------------------- 0---------------------

AGREEMENT BETWEEN THE DEPARTMYENT OF THE ARMY,
GENERAL CONSTRUCTION AND DEVELOPMENT CO., INC.,
SOUTHERN ASPHALT INC.. SOUTHERN ROOFING AND
PETROLEUM CO., INC.; TRI-STATE BUILDERS: UNITED
MATERIALS, INC., and ROBERT L. DOUGLAS

PREAMBLE

1. General Construction and Development Co,. Inc. (GDCL has
a8gacd to plead guilty to an information in the United States
District Court for the Eastern District o! North Carolina to
submitting a false document to the Department of the Army. known by
it to be false, in support of a claim for money in connectLon with.
the roofing of barracks buildings an Fort Brag$, North Carolina on
or About October 1, i1ee. This information states that GDC claimed
it obtained roofing materials from Southern Asphalt. Inc-, (Southern
Asphalt) when, in fact, GDC obtained the materials from another
business, Thia violation of Title 18, U.S.C., Section 1001,
involved an overstatement of matertal costa of approximately
921 ,990.

2. GDC's President, Robert L. Douglas, has admitted that the
invo~ce s'ubniiltted on behalf Of GDC1's Oi~iI for matcr.abln from
Southern Asphalt was done to benefit Southern Asphalt, a corporation
which GDC's President and his spouse own.

3. QDC has agreed to withdraw with prejudice its appeal for a
claim for 5212.214,00 against the United States in case number 36138
pending before the Armed Sorvices Board of Contract Appeals (ASBCA).

4. The Department of the Army (DA) has determined that there
exists cause to debar GDC; Southern Asphalt; Southern Roofing and
Petroleum Co., Znc.; Tri-State Builders; Untted Materials, Inc.;
(hereafter referred to collectively as "the Corporations*): and
Robert L. Douglas. The provisions of this Agreement have been

~~~~itC4 bre a1t r. zh-----------------CppZ'" r,
few employees (three, at most), the recent inactivity of most of
them. the value of the ASBCA claim to be withdrawn, and the n&ture
of the underlying wrongdoing,



ARTICLES

1. The effective date of this Agreement will be the date that
the Assistant Judge Advocate General for Military Law signs this
Agreement on behalf of DA.

2. The Corporations and Robert L. Douglas understand that each
of them, individually and severally, will be debarr(d from
contracting or subcontracting with the United States Oovernment or
any of its agencies, based upon the above-mentioned actions, for a
period of eighteen months. The Corporations and Robert L. Douglas
agree that none of them will submit any bid, or offer, or proposal
to obtain any contract or subcontract from the United States
Government, or any of its agencies, during the debarment period,

3. The Corporations and Robert L, Douglas understand that the
terms of this Agreement are based upon the assertions of business
status, size and activity as reflected in the Affidavit attachod as
Ekh•Lit 1, 3nd incorporated herein hy raeferenct,

4. The term of this Agreement shall be three yearas from its
effective date.

5. GDC agrees to plead guilty to one count of a violation of
Title 18, U.S.C., Section 1001, in the United States District Court
top the Eastern District of North Carolina prior to November 15,
1988, in accordance with a Memorandum of Plea Agreement dated
October 12. 1988, signed by its President, Robert L. Douglas,
incorporated herein by reference as Exhibit 2.

8. GDC agrees to witnzraw the appeal of its 4lehau odainat th*
Government in ASECA No. 3C138, with prejudice, within thirty days
from the date of this Agreement.

7. For the period of this Agreement, the Corporations
shall maintain & complete record, including original documents, of
all vendor quotes, purchases, sales, receipts, transfers, or
shipments of any meterial in any way related to work on a Governmont
contract or subcontract. These records shall be sufficient to
provide complete evidence of the source and cost of supply of any
material furnished directly or indirectly by any of them to the
Government under any Government procurement. Each will conduct an
internal audit, on an annual basis, to insure compliance with the
requirements. this Agreement. A copy of the audit shall bc furnished
to DA.

2



8. The Corporav.Pons and Robert L. Douglas agree Q release and
hold harmleus the United States, its Instrumentalities, agents, and
employees, in their official and perzonal capacitisQ, of any and all
liabiity or claim. aristng out of the rnegotIAion of this
Agreement.

Z, During the term of this Agreement, any agoncy or office of
the DujPj*vuaenit zf Defenwe or Doparmtment of Jt-ler-irA nhall haveo the
right %o exi.mine each of rhe Corporation'm books, records or other
documents, and supporting materials, and to interview any
employee, who elects in his or bar unfettered d:scretion to be
interviewed, lor the purpose of evaluating (i) compliance with the
requirements of all Government contracts and subcontracts; (1)
compliance with the terms of this Agreement; (ii) compliance with
Federal procurement poLlctes and accepted business and accounting
practices; and (iv) maintenance o! the high level ol business
integrity required of a Government contractor. The materials
described above shall bo made available at company offices at all
reasonable times, !or inspection, audit, or reproduction; proiLided,
however, that the duly authorized reprementative shall not be
entitled to copy technical data proprietary to the company. The
peruonnel described above ahall be available at their place ol
employment during business hours.

Q. The Corporations agree that all coets, as defined in
Federal Acquisition Regulation (FAR), %uibection 31,205-47, incurred
for or on behalf of any of the corporations in connection with the
criminal or civil investigation, administrative proceedings, and
defense and settlement thereof, shall be deemed unallowable costa,
direct or indirect, for Government contracting purposes. tach
agr•et, further, to difie-ent1ate and account for' such CoLýa so that
they are separately identifiable.

lo. All S-.bm;BSLCTIS to DA kv*quir*d bDy th: are-emer t 
twil b-e

delivered to the following address.. or much other address as DA may
dlrect in writ-ng:

HQDA
ATTN: DAJA-PF
Washington, D.C. 20310-2217

and to:

XVI"I Airborne Corps and Fort Bragg
A T'ftlT: AV7A -- TA

Fort Br&agg, NC 28307-5000



S :'.The CCVporatiors and .r~bert L. Douglas a~ree that any

material violatiro of thiQ Agreement that is no: corrected within
th Irt' days rom f 'hA ca'e; of receipt of notice from DA, by certified
ma&l, will conutitut indeQ.ndant cause for its debarment, and
the debarment of ata or Individuals &jfiliated with 4t, In
accordance with FAR, .tion 9.406-2(c), DA may, in its sole
discretion, initiate such debarment proceedings in accordance with
the procedures met forth in FAR, subpart 9.4. It is understood,
however, that none of the Corporations nor eobert I. Douglao
does, by this Agreement or otherwise, waive its rights to oppose
ruch action under FAR, subpart 9.4, or any other substantive,
procedural or due process rights either may have under the
Constitution or applicable laws or regulations.

12." The parties agree that this Agreement in-no way rontric*t
the authority, responsibility, or legal duty of DA to consider and
inrtitute suspension or debarment proceedings against any of the
Corpurations or Robert L. Douglas, in the event DA receives any
information constituting independent cause for the suspension or
debarment of any or all of them. DA may, in its sole discretion,
initiate such proceedinSs in accordance with the FAR, subpart 9.4.

13, Any requirements :mposed or the Corporations or Robert L.
Douglas by this Agreement may be diseontinued by DA at Its sole
discretion. Other modzfications to this Agreement may only be made
in writing upon mutual consent. of the parties to this Agreement.

Oeneral Construction and Developmwnt
Co., Inc.

DATE 4A o, By

Southern Asphalt, Inc.

DATE By.t~g

Southern Rooting and Petroleum Co.,
Inc.

SDATE Z s-ez c - . % P By

4



Tri-State Builders

DATE By o0 7

United Mat.e'ials, Inc.

DATE 4- g-ssBy

1)AT E

Bobe-rt L. ,"Icugiaa40 in his individual
capacity

FOR THE DEPARTMENT OF THE ARMY

D)ATE a-..rielr,

BU



IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA

FAYETTEVILLE DIVISION

CASE NO. 89-52-02-CR-3

UNITED STATES OF AMERICA

V.
MEMORAnDUM OF PLEA AGREEMENT

DANIEL PAUL PUTCIACONIS
Defendant

The United States of America, by and through the United States

Attorney for the Eastern District of North Carolina, and the Defendant,

DANIEL PAUL PUTCHACONIS, with the concurrence of his attorney, Mr.

Larry McGlothlin, have agreed that the above-entitled criminal case

should be concluded in accordance with the terms and conditions of this

Memorandum of Plea Agreement as follows:

1. This Memorandum of Plea Agreement constitutes the full and

complete record of the plea agreement in this matter. There are no

ther terms of this agreement in addition to or different from the

terms contained herein.

2. Tile Defendant agrees as follows:

(a) The Defendant shall enter a plea of guilty to Count 1 of

the Indictr-enit herein

(b) The Defendant acknowledges that he fully understands that

Count 1 of the Indictment charges him with the offense of knowingly and

willfully conspiring tco possess with the intent to distribute and to

distribute marijuana throughout the Eastern District of North Carolina.

(c) The Defendant agrees to submit to interviews with

inpestigative ayents and will fully and truthfully disclose to said

agents his Involvement and that of others known to him to be involved

" acts and transactions constituting violations of the laws of the

United States or North Carolina. The Lifendant also agrees to submit to
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a polygraph examination whenever requested by tht. United States

Attorney, and that the results of these examinations will be admissible

against the Defendant in a court of law. The Defendant, also agrees to

enter into a written, factual stipulation, if requested by the United

States Attorney, said stipulation to be used to determine the adequacy

of the Defendant's plea of guilty under Federal Rule of Criminal

Procedure 11 and to determine an appropriate sentence.

(d) It is further part of this plea agreement that the

Defendant understands that he must fully assist the United States in

the recovery and return to the United States of any drug-related

assets, either domestic or foreign, which have been acquired either

indirectly or directly through the unlawful activities of the

Defendant's co-defendantsi co-conspirators or other targets of tho

Grand Jury investigation. The Defendant further understands that it is

a part of this agreement that he must voluntarily forfeit to the United

States all drug-related assets in which he has any interest or control,

either indirect or direct.

(e) The Defendant understands that the maximum penalty which

may be imposed upon his plea of guilty to Count 1 of the indictment is

a fine of $ 2 , 0 0 0,000.00 imprisonment for thirty years, or both such

fine and imprisonment. The Defendant understands that the Court must

impose a term of supervised release of at least 6 years in addition to

any imprisonment imposed. The Defendant further understands that the

Court will impose an assessment of $50.00 pursuant to the provisions of

Title 18, United States Code Section 3013(a).

(t) The Defendant understands fully that the Court is not

bound by the Government's recommuendation as to sentence.
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(g) The Defendant understands fully that if the Court does not

*ccept the Government's recommendation as to sentence, the Defendant

nevertheless may not withdraw his plea of guilty.

3. The Government agrees as follows:

(a) That it will not oppose Defendant's Motion to Dismiss

Counts 2, 3 and 4 of the Indictment.

(b) That it will not oppose a sentence at the lower end of the

proper range as determined by the Sentencing Guidelines for the

offense. The Government reserves the right to present full evidence of

the offense charged and to offer evidence and argument in rebuttal.

(c) That it will acknowledge at sentencing that the Defendant

accepts responsibility for his actions as defined by Federal Sentencing

Guidelines, Section 3E!.l.

(d) The Government will make known to the Court at the time

f sentencing the full nature and extent of the Defendant's

cooperation.

(e) The Government will not bring further charges against

the Defendant based upon information he provides, unless said

information involves acts of violence; the Government reserves the

right to prosecute the Defendant for perjury if such occurs. However,

if for any reason Defendant should be allowed to withdraw his plea, all

statements made by him will be admissible at trial.

4. The elements of the offense to which the Defendant enters a

plea of guilty are as follows:

First: That on or about October 19, 1989 up to and including

Second: In the Eastern District of North Carolina;
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Third: DANIEL PAUL PUTCHACONIIS;

Fourth: Did knowingly and willfully conspire, confederate and

agree together, with Charles Mack Atchley, Jr. and with diverse persons

whose names are to the Grand Jury both known and unknown, to knowingly,

intentionally and unlawfully possess with intent to distribute and

distribute marijuana throughout the Eastern District of North Carolina,

Fifth. In furtherance of the conspiracy and to effect its

object, DANIEL PAUL PUTCHACONIS, did perform an overt act in the

Eastern District of North Carolina, to-wit: On or about October 24,

1989, he and his co-conspirator imported 27 lbs. more or less into the

Eastern District of North Carolina.

All of the above in violation of Title 21, United States Code, Section

846.

This the day of , 1989.

MARGARET PERSON CURRIN
United States Attorney _

Daniel Paul Putchaconis
Defendant

By:
FREDERIC L. BORCH III Lar•I, McGlothlin
Special Assistant U.S. Attorney Attorn(y for Defendant
Criminal Section

CONDITIONALLY APPROVED, this __ day of __, 1989.

UNITED STATES DISTRICT JUDGE

APPROVED, this day of , 1989.

UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT LE D
FOR THE EASTERN DISTRICT OF NORTH CAROLILA

FAYETTEVILLE DIVISION

CASE NO. 89-46-01-CR-3
T. RICTT LO.ONARF, CLERK

U. S. )DISTRICT COURT
E. DIST. oA&

UNITED STATES OF AMERICA

Vs. :Memorandum of Plea Agreement

A JUVENILE, MALE
Defendant

The United States of America, by and through the United States

Attorney for the Eastern District of North Carolina, and the Defendant,

with the concurrence of his attorney, Mr. Ray Vallery, have agreed that

the above-entitled criminal case should be concluded in accordance with

the terms aad conditions of this Memorandum of Plea Agreement as

follows:

O 1. This Memorandum of Plea Agreement constitutes the full and

complete record of the plea agreement in this matter. There are no

other terms of this agreement in addition to or different from the terms

contained herein.

2. The Defendant agrees as follows:

(a) The Defendant shall enter a plea of guilty to Count 1

of the Juvenile Information herein.

(b) The Defendant acknowledges that he fully understands that

Count 1 of the Juvenile Information charges him with an act of juvenile

delinquency, to-.wit: conspiracy to commit larceny, in violation of

Title 18, United States Code, Section 371.

t ) The- Debfeandant gitS ' •& 'A ........ L "

investigative agents and will fully and truthfully disclose to said

agents the involvement of others known to him to be involved in acts and

transactions constituting violations of the laws of the United States or
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North Carolina. The Defendant also agrees to submit to a polygraph

examination whenever requested by the United States Attorney, and that

the results of these examinations will be admissible against the

Defendant in a court of law. The Defendant also agrees to enter into a

written, factual stipulation, if requested by the United States

Attorney, said stipulation to be used to determine the adequacy of the

Defendant's plea of guilty to the act of juvenile delinquency under

Title 18, United States Code, Sections 5032 and 5037. Finally, the

Defendant agrees to testify truthfully in any judicial or non-judicial

proceedings involving his co-conspirator, Scott Lee Corren.

(d) The Defendant understands that the maximum penalty which

could be imposed upon his plea of guilty to Count 1 of the Juvenile

Information is a fine of $250,000.00 or official detention for three

years, or both such fine and official detention. The Defendant further

understands the Court may also impose an Order of Restitution pursuant

to the provisions of Title 18, United States Code, Section 3556 and

3663.

(e) The Defendant understands fully that thle Court is not

bound by the Government's recommendation as to sentence.

(f) The Defendant understands fully that if the Court does not

accept the Goverrnent's recommendation as to sentence, the Defendant

nevertheless may not withdraw his plea of guilty.

(g) The Defendant further agrees to make restitution to the

Military Communications Center, Incorporated in the amount of $5,000.00.
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These monies will be paid in equal monthly installments within 24 months

from the date of the Defendant's entry of a plea of guilty. The

Defendant further agrees that such restitution is a condition of any

probation which might be ordered by the Court.

3. The Government agrees as follows:

(a) That it will not oppose Defendant's Motion to Dismiss

Counts 2, 3 and 4 of the Juvenile Information.

(b) That it will not oppose a probationary sentence.

(c) That it will make known to the Court at the time of

sentencing the full nature and extent of the Defendant's cooperation.

4. The elements of the act of Juvenile delinquency to which the

Defendant enters a plea of guilty are as follows:

First:. That on or about Februa-y 1, 1989, up to and

including July 27, 1989,

Second: At Fort Bragg, North Carolina, a military

reservation in the special maritime and territorial jurisdiction of the

United States. in the Eastern District of North Carolina,

Third: A Juvenile Male

Fourth: Did willfully, knowingly and unlawfully combine,

agree, confederate and conspire with each other to commit larceny of

U.S. currency, personal property of the Milit.• Communications Center,

Fifth: Of a value in excess of $100.00,

Sixth: And to effect the object of the conspiracy said

juvenile male did perform an overt act, to-wit:

On or about July 27, 1989 he entered the MCC Building and took pay

telephone cash box keys, all in violation of Title 18, United States

Code, Section 371.
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This the day of L , 1990.

MARGARET PERSON CURRIN
United States AttorneyDeee_-__- Dfnda•

By: _ ..

FREDERIC L. BORCH III RAY V LMY
Special Assistant U.S. Attorney Atto ey for Defen ant
Criminal Section

_________190

CONDýTION Y APPROVED, this • day of _____ 1990.

D TA'.S DISTICT JUDGE
UNITED SSIT UG

APPROVED, this day of - 1990.

//

UN~d TATE D T T JU
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA

FAYETTEVILLE DIVISION

Case No: 89-32-01-CR-3

UNITED STATES OF AMERICA

vs. : GOVERNMENT'S PROPOSED
: JURY INSTRUCTIONS

DAVID ANTHONY DAVIS
Defendant

NOW COMES the United States of America, by and through the United

States Attorney for the Eastern District of North Carolina, and

pursuant to Rule 30 of the Federal Rules of Criminal Procedure and Local

Rule 49, respectfully requests that this Honorable Court include in its

instruction of the jurors the following. The United States of America

asks that the below-stated instructions be given in addition to the

Court's customary instructions:

w ThE INDICTMENT

The Defendant is charged in Counts One, Two and Three, of the

Indictment with Sexual Abuse of a Minor. The Indictment reads:

COUNT ONE OF THE INDICTMENT

That at a date unknown to the Grand Jiuiy, between Dewumr 1, 1988

and January 9, 1989 at Fort Bragg, a United S,;ates military reservation

within the special maritime and territorial jurisdiction of the United

States, and within the Eastern District of North Carolina, DAVID ANTHONY

DAVIS, did unlawfully and knowingly engage in a sexual act with a

juvenile, a female over 12 years but not yet 16 years of age, the

Defendant, said DAVID ANTHONY DAVIS then being 23 years of age, and at

the time of the said sexual act, the said juvenile being at least four

kears younger than the Defendant, DAVID ANTHONY DAVIS, in violation of

Title 18, United States Code, Section 2243.
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COUNT TWO OF THE INDICTMENT

That at a date unknown to the Grand Jury, between December 1, 1988

and January 9, 1989 at Fort Bragg, a United States military reservation

within the special maritime and territorial jurisdiction of the United

States, and within the Eastern District of North Carolina, DAVID ANTHONY

DAVIS, did unlawfully and knowingly engage in a sexual act with a

juvenile, a female over 12 years but not yet 16 years of age, the

Defendant, said DAVID ANTHONY DAVIS, then being 23 years of age, and at

the time of the said sexual act, the said juvenile being at least four

years younger than the Defendant, DAVID ANTHONY DAVIS, in violation of

Title 18, United States Code, Section 2243.

COUNT THREE OF THE INDICTMENT

That at a date unknown to the Grand Jury between August 1 and

September 30, 1988 at Fort Bragg, a United States military reservation

within the special maritime and territorial jurisdiction of the United

States, ana within the Eastern District of North Carolina, DAVID ANTHONY

DAVIS, did unlawfully and knowingly engaged in a sexual act with a

juvenile, a female ove.c 12 years but not yet 16 years of age, the

Detendant, DAVID ANTHONY DAVIS, then being 23 years of age, and at the

time of the said sexual act, the said juveni.le being at least four years

younger than the Defendant, DAVID ANTHONY DAVIS, in violation oij Title

13, United States Code, Section 2243.

TITLE 18, UNITED STATES CODE, SECTION 2243(A)

Title 18, United States Code, Section 2243(a) provides in part:

"Whoever, in the special maritime and territorial JurisdLctior of the

United States ,lr in a Federal prison, knowingly engages in a sexual act

with another person who -
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(1) has attained the age of 12 years but has not attained the

age of 16 years; and

(2) is at least four years younger than the person so engaging;

or attempts to do so is (guilty of an offense under this

title]'.

You are advised that as a matter of law, the United States need not

prove that the defendant knew the age of the females engaging in the

sexual act or knew the age difference between the females and himself.

AO 6

Mwr
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ELEMENTS OF THE OFFENSE

Five essential elements must be proved to establish the offense of

sexaal abuse of a minor:

First: That the Defendant engaged in a sexual ara with another

person;

Second: That this person was at least 12 years old but not yet 16

years of age;

Third: that this person was at least 4 years younger than the

Defendant;

Fourth: That the Defendant acted knowingly; and

Fifth: That the sexual act occurred within the special maritime and

territorial jurisdiction of the United States.

A0

Ask
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REASONABLE DOUBT

You will hear me say throughout my instructions on the specific

charges made against the Defendant by the Government that you may not

convict the Defendant of any crime unless you believe that he is guilty

beyond a reasonable doubt. It is the Government that brings charges and

it is the Government that must prove these charges. It must prove them

beyond a reasonable doubt.

Few things in life are absolutely certain, to say that you believe

something beyond a reasonable doubt is to say that you are confident in

your judgment. It does not require you to be absolutely certain. You

may have a reasonable doubt about something if you are hesitant to

accept it as true after you evaluate the evidence.

You must carefully examine the evidence that has been presented to

*you and recall the arguments concerning the significance of that

evidence. You must carefully weigh that evidence and analyze the

arguments. You must pay careful attention to the law that I give you.

And then you must ask yourselves whether: on the basis of your reason and

judgment you have a reasonable doubt about the matters 1 instruct you to

decide. You must find Li. n Dufendant not guilty when you have a

reasonable doubt. You may find him guilty when you have none.

"ON OR ABOUT"

You will note the Indictment charges that tLe offenses were

committed "on or about" a certain date. The proof need not establish

with certainty the exact date of the alleged offense. It is sufficient

if the evidence in the case establishes beyond a reasonable doubt that

the offense was committed on a date reasonably near the date alleged.

Basic Instruction 9.1, Pattern Jury Instructions (11th Cir.1985))
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The termn "sexual act" means -- (a) contact between the penis and the

vulva or the penis and the anus, and for purposes of this subparagraph,

contact involving the penis occurs upon penetration, however slight; (b)

contact between the mouth and the penis, the mouth and the vulva, or the

mouth and the anus; or (c) the penetration, however, slight, of the anal

or genital opening of another by a hand or finger or by any object, with

the intent to abuse, humiliate, harass, degrade, or arouse or gratify

the sexual desire of any person.

(Jury instruction given by US District Judge Dupree, supra.)

"KNOWINGLY"

The word "knowingly," as that term has been used from time to time

in these instructions, means that the act was done voluntarily, and

intentionally and not because of mistake or accident.

(Basic instruction 9A, Pattern Jury Instructions (5th Cir. 1979)

"VULVA"

The "vulva" is the external parts of the female genital organs.

(Jury instructions given by Dupree, supra.)

ATTEMPT

To "attempt" an offense means "wilfully" to do some act, in an

effort to bring about or accomplish something the law forbids to be

done. An act is done wilfully if done voluntarily and intentionally,

and with the specific intent to do something the law forbids; that is to

say, with bad purpose either to disobey or disregard the law.

MARGARET PERSON CURRIN
Ullite.l SLates ALto lney

3y:
FREDERIC L. BORCH III
Special Assistant U.S. Attorney
Criminal Division



UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA

FAYETTEVILLE DIVISION

CASE NO, 90-21-01-CR-3
CASE NO, 90-21-02-CR-3
CASE NO. 90-21-04-CR-3
CASE NO. 90-21-07-CR-3

UNITED STATES OF AMERICA

Vs.

SELLERS OIL COMPANY GOVERNMENT'S PROPOSED
A & S COUNCIL OIL COMPANY JURY INSTRUCTIONS
ARTICE COUNCIL
AL HOLMES

In addition to the Court's usual instructions, the Government

respectfully requests that the Court include the attached proposed

instructions in its charge to the jury. The Government requests leave

* offer such other additional instructions as may become appropriate

uuring the course of the trial.

This the day of ............ 1990.

MARGARET PERSON CURRIN
United States Attorney

By:--------------------------
THOMAS W. DWORSCHAK
Special Assistant U.S. Attorney
Criminal Division



GOVERNMENT'S PROPOSED INSTRUCTION
OBJECTION AND RULINGS

It is the duty of the attorney on each side ;f - case to object when

the other side offers testimony or other evidence .tich the attorney

believes is not properly admissible. You should not show prejudice

against an attorney or his client because the attorney has made

objections.

Upon allowing testimony or other evidence to be introduced over the

objection of an attorney, the court does not, unless expressly stated,

indicate any opinion as to the weight or effect of such evidence. As

stated before, the jurors are the sole judges of the credibility of all

witnesses and the weight and effect of all evidence.

When the court has sustained an objection to a question addressed

to a witness the jury must disregard the question entirely, and may draw

no inference from the wording of it, or speculate as to what the witness

would have said if he had been permitted to answer any question.

1 Devitt & Blackmar, Federal Jury Practice and Instructions

272-73, Section 10.13 (3d ed. 1977):



GOVERNMENT'S PROPOSED INSTRUCTION

BURDEN OF PROOF--REASONABLE DOUBT

The law presumes a defendant to be innocent of crime. Thus, a

deiendant, although accused, begins the trial with a 'clean slate' --

with no evide.ice against him. And the law permits nothing but legal

evidence presented before the jury to be considered in support of any

charge against the accused. So the presumption of innocence alone is

sufficient to acquit a defendant, unless the jurors are satisfied beyond

a reasonable doubt of the defsndant's guilt after careful and impartial

consideration of all the evidence in the case.

It is not required that the government prove guilt beyond all

possible doubt. The test is one oi reasonable doubt. A reasonable

*bt is a doubt based upon reason and common sense -- the kind of doubt

that would make a reasonable person hesitate to act. Proof beyond a

reasonable doubt must, therefore, be proof of such a convincing

character that a reasonable person would not hesitate to rely and act

upon it in the most important of his own affairs.

The jury will remember that a defendant is never to be convicted on

mere suspicion or conjecture.

The burden is always upon the prosecution to prove guilt beyond a

reasonable doubt. This burden never shifts to a defendant; for the law

never imposes upon a defendant in a criminal case the burden or duty of

calling any witnesses or producing any evidence.

So if the jury, after careful and impartial considerat.on of all the

auidence in the case, has a reasonable doubt that a defondant is guilty



of the charge, it must acquit. If the jury views the evidence in the

cage as reasonably permitting either of two conclusions -- one of

innocence, the other of guilt -- the jury should of course adopt the

conclusion of innocence.

1 Devitt & Blackmar, Federal Jury Practice and Instructions

310-11. Section 11.14 (3d ed. 1977)



GOVERNMENT'S PROPOSED INSTRUCTION

ALL AVAILABLE EVIDENCE NEED NOT BE PRODUCED

The law does not require the prosecution to call all persons who may

have been present at any time or place involved in the case, or who may

appear to have some knowledge of the matters in issue at this trial.

Nor does the law require the prosecution to produce as exhibits all

papers and things mentioned in the evidence.

However, in judging the credibility of the witnesses who have

testified, and in considering the weight and effect of all evidence that

has been produced, the Jury may consider the prosecution's failure to

call other witnesses or to produce other evidence shown by the evidence

in the case to be in existence and available.

The jury will always bear in mind that the law never imposes upon a

defendant in a criminal case the burden or duty of calling any witnesses

or producing any evidence, and no adverse inferences may be drawn from

his failure to do so.

I Devitt & Blackmar, Federal Jury Practice and instructions

564, Section 17.18 (3d ed. 1977).



GOVERNMENT'S PROPOSED INSTRUCTION

DIRECT EVIDENCE -- CIRCUMSTANTIAL EVIDENCE

There are two types of evidence from which you may iind the trutn as

to the facts of a cast -- direct and circumstantial evidence. Direct

evidence is the testimony of one who asserts actual knowledge of a fact,

such as an eyewitness; circumstantial evidence is proof of a chain of

facts and circumstances indicating the guilt or innocence of a

defendant. The law makes no distinction between the weight to be given

to either direct or circumstantial evidence. Wor is a greater degree of

certainty required of circumstantial evidence than of direct evidence.

You should weigh all of the evidence in the case. After weighing all

the evidence, if you are not convinced oi the guilt of the deiendant

beyond a reasonable doubt, you must find him not guilty.

1 Devitt & Blackmar, Federal Jury Practice and Inistructions

441-42. Section 15.02 (3d ed. 1977).



GOVERNMENT'S PROPOSED INSTRUCTION

INFERENCE DEFINED

During the trial you have heard the attorneys use the term

"inference,' and in their arguments they have asked you to infer, on the

basis of your reason, experience aný common sense, from one or more

established facts, the existence of some other fact.

An inference is not a suspicion or a guess. It is a reasoned,

logical decision to conclude that a disputed fact exists on the basis of

another fact which you know exists.

There are times wher different inferences may be drawn from facts,

whether proved by direct or circumstantial evidence. The governments

asks you to draw one set of inferences, while the defense asks you to

0 w another. It is for you, and you alone, to decide what inferences

you will draw.

The process of drawing inferences from facts in evidence is not a

matter of guesswork or speculation. An inference is a deduction or

conclusion which you, the jury, are permitted to draw -- but not

roquired to draw -- from the faots w*hzh h4ve been entabiished by either

direct or circumstantial evidence, in drawing inferences, you should

exercise your common sense.

So, while you are considering the evidence presented to you, you are

permitted to draw, from the facts which you find to be proven, such

reasonable inferences as would be justified in light of your experience.

Here again, lot me remind you that, whether based upon direct or

# rumstantial evidence, or upon the logical, reasonable inferences

wn from such evidence, you must be satisfied of the guilt of the

defendant beyond a reasonable doubt before you may convict.



Authority

United Staten Supreme Court: Turner v. United States, 396 U.S. 398,

90 S. Ct. 642, 24 L. Ed. 2d 610 (1970); Holland v. United States, 348

U.S. 121, 75 S. Ct. 127, 99 L. Ed. 150 (1954).

Second Circuit: United States v. Pfingst, 477 F.2d 177 (2d Cir.),

cert. denied, 412 U.S. 941 (1973); United States v. Crespo, 422 F.2d 718

(2d Cir.), cert. denied, 398 U.S 914 (1970).

Fifth Circuit: United States v. Yeatts, 639 F.2d 1188 (5th Cir.),

cert. denied, 452 US. 964 (1981); United States v. Fitzharris, 633 F.2d

410 (Oth Cir. 1980), cert. denied, 451 U.S. 988 (1981).



GOVFRNMENT'S PROPOSED INSTRUCTION

WITNESS CREDIBILITY

Bias by Association

You havw id an opportunity to observe all of the witnesses. It is

now your job to decide how believable qach witness was in his or her

testimony. You are the solo judges of the credibility of each witness

and of the importance of his or her testimony.

It must be clear to you by now that you are being called upon to

resolve various factual issues under the counts of thE indictment, in

the face of the very different pictures painted by the government and

the defense whlch cannot be reconciled. You will now have to decide

where the truth lies, and an important part of that decision will

,olve making judgments about the testimony of the witnesses you have

listened to and observed. In making those judgments, you should

carefully scrutinize all of the tzstimony of each witness, the

circumstances under which each witness testified, and any other matter

in evidence which way help you to decide the truth and the importance of

each witness' tcstimony.

Your decizion whether or not to believe a witness may ocpend on how

that witness impressed you. Was the witness candid, frank and

forthright? Or, did the witness seem as if he or she -vas hiding

something, being evasive or suspect in some way? How did the way the

witness testified on direct examination compare with how the witness

.tinmony or did he contradict himself7 Did the witness appear to know

t he or she was talking about and did the witness st.r:e you as

someone who was teying to report his or her knowledge accurately'



How much you choose to believe a witness may be influenced by the

witness' bias. Does the witness have a relationship with the government

or the defendant which may affect how he or she testified? Does the

witness have some incentive, loyalty or motive that might cause him or

her to shade the truth; or, does the witness have some bias, prejudice

or hostility that may have caused the witness -- consciously or not --

to give you something other than a completely accurate account of the

facts he testified to?

Even if the witness was impartial, you should consider whether the

witness had an opportunity to observe the facts he or she testified

about and you should also consider the witness' ability to express

himself or herself. Ask yourselves whether the witness' recollection of

the facts stand up in light of all other evidence.

In other words, what you must try to do in deciding credibility is

to size a person up in light of his or her demeanor, the explanations

given, and in light of all the other evidence in the case, just as you

would in any important matter where you are trying to decide if a person

is truthful, straightforward and accurate in his or her recollection.

In deciding the question of credibility, remember that you should use

your common sense, your good judgment, and your experience.

In deciding whether to believe a witness, keep in mind that people

sometimes forget things. You need to consider therefore whether a

contradicticn is an innocent lapse of memory or an intentional

falsehood, and that may depend on whether it has to do with an important

fact or with only a small detail.

Modern Federal Jury Instruction, Sand Siffert, et. al. Vol. 1 (1987).



GOVERNMENT'S PROPOSED INSTRUCTION

IMPEACHMENT -- INCONSISTENT STATEMENTS OR CONDUCT

The testimony of a witness may be discredited or Japeached by

showing that he previously made statements which are inconsistent with

his present testimony. The eariier contradictory statements are

admissible only to impeach the credibility of the witneS3, and not to

establish the truth of these statements. It is the province of the jury

to determine the credibility, if any, to be given the testimony of a

witness who has been impeached.

If a witness is showr knowingly to have testified falsely concerning

any materiai matter, you have a right to distrust such witness'

testimony in other particulars; and you may reject all the testimony of

that witness or give it such credibility as you think it deserves.

An act of omission is 'knowingly* done, if done voluntaeily and

intentionally, and not Oecause of mistake or accident or other innocent

reason.

I Devitt & Blackmar, Federal Jury Practice and Instructions

540, Section 17.08 (3d ed. 1977).



GOVERNMENT'S PROPOSED INSTRUCTION

IMPEACHMENT -- INCONSISTENT STATEMENTS OR CONDUCT

The testimony of a witness may be discredited or imapeached by

showing that he previously made statements which are inconsistent with

his present testimony. The earlier contradictory statements are

admissible only to impeach the credibility of the witnesa, and not to

establish the truth of these statements. It is the province of the Jury

to determine the credibility, if any, to be given the testimony of a

witness who has been impeached.

If a witness is showr knowingly to have testified falsely concerning

any materiai matter, you have a right to distrust such witness'

testimony in other particulars; and you may reject all the testimony of

that witness or give it such credibility as you think it deserves.

An act of omission is 'knowingly* done, if done volunta,,ily and

intentionally, and not because of mistake or accident or other innocent

reason.

I Devitt & Blackmar, Federal Jury Practice and Instructions

540, Section 17.08 (3d ed. 1977).



GOVERNMENT'S PROPOSED INSTRUCTION

EXPERT WITNESSES

Thu rules of evidence provide that if scientific, technical, or

.ber specialized knowledge might assist the Jury in understanding the

evidence or in determining a facl in issue, a witness qualified as an expert

by knowledge, skill, experience, training, or education, may testify and

state his opinion concerning such matters.

You should consider each expert opinion received in evidence in this

case and give it such weight as you may think it deserves. If you

should decile that the opinion of an expert witness is not based upon

sufficient education aiid experience, or if you should conclude that the

reasons given in support of the opinion are not sound, or that the

nion is outweighed by other evidence, then you may disregard the

opinion entirely.

United States v. Johnson, 575 F.2d 1347, 1361 (5th Cir. 1978),

approved this instruction.



GOVERNhENT'S PROPOSED INSTRUCTION

EF7ECT OF REFUSAL OF WITNESS TO AUSWER PROPER QUESTION

The law requires every witnegs, including a defendant who chooses

to become a witness in a criminal case, to answer all proper questions

put to him, unless the court rules he is privileged to refuse to answer

on Constitutional or other grounds.

The fact that a witness refuses to answer a question, after being

instructed by the court to answer, may be considered by the jury in

determining the credibility of the witness and the weight his testimony

deserves.

1 Devitt & Blackmar, Federal Jury Practice and Instructions

561, Section 1'1.15 (3d ed. 1977).



GOVERNMENT'S PROPOSED INSTRUCTION

CREDIBILITY OF ACCUSED AS WITNESS

A defendant who wishes to testify is a competent witness; and the

defendant's testimony is to be judged in the same way as that of any

other witness.

I Devitt & Blackmar, Federal JurX Practice and Instructions

548, Section 17.12 (3d ed. 1977).



GOVERNMENT'S PROPOSED INSTRUCTION

PROOF OF INTENT

Intent ordinarily may not be proved directly, because there is no

way of fathoming or scrutinizing the operations of the human mind. But

you may infer the defendant's intent from the surrounding circumstances.

You may consider any statement made and done or omitted by the

defendant, and all other facts and circumstances in evidence which

indicate his state of mind.

You may consider it reasonable to draw the inference and iind that a

person intends the natural and probable consequences of acts knowingly

done or knowingly omitted. As I have said, it is entirely up to you to

decide what facts to find from the evidence.

I Devitt & Blackmar. Federal Jury Practice and Instructions

401, Section 14.13 (3d ad. 1977),



GOVERNMENT'S PROPOSED INSTRUCTION

INTEREST IN OUTCOME

In evaluating credibility of the witnesses, you should take into

...,count any evidence that the witness who testified may benefit in some

way from the outcome of this case. Such an interest in the outcome

creates a motive to testify falsely and may sway the witness to testify

in a way that advances his own interests. Therefore, if you find that

any witness whose testimony you are considering may have an interest in

the outcome of this trial, then you should bear that factor in mind when

evaluating the credibility of his or her testimony and accept it with

great care.

This is not to suggest that every witness who has an interest in the

Ocome of a case will testify falsely. It is for you to dectde to what

extent, if at all, the witness' interests has affected or colored his or

her testimony.

Second Circuit: United States v. Bufalino, 083 F.2d 639 (2d Cir.

1982), cert. denied, 459 U,S. 1104 (1983); United States v. Frank, 494

F.2d 145 (2d Cir.), cert. denied, 419 U.S. 828 (1974).

Fifth Circuit: United States v, Iacovetti, 466 F.2d 1147 (5th Cir.

1972), cert. denied, 410 U.S. 908 (1973).

Seventh Circuit: United States v. Lea, 618 F.2d 426 (7th Cir.),

cert. denied. 449 U.S. 823 (1980).

q • Eighth Circuit: United States v. Kle n, 701 F.2d 06 (8th Cir.

4,4).

Ninth Circuit: United States v. Partin, 601 F.2d 1000 (9th Cir.

1979).



GOVERNMENT'S PROPOSED INSTRUCTION

CORPORATE POLICY AGAINST THE CRIME OR VIOLATION

IS NOT A DEFENSE

You are advised that a corporate policy or iwseeption by any

corporate officer that corporate policy forbids the specific acts in

question or any act in violation of federal, state and local law is not

a defense to corporate criminal liability.

Thus, any corporate anti-crime policy is not a defense to the

alleged conspiracy to defraud the United States or the false claims

charges in the Indictment.

Authority: United States v. Hilton Hotels Corp., 467 F.2d 1000, 1004

(9th Cir. 1972), cert. denied 409 U.S. 1125 (1973).

4



GOVERNMENT'S PROPOSED INSTRUCTION

CRIMINAL LIABILITY OF CORPORATION

You are advised that a corporation may be convicted for the criminal

act of an employee or agent if this employee's or agent's act is done on

the corporation's behalf and within the scope of the employee's or

agent's authority.

Stated differently, a corporation is responsible for crimes

committed by its employees if:

1. The employee commits the criminal act in question;

2. The employee was acting within the scope of his authority when

he committed the criminal act in question;

3. The employee'- criminal act waz commi ttad wit.. tia .ntent. to

benefit, at least in part. the corporation.

"Scope of Authority* means that an employee is expressly or

implicity authorized to engage in an act as an employee. Any conduct

which an outsider would normally assume the agent or employee to have,

judging from his or her position in the corporation, is said to be

within the scope of authority; this includes any conduct which, in fact,

may be criminal.

'Intent to Benefit the Corporation" means that the employee intended

the corporation to Set some benefit from the act in question. The

corporation need not actually benefit from the illegal activity.

Furthermore, an employee or agent may act for his or her own benefit

while also acting foe the benefit of the corporation: an employee need

Oy have some, and not an exclusive, intent to benefit the corporation.

Scope of Authority: United States v. Bi-Cc Pavers, Iac. 741 F.2d
730, 737 (5th Cir. 1984); United States v. Hilton Hotels Corp., 467 F.2d
at 1004.



Intent to Benefit Corporation: United States v. Beusch, 596 F.2d
871, 878 (9th Cir. 1979); Standard Oil Co. of Texas v. United States,
307 F.2d 120, 128 (5th Cir. 1962). Old Monastery Co. v. United States,
147 F.2d 905, 908 (4th Cir. 1945), cert. denied, 326 U.S. 734 (1045),
United States v. Gibson Products, 426 F.Supp. 788 (S.D. Tex. 1976);
greenville Publishing co. v. D&ily Reflector, Inc., 498 F.2d 391 (4th
Cir. 1974).



GOVERNMENT'S PROPOSED INSTRUCTION

STATUS OF EMPLOYEE NOT A DEFENSE

You are advised that the fact that an employee or agent of a

cot-poration has a *lower level status" is not a defense to criminal

*liability. Such status is only relevant in determining whether the

employee intended to benefit the corporation.

"*A corporation may be criminally bound by the acts of subordinates,

even menial, employees.'

Authority: Standard Oil Co. of Texas v. United States, 307 F.2d

120, 127 (5th Cir. 1962).



GOVERNMENT'S PROPOSED INSTRUCTION

CONSPIRACY - A CORPORATION CAN CONSPIRE WITH

ITS AGENTS AND EMPLOYEES

You are advised that a corporation can conspire with its own agents

and employees.

United SLates v. Hartley, 678 F.2d 961 (11th Cir. 1982), cert.

denied 459 U.S. 1183 (1983). Dussony v. Gulf Coaqt Investment Corp.,

660 F.2d 594 (5th Cir. 1981).



GOVERYEWNT'S PROPOSED INSTRUCTION

CONSPIRACY - MEMBERS OF CONSPIRACY NEED NOT KNOW

THE IDENTITY OF OTHER MEMBERS

You are advised that the United States need not prove that any

alleged member of the conspiracy to defraud the United States know the

identity of all other members.

The United States need not prove that SELLhRS OIL COMPANY, ARTICE

COUNCIL, A & S COUNCIL OIL COMPANY, or AL HOLMES all know each other.

The conspirators need not know each other nor be privy to the details of

each enterprise comprising the conspiracy, as long as the evidence is

sufficient to show that each Defendant po;sessed full knowledge of the

conspiracy's general purpose and scope.

United States v. Becker, 569 F.2d 951 (1978); cert. den. 439 U.S.

865 (1978) United States v. Brasseaux. 509 F.2d 157 (5th Cir. 1i75);

United States v. Baldarrama, 566 F.2d 560 (5th Cir. 1978).



V GOVERNMENT'S PROPOSED INSTRUCTION

COUN'T I - CONSPIRACY TO DEFRAUD THE US WITH

RESPECT TO CLAIMS (18 U.S.C. Sec. 286)

Title 18, United States Code, Section 280 reads:

Whoever enters into any agreement, combination, or conspiracy to

defraud the United States or any department or agency thereof, by

obtaining or aiding to obtain the payment or allowance of any false,

fictitious or frz'.ýIulent claim. shall be [punished as the statute

directs].

A 'conspiracy' is a combination or agreement of two or more persons

to join together to attempt to accomplish some unlawful purpose. It is

a kind of "partnership in crimiial purposes' in which each member

becomes the agent of every other member. The gist or essence of the

offense is a combination or mutual agreement by two or more persons to

disobey, or disregard, the law.

The evidence in the case need not show that the alleged members of

the conspiracy entered into any express or formal agreement; or that

they directly stated between themselves the details of the scheme and

its object or purpose, or the precise means by which the object or

purpose was to be accompli3hed. Similarly, the evidence in the case

need not establish that all of the means or methods get forth in the

indictment were in fact agreed upon to carry out the alleged conspiracy.

or that all of the means or methods which were agreed upon were actually

'. ccd or put +nt.L - I'vmt ,- he . wi.L iL be proved that ali ol the

persons charged to have been members of the conspiracy were such, nor

that the alleged conspirators actually succeeded in accomplishing their

unlawful objectives.



This is true because, as stated earlier, a conspiracy is a k.ind of

•'partnership" so that under the law each member is an agent or partnei

of every other member, and each member is bound by or responsible for

the acts and statements of every other member made in pursuance of their

unlawful scheme.

5th Cir. Pattern Jury Instructions, 3A Sec. 371, pp. 61-63.

A conspiracy to defraud the United States with respect to claims is

charged in Count 1 of the Indictment.

You are advised that a 'claim' normally connotes a demand for money

or for some transfer of public property.' It includes statements of

factual information or data set forth in support of a particular claim.

United Statea v. Tieger, 234 F.2d 589 (3d Cir.), cert. denied, 352

941 (1956); United States v. Miller, 545 F.2d 1204 (9th Cir. 1978),

cert. denied, 430 U.S. 930 (1977).

You are further advised that a 'false, fictitious or fraudulent'

claim is one in which either *false,* that is, unfounded or unjust, or

"*fictitious', that is not real, or 'fraudulent*, that is, wrong or

deceitful, but these terms have no special legal signification in their

use, out are to be taken in their ordinary and well-understood sense.

United States v. Bittinger. D.C. Mo. 1875, 21 Int. Rev. Rec. 342, 24

Fed. Cas. No. 14, 590.



GOVERNMENT'S PROPOSED INSTRUCTION

COUNTS 2 & 3

FALSE, FICTITIOUS OR FRAUDULENT CLAIMS

(18 U.S.C. 287)

Title 18, United States Code, Section 287 reads;

Whoevep makes or presents to any person or officer in the civil,

military or naval service of the United States, or to any department or

agency thereof, any claim upon or against the United States, or any

department or agency thereof, knowing such claim to be false, fictitious

or fraudulent, shall be [punished as the statute diverts].

You are advised that my previous instructions to you on what a

"claim' constitutes, and the meaning of the words 'false, fictitious or

fraud~Ilent'. also apply to Counts 2 and 3.

You &--f advised that a false claim nust be m4de or presented *upon

or against the United States, nr any department or agency thereof*,

under IS U.S.C. Section 287. This requires:

1. That a claim must actualjy be made;

2. It must be mado or presented against the Go'ernment, or a

"departwent" or 'agency'.

You are instructed that the Department of Defense Fuel Supply Agency

and the Department of the Army are departments of the "nited States.

You are further advised that 18 U.S.C, Sec. 217 rLqi,,res that the

Defondant, make a claim 'knowing* it to be false, fictitious or

fraudulent. However, such a 'knowing* does not require a Defendant to

also intend to deceive or defraud the United States.



What the evidence in the case must show beyona a reasonable doubt

is:

1. That two or more persons in some way or manner, positively or

tacitly, came to a mutual understanding to try to accomplish

a common and unlawful plan, as charged in the indictment;

2. That the Defendant willfully became a member of such

conspiracy;

3. That one of the conspirators during the existence of the

conspiracy knowingly committed at least one of the means or

methods (or "overt acts) described in the indictment; and

4. That such *overt act' was knowingly committed at or about

the time alleged in an effort to effect or acccmplish zomc

object or purpose of the conspiracy.

An 'overt act' is any transaction or event, even one which may be

entirely innocent when considered alone, but which is knowingly

committed by a conspirator in an effort to accomplish some object of the

conspiracy.

One may become a member of a conspiracy without full knowledge of

all of the details of the unlawful scheme or the names and identities of

all of the other alleged conspirators. So. if a Defendant, with an

understanding of the unlawful character of a plan, knowingly and

willfully joins in an unlawful scheme on one occasion that is sufficient

to convict him for conspiracy even though he had no+ participated at

earlier stages in the scheme and even though he played only a minor part

*the conzpiracy.

Of course, mere presence at the scene of an alleged transa,:tion or

event, or mere similarity of conduct amony var'ius persons and the fact



that they may have associated with each other, and may have assembled

together and discussed common aims and interests, does not necessarily

establish proof of the existence of a conspiracy. Also, a person who

has no knowlege of a conspiracy, but who happens to act in a way which

advances some object o purpose of a conspiracy, does not thereby become

a conspirator.

In your consideration of the conspiracy offense as alleged in the

indictment you should first determine, from all of the testimony and

evidence in the case, whether or not the conspiracy existed as charged.

tf you conclude that a conspiracy did exist as alleged, you should next

determine whether or not the Defendant under consideration willfully

became a member of such conspiracy.

In dedtermining whether a Defendant was a member of an alleged

conspiracy, however, the jury should consider only that evidence, if any

pertaining to his own acts and statements. He is not responsible for

the acts or declarations of other alleged participants until it is

established beyond a reasonable doubt. First, that a conspiracy existed

and, Second, from evidence of his own acts and statements, that the

Defendant was one of its members.

On the other hand, if and when it does appear beyond a reasonable

doubt from the evidence in the case that a conspiracy did exist ai

charged, and that the Defendant under consideration was one of its

members, then the statements and acts knowingly made and done during

such conspiracy and in ftrtherance of its objects, by any other proven

member of the conspirac% may be considereu by the jury as evidence

against the Defendant .,ýer consideration even though he was not present

to hear the statement made or see the act done.



Rather, there must be proof that either the Defendant specifically

intended to break the law, or that he acted with awareness that his act

was morally wrong---whether or not he knew it was illegal.

United States v. Maher. 582 F.2d 842 (4th Cir. 1978), cert. denied

439 U.S. 1115 (1980) (intent to defraud not required under 18 USC 287).



UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA - -"

FAYETTEVILLE DIVISION .

NO. 89-55-01-CR-3
NO. 89-55-02-CR-3 .....

UNITED STATES OF AMERICA
: GOVERNMENT'S PROPOSED

V. . .__•Y INSTRUCTIONS

DELTON CUMMINGS
ZEB CUMMINGS

In addition to the Court's usual instructions, the United

States of America, by and through the United States Attorney for

the Eastern District of North Carolina, respectfully requests

that the Court include the attached proposed instructions in its

charge to the Jury and requests leave to offer such other

addItional inztr-ctions as may become appropriLate during the

course of the trial.

1 OBJECTIONS AND RULINGS

2 PRESUMPTION OF INNOCENCE, BURDEN OF PROOF, REASONABLE DOUBT

3 EVIDENCE IN CASE

4 EVIDENCE - INFERENCES - DIRECT AND CIRCUMSTANTIAL

5 INFERENCE DEFINED (PRESUMPTION)

6 CREDIBILITY OF WITNESSES - DISCREPANCIES IN TESTIMONY

7 IMPEACHMENT - FELONY CONVICTION (GENERALLY) . DEFENDANT
TESTIFIES (WITH FELONY CONVICTION)

8 CONFESSION - STATEMENT - VOLUNTARINESS (MULTIPLE DEFENDANTS)

9 INTEREST IN OUTCOME

10 COMMON SCHEME OR PLAN - EVIDENCE OF ACTS OR DECLARATIONS OF
CONFEDERATE

11 EXPERT WITNESSES



12 ON OR ABOUT - KNOWINGLY - WILLFULLY

13 "INTENT" DEFINED

14 "GUILTY KNOWLEDGE"

15 ALL AVAILABLE EVIDENCE NEED NOT BE PRODUCED

16 CONTROLLED SUBSTANCES (CONSPIRACY) 21 U.S.C. S 846

17 CONTROLLED SUBSTANCES DISTRIBUTION 21 U.S.C. S 841(a)(1)

18 ACTUAL AMOUNT CHARGED NEED NOT BE PROVED (COCAINE)

19 USING AND CARRYING FIREARMS DURING AND IN RELATION TO A DRUG
TRAFFICKING CRIME (18 U.S.C. § 924(c)(1)

20 ELEMENTS OF USING OR CARRYING A FIREARM DURING A DRUG
TRAFFICKING CRIME

21 DEFINITION OF "USE" OF FIREARMS

22 CARRYING A FIREARM

23 DEFINITION OF "FIREARMS"

24 DEFINITION OF "DURING" A FEDERAL DRUG TRAFFICKING CRIME

25 GUILT OF SUBSTANTIVE OFFENSE

26 USE OR CARRY FIREARM DURING DRUG TRAFFIC-(ING CRIME
(CONSPIRACY UNDERLYING OFFENSE--PINKERTON THEORY)

27 POSSESSION OF FIPVARM DY FELON - STATUTE INVOLVnE

28 POSSESSION OF FIREARM BY FELON - OFFENSE CHARGED [18 U.S.C.
S 922(g)]

Respectfully submitted this ___-____ day of March, 1990.
XMARGARET PERSON CURRIN
United States Attorney

BY:_ _ _ _ _

RICHARD H. MOORE
Ass istant 1Initpd Statps Attorney
Criminal Division
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GOVERNMENT'S PROPOSED INSTRUCTION: 1

OBJECTIONS AND RULINGS

It is the duty of the attorney on each side of a case to

object when the other side offers testimony or other evidence

which the attorney believes is not properly admissible. You

should not show prejudice against an attorney or his client

because the attorney has made objections.

Upon allowing testimony or other evidence to be introduced

over the objection of an attorney, the Court does not, unless

expressly stated, indicate any opinion as to the weight or effect

of such evidence. As stated before, the jurors are the sole

judges of the credibility of all witnesses and the weight and

effect of all evidence.

When the Court has sustained an objection to a question

addressed to a witness the jury must disregard the question

entirely, and may draw no inference from the wording of it, or

specr-ate as to what the witness would have said if he had been

pe. .... tied to answer any question.

. L•evitt 4 Biackmar, Federal Jury Practice and Instructions
272-73, S 10.13 (3d ed. 1977).
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GOVERNMENT'S PROPOSED INSTRUCTION NO. 2

PRESUMPTION OF INNOCENCE, BURDEN OF PROOF, REASONABLE DOUBT

The indictment or formal charge against a defendant is not

evidence of guilt. Indeed, the defendant is presumed by the law

to be innocent. The law does not require a defendant to prove his

innocence or produce any evidence at all, and no inference

whatever may be drawn from the election of a defendant not to

testify. The Government has the burden of proving him guilty

beyond a reasonable doubt, and if it fails to do so you must

acquit him.

Thus, while the Government's burden of proof is a strict or

heavy burden, it is not necessary that the defendant's guilt be

proved beyond all possible doubt, nor must the Government rebut

every theory of innocence raised by the defendant. United States

v. Chappell, 353 F.2d 83, 84 (4th Cir. 1965). It is only required

that the Government's proof exclude any "reasonable doubt"

concerning the defendant's guilt.

A "reasonable doubt" is a real doubt, based upon reason and

common sense after careful and impartial consideration of all the

evidence in the case.

Proof beyond a reasonable doubt, therefore, is proof of such

a convincing character that you would be willing to rely and act

upon it without hesitation in the most important of your own

affairs. If you are convinced that the accused-has been proved

guilty beyond reasonable doubt, say so. If you are not

convinced, say so.

5 c.aLL•Lt Jury instructions, 3A p. b.
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GOVERNMENT'S PROPOSED INSTRUCTION: 3

EVIDENCE IN CASE

Statements and arguments of counsel are not evidence in

the case, unless made as an admission or stipulation of fact.

When the attorneys on both sides stipulate or agree as to the

existence of a fact, however, you must, unless otherwise

instructed, accept the stipulation as evidence, and regard that

fact as proved.

I Devitt & Blackmar, Federal JuryvPractice and
Instructions 304, § 11.11 (3d ed. 1977).
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GOVERNMENT'S PROPOSED INSTRUCTION NO. 4

EVIDENCE - INFERENCES - DIRECT AND CIRCUMSTANTIAL

So, while you should consider only the evidence in the case,

you are permitted to draw such reasonable inferences from the

testimony and exhibits as you feel are justified in the light of

common experience. In other words, you may make deductions and

reach conclusions which reason and common sense lead you to draw

from the facts which have been established by the testimony and

evidenuce in the case.

You may also consider either direct or circumstantial

evidence. "Direct evidence" is the testimony of one who asserts

actual knowledge of a fact, such as an eye witness. "Circum-

stantial evidence" is a proof of a chain of facts and

circumstances indicating either the guilt or innocence of the

defendant. The law makes no distinction between the weight to be

given to either direct or circumstantial evidence. It requires

only that you weigh all of the evidence and be convinced of the

defendant's guilt beyond a reasonable doubt before he can be

convicted.

5th Cir. Pattern Jury Instructions, 5 p. 10.
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GOVERNMENT'S PROPOSED INSTRUCTION NO. 5

INFERSNCL DEFINED (PRESUMPTIONS)

During the trial you have heard the attorneys use the term,

"inference," and in their arguments they have asked you to infer,

on the basis of your reason, experience and common sense, from one

or more established facts, the existence of some other fact.

An inference is not a suspicion or a guess. It is a

reasoned, logical decision to conclude that a disputed fact exists

on the basis of another fact which you know exists.

There are times when different inferences may be drawn from

facts, whether proved by direct or circumstantial evidence. The

Government asks you to draw one set of inferences, while the

defense askz you to draw another. It is for you, and you alone,

to decide what infererices you will draw.

The process of drawing inferences from, facts in evicence is

not a matter of guess-work or speculation. An inference is a

deduction or conclusion which you, the jury, are nermitted to

.. draw--but not required to draw--from the facts which have. been

established by either direct or circumstantial evidence. In

dtawing inferences, you should exercise your common sense.

So, while you are considering the evidence presented to you,

you are permitted to draw, from the facts which you find to be

proven, such reasonable inferences as would be justiCied in light

of your experience.

Here again, let me remind you that, whether based upon direct

or Li-cumstantial evidence, or upon the logical, reasonable

-7--



inferences drawn from such evidence, you must be satisfied of the

guilt of the defendant beyond a reasonable doubt before you may

convict.

Authority

Adopted from the charge of the Honorable Edward Weinfield in
United States v. Corr, 543 F.2d 1042 (2d Cir. 1976).

United States Supreme Court: Turner V. United States, 396
U.S. 398, 90 S. Ct. 642, 24 L.Ed.2d 610 (970) ; Ho land v.
United States, 348 U.S. 121, 75 S. Ct. 127, 99 L..35
(1954)

Second Circuit: United States v. Pfinqst, 477 F.2d 177 (2d
Cir.), cert. denied, 412 U.S. 941 (1973); United States v.
Crespo, 4-2 F.2d 718 (2d Cir.), cert. denied, 398 U.S. 914

Fifth Circuit: United States v. Yeatts, 639 F.2d 1186 (5th
Cir.), cert. denied, 452 U.S. 9M4 T1S3T); United States v.
Fitzharris, 633 F.2d 416 (5th Cir. 1980), cert. denied, 451
U.S. 988-(1981).
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GOVERNMENT'S PROPOSEVC.NSTRUCTION: 6

,:CREDIBILITY OF WITNESSES

/'DISCREPANCIES IN:SrESTIMONY

You, as jurors, are the sole judes of the credibility of the

witnesses and the weight their testimny deserves. You should

carefully scrutinize all the testimabj given, the circumstances

under which each witness has testifi'dd, and every matter in

evidence which tends to show whether.:- witness is worthy of

belief. Consider each witness' inte~ligence, motive and state of

mind, and demeanur and manner while on the stand. Consider the

witness' ability to observe the mattors as to which he has

testified, and whether he impresses =sou as having an accurate

recollection of these matters. Consler also any relation each

witness may bear to either side of the case; the manner in which

each witnaz might be affected by the verdict; and the extent to

which, if at all, each witness is eit.er supported or contradicted

by other evidence in the case. InconJsistencies or discrepancies

in the testimony of a witness, or bet'Ween the testimony of

different witnesses, may or may not cause the jury to discredit

such testimony. Two or more persons "witnessing an incident or a

transaction may see or hear it differehtly; and innocent

misrecollection, like failure of recollection, is not an uncommon

experience. In weighing the effect of a discrepancy,. always

consider whether it pertains to a matter of importance or an

--9--



unimportant detail, and whether the discrepancy r'7 ..ults from

"innocent error or intentioni-. falsehood.

After making your own judgme;:t, :ou will give the testimony

of each witness such credibility, if any, as you may think it

deserves.

1 Devitt & Blackmar, Feieral Jury Practice and Instructions
519-20, 5 17.01 (3d ea. 9).'....
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GOVERNMENT'S PROPOSED INSTRUCTION: 7

IMPEACHMENT - FELONY CONVICTION (CENERALLY) -- DEFENDANT TESTIFIES
(WITH FELONY CONVICTION)

The fact that a witness has previously been convicted of

a felony, or a crime involving dishonesty or false statement, is

also a factor you may consider in weighing tne credibility of that

witness. The fact of such a conviction does not necessarily

destroy the witness' credibility, but is one of the circumstances

you may take into account in determining the weight to be given to

his testimony.

As stated before, a Defendant has a right not to

testify. If a Defendant does testify, however, his testimony

should be weighed and considered, and his credibility determined,

in the saie way as that of; any other witness. Evidence of a

0) Defendant's previous conviction of a crime is to be considered by

you only insofar as it may affect the credibility of the Defendant

as a witness, and must never be considered as evidence of guilt of

the crime for which the Defendant is on trial, unless the

conviction itself is an element of the offense.

5th Cir. Pattern Jury Instructions, 7F p. 17.
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GOVERNMENT'S PROPOSED INSTRUCTION: 8

CONFESSION - STATEMENT - VOLUNTARINESS
(MULTIPLE DEFENDANTS)

In determining whether any statement, claimed to have

been made by a Defendant outside of court and after an alleged

crime has been committed, was knowingly and voluntarily made, the

jury should consider the evidence concerning such a statement with

caution and great care, and should give such weight to the

statement as the jury feels it deserves under all the

circumstances.

The jury may consider in that regard such factors as the

age, sex, training, education, occupation, and physical and mental

condition of the Defendant, his treatment while under interroga-

tion, and all the other circumstances in evidence surrounding the

making of the statement.

Of course, any such statement should not be considered in

any way whatever as evidence with respect to any other Defendant

on trial.

5th Cir. Pattern Jury Instructions, 4B p. 40.

-42-



C. (.
GOVERNMENT'S PROPOSED INSTRUCTION NO. 9

INTEREST IN OUTCOME

In evaluating credibility of the witnesses, you should take
1

into account any evidence that the witness who testified may

benefit in some way from the outcome of this case. Such an

interest in the outcome creates a motive to testify falsely, and

may sway the witness to testify in a way that advances his own

interests. Therefore, if you find that any witness whose

"testimony you are considering may have an interestiin the outcome

of this trial, then you should bear that factor in mind when

evaluating the credibility of his or her testimony and accept it

with great care.

This is not to suggest that every witness who has an interest

in the outcome of a case will testify falsely. It is for you to

decide to what exttnt, if at all, the witness' intecest has

affected or colored his or her testimony.

Authc ri,.v

Second Circuit:" United States v.- Bufalino, 683 F.2d 639 (2d
Cir. 1982), cert. cenied,-459 U.-S. 104 e983); states
v. Frank, 497 -F2d 145 (2d Cir.), cert. denied, 415 U.S. 82S

Fifth Circuit: Unite States v. ivacovetti, 466 F.2d 1147
(5th Cir. 1972), cert. denLec, 410 U.S. 908 (1973).

Seventh Circuit: United Statae v. Lea, 613 F.2d 426 (7th
Cir.), cert. denie-, 449 U.S. 823 (1980).

Eighth Circuit: United States v. Klein, 70"1 F.2c 66 (3zh
Cir. 1983).

Ninth Circuit: United States v. Partin, 601 F.2d 1000 (9th
Cir. 1979).

-13-



GOVERNMENT'S PROPOSED INSTRUCTION: 10

COMMON SCHEME OR PLAN

EVIDENCE OF ACTS OR DECLARATIONS OF CONFEDERATE

When two or more persons knowingly associate themselves

together to carry out a common plan or arrangement, with the

intent either to accomplish some unlawful purpose, or to

accomplish some lawful purpose by unlawful means, there arises

from the very act of knowingly associating themselves together

with such intent, a kind of partnership in which each member

becomes the agent of every other member.

So, where the evidence in the case shows such a common plan

or arrangement, evidence as to an act knowingly done or a

statement knowingly made by one such person, while the common plan

or arrangement is continuing, and in furtherance of some object or

purpose thereof, is admissible against all.

In order to establish proof that such a comnon plan or

arrangement existed, the evidence must show that the parties to

the plan or arrangement in some way or manner, or through some

contrivance, positively or tacitly came to a mutual understanding

to try to accomplish some intended object or purpose of the plan

or arrangement.

In order to establish proof that a defendant, or any other

person, was a party to or member of such a common plan or arrange-

ment existed, the evidence must show that the plan was knowingly

formed, and that the defendant, or other person who is claimed to

-14-



have been a member, knowingly participated in the plan or

Sarrangement, with the intent to advance or further some intended

object or purpose of the plan or arrangement.

If and when it appears from the evidence in the case that

such a common plan or arrangement did exist, and that a defendant

was ono of the members of the plan or arrangement, then the acts

and statements by any person likewise found to be a member, may be

considered by the jury as evidence in the case as to the defendant

found to have been a member, even though the acts and statements

may have occurred in the absence and without the knowledge of the

defendant, provided such acts and statements were knowingly done

and made during the continuance of the common plan or arrangement,

and in furtherance of some intended object or purpose of the plan

or arrangement.

Otherwise any admission or incriminatory statement made or

act done by one person, outside of court, may not be considered as

evidence against any person who was not present and saw the act

done, or hear.i the statement made.

A statement or an act is "knowingly" made or done, if made or

done voluntariuly and intentionally, and not because of mistake or

accident or other innocent reason.

1 Devitt & Blackmar, Federal Jury Practice and Instructions
336-38, § 12.10 (3d ed. Supp. 1981).

015
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GOVERNMENT'S PROPOSED INSTRUCTION NO. 11

EXPERT WITNESSES

The rules of evidence provide that if scientific, technical,

or specialized knowledge might assist the jury in understanding

the evidence or in determining a fact in issue, a witness

qualified as an expert by knowledge, skill, experience, training,

or education, may testify and state his opinion concerning such

matters.

You should consider each expert opinion received in

evidence in this case and give it such weight as you may think it

deserves. If you should decide that the opinion of an expert

witness is not based upon sufficient education and experience, or

if you should conclude that the reasons given in support of the

opinion are not sound, or that the opinion it outweighted by other

evidence, then you may disregard the opinion entirely.

5th Cir. Pattern Jury Instructions, 8 p. 20.

Annotation

United States v. Johnson, 575 F.2d 1347, 1361 (5th Cir.
1978), approved this instruction.
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GOVERNMENT'S PROPOSED INSTRUCTION NO. i2

ON OR ABOUT - KNOWINGLY - WILLFULLY

You will note that the indictment charges that the offense

was committed "on or about" a certain date. The proof need not

establish with certainty the exact date of the alleged offense.

It is sufficient if the evidence in the case establishes beyond a

reasonable doubt that the offense was committed on a date

reasonably near the date alleged.

The word "knowingly," as that term has been used from time

to time in these instructions, means that the act was done

voluntarily and intentionally and not because of mistake or

accident or other innocent reason.

The word "willfully," as that term has been used from time

to time in these instructions, means that the act was committed. voluntarily and purposely, with the specific intent to do

something the law forbids; that is to say, with bad purpose either

to disobey or disregard the law.

5th Cir. Pattern Jury Instructions, 9A p. 21.
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GOVERNMENT'S PROPOSED INSTRUCTION NO. 13

N "INTENT" DEFINED

Specific intent, as the term implies, means more than the

general intent to commit the act. To establish specific intent

the Government must prove that the defendant knowingly did an act

which the law forbids, purposely intending to violate the law.

Such intent may be determined from all the facts and circumstances

in the case, and it may be proved by circumstantial evidence. It

rarely can be established by any other means. The reason for this

is that there is no way of fathoming or scrutinizing the

operations of the human mind. But you may infer the defendant's

intent from the surrounding circumstances. You may consider any

statement made and done or omitted by the defendant, and all other

facts and circumstances in evidence which indicate his state of

mind.

1

-18-



GOVERNMENT'S PROPOSED INSTRUCTION: 14

"GUILTY KNOWLEDGE"

The element of knowledge may be satisfied by inferences drawn

from proof that a defendant deliberately closed his eyes to what

would otherwise have been obvious to him. A finding beyond

reasonable doubt of a conscious purpose to avoid enlightenment

would permit an inference of knowledge. Stated another way, a

defendant's knowledge of a fact may be inferred from willful

blindness to the existence of the fact.

It is entirely up to you as to whether you find any

deliberate closing of the eyes, and the inferences to be drawn

from any such evidence. A showing of negligence or mistake is not

sufficient to support a finding a willfulness or knowledge.

1 Devitt & Blackmar, Federal Jury Practice and Instructions
390, § 14.09 (3d ed. I977).
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GOVERNMENT'S PROPOSED INSTRUCTION: 15

ALL AVAILABLE EVIDENCE NEED NOT BE PRODUCED

The law does not require the prosecution to call as witnesses

all persons who may have been present at any time or place

involved in the case, or who may appear to have some knowledge of

the matters in issue at this trial. Nor does the law require the

prosecution to produce as exhibits all papers and things mentioned

in the evidence.

However, in judging the credibility of the witnesses who have

testified, and in considering the weight and effect of all

evidence that has been produced, the jury may consider the

prosecution's failure to call other witnesses or to produce other

evidence shown by the evidence in the case to be in existence and

available. da

The jury will always bear in mind that the law never imposes

upon a defendant in a criminal case the burden or duty of calling

any witnesses or producing any evidence, and no adverse inferences

may be drawn from his failure to do so.

1 Devitt & Blac-kiar, Federal Jury Practice and Instructions
564, § 17.18 (3d ed. 1977).
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GOVERNMENT'S PROPOSED INSTRUCTION NO. 16

CONTROLLED SUBSTANCES
(CONSPIRACY)

21 U.S.C. § 846

Title 21, Uni.ted States Code, Sectior: 846 makes it a separate

federal crime or offense for anyone to conspire or agree with

someone else to do something which, if actually carried out, would

be a violation of Section 841(a)(1). Section 841(a)(1) makes it a

crime for anyone to knowingly possess cocaine with intent to

distribute it and to distribute cocaine.

Under the law, a "conspiracy" is an agreement or a kind of

"partnership in criminal purposes" in which each member brzomes

the agent or partner of every other member.

In order to establish a conspiracy c ffense iL. .s not

necessary for the Government to prove that --, uf the people named

in the indictment were members of the scheme, or that those who

were members had entered into any express formal type of

agreement; or that they directly stated among themselves the

details of the scheme and its object or purpose, or the precise

means by which the object or purpose was to be accomplished.

Also, because the essence of a conspiracy offense is the making of

the scheme itself, it is not necessary for the Government to prove

that the conspirators actually succeeded in accomplishing their

unlawful plan.

What evidence in the case must show beyond a reasonable dount

is:

".-~~,-- i -,tOrc peL~of-a III zadI'- Wdy UL

AI manner, came to a mutual understanding to try to
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- accomplish a common and unlawful plan, as charged in the
indictment; and

Second: That the defendant knowingly and willfully
.became a member of such conspiracy.

A person may become a member of a conspiracy without full

knowledge of all the details of the unlawful scheme or the names

and identities of all of the other alleged conspirators. It is

enough that a defendant knew or should have recognized that. the

conspiracy is of such a scope that its success had to involve

others beyond himself or herself. So, if a defendant has an

understanding of the unlawful nature of a plan and knowingly and

willfully joins in that plan on one occasion, that is sufficient

to convict him for conspiracy even though he had not participated

before and even though he played only a minor part.

Of course, mere presence at the scene of a transaction or

event, or the mere tact that certain persons may have associated

with each other, and may have assembled together and discussed

common aims arid interests, does not necessarily establish proof of

a conspiracy. Also, a person who has no knowledge of a

cbnspiracy, but h to act in a way wh-ic ajvances some

purpose of one, does not thereby b'.come a conspirator.

Annotations and Comments

Unlike 18 U.S.C. § 371, the general conspiracy statute, no

overt act need be alleged or proved under this statate (Section

846). E.g, United States v. Palacios, 556 F.2d 1359 (5th Cir.

1977); United States v. Lee, 622 F.2d 787 (5th Cir. 1980); United

O3tates v. Ricardo, 619 F.2d 1124 (5th Cir. 1980).
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It appears, therefore, that a withdrawal instruction is never

appropriate in a prosecution under these statutes since the

concept of withdrawal as a theory of defense contemplates

abandonment of the scheme after the making of the agreement but

before the commission of an overt act. See United States v.

Nicoll, 664 F.2d 1308 (5th Cir. Unit B, 1982).

As to the nature of the conspiracy, see United States v.

Agueci, 310 F.2d 817, 827 (2d Cir. 1962), cert. denied, 372 U.S.

959, 83 S. Ct. 1013, 10 L.Ed.2d 111 (1963).

11th Circuit Patter Jury Instruction, Offense Instructions,
No. 62,p. 213.
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GOVERNMENT'S PROPOSED INSTRUCTION NO. 17

CONTROLLED SUBSTANCES (DISTRIBUTION)
21 U.S.C. S 841(a)(1)

Title 21, United States Code, Section 841(a)(1), cited in the

indictment, provides in pertinent pat-t as follows:

(Ilt shall be unlawful for any person knowingly or
intentionally--(1) to • • . distribute . . a
controlled substance ....

Cocaine is a controlled substances within the

meaning of the law.

The Government is not required to show that the defendants

knew that the substance was cocaine. It is

sufficient if the evidence establishes beyond a reasonable doubt

that the defendant distributed some controlled substance. (United

States v. Berick, 710 F.2d 1035 ( .. thA Cir.), cGrt. denied 464A U.S.

899, 910, 104 S. Ct. 255, 286, 78 L.Ed.2d 241, 163 (1983).

In order to establish the offense prohibited by that statute,

the Government must prove each of the following elements beyond a

reasonable doubt:

First.: That the Defendant knowingly and intentionally

Secnd:Dit-ribLUted' the substarace.

To "distribute" simply means to deliver or transfer a

controlled substance to another person, with or without any

financial interest in the transaction.

You may take into consideration on the issue 'of intent to

distribute the amount, quantity, or value of the controlled

substances involved.

United States v. Casta, 691 F.2d 1358 (11th Cir. 1982).

United States v. Palmere, 578 F.2d 105 (5th Cir. 1978).
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GOVERNMENT'S PROPOSED JURY INSTRUCTION NO. 18

ACTUAL AMOUNT CHARGED NEED NOT BE PROVED
(Cocaine)

In the Indictment, it is alleged that a particular amount or

quantity of cocaine was involved. The evidence in

the case need not establish that the amount or quantity of cocaine

was as alleged in the Indictment, but only that a measurable

amount of cocaine was in fact the subject of the acts

charged in the Indictment.

1 Devitt & Blackmar, Federal Jury Practice and Instruction
456, § 58.05 (3d ed. 1977)
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GOVERNMENT'S PROPOSED INSTRUCTION: 19

USING AND CARRYING FIREARMS DURING AND
IN RELATION TO A DRUG TRAFFICKING CRIME

(18 U.S.C. 5 924(c)(l))

The Third Count of the Indictment charges that on or about

June 16, 1989, the Defendants did use and carry a firearm during

and in relation to a drug trafficking crime, that crime being the

alleged offense charged in the First Count of the Indictment --

conspiracy to possess with intent to distribute and to

distribute cocaine, in violation of Title 18, United States Code,

Section 924(c)(1).

Title 18, United States Code, Section 924(c)(1), proviaes in

pertinent part as follows:

Whoever, during and in relation to any .

drug trafficking crime for which lie may beAC
prosecuted in a court of the United States,
uses or carries a firearm [shall be guilty of
an offense against the United States.]

The offense charged in the Third Count of the Indictment is

a distinct offense from the charge contained in the First Count.

If, however, you find a Defendant not guilty of the First Count,

you will also find him not guilty of the Third Count. If youl

find the Defendant whose case you are considering guilty of the

First Count, then you will proceed to consider the Defendant's

guilt or innocence of Count Three.

There are two essential elements which must be proven beyond

a reasonable doubt in order to establish the offense of using a

firearm during and in relation to a drug trafficking crime:

-26-



First: That the Defendant committed a drug trafficking
crime punishable in a court of the United States;
and

Second: That on or about the date charged in the
Indictment, the Defendant used or carried a
firearm during and in relation to a drug
trafficking felony.

2 Devitt and Blackmar, Federal Jury Practice and
Instructions, pp. 498-500, §§ 59.29, 59.30, 59.31 (3d ed.
1977 and 1988 supp.) (modified).
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GOVERNMENT'S PROPOSED INSTRUCTION' 20

ELEMENTS OF USING OR CARRYING A
FIREARM DURING A DRUG TRAFFICKING CRIME

The first element which the Government must prove beyond a

reasonable doubt is that the Defendants committed a drug

trafficking crime punishable in a court of the United States.

Ladies and gentlemen of the jury, I instruct you that the crime

of conspiracy to possess with intent to distribute and to

distribute cocaine, in violation of Title 21, United States Code,

Section 846, as charged in Count One of the Indictment, is a drug

trafficking crime for which the Defendants may be prosecuted in a

court of the United States.

Members of the jury, the second element which the Government

must prove beyond a reasonable doubt is that the Defendant,

Delcon Cummings, was using or carrying a firearm. In order for

the Government to sustain its burden of proof that the Defendant,

Delton Cummings, used a firearm, it is not necessary for it to

establish that the weapon was fired. It is sufficient if the

proof establishes that the firearm furthered the commission of

the drug trafficking crime or was an integral part of the

underlying crime being committed. It is not necessary for the

firearm to be operable.

2 Devitt and Blackmar, Federal Jury Practice and
Instructions, p. 500, S 59.32 (3d ed. 1977 arid 1988 supp.)
(modified);

Sand, et al., Modern Federal Jury Instructions, Criminal
Instructions 30 § 35-70 (modified);

S.v. arri, 792 F.2d 866 (9th Cir. 1986);

U-.Sy. York, 830 F.2d 885 (8th Cir. 1987);

U.S. v. Coburn, 876 F.2d 372 (5th Cir. 1989).
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GOVERNMENT'S PROPOSED INSTRUCTION NO. 21

DEFINITION OF "USE" OF FIREARMS

Members of the jury, examples of such "Use" of a firearm

includes possessing firearms for security or protection of

controlled substances or large sums of money, or for emboldening

one to intimidate others.

Authority

Sand, et al., Modern Federal Jury Instructions, Criminal
Instruction 35-70 and commentary thereto;

United States v. Matra, 841 F.2d 837 (8th Cir. 1988);

United States v. LaGuardia, 774 F 2d 317 (8th Cir. 1935);

United States v. Stewart, 779 F.2d 538 (9th Cir. 1985);

United States v. Grant, 545 F.2d 1309 (2d Cir. 1976), cert.
denied- ci S. Ct. 1-130 (1977)-

4
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GOVERNMENT'S PROPOSED INSTRUCTION NO. 31 22

-..... CARRYING A FIREARM

The Defendant is considered to have carried a firearm if the

Defendant carried it unlawfully. In order to satisfy this

element, the Government need not show that the Defendant actually

carried the firearm on his person. It is sufficient if you find

that he transported or conveyed the weapon, or had possession of

it in the sense that at a given time he had both the power and

intention to exercise dominion or control over it.

Authority

Sand, et al., Modern Federal Jury Instructions, Criminal
Instruction 35-70 and commentary thereto;
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GOVERNMENT'S PROPOSED INSTRUCTION: 23

0 DEFINITION OF "FIREARMS"

Members of the jury, I instruct you that a "firearm." as

that term is used in the statute, means "any weapon . . . which

will and is designed to or may readily be converted to expel a

projectile by the action of an explosive." A Smith & Wesson .357

magnum revolver, Model 19, is a "firearm" within the meaning of

the law.

0
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GOVERNMENT'S PROPOSED INSTRUCTION NO. 24

DEFINITION OF "DURING" A

FEDERAL DRUG TRAFFICKING CRIME

Members of the jury, as I mentioned to you, the Government is

required to prove that a defendant used or carried a firearm

"during and in relation to" a federal drug trafficking crime. In

order to find that a defendant used a firearm during a federal

drug trafficking crime, you need not find that the firearm was

possessed or carried constantly throughout the offense. Instead,

the firearm is used during a federal drug trafficking crime if it

is possessed or used at any time during the course of the crime

itself.

Moreover, circumstantial evidence can be used to prove a

violator carried a firearm during an offense. One need not

actually see a fi-ear~i being ore r used • %during the offcnz.,

if there exists sufficient circumstantial evidence ot it.

Authoritv

United States v. Johnson, 658 F.2d 1176 (7th Cir. 1981);

United States v. Barber, 594 F.2d 1242 (9th Cir. 1979).
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GOVERNMENT'S PROPOSED INSTRUCTION: 25

GUILT OF SUBSTANTIVE OFFENSE

if you find that a particular defendant is guilty of

conspiracy, you may also find that defendant guilty of a

substantive offense as charged in any other counts of the

indictment, provided that you find that the essential elements of

each count as defined in these instructions have been established

beyond doubt, and provided that you also find beyond reasonable

doubt:

First: that the offenses defined in the substantive

count was committed pursuant to the conspiracy,

and

Second: that the particular defendant was a member of

the conspiracy at the time the substantive

offense was committed. -

Under the conditions just defined a defendant may be found

guilty of a substantive count even though he did not participate

in the acts constituting the offense as defined in the substantive

count. The reason for this is that a conspirator is held to be the

agn-o the ouL1r conspirators.

Devitt and Blackmar, Federal Jury Practices and
Instructions, Section 27.17
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GOVERNMENT'S PROPOSED INSTRUCTION NO. 26

USE OR CARRY FIREARM DURING DRUG TRAFFICKING CRIME
(CONSPIRACY UNDERLYING OFFENSE--PINKERTON THEORY)

To sustain the charge in Count Three as to Defendant Zeb

Cummings, of using and carrying a firearm during and in relation

to a drug trafficking crime, the Government must prove the

following propositions:

First, defendant Zeb Cummings is guilty of the offense

charged in Count One of the Indictment;

Second, defendant Delton Cummings committed the offense

charged in Count Three in furtherance of or as a natural and

foreseeable consequence of the conspiracy charged in Count One of

the Indictment; and

Third, defendant Zeb Cummings was a member of the U
conspiracy at the time defendant committed the offense charged in

Count One.

If you find from your consideration of all the evidence

that each of these propositions has been proved beyond a
reasonable doubt, then you should find the Je•endant guilty of

Count Three of the Indictment.

If, on the other hand, you find from your consideration

of all the evidence that any of these propositions has not been

proved beyond a reasonable doubt, then you should find defendant

not guilty of Count Three.

United Rtp-p v- Rpn•ian niA AA P2d rA ( Cir 1998)
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• GOVERNMENT'S PROPOSED INSTRUCTION: 27

POSSESSION OF FIREARM BY FELON
STATUTE INVOLVED

Title 18, United States Code, Section 922(g) provides in

pertinent part that;

It shall be unlawful for any person--

(1) who has been convicted in any court of a
crime punishable by imprisonment for a
term exceeýding one year . . .

to ,Ossess i tifecting commerce, any firearm .

The o. ense ;harged in the Indictment has three

essential elements, as follows:

First: That the defendant was convicted of..4n offense
under the laws of the State of ;North Carolina which
io punishable for a term exceeding one year;

Second. Thdt thereafter he knowingly pousessed a

0o firearm; and

Third: That his possession of the firearm was in or
affecting commerce.

The burden is always on the prosecution to establish

each of these elements by proof beyond a reasonable doubt. The

lpw never" imposes on the defendant in a criminal case the burden

of introducing any evidence or calling any witnesses.

2 Devitt & Blackmar, Federal Jury Practice and
Instructions 501-2, § 59.36 (3d ed. 1977).
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GOVERNMENT'S PROPOSED INSTRUCTION: 28

POSSESSION OF FIREARM BY FELON
OFFENSE CHARGELD [18 U.S.C. S 9 2 2 (g)]

it is charged in the Indictment that the Defendant was

convicted on October 23, 1979, in the Superior Court of Guilford

County, North Carolina, of a felony, which offense was and is

punishable for a term exceeding one year under the laws of the

State of North Carolina, and that he thereafter and on or about

June 16, 1989, did possess, in and affecting interstate commerce,

a firearm, to wit: a loaded Smith & Wesson .357 magnum revolver,

Model 19, and a loaded Jennings .22 caliber pistol, Model J22, in

violation of Title 18, U.S.C. S 922(g)(1).

2 Devitt & Blackmar, Federal Jury Practice and Instructions
500-1, §59.35 (3d ed. 1977).
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CERTIFICATE OF SERVICE

This is to certify that I hdae this day of Marc ,

1990, served a copy of the foregoing GOVERNMENT'S PROPOSED JURI

INSTRUCTIONS upon the Defendant in this action by depositing a

copy of the same in the United States mail in a postpaid envelope

addressed as follows:

For Delton Cummings:
Ms. Elizabeth Manton
Assistant Federal Public Defender
P. O. Box 25967
Raleigh, NC 27611.

For Zeb Cumminas:
Mr. William R. Davis, III
Attorney at Law
P. O. Box 1363
Lumberton, NC 28359

WICHARD H. MOORE
Assistant United States Attorney
Criminal Division
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CERTIFICATE QF SERVTCE

This is to certify that I have this day of July, 1990,

served a copy of the foregoirg Government's Motion to Change Name

upon the defendant in this action by depositing copy of the same

in the United States mail in a postpaid envelope addressed as

follows:

Mr. William L. Davis II1
P.O. Box 1363Lumberton, NC 28359 - -/

<oJO 4 S. EOWLER
Aý'sistant United States Attorney
Criminal Division
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