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ABSTRACT

This research project examines the nature of the
balance of secrecy between the executive and legislative
branches of government. In the preliminary segments of this
investigation, the commonly accepted explanations for the
position of the secrecy balance are thoroughly addressed.
For example, legal arguments as well as the grounds of
national security are used by players in this struggle to
shift the balance in their direction. This study will
reveal that these elements, as well as a number of other
popular arguments, have only a slight effect on the
contemporary secrecy balance. We will also postulate that
secrecy 1is a political gquestion which has variably shifted
in favor of the Congress and the Executive throughout
American history.

Once we determine that the question of the secrecy
balance is political in nature, it will then be possible to
place this balance into the context of the political
struggle over the Strategic Defense Initiative (SDI). This
case study will allow us to examine secrecy on two separate
levels. First, we will question the way secrecy changes the
overall balance of power in the political arena. Once it is
determined that secrecy is an important element of power, we
may then consider how the balance of secrecy may be variably

shifted between the Congress and the executive branch.
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INTRODUCTION: BUILDING A CONTEXT FOR ANALYSIS

From time to time in American history, the limits of
executive branch secrecy have been questioned in what has
occasionally become impassioned debate. We may find the
level of secrecy held by the executive and the amount of
information received by the Congress to rest in a balance.
Quite often, heated debate over the status quo of this
balance has led to momentous shifts in favor of one branch
or the other. The nature of the changes in this balance
will become the focal point of this investigation.

Scholars and public officials have often tried to
pinpoint an exact position where the balance of secrecy
should ideally rest. Those who support the executive
branch’s right to withhold information have most often
claimed national security as the primary basis for denying
disclosure. Critics who favor greater openness between the
executive and the Congress use the Constitution and legal
citations as the center of their argument. Numerous policy
options have been suggested in order to permanently assign a
unalterable position for this balance. When these arguments
are fully considered in the context of history, we find that
they fail to weigh the strongest force which acts upon the
balance of secrecy. The overriding element in this struggle
is political power. The most effective way of proving this

assertion is first to disprove the validity of the most




commonly stated justifications for altering the level of

secrecy.

National security as well as legal arguments may
serve as explanations which could shift public support in
favor of one branch or the other. However, careful
consideration of these and other justifications proves that
such arguments bear little relevance to the final position
of the secrecy balance. 1In most cases, an information
release to Congress represents only a minuscule threat to
national security. Legal citations invoked in support of
Congress’ right to information carry little penalty for
noncompliance. Once these and other nonessential grounds
for shifting the balance are pushed aside, secrecy may be
properly viewed as a contentious battle for power.

Once auxiliary components of the struggle over
secrecy are set aside, an investigation of this balance may
be conducted on two principal levels. The first level of
analysis will revolve around the results of secrecy on the
overall balance of power in the political arena. Once we
prove that secrecy is a significant element of power in
national government, we must then address how this element
may be adjusted. This adjustment forms the basis for the
second level of analysis which consists of an examination of
a number of means by which the balance of secrecy may be
altered.

In March of 1983, President Reagan called for the




commencement of a research program promising to eventually
create a strategic shift in U.S. national security policy.
In the ten years following its inception, the Strategic
Defense Initiative (SDI) has become one of the today‘s most
controversial weapon systems. The intense level of debate,
the strong interest of both Congress and the executive
branch, and the high level of secrecy surrounding this
project make it an ideal case study for this investigation.
The question of secrecy requires an examination of
law, politics and decision making. When examined in the
context of defense information, the guestion evolves into
one which includes elements of national security and
international relations. When the focus of this study is
narrowed to the case study of SDI, considerations of the
complex area of arms control must be incorporated into the
discussion. This study will assimilate research conducted
across these and other relevant areas of analysis in order
to synthesize a conclusion which is both pragmatic and
rational. Failure to fully consider each of these related
fields in the past has often led scholars to
disproportionately accentuate singular elements of this

struggle.




EXECUTIVE JUSTIFICATIONS FOR WITHHOLDING INFORMATION

The National Security Argument

When the executive branch of government chooses to
withhold defense information, justification is most often
made on the grounds of national security. The term
“national security", however, has always been viewed as one
which holds a very wide definition. For example, the
National Security Council was created in 1947 in an attempt
*to facilitate intragovernmental coordination, especially
between the Department of Defense and the State
Department ."! According to the United States Code,
"National Defense* is defined as, "A generic concept of
broad connotations and referred to the military and naval
establishments and the related activities of national
preparedness. "?

Common political discourse often uses the term very
broadly as one of the most popular justifications for
refusing to produce classified material. 1In 1807, Thomas
Jefferson received a letter from General Wilkinson which
contained certain *state secrets.* He later chose to,

*Withhold communication of any parts of the letter which are

! Robert L. Pfaltzgraff and Jacquelyn K. Davis,
National Security Decisions: The Participants Speak

(Lexington, Massachusetts: Lexington Boocks, 1990), 1.

2 18 U.S.C., Sec. 793, Note 5 (1941).




not directly material for the purposes of justice,* on the
basis of *nation~l safety.*’ Almost 200 years later, the
courts have nc. yet settled on any one definition for
checking a government claim of a "national security
threat.*!

While the term *"national security® is extremely
vague, certain specific components of this concept directly
relate to government restrictions on information. Within
national security’s sub-field of foreign affairs, the
maintenance of strict limitations on information access
protects the trust of both our allies and opponents during
delicate international negotiations. From a military
perspective, keeping a tight hold on information allows us
to preserve our technological lead in the arms race and
prevent the proliferation of weapons to unapproved nations.
Furthermore, secrecy facilitates the United States’ ability
to maintain the initiative and implement the element of
surprise during times of conflict. These and other elements
of the wide sphere of national security might be referred to
as distinctive reasons for withholding information. 1In
order to determine whether national security is a sufficient

justification for withholding information, we must address

3 Raoul Berger, Executive Privilege: A Constitutional
Myth (Cambridge, Massachusetts: Harvard University Press,
1974), 188.

4 Elli.: E. Maxwell, "The CIA’'s Secret Funding and
the Constitution,* Yale Law Journal 84 (1975): 627.




each of its relevant elements.

The Element of Foreign Affairs

in the National Security Argument

Some foreign peclicy experts, such as former
Secretary of State Henry Kissinger, often cite international
relations as a main reason for maintaining rigid
restrictions on classified information. When the precedent
of the Cold War is examined, this argument is found to be
quite plausible. Secrecy has continually been used as an
instrument which allows the executive to maintain positive
control over who receives certain technology. The use of
such techniques requires pclicy makers to act
conscientiously and in a timely manner.

Some scientists, such as Edward Teller of Stanford
University, strongly disagree with this argument. It is
Teller’s opinion that keeping defense technology information
secret hinders U.S. relations with its allies.® According
to this logic, secrecy might prevent friendly nations from
capitalizing on the research and development of the United
States. First, the fiscal barrier of research and

development might prevent that nation from participating in

s Greg Schmergel, ed., U.S. Foreign Policy in the
1990‘s (New York: Saint Martin’s Press, 1991), 223.
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collective security. Second, any money which that nation
does allocate towards military production will be spent on
procuring weapons that are less than state-of-the-art.

These impediments would not only cause others to view us in
a negative light, but they also hinder the military strength
of these nations. If the United States later chooses to
form a military coalition, as it did in the Persian Gulf
War, the collective strength of the group will be thereby
reduced. Worse yet, the United States’ failure to cooperate
with information exchanges might lead a nation to refrain
from participating in such a conflict.

If the United States did not share defense
< 2chnology with its allies, arguments such as Teller’s would
indeed hold true. However, a security classification does
not necessarily represent a lack of cooperation.
Indiscriminate declassification of defense information would
limit the United States’ means of positively controlling the
forces which shape international security conditions. The
United States maintains massive power in the sophisticated
weapons technology which it holds. To leave such power
unchecked by exposing it the entire world would be highly
contemptible.

In some ways, it is true that the refusal to
release information regarding defense technology may be
detrimental to our relations with our allies. However, the

major implications which such release may carry with it make
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it essential that the information disclosure be strictly
controlled. Proponents of secrecy would claim that this
control must be maintained within the U.S. government as
well as on an international level. Strict regulations on
information access within a government is seen as a method
of preventing that information from being leaked.®

When information is leaked by other than official
sources, the act may undermine the overall integrity of an
administration’s policy. An information release on an
unauthorized basis represents the waste of a valuable
political commodity. The United States might have
capitalized on the intrinsic value of this information had
the release been undertaken through official channels. For
example, the United States might have chosen to deliver this
information to an ally in exchange for certain concessions
made by that nation. These concepts have been made
particularly clear by the experiences of the United States
in the nuclear arms race.

Throughout the Cold War era, the United States used
secrecy in different methods and in varying degrees to keep
a strategic advantage over the rest of the world in the area
of nuclear weapons. From the time of the Manhattan District
Project until 1949, the aim of secrecy was to preserve the

U.S. monopoly. After the first Soviet atomic detonation in

6 The official definition of the word leak is, "To
give out information surreptitiously.*" In almost every
case, such actions are carried out for political purposes.
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1949, the focus shifted toward preventing the Russians from
overtaking the U.S. (although keeping the information from
the rest of the world was the second highest priority).

A reversal of this policy was seen between 1953
and 1960. Under Eisenhower, Russia was no longer the
primary focus of nuclear secrecy. Instead, information
restrictions were aimed at China, continental allies in
Europe, and all other nations which sought a nuclear
capability. Although Britain first made significant
advances in its nuclear weapons program in 1952, the United
States did not choose to collaborate fully with that nation
until 1958.7 During this era, the United States was not
the only nation which followed a careful process of
withholding and releasing information with its allies.
Quite similarly, the Soviets strategically gave secret
technological data to Warsaw Pact countries and other allies
throughout this and other periods of the Cold War.

In 1957, Henry Kissinger harshly criticized this
policy of keeping nuclear secrets from the continental
allies in his book, Nuclear Weapons and Foreigqn Policy. He
feared that the allies were, "Assailed by a sense of
impotence and [could] £fall easy prey to Soviet

propaganda, *® during this fleeting period of secrecy. He

7

Harold L. Nieburg, Nuclear Secrecy and Foreign
Policy (Washington: Public Affairs Press, 1964), 17.

8

Henry A. Kissinger, Nuclear Weapons and Foreign
Policy (New York: Harper & Brothers, 1957), 311.
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believed that the current policy could not be sustained
indefinitely if the United States hoped to maintain the
alliance. This realist view of the situation stood at odds
with the opinions of other experts of the time who favored
controlling the production of arms by all means possible.’

If a member of Congress were to concur with
Kissinger'’'s disagreement with the administration’s policy,
that member would be placed in a complex situation. On one
hand, he would have an obligation to correct the problem.

As a member of Congress, one might have access to some of
the technical data which an ally would need to begin its own
nuclear weapons program. Any information which such an
individual could leak from Capitol Hill could become an
instrument used in moving toward a revision of such policy.
On the other hand, a member would be constrained by
the information restrictions imposed by an administration
which that member considered faulty in judgement. If that
member were to view this situation in such a context, the
representative might consider an unapproved disclosure to be
a brave, patriotic endeavor. The end result would be a
legislative version of the Iran-Contra Affair. In both this
example and Iran-Contra, unauthorized actions were made

outside the boundaries of the law in attempts to achieve

9

Kissinger evaluated The Price of Peace: A Plan for
Disarmament, by Charles Bolte as being, "A passionate plea
for disarmament...marred by a...total unconcern with
technical and political problems." ([Kissinger, 447]




some end which the participants found to be morally

justifiable.

Restricting Congress from making deals with other
nations does not negate its role in foreign policy. For
example, delicate international agreements made by members
of the executive branch may be rendered powerless if they
are not approved by the Congress. When the issue of secrecy
is considered from the perspective of the legislative branch
in a later section, these powers of the Congress will be
thoroughly enumerated.

Henry Kissinger once again considered the intricacies
of secrecy as an adviser to President Nixon. While
conducting delicate negotiations with China in 1971, the
Pentagon Papers were released by Pentagon-insider Daniel
Ellsberg. These documents, which contained a classified
history of the Vietnam War, created a national
embarrassment . What resulted was an excellent example of
the complexities which are brought about by government
secrecy. Kissinger feared that this embarrassing disclosure
of national security secrets might undermine U.S.
credibility and ruin the negotiations he had planned for a

covert trip to Beijing on July 1.!!

1 Michael Schudson, Watergate in American Memory:
How We Remember, Forget, and Reconstruct the Past (New York:

Basic Books, 1992), 18.

" Walter Isazcson, Kissinger: A Biography (New York:

Simon and Schuster, 1992), 331.
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Kissinger’'s change in perspective regarding the
issue of information declassificaticn demonstrated the
ambiguous nature of the concept of national security as it
relates to secrecy. As a senior government official,
Kissinger would repeatedly claim national security as the
main reason for withholding information from Congress. The
comparison between Kissinger'’s viewpoints on these two
separate issue is not made to demonstrate inconsistency on
his part. In fact, each example exhibits attempts at
absolute and dynamic executive control over classified
information. Instead, they show how withholding and
releasing information may be shrewdly conducted to maximize
the productivity of the executive branch. In addition,
Kissinger’s change in perspective might be seen as a proof
of the adage, "Where one stands depends on where one sits.*
From the outside, Kissinger critiqued the problems created
by government secrecy. Later, as a cabinet level official,

he found secrecy to be a potent political tool.

The Parallel Between International

Relations and Technology Development:

An analysis of government non-disclosure in the area
of foreign affai:w wovrnvides valuable insight into the

advantages and disadvantages of secrecy. A constructive
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parallel might be drawn between international negotiations
and defense research and development. If either of these
processes is frequently brought under intense congressional
scrutiny throughout their preliminary stages, unjust
measures could be taken to hinder advances in their
activity. Minor setbacks might be exploited as failures of
the entire program. Such misperceptions might be used by
members of Congress as a means of convincing their
colleagues that funding should be reduced or that the
program should be terminated.

However, when the national security policy-making
process is viewed from a broad perspective, a critical
difference is seen between secrecy in international
relations and secrecy concerning classified defense
technology. Many scholars have taken a Machiavellian view
of international relations. As Robert A. Dahl once

observed,

The bargaining conference ought to be subsidiary
to basic policy. And it is the latter, not the
process of negotiation, that ought to be set by

open and public debate.!?

In international relations, the means are most often held

12 Robert A. Dahl, Congress and Foreign Policy (New

York: Harcourt, Brace and Company, 1950), 258.
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secret while the ends are eventually revealed. At the
conclusion of a lengthy closed negotiation (or *bargaining
conference" as it is referred to in the citation above), the
legislature will inevitably be allowed to fully consider the
issue.

In the area of defense technology, both the means
and the ends most often require a high level of secrecy. 1n
the case of advanced weapons systems, the results of the
venture may not be debated with any greater openness than
that of the development process. After a program has
reached the stage of development at which it might be
considered operational, national security grounds for
precluding declassification most often continue to exist.

In certain situations, secrecy might even become more
critical after development has been completed.

Aside from the effects which it has on foreign
affairs, sharing defense information with our allies is
essential for two main reasons. The first comes from the
military’s needs for standardization among allied units.
Certain weapon systems allow communication interfaces
between associated elements. Without such links,
cooperation is made very difficult. The second is to
contain growing procurement costs by making the process of

allied burden-sharing more efficient.!® U.S. research and

13 John V. Granger, Technology and International
Relations (San Francisco: W.H. Freeman and Company, 1979),
75.
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development advancements may act to stimulate allied

involvement in similar activities.

Defense Technology and the National Security Threat

Some experts now estimate that a nation’s
technological base is in many ways a more indicative measure
of national strength than the traditional measures of
military power.'® Still others believe that with the Cold
War over, a "technology race® has replaced the traditional
arms race of the past era.!® In The Rise and Fall of the

Great Powers, Paul Kennedy addressed how the United States

matches the cyclical pattern of overextension and eventual
weakening of powerful nations. He sees the America’s
ability to hold on to its technological edge for as long as
possible as a key to preserving U.S. power during the next
century and preventing that power from shifting to other
sources.!® Certainly such realities represent valid

national security concerns. As a result, the U.S. has

14 George A. Carver, Jr., "Intelligence in the Age of
Glasnost, " Foreign Affairs 69 (1990): 153.

15 Paul Kennedy, Preparing for the Twenty-First
Century (New York: Random House, 1993), 127.

16 Paul Kennedy, The Rise and Fall of the Great

Powers: Economic Change and Military Conflict from 1500 to
2000 (New York: Random House, 1987) 514.
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implemented substantial methods of maintaining the secrecy
of this techbnology and thereby the resultant competitive
advantage.

This "technology race" is not limited to just
defense. Instead, it includes many other major areas of
scientific development. In 1990, for example, Chairman of
the Senate Select Committee on Intelligence David Boren
noted that: “An increasing share of the espionage directed
against the United States comes from spying by foreign
governments against private American companies aimed at
stealing commercial secrets to gain a national economic

advantage."!

Nonetheless, defense technology still
represents a consequential segment of that overall race.
From an executive perspective, this direct correlation
between defense technology and overall national power
represents a tremendous need for holding technological
secrets under the most rigid restrictions. The increased
vigor with which U.S. technology is now being pursued by
foreign intelligence agencies greatly magnifies the threat
to national security.

Some commentators believe that technology has acted
as one of the central components in the arms race. The rise

of defense technology over the past fifty years has had a

direct relationship with government secrecy. Since World

17 George A. Carver, Jr., "Intelligence in the Age of
Glasnost, " Foreign Affairs 69 (1990): 154.
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War II there has been a tremendous increase in the
proportion of national military budgets allocated toward
research and development (R&D). During that same period,
the quantity of classified defense information has
simultaneously risen substantially. High-tech U.S. weapons
might characteristically represent significant threats to
the U.S.’'s own national security if malevolent nations
receive the technology necessary to develop them.

Opponents of government secrecy claim that the type
of classified defense information which Congress requests 1is
of a benign nature. These critics point out that technical
details such as scientific technicalities are included in
classified reports to Congress. As a result, the national
security danger involved with a release of such information
is minimal. Contrary to this statement, many government
officials contend that even information which appears
trivial to most could prove harmful to U.S. national

security. Representative John Kasich (R-OH) argues that,

When you have a gray program, where there is
acknowledgement that such a program exists, then
it is all right to talk about the costs...But
there are black programs that nobody acknowledges
even exist, so it would be a mistake to start

putting numbers in the budget that would tip
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people off.!®

Presumably insignificant details, such as the amount
of money spent on an unnamed weapons program, might
represent a valuable piece of data to a foreign intelligence
agency. If minor technicalities are used to uncover the
significance of a program, a foreign government might find a

way to diminish the marginal utility of that program.

Secrecy as a Protector of U.S. Economic Investment

In an age when U.S. d=2fense policy and the economic
state of the union are so closely intertwined, export
controls on nuclear and conventional weapons and related
information are becoming increasingly important. Budgetary
constraints mandate the efficient use of defense resources.
This constitutes another reason why the containment of
classified data is so important. Controlling information on
defense technology allows the United States to maintain a
strategic advantage at a lower cost. In most cases, full
development of a weapon system is not the only maturation
which would make the investment in that program worthwhile.

Maintaining an edge in some field of research allows the

1  pavid C. Morrison, "“Dancing in the Dark." National
Journal 11 April 1987: 868.
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United States to hold a strong bargaining chip in
international relations. At the Reykjavik summit, the
Strategic Defense Initiative was seen by the Soviets as an
important American asset even though that system had not yet
been fully developed. During that meeting, the Soviets
offered to eliminate all of their offensive strategic arms
within ten years if the United States would agree to limit
SDI development.?’

In economic terms, the United States often derives
great profits from such technology transfers. In recent
years, U.S. defense exports to NATO allies have exceeded
imports by ratios as high as eight to one.?® Today,
defense contractors continue to suffer through severe
difficulties as a result of the end of the Cold War and the
recent economic recession. Overseas markets have been
considered by many corporations as a means of preventing
further losses. The secrecy of related defense technology
must be maintained in order to capitalize on these markets.
When such technology is illicitly released before it is
marketed abroad, foreign corporations may produce the system
without U.S. assistance. If this occurs, American

corporations will no longer hold the competitive advantage

19 William J. Broad, Teller'’'s War: The Top Secret

Story Behind the Star Wars Deception (New York: Simon &
Schuster, 1992), 217.

20 U.S. Congress, House, Investigations Subcommittee
of the Committee on Armed Services, NATO/MOUs, 102nd Cong.,
2nd Sess. (Washington, D.C.: G.P.O., 1992), 7.
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which they now maintain.

In legal terms, a strong relationship exists
between scientific advances in defense technology and the
need for secrecy. In the civilian sector, federal patent
law contains significant legal restrictions which protect
parties who invest resources in research and development.
Abraham Lincoln once said, "The patent system... secured to
the inventor for a limited time exclusive use of his
inventions, and thereby added the fuel of interest to the
fire of genius in the discovery and production of new and

useful things.*?!

In the realm of military research and
developmant, on the other hand, the primary means of
protecting this 'exclusive use" 1is through secrecy. Also,
understanding the specific details of U.S. weapons systems

might allow foreign adversaries to counter them more

effectively.

Congress’ Inability to Maintain Secrecy

as an Executive Argument for Non-disclosure

Few governments make a greater effort to share
classified information with their legislatures than the
United States. The efforts that our government takes to

insure the distribution of information are certainly based

21 Guide to American Law, 1984 ed., s.v. "Patents."

u
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upon high principles and provide a model for nations
striving to achieve democracy. However, proponents of
secrecy maintain that openness may undermine the national
security of the United States.

John Jay offered a pessimistic opinion of Congress’
ability to withhold secret information from public
disclosure while discussing the treaty clause of the

Constitution in Federalist number 64.

There are cases where the most useful intelligence
may be obtained if the persons possessing it can
be relieved from apprehensions of discovery.

Those apprehensions will operate on those persons
wheﬁher they are actuated by mercenary or friendly
motives and there doubtless are many of both
descriptions who would rely on the secrecy of the
president, but who would not confide in that of
the senate and still less in that of a large

popular assembly.??

When a president cites national security as a
reason for denying Congress information, he is often making
the implication that the legislature will be unable to

retain the secrecy of such material. 1In recent years, the

22 Alexander Hamilton, James Madison and John Jay,
The Federalist (Cambridge, Massachusetts: Harvard University
Press, 1961), 422.
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level of confidence which the executive branch has in the
Congress may have been eroded by what President Bush's
National Security Adviser Brent Scowcroft chose to call, *a

3 From an executive

lack of congressional discipline.*?
perspective, opening secrets to Congress may require a
tremendous expansion of the number of individuals who may
access this information. If every member of Congress is
allowed to receive a certain classified document, the
information is opened to an additional 535 people. Such a
high quantity of recipients leaves a very low margin for
error. If just one member chooses to reveal this material,
that individual would render the measures taken to maintain
secrecy 100% ineffective. These numbers are conservative in
that they fail to consider the number of congressional staff
members who will also be capable of accessing such
documents.

The executive branch occasionally finds itself
without sufficient means of maintaining the integrity of
information once it reaches the Congress. In 1974,
Congressman Michael J. Harrington exposed information which
had been passed in a classified hearing before the House
Armed Services Committee of which he was a member. The
records which were made public came from the testimony of

Director of Central Intelligence William Colby on covert

23 Robert L. Pfaltzgraff and Jacquelyn K. Davis,

National Security Decisions: The Participants Speak
(Lexington, Massachusetts: Lexington Books, 1990), 58.
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operations in Chile.?* As a punishment for his breaking of
the rules of the committee and of the House of
Representatives, Harrington was prohibited from examining
further classified information. Another House Committee
avoided a potentially explosive situation by declining to
take additional action against him.?® As it stood, this
incident received only minor public and congressional
attention. Had stricter penalties been brought against
Congressman Harrington, the situation might have
precipitated more dramatic exposure. This incident could
have provoked yet another major struggle between the
Congress and the executive branch over the question of
secrecy. Nonetheless, the prudent nature of the action
taken left the balance virtually undisturbed.

The relatively light penalty which served as
Representative Harrington’s punishment is of central
interest to opponents of information releases to Congress.
While the methods for restricting information are often
vague and confusing, the statutes which punish unauthorized
disclosure are even less clear. One author described this

set of punitive laws as "a veritable mine field of legal

24

Ray S. Cline, Secrets, Spies and Scholars:
Blueprint of the Essential CIA (Washington, D.C.: Acropolis
Books, 1876), 227.

2 Howard Frazier, ed., Uncloaking the CIA (New York:
The Free Press, 1975), 5.
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ambiguities.*? Although members of the Department of
Defense face severe penalties for releasing classified
defense information, congressional penalties are usually
quite trivial. The lack of an effective means of compelling
Congress to maintain the secrecy of defense information
constitutes a major argument for denying classified
material.

At times, classified materials are shared between
the branches under the trust that the information contained
within will not be released. Supporters of executive
secrecy contend that this trust is often broken. One such
instance occurred in 1975 when a report entitled “The
Performance of the Intelligence Community Before the Arab-
Israeli War of October 1973," was released by the president
to the Select Committee on Intelligence. Part of the
material used in that report was directly quoted from White
House documents. The documents had been provided to
Committee Chairman Otis G. Pike, under the agreement that
certain parts of their contents would not be released. On

September 12, 1975, President Gerald Ford told reporters,

Unfortunately the committee took action that did
not coincide with the agreement that we had with

the committee. And as long as we feel that we had

26 Guenter Lewy, "Can Democracy Keep Secrets? Do We
Need an Official Secrets Act?*, Policy Review 26 (Fall
1983): 17.
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a good faith agreement and it was breached, then I
think that we have proper action in requesting a

return."?

Additionally, proponents of secrecy have suggested
that the Congress does not have proper security procedures
available for protecting classified information. While the
Pentagon is a relatively secure environment restricted from
public access, congressional office buildings are open to
visitors. To implement the necessary security precautions
into congressional work environments would require the
implementation of burdensome regulations. These regulations
would create a setting which would be contrary to the
representative nature of Congress.

Another conceivable reason why Congress might
initiate a leak is to increase import earning for the United
States. Exposing the capabilities of an F-16, which might
be manufactured in a Congressman’s district, to a foreign
nation could make purchase of that plane more attractive.
However, such disclosures might injure U.S. security if the
exposed technology is unfavorably promoted by the client
nation. Advocates of executive power contend that it is

within the prerogative of the president to conclude how such

7 U.S., President, Public Papers of the Presidents
of the United States (Washington, D.C.: Office of the
Federal Register, National Archives and Records Service,
1975), Gerald R. Ford, 1975, 1373.
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sales should be conducted. The Pentagon’s Defense Security
Assistance Agency is tasked with regulating international
arms trade.

Information leaks may at times lead to a snowball
effect. In such a situation, each branch is forced to
consecutively disclose further material to prove their
integrity to the public. If a member of Congress discloses
a classified detail which draws criticism of a particular
project, the executive is often forced to make a similar
disclosure providing counter information to rectify the
situation. 1In 1987, Senator David Boren provided evidence
that the CIA was inappropriately tailoring its reports to
support administration polic&. Subsequently, CIA Director
Robert Gates was compelled to disclose related information
to the press, "to correct the public record.**® By
retaining secrecy over classified documents, the executive
branch maintains its initiative in the process of releasing

information.

Secrecy and the Unity of U.S. Policy

The possible implications of illicit actions taken

by members of Congress, such as the ones suggested above,

22 pavid C. Morrison, "Tilting with Intelligence, "
National Journal 9 May 1987, 1111.
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are considerable. Scholars of information technology, such
as Ian Miles and Kevin Robins, define information as an
economic resource.?®* With this definition in mind, we may
see that an individual representative and the president may
find equal value in a certain piece of information. From a
decision making perspective, this equality appears
necessary. From a foreign policy perspective, a potential
for conflict arises. By disseminating information as one
sees fit, a member of Congress may both influence and divide
the foreign policy of the United States. In the opinion of
many officials in the executive branch, restricting the
legislative branch from conducting an executive function
should not be considered a nullification of legislative
power.

Proponents of executive power contend that there are
sufficient checks on the power of the president which do not
invade the unity of the executive branch. One such
congressional check on the executive which is relevant to
this discussion is the Senate confirmation process.
Following presidential appointments, certain potential
members of the executive branch are subjected to a vigorous
oral examination before a relevant Senate Committee. Before

an appointee may assume his office, a majority of the full

29 Kevin Robins, ed., Understanding Information:

Business, Technology and Geography (London: Belhaven Press,
1992), 2.
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Senate must vote in favor of the individual. One might find
justification in withholding information from Congress in
the fact that external checks enumerated in the Constitution
provide sufficient oversight of the executive branch.

Inconsistency within the United States government
over national security policy matters is often perceived by
foreign nations as a sign of weakness or a lack of resolve.
A Congress which speaks out against a certain course of
action might weaken the apparent authority of a president
who is implementing that policy. One method of maintaining
the consistency of U.S. foreign policy is through securing
the integrity of the executive decision making process. The
president often uses secrecy as a main line of defense
against congressional infringement of executive unity. It
is true that an exclusion of Congress from the activities of
foreign relations is not supportive of the need for balanced
powers within our framework of government. However, it is
evident that duties of Congress and the executive should be
reserved to their particular branches when such functions
are clearly distinguishable.

When information is released by unofficial
sources, two governments are operating in the name of the
United States. When the separate branches have
diametrically opposed objectives, acting as autonomous
governments may greatly compound the intrinsic difficulties

of foreign relations. The potential for such a situation
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seemed to grow in the recent era of divided government.
When a release is carefully carried out by the appropriate
sources within the executive branch, the result is a unified
and controlled policy. Disclosure by an unauthorized source
undermines the integrity of this process as well as the
unity of the final decision.

Even if Congress is given all the information
held by the Department of Defense, decisions concerning
research and development would still be murky. The analysis
of this information would require a tremendous increase in
staff. This would result primarily from the need to
interpret the technological complexities inherent in modern
weapon systems. Secondly, the volume of information which
would be made available would require additional hands to
fully assess the material. However, even if this
information could be approupriately analyzed, the overall
context of the conclusion would be incomplete. Assumptions
still would have to be made based on the capabilities of our
adversaries. Foreign military capabilities are evaluated by
the Central Intelligence Agency and held under strict
security constraints.

U.S. intelligence policy itself has been a
contentious matter in regards to the debate on secrecy. In
certain ways, the debate over the handling of intelligence
data is related to the question of defense information.

U.S. defense policy must often be judged on the basis of our
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adversary ‘s power, as was described above. However, the
Central Intelligence Agency (CIA) follows a different set of
guidelines than those of the Department of Defense {DOD).
The Director of Central Intelligence possesses an aegis of
legal protection which other members of the executive branch
do not hold. The CIA is exempted from a number of the
statutes which facilitate congressional oversight and

require OMB reports to Congress.?®

In the spectrum of
information requirements, the Department of Defense is
somewhere between the general openness of the State
Department and the nearly unlimited secrecy of the CIA. For
this reason, issues related to DOD provide a good point of
reference for an extensive discussion of government secrecy.
The issue of the responsibility for ordering
military action against a foreign nation is yet another
battleground where the issue of secrecy has been fought
between the executive and legislative branches. It is
obvious that a legislative branch which plays a role in
sending troops into combat must have certain information
relating to such operations. However, many unigque aspects
of the war powers issue disconnects this question from our
discussion and prevents a thorough consideration of the

details in this report.

30 50 U.S.C., Sec. 403(g) (1970).
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A Legal Interpretation in Support of The

Executive’s Right to Withhold Information

Historically, the national security argument
constitutes the primary justification for the executive to
withhold classified information. However, certain elements
of the Constitution and the law may be cited in support of
denying information to Congress. Although a significant
vagueness surrounds such legal references, it is necessary
to consider how these sources of evidence may be interpreted
in favor of the executive.

When one examines the overall system for
classifying defense information, it is possible to find a
number of reasons supporting these restrictions on
classified material within the Constitution. It is ironic
that the Constitution is at the same time very specific and
very vague about matters of national defense. In very few
policy areas does the Constitution specify one role for the
Congress and one role for the executive as copiously as it
does in this domain. Article I, Section 8 gives Congress
the power to declare war while Article II specifies the
President as the chief executive. The basis for controversy

has come in the process of obtaining a working definition
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for these terms.?!

The powers granted to the executive and legislative
branches of government overlap in many sections of the U.S.
Constitution. The area of national security affairs is one
domain in which this has been found to be especially true.
The general nature of the Constitution allows for
significant confrontation on various matters. This 1is
brought about by the lack of specificity within this
document. The realm of secrecy is one area where this
flexibility is immediately apparent.

The Constitution makes no specific reference to
sharing classified government information between the
branches. Some theorists attribute this to the relative
insignificance of the issue in the period that the
Constitution was drafted. The defense secrets of that era
seem relatively benign when compared to the secrets of the
latter half of the twentieth century.

Other authors point to additional reasons why the
Constitution lacks specificity in this area. Some believe
that there were conflicting opinions surrounding the
question of secrecy in the early debate of the Constitution.
Unresolved arguments might have lead the Founding Fathers to
table this issue. Still others believe that the lack of a

method for secrecy came as a realization that the issue

3 George C. Edwards and Wallace Earl Walker, eds.,

National Security and the U.S. Constitution (Baltimore:
Johns Hopkins University Press, 1988}, 325.
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would take different shapes throughout various points in
history.

A lack of specification in the Constitution with
respect to secrecy might be interpreted as an authorization
for each President and each Congress to find the right
balance on its own. The executive might also interpret this
lack of specificity to derive support for claiming an
exclusive right to information which is generated by its
branch. The very nature of defense information means that
secrets are originally the property of the executive branch.
If the Constitution does not require a release of
information, the executive might find no obligation to
produce such materials.

In the drafting of the Constitution, very little
trust was placed in the virtue of one man or one
institution. The systems of checks and balances is based on
the theory that men operate best when watched by others.
However, the factor of trust overrode any perceived need for
oversight in many areas of national security throughout
early American history. This might zccount for yet another
reason why the question of secrecy received very little
question until recent times. The appearance of executive
corruption, as was seen in such events as the Pentagon
Papers and Watergate, lead critics to reevaluate the
oversight structure. Members of Congress began to doubt

whether confidence in the opposite branch of government was
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enough of a check on its power. As a result, Congress
execution of its oversight responsibility switched from
*benign neglect* to *“zealous overreaching®.’* However, it
is important to note that there is a significant precedent
of trust within American history. For many years this very
trust acted as the basis for neglecting to check the balance
of secrecy.

A fine example of the use of trus: as a viable
alternative tou an active check on executive power may be
found in the example below. In the confirmation hearings of
former CIA director Richard Helms in February of 1973,
Senator Gale McGee commended Mr. Helms for his performance
at the CIA. Discussing his previous record, he

stated,

I would join my voice with those who have
applauded your leadership where you have been. I
think that has been refreshing and it has enhanced
the credibility of the CIA and its role...I guess
I would have to confess without knowing all the
details, that I would sleep better if you were

still there, but that is no reflection of your

32 David Everett Colton, "Speaking Truth tc Power:
Intelligence Oversight in an Imperfect World, " University of
Pennsylvania Law Review 137 (1988): 582.
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successor.??

An intelligence officer from the CIA said that, "men like
Richard Helms are the cream of the crop in our society. If
we can’t trust them to do what’s right, who can we
trust.*** Some of the verbiage found in the confirmation
hearing is typical, where witnesses are commended for prior
service to the nation. However, the element of leadership
may it times shift the secrecy balance in favor of the
executive branch.

Another general citation which presidents have
invoked is the controversial proclamation of executive
privilege. Executive privilege has been defined as, "the
President’s claim of constitutional authority to withhold
information to the Congress."?® The use of the term
“executive privilege" did not come about until 1953 when it

was used in the petitioners brief for Certiorari in United

3 U.S. Congress. Senate. Committee on Foreign

Relations. Nomination of Richard Helms to be Ambassador to
Iran and CIA International and Domestic Activities. 93rd
Cong., 1lst Sess. (Washington, D.C.: G.P.0O., 1974), 6.
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Loch K. Johnson, A Season of Inquiry: The Senate
Intelligence Investigation (Lexington: University of
Kentucky Press, 1985), 7-8.

3% Raoul Berger, Executive Privilege: A
Constitutional Myth (Cambridge, Massachusetts: Harvard

University Press, 1974}, 1.




39
States v. Reynolds.’® Since then, its very existence has
been a point of heated controversy. As a general basis for
information withholding it has received passionate criticism
from such legal scholars as Raoul Berger, Robert Kramer and
Herman Marcuse. Codified laws such as the Classified
Information Procedures Act of 1980 furnish a more concrete
basis.for the assertion of executive power. The power to
classify information belongs solely to the executive under
current law. Presidential efforts to exercise and maintain
exclusive rights over such information have not originated

until quite recently.
The War Power Debate as a Legal Standard of Reference

Within the Constitution, the debates over war
powers and secrecy parallel one another in many ways. As
was stated above, examining these two issues together from a
policy perspective may become confusing. Nonetheless, the
legal interpretations of these two points of contention are
guite comparable. Many sections of the Constitution which
are cited in discussions of war powers are equally relevant
to our evaluation of secrecy. Examining these two issues
side by side will attribute to the problems involved in

legal interpretations of the secrecy balance.

36 Paul A. Fruend, *"The Supreme Court, 1973 Term:
Foreword: On Presidential Privilege." (Harvard Law Review 88
(1974)) 18.
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Constitutional instructions concerning the war
powers are qQuite substantial, although not prolific.
Nonetheless, many of the recent armed conflicts which have
been initiated by the executive were denounced as
infringements of the power allocated to Congress by the
Constitution. On the other hand, hardly a word is dedicated
to the question of secrecy. With this in mind, it is
possible to comprehend the troubles which will be
encountered when secrecy is approached from a legal
perspective. The intensity of debate surrounding the War
Powers Resolution is indicative of the controversy which one
encounters when secrecy becomes the focus of study. Such
complexities might lead one to believe that there is no
definite answer to this question of secrecy. While this may
not be all together true, it adds credibility to the
assertion that the Constitution might not be the most potent
weapon in either the executive’s or the legislature’s

arsenal.

CONGRESSIONAL JUSTIFICATIONS FOR INFORMATION DISCLOSURE
Defense Information in

Congressional Decision Making

In the first section, the importance of executive

secrecy was weighed in terms of its effects on national
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security. In order to place our results into a balance with
congressional requirements, Congress’ need for information
must be established. The first step in the process of
considering the question of secrecy from a legislative
perspective is to define what information is needed by the
Congress. Once we have made this specification, we may
consider how this additional knowledge affects the decision
making process.

The executive may broadly authorize extensive
secrecy over a wide range of information under the
comprehensive term *national security*. When we shift our
view to a congressional perspective, we must attempt to
create a more exact definition of the term information.
Congress’ needs for information are extremely specific and
localized in comparison to the enormous collection of data
held by the Department of Defense.

Despite specific congressional needs, lawmakers have
historically been unable to find an equally specific legal
definition for the information which it requires. 1In
addition, Congress has found even greater difficulty in
drafting a definition that is acceptable to the executive
branch. Nonetheless, it is possible to develop general
boundaries which do not excessively infringe on the
essential powers of either branch. As a result, it is not
our goal to define the term information. Instead, we seek

only to sufficiently narrow it.
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Some critics of government secrecy, including

Morton Halperin and Daniel Hoffman, have concluded that the
only defense information which should be classified is that
which pertains to technicalities of weapon systems, plans
for military operations, details of diplomatic negotiations
and intelligence procedures.?” According to this theory,
all other information is outside the *"legitimate boundaries*
of national security information and should therefore be
released to Congress. For the purposes of this report, we
may adopt the Halperin and Hoffman model as an acceptable
means of confining the boundaries of this general term.?3®

Creating a precise definicion of what information
will be released to Congress is of limited importance for
additional reasons. Each member of Congress has his or her
own requirements for information. One intellectual member
might épend numerous hours each evening reviewing scholarly

journals. To another member, the information available in

7 A. DeVolpi and others, Born Secret: The H-Bomb,

The Progressive Case and National Security (New York:
Pergamon Press, 1981), 132.

38 Halperin, Hoffman and others have called for a

definition of defense information which requires more
specific guidelines. Proponents of secrecy would claim that
such action would excessively infringe upon the rights of
the executive. The thesis of this report maintains that the
legal guidelines for information disclosure play only a
minor role in the overall secrecy balance. Whereas the
balance frequently shifts in favor of one branch or the
other, creating a rigid definition for this term is both
unnecessary and inaccurate. The definition provided
reflects the circumstances of an average location of the
secrecy balance.
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such publications might be irrelevant. Similarly, we may
immediately assume that any resultant balance of secrecy
will leave certain members with too much information, while
others are found with not enough. The optimal situation
from an executive perspective is achieved when the number of
members who have enough information exceeds the number with
inadequate information by one.

Before one may go on to place the concept of
information into the context of congressional decision-
making, it is necessary to make a distinction between
information and data. Data might be defined as, "the raw
facts and figures from which information is created.*
Information, by comparison, “consists of facts and data that
have been organized into conceptual frameworks."?*® 1In
order to illustrate this difference, we may consider an
example from World War II. Before the Japanese attack on
Pearl Harbor, the United States had deciphered many of
Japan’s secret cryptographic codes. Although the United
States held a great deal of data before the attack, it
remained unintelligible. 1In effect, the United States
lacked complete information and therefore an understanding
of how the accumulation of details fit together. Without a
certain level of understanding of the collected data, the

raw materials obtained by the U.S. were proven to be

3  Stephen E. Frantzich. Computers in Congress: The
Politics of Information. Beverly Hills: Sage Publications,

1982.
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worthless.*°

Although a member of Congress may receive
classified data, it will be rendered useless if the member
has no means of analyzing it. Quite often, the professional
expertise held by members of Congress lies outside the realm
of technical experience. For this reason, allowing Congress
to review classified information often requires subsequent
disclosure to staff members who have an expertise in this
field.

In every systematic method of thought, decision
makers must analyze information. Some behavioral scientists
group this element of the decision making process under the
title, "Generating alternative choices.*!' While the
definition of this step varies from one theory to another,
it is almost universally accepted that comprehensive
information relating to the relevant issue facilitates the
effective resolution of a problem. Therefore, whereas
Congress is a decision making body, its overall
effectiveness will be directly proportional to the
thoroughness of the information it receives.

At times, a level of uncertainty exists within the

decision making process due to a lack of information

9  William H. Robinson and Clay K. Wellborn, eds.,

Knowledge, Power and the Congress (Washington, D.C.:
Congressional Quarterly, 1991), 174.

4 John D. Mullen and Byron M. Roth, Decision Making:
It's Logic and Practice (Savage, Maryland: Rowman and
Littlefield Publishers, 1991), 3.
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concerning the question at hand. This condition often
continues throughout the numerous stages of the legislative
procedure. Such uncertainty is especially relevant when
national defense issues are addressed due to the security
restricticns surrounding much of the related information.

In such cases, the consequences of decisions do not become
apparent until either the information is released or the
final outcome of the process is realized.!? Applying this
assertion to congressional decision making regarding
classified national defense issues, one begins to realize
the problems involved with maintaining strict secrecy
restrictions. The final outcome of the overall procedure is
quite often not achieved until many years have passed. 1In
the meantime, Congress is often tasked with making numerous
further decisions along the way.

There are a number of negative implications of
awaiting the final outcome of the decision making process
while defense information is continuously withheld. These
effects may be observed by conducting a preliminary analysis
of the Strategic Defense Initiative. 1In the FY1984 defense
appropriation and authorization bills, Congress was tasked
with making a decision on SDI without having complete
information regarding the program. Members were also faced

with similar dilemmas during the following years. In 1988,

42 C. J. McKenna, The Economics of Uncertainty (New
York: Oxford University Press, 1986), 8.
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for example, the outcome of the decision making process
undertaken in 1984 was still unknown. During that same
yvear, however, members of Congress were faced with inaking
vet another decision on SDI. As Congress now addresses the
FY1994 authorization bill, part of the program which they
approved ten years ago remains to be uncovered. Thus, the
congressional decision making process defense is faced with
a multiplier effect when classified information is withheld
over an extended period. Five million dollars appropriated
one year might properly be visualized as such. Nonetheless,
this appropriation also represents a limited fraction of a
much larger total, the cumulative accretion of SDI
appropriations.

The theoretical concepts of decision making
continue to be advanced to this day in such fields as modern
economic choice theory.*’ The choice theory for example
provides a logical method for rational decision making in
everyday situations. A good choice, according to this
model, is one which "considers alternatives in terms of
their outcomes.** For some time, writings on the specific
elements of rational decision making were mainly considered
by economists, behavioral scientists and other scholars.

However, some lawmakers and government officials have

3 pavid M. Levy, The Economic Ideas of Ordinary
People. (New York: Routledge, 1992), 109.

44 James G. March, Decisions and Organizations (New
York: Basil Blackwell, 1988), 2.
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recently begun to use theories regarding the economics of
uncertainty to systematically analyze certain public policy
issues. To date, these methods have only been used to
manage such problems as safety and health.*® 1In such
policy areas, the information needed to draw a conclusion is
more than just concealed, it simply does not exist.

While these concepts have gained some acceptance,
they remain highly *theoretical. Examination of these
theories are relevant to the guestion of secrecy in regards
to the deficiencies they bring with them. Even the
inventors of these theories would concede that they provide
results which are inferior to the conclusions acquired
through reasoned decision making based on complete data.
Although extensive research has been conducted by political
economists, psychologists and other experts in attempts to
overcome these obstacles, there is simply no substitute to
thorough details which are applicable to a question at hand.

Researchers across the full spectrum of disciplines
concede that theories on decision making are rather
speculative. Some go so far as to concede that
uncertainties in the processes of rational decision making
render them as, "Nothing but a model,* which man rarely

follows anyway.*® However, few would disagree with the

45 Jack Hirshleifer, Time, Uncertainty and
Information (New York: Basi