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DEPARTMENT OF DEFENSE
DEFENSE SYSTEMS MANAGEMENT COLLEGE
OFFICE OF THE COMMANDANT
FORT BELVOIR, VIRGINIA 220805426

This document summarizes the Report of the Department of Defense Acquisition Law Advisory Panel which
was transmitted on January 14, 1993, to the congressional defense committees, as directed by § 800, Public Law
101-510. Entitled Streamlining Defense Acquisition Laws, the Report consisted of over 1,800 pages, reflecting the
results of more than 16 months of intense effort by the Panel to fulfill the requirements of its charter. This
monumental study presented the Panel’s recommendations on over 600 statutes -—each affecting the defense
acquisition process in some way — that were selected for review. The Panel members, while proud of the
effort which produced this Report, also recognized the need for an additional publication to highlight their
principal findings and recommendations for the diverse and often divergent communities who areimportant
stakeholders in defense and other government procurement matters.

This executive summary is intended to meet that need. It reflects the Panel’s fundamental goals and
objectives, both in conducting the study and in presenting their recommendations for specific and far-
reaching changes in the acquisition laws. It also underlines the Panel’s consistent concern in addressing
defense acquisition as a coherent system. Most importantly, however, the executive summary has been
written in a way which highlights the Panel’s Report but is in no way intended to replace it. It is important
that the reader take advantage of the extensive references to the Report included in the summary, both for
the definitive statements of the Panel’s recommendations and as the basis for considering actions in response
to those recommendations. Itisalso important to point out that neither the Report nor this summary represent
official positions of the U.S. government or the Department of Defense.

Let me emphasize to every reader my personal pride in the extremely dedicated work of our Panel members,
as well as the joint military and civilian staff assembled at the Defense Systems Management College, who
supported them with great professionalism and dedication. I also want to express on behalf of the Panel our
particular thanks to Lieutenant Colone! Kenneth Allard, U.S. Army, for his efforts in preparing and editing
this summary. We are also grateful for the assistance provided to those efforts by the task force and DSMC
staff members listed on page ix.

While the Panel’s recommendations will certainly provoke spirited debate as well as thoughtful consider-
ation, there should be no doubt that all who have been associated with this effort have done their utmost to
provide the Congress with their best judgments on these difficult and complex issues. To quote from the
Introduction to our Report, we hope that those recommendations will contribute to the development of a
more efficient procurement system, “one that is capable of meeting any future challenge to American national

W. L. Vincent

RADM, USN

Chairman, DOD Advisory Panel
on Streamlining and
Codifying Acquisition Law
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INTRODUCTION

Background

Hundreds of individual laws create the under-
pinningsof thedefenseacquisitionsystem, Large
and small, significant and trivial, new and old,
these laws emanate from the fundamental Con-
stitutional responsibility of the Congress “To
raise and support Armies (and) . . .. To provide
and maintain a Navy.” With the passage of the
National Defense Authorization Act for FY 1991,
Congress declared that the time had come to
start the process of rationalizing, codifying, and
streamlining this body of laws. Section 800 of
that Act directed the official responsible for ad-
ministering DOD acquisition law and regula-
tion — the Under Secretary of Defense for Ac-
quisition — to appoint an advisory panel of
government and private-sector experts. Under
the leadership of the Commandant of the De-
fense Systems Management College,! this panel
was to review all laws affecting DOD procure-
ment, “with a view toward streamlining the
defense acquisition process,” and to issue a re-
port for transmission by the Secretary of Defense
to the Congress in January 1993. The report was
to be a practical plan of action for moving from
present law to an understandable code, and was
to contain specific recommendations to Con-
gress to: eliminate any laws “unnecessary for
the establishment of buyer and seller relation-
ships in procurement;” ensure the “continuing

financial and ethical integrity” of defense pro-
curement programs; and “protect the best inter-
ests of the Department of Defense.” Finally, the
panel was asked to “prepare a proposed code of
relevant acquisition laws.” 2

Maintaining a fair, efficient, and open system of
defense procurement has been a fundamental
public policy since the earliest days of the Re-
public, as well as a specific congressional goal
since DOD was created by the National Security
Act of 1947. In the decades that followed, six
major executive branch commissions separately
examined the perennial problem of defense
management. One of them, the President’s Blue
Ribbon Commission on Defense Management
headed by David Packard, provided a compre-
hensive analysis of the major problem areas
affecting defense management. It also made a
specific recommendation to recodify the federal
laws governing procurement:

... thelegal regime for defense acquisition
is today impossibly cumbersome. . . . At
operating levels within DOD, it is now
virtually impossible to assimilate new leg-
islative or regulatory refinements
promptly or effectively. For these reasons,
we recommend that Congress work with
the Administration to recodify Federal
laws governing procurementintoasingle,

1
The Defense Systems Management College is a DOD educational institution which has, since 1971, trained program
managers and program executives from the uniformed services, defense industry, and uther branches of the federal

government.

2 Pub. L. No. 101-510, § 800, 104 Stat. 1587, See H.R. CONF. REP. NO. 923, 101st Cong., 2d Sess. 107 (1930) to accompany

H.R. 4739 (National Defense Authorization Act for FY 1991).
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consistent, and greatly simplified procure-
ment statute.

Although the Fackard Commission’s recommen-
dations attracted wide public attention, they
failed to prompt thesweeping legislative changes
that many had thought . ssible. A 1988 con-
gressivnal report noted that the Packard
LCommission’s status as the sixth major study of
defense acquisition over four decades meant
that it was merely the latest to address continu-
ing problem areas in defense procurement. As
House Armed Services Committee Chairman
Les Aspin stated in his foreword to the report,
“Perhaps the next executive commission on
acquisition should be created, not to propose
the reforms, but to implement them.”4 In June
1989, Secretary of Defense Dick Cheney set forth
just such a plan in his Defense Management
Review (DMR), an ambitious effort not only to
implement the recommendations of the Pack-
ard Commission, but to provide a framework
for continuing improvements in Pentagon ac-
quisition practices.5 This executive-legislative
branch partnership was implicitly recognized by
the Senate in approving the legislation which
authorized the formation of the “Advisory Panel
on Streamlining and Codification of the Acquisi-
tion Laws” (hereafter, the Panel).

The Packard Commission and Secretary
Cheney’s Defense Management Review
represent the most recent efforts to promote
efficiency in Government procurement prac-
tices. The purpose of this Advisory Panel
will not be to plow the same ground as
previousstudies; rather, it will be to take the
general principles set forth in these studies
and prepare a pragmatic, workable set of
recommended changes to the acquisition
laws.®

Strategic Changes

The cuthorization of the Panel took place in the
midst of fundamental changes in the interna-
tional security environment, highlighted by the
unification of Germany, the transformation of
Eastern Europe, and the breakup of the Soviet
Union. These strategic changes had profound
implications for the American defense estab-
lishment. Notonly could U.S. military forcesbe
reduced, but some of the money spent on de-
fense could be redirected toward other national
priorities. Those changes in turn had equally
profound implications for the Panel. The dra-
matic reductions in defense spending were suf-
ficient by themselves to create a presumption
that the acquisition system of the future would
demand better management by fewer people of
far fewer tax dollars. “Better” in this case was
synonymous with the simpler, more flexible,
and more responsive procedures needed to
match the sweeping personnel reductions and
management realignments that had become the
order of the day. In its review, therefore, the
Panel had a clear obligation to seek out legisla-
tive reforms which would enable both govern-
ment and industry to operate more efficiently
with reduced budgets.

Other major influences upon the Panel’s delib-
erations were the changes occurring in the de-
fense industrial base. A study by the Air Force
Associationnoted that the industrial base which
suppor.ed Operation Desert Storm

. . . no longer exists. Even as the nation
watched the war on television, the compa-
nies that produced :he impressive weap-
ons were releasing workers, closing plants,
and searching for nondefense business.”

3 A Quest for Excellence: Final Report by the President’s Commission on Defense Management 55 (June 1984).

4 Defense Policy Paneland Acquisition Policy Panel of the H.R. Comm. on Armed Services, 100th Cong., 2d Sess., Defense
Acqusition: Major U.S. Commission Reports (1949-1988) (Comm. Print 1988), vii.

Sus. Dep't of Defense, Defense Management Report to the President by Secretary of Defense Dick Cheney (1989).

6 S. REP. NO. 384, 101st Cong., 2d Sess. 819 (1990) to accompany S. 2884 (National Defense Authorization Act for FY

1991).

7 Air Force Ass'n., Arlington, Va., Lifeline Adrift: The Defense Industrial Base in the 1990°s i (1991).
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This exodus from the defense marketplace was
not duesolely to thedownturnindefense spend-

ng:

Firms, particularly subcontractors and sup-
pliers of system components, are moving
from defense to the commercial market,
where the profits are better and where busi-
ness is conducted in a more stable, less
adversarial manner.?

Two congressional studies completed in the af-
termath of the Gulf War simultaneously praised
the performance of U.S. weapons systems but
cited the burden of regulatory controls imposed
through the DOD acquisition system as an im-
portant factor in the decline of the industrial
base.’

WHhil. he Panel’s charter called for legislative
rather thanregulatory reform, thereisan impor-
tant linkage, often missed in public and congres-
sional criticism of DOD contracting methods:
many of the regulations which impose the most
burdensome controls are specificaily mandat-
ed by statute!9 This “missing link” between law
and regulation was addressed in a study spe-
cially prepared for the Panel by the American
Defense Preparedness Association (ADPA). It
found thatacquisition laws represented the apex
of a “cascading pyramid” of restrictive regula-
tions, overly detailed military specifications, and
common procurement practices that typically
added 30-50 percent to the costs of doing busi-
ness with the Department of Defense.11

Although these costs have customarily been
measured in both time and monev, they also
impede technological innovation. Ironically, it
is technological sophistication which has char-
acterized American weapons development for
more than a generation, and is an essential com-
ponent of our continued military superiority. It
is also important to remember that these laws
are part of a system that has been successfully
applied for almost a half century to procure the
weapons and materiel used by American armed
forces in actual combat in Korea, Vietnam, and
the Persian Gulf, as well as a host of Cold War
confrontations. By the early 1990s, however,
this record of success could not completely off-
set a growing concern among lawmakers and
procurement experts who worried about the
system’s ability to respond to future scientific
challenges. For one thing, the procurement pro-
cess typically operated at a far slower pace than
thetechnological developmentsitsought tocap-
ture. Worse yet, it imposed bureaucratic re-
quirements which were so unique and intrusive
(e.g., cost accounting standards) that many con-
tractors totally separated their government and
commercial production facilities. These barriers
not cnly added to the costs of doing business
with the government, but they also “walled off”
the rapid advances being made in commercial
research and development from easy exploita-
tion and use in military systems.

A particularly vivid example of this barrier oc-
curred during the Gulf War. According to a
story cited by Donald A. Hicks, a former Under

81

? Office of Technology Assessment, U.S. Congress, Redesigning Defense: Planning the Transition to the Future U.S. Defense
Industrial Base, OT A-1SC-500, (1991); H. R. Comm. on Armed Services, 102d Cong.. 2d Sess., Future of the Defense Industrial
Base, Report of the Structure ¢f'1.5. Defense Industrial Base Panel (Comm. Print 1992).

10One notable exception to the usual “missing link” between law and regulation was provided by the report of 4 1992
congressional panel studying the industrial base which charged that "Defense Department provisions requiring
compliance with Government Cost Accounting Standards and the Truth in Negotiations Act are serious impediments to
commercial companies wishing to sell to the department " H.R. Comm. on Armed Services, 102d Cong,., 2d Sess., Future
of the Defense Industrial Base, Report of the Structure of UL.S. Defense Industrial Base Panel 13 (Comm, Print 1992).

11 George K. Krikorian, presentation to the Acquisition Law Advisory Panel, Ft. Belvoir, Va. (June 3, 1992). See also Mr.
Krikorian's statement before the Ho se Armed Services Committee Subcommittee on Investigations, July 22, 1991, and
his article, DOD’s Cost Premium Thirty to Fifty Percent, National Defense (Journal of the American Defense Preparedness
Association) 12-13 (Sept. 1992).




Secretary of Defense for Research and Engineer-
ing, the U.S. Army placed an emergency order
for 6,000 commercial radio receivers, waivingall
military requirements and specifications. Be-
cause of the urgency of preparations for war —
as well as the ever-present threat of second-
guessing cnce that urgency had faded — no
responsible procurement official could be found
who would waive the requirement for the com-
pany to certify that the Army was being offered
the lowest available price. Since the radio was
widely marketed and any misstatement might
constitute a felony, no company official would
make this certification. The ‘mpasse was re-
solved only when the Japanese government
bought the radios without a price certification,
donated them to the U.S. Army, and credited the
purchase against Japan'’s financial contribution
to Operation Desert Storm. 12

The Gulf War demonstrated the devastating
tactical effect of sophisticated weaponry of all
kinds, particularly when precision munitions
were coupled withadvanced command and con-
trol systems. If these developments truly repre-
sent what many observers referred to as a “mili-
tary technological revolution,” then the innova-
tions needed to hone the American combat edge
will increasingly depend on developments in
the commercial sector. A number of public and
private studies have documented the need for
more effective integration of commercial and
military technology. These analyses have pointed
out that this linkage is not only needed to ensure
a stable, viable defense industrial base as gov-
ernment spending is reduced, but is equally
important to ensure a wartime surge capability
as traditional defense plants are eliminated.
Recognizing this trend, Congress has given clear
guidance in a series of defense authorization

bills that it too is concerned with this objective.
Unfortunately, this guidance has not reduced
the barriers to commercial access. The impedi-
ments tocommercial-military integration, there-
fore, became a topic of continuing interest to the
Panel, typifying in many ways the overriding
need tostreamline the defense procurement laws
ina new era of fiscal austerity and great strategic
uncertainty.13

Goals and Obijectives

At their first meeting, the Panel members agreed
that their congressional charter (Public Law 101-
510, section 800) provided the following goals as
the basic framework for their efforts:

* Streamline the defense acquisition process
and prepare a proposed code of relevant
acquisition laws.

* Eliminate acquisition laws that are unneces-
sary for the establishment and administra-
tion of the buyer and seller relationships in
procurement.

¢ Ensure the continuing financial and ethical
integrity of defense procurement programs.

e Protect the best interests of DOD.

During several of its initial meetings, the Panel
heard testimony from a wide variety of experts
representing government, the military, and in-
dustry. General officers from the military ser-
vices, as well as senior civilian executives repre-
senting such key procurement elements as the
Defense Logistics Agency, were also invited to
testify as the Panel sought to identify the most
critical problem areas. Private-sector groups,

12 ponald A. Hicks, "Requirements for a Viable Defense Industrial Base,” Speech to the Economist Conference on Defense

Spending Retrenchment, London, UK (Oct. 21, 1991).

13 1 R. Comm. on Armed Services, 102d Cong., 2d Sess., Future of the Defense Industrial Base, Report of the Structure of U.S.
Defense Industrial Base Panel 13-16 (Comm. Print 1992). See also two reports by the Center for Strategic and International
Studies, Deterrence in Decay: The Future of the LS. Industrial Base, Washington, D.C. (May 1989), and Integrating Commerciai
and Military Technologies for National Strength: An Agenda for Change, Washington, D.C. (March 1991). For a DOD
perspective, see Robert B. Costello, Bolstering Defense Industrial Competitiveniess. Report by the Under Secretary of Defense

(Acquisition) to the Secretary of Defense (July1988).




such as the Council of Defense and Space Indus-
try Associations, the American Bar Association,
and the U.S. Chamber of Commerce, were also
contacted during this phase of the review. Al-
thoughindividual perspectives varied, there was
surprising agreementon theburden placed upon
the acquisition community by the increasingly
complex web of procurement laws. Many of
these viewpoints were summarized in a timely
articleby Professor William E. Kovacic of George
Mason University:

The perceived imperative to embrace im-
mediate statutory cures for apparent (pro-
curement) deficiencies in the 1980s inspired
several enactments of sweeping scope and
questionable draftsmanship. . . . Once
adopted, such enactments typically resist
subsequent retrenchment, asany suggested
ex post weakening of requirements usually
is successfully attacked by advocates of the
original legislation as an unwarranted dilu-
tion of congressional efforts to discourage
fraud and otherwise improve procurement
performance. There is, in effect, an upward
statutory ratchetin procurement regulation
that ensures that regulatory commands be-
come ever more restrictive14

In the early months of the Panel’s activities, its
members sought to amplify their original goals
and to identify more specific criteria to guide
their recommendations for statutory change. The
key to this effort was a broadly based pattern of
outreach activities, all aimed at ensuring a re-
view process that was open to the widest pcs-
sible variety of public access and comments.
Through these efforts, the Panel was able to
establish from its inception a remarkably free-
ranging dialogue with both the acquisition com-
munity and the general public. One of the first
concrete results of that dialogue was the Panel’s
agreement on the 10 objectives that would help
to guide its review:

(1) Acquisition laws should identify the broad
policy objectives and the fundamental require-
ments to be achieved. Detailed implementing

methodology should be reserved to the acquisi-
tion regulations.

(2) Acquisition laws should promote financial
and ethical integrity in ways that are:
(a) Simple and understandable;
(b) Not unduly burdensome; and
(c) Encourage sound and efficient procure-
ment practices.

(3) Acquisition laws should establish a bal-
ance between an efficient process and
(a) Full and open access to the procurement
system; and
(b) Socioeconomic policies.

(4) Acquisition laws should, without alter-
ation of commercial accounting orbusiness prac-
tices, facilitate:

(a) Government access to commercial tech-
nologies; and

(b) Government access to the skills avail-
able in the commercial marketplace to develop
new technologies.

(5) Acquisition laws should, without requir-
ing contractors to incur additional costs, facili-
tate the purchase by DOD or its contractors of
commercial or modified commercial products
and services at or based on commercial market
prices.

(6) Acquisition laws should enable companies
(contractors or subcontractors) to integrate the
production of bothcommercial and government-
unique products in a single business unit with-
out altering their commercial accounting or
business practices.

(7) Acquisition laws should promote the de-
velopment and preservation of an industrial
base and commercial access to government-
developed technologies.

(8) Acquisitionlaws should provide the means
for expeditious and fair resolution of procure-
ment disputes through uniform interpretation
of laws and implementing regulations.

" William E. Kovacic, Regulatory Controls as Barriers fo Entry in Government Procurement, 25 POLICY SCIENCES 31 (1992).




(9 Acquisition laws should encourage the
exercise of sound judgment on the part of acqui-
sition personnel.

(10) Acquisition laws should, when generat-
ing reporting requirements, permit as much as
possible the use of data that already exists and is
already collected without imposing additional
administrative burdens.

Approaches

Before these goals and objectives could be ap-
plied to the task of streamlining, it was necessary
to define the universe of laws affecting defense
acquisition. From a number of sources, the
Panel initially identified over 800 provisions of
law that appeared to have some relationship to
DOD acquisition, a number that was gradually
narrowed through several detailed reviews.
Even after this screening, however, the Panel
was left with a universe of over 600 DOD-related
procurement laws that it was required to review
in line with its congressional charter. Those
numbers highlighted the importance of ap-
proaching defense acquisition as a coherent sys-
tem. To facilitate a systemic approach and to
divide the labor of reviewing so many statutes,
the Panel established working groups covering
six major functional areas: contract formation;
contract administration; Service-specific and
major systems statutes; socioeconomic require-
ments, small business, and simplified acquisi-
tion; standards of conduct; and intellectual prop-
erty. In addition, two ad hoc working groups
addressed commercial procurement and inter-
national defense cooperation.

Each functional working group consisted of two
Panel members, one from the public sector and
one from the private sector. They quickly be-
came the focal points for research and analysis,
reviewing the laws assigned to them and pre-
paring recommendations for decision by the

Panel as a whole. In reviewing the major stat-
utes, the working groups typically began the
process withalegislative history and a literature
search. Building upon the wide public contacts
that had already been established, they solicited
comments from the acquisition community and
other interested parties, often through the use of
Federal Register notices or questionnaires. Min-
utes of Panel meetings, legislative abstracts, and
various position papers were also distributed
through the extensive mailing and telefax lists
that were eventually developed by each work-
ing group and the Panel as a whole. Specific
inputs were also obtained from departmental
staffs, trade associations, and governmental
agencies with particular expertise, such as the
Air Force Contract Law Center. Where appro-
priate, public meetings on issues being exam-
ined by the working groups were also held to
ensure thata widerange of opinions was consid-
ered. Similarly, when specificissues weresched-
uled for discussion at Panel meetings, interested
groups from both the publicand private sec-
tors were routinely invited to speak!5 This dia-
logue between the Panel, the acquisition com-
munity, and the general public was especially
important in framing recommendations. The
tentative decisions reached throughout this pro-
cess were then reviewed in toto by the Panel at
the conclusion of its deliberations. This “last
look” was intended to ensure that theindividual
decisions made over many months were consis-
tent with one another — and with the Panel's
goals and objectives.

An Overview

The Panel’s Report was transmitied to the de-
fense committees of the Congress on January 14,
1993, by the Deputy Secretary of Defense. Of
more than 600 laws reviewed by the Panel, al-
most 300 were recommended for repeal, dele-
tion, or amendment. That remarkable total re-
flected the fact that, throughout its work, the

15 Examples included: the National Association of Minority Business when the Small Business Act was under discussion;
the Management Reviews Division of the General Services Administration during discussion of the Brooks Act; an
industry coalition, the Integrated Dual-Use Commercial Companies, during several discussions of commercial products
and services; and the General Accounting Office during discussions of protests.




Panel concentrated on changes that would
streamline the defense procurement process in
the 1990s, when dollars are expected to be fewer,
work forces smaller, and superpower security
threats less urgent. The Panel’s initiatives in
three areas are of particular importance:

Streamlining: Addressing the Panel during
oneofits early meetings, Senator Jeff Bingaman
suggested that there had been an unfortunate
tendency in recent years for statutes to be
enacted without a clear view as to their ulti-
mate effect upon the acquisition system. His
challenge to the Panel, echoed by many other
observers, prompted a concerted effort to con-
solidate and simplify statutes in every area of
itsreview. Thedetailed changes recommended
foralmost 300 statutes would resultina stream-
lined system of acquisition laws, more easily
understood, administered, and implemented.

Commercial Items: The Panel recommended
significant legislative changes in order to im-
prove the Department’s access to commercial
technologies. Those recommendations are
reflected not only in the Panel’s analysis of the
basic procurement statutes, such as the Truth
in Negotiations Act (TINA) and the Competi-
tion in Contracting Act, but they are also ad-
dressed in an entire chapter of its Report
highlighting the extensive reforms needed to
enhance the acquisition of commercial items,
both as end-items and as components of DOD
systems.

Simplified Acquisition: Thereis a clear need
to trim the Department’s administrative over-
head, not only to reduce costs and cope with
change but also to anticipate the effects of
current and planned personnel reductions on
the acquisition work force. The Panel deter-
mined that the creation of a new “simplified
acquisition threshold” — initially to be set at
$100,000 — would streamline more than 50
percent of all DOD contract actions over
$25,000, while affecting less than five percent
of its contract dollars. Integral to these recom-
mendationsisa continued preference forsmall
business, as well as measures needed to sim-

plify contract management for both the De-
partment and its suppliers.

There is no question that the reforms recom-
mended by the Panel would have the greatest
effect were they to be passed as a comprehensive
package. However, even the enactment of the
major recommendations outlined in this sum-
mary would make significant progress toward
the goal of streamlining and simplifying the
defense acquisition system. While theimprove-
ment of that system was the primary focus of the
Panel, its members fully recognized the impor-
tance of seeking government-wide consistency
in procurement matters. Therefore, they hope
that their recommendations can serve as a
baseline for parallel changes in the legislative
underpinnings of civilian agency acquisition.

The summary of the Panel’s Report contained in
thefollowing pagesisintended to givethereader
an overview of the Panel’s approach to key
acquisition issues as well as specific information
on the most important sources used by the Panel
in many of these areas. In this overview, how-
ever, those key issues are presented in an order
which differs from that used in the Report. To
avoid any confusion, the Executive Summary
includes references to the Report, usually by
both chapter and subchapter, as an aid to the
reader in referring to that document for more
definitive statements of the issues outlined here.

This summary begins with a section discussing
the Panel’s findings on commercial items, in
many ways the centerpiece of its efforts. Two
closely-related areas follow in section III: a new
“simplified acquisition threshold” and, because
that initiative shaped the Panel’s approach to
thisarea, its recommendations on socioeconomic
laws. Section IV, Contract Management, sum-
marizes two chapters of the Panel’s Report and
documents the critical role played by the stat-
utes governing contract formation and adminis-
trationinall procurement functions. The Panel’s
findings on statutes pertaining to the defense
technology and industrial base are presented in
section V. Two critical acquisition issues are
grouped under section VI — intellectual prop-




erty and standards of conduct. Insection VII, the
Panel’s findings on several important groups of
statutes are presented, including those unique
to major systems and testing. The final section
presents both the constraints which affected the

Panel’s work and its conclusions on the future of
the acquisition reform process. Six tables are
presented in the appendix, the first of which
summarizes the Panel’s significant recommen-
dations for statutory amendment or repeal.
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COMMERCIAL ITEMS

The Panel’s recommendations dealing with the
acquisition of commercial productsand services
clearly could have a significant impact, not only
on what DOD buys, but how it buys, what it
pays, and the base of potential defense suppli-
ers. The DOD uses many commercial products,
butis prevented by numerous statutory require-
ments from buying those products likeany other
customer. Despite congressional encouragement
to acquire commercial products whenever pos-
sible, DOD’s success has been limited. The Panel
determined that it was critical to reduce the
barriers that make it virtually impossible for the
DOD to act more like acommercial buyer. These
reforms would make it possible notonly todraw
new firms to the defense market, but they would
also enable some firms which must now main-
tain separate facilities and accounting systems
to integrate their commercial and military pro-
duction. Those changes will permit DOD to
fulfill its requirements at lower costs — thus
saving increasingly scarce taxpayer dollars.

In addition to other proposals throughout its
Report to facilitate commercial-military integra-
tion, the Panel proposes a comprehensive new
approach to the acquisition of commercial items,
both as end-items and as components in de-
fense-unique products. In so doing, the Panel
drew upon legislative initiatives over the past
decade and attempted to incorporate the lan-
guage and concepts of those laws. Existing law
has not, however, been successful in achieving
the benefits of commercial-military integration
and has not resulted in broad use of commercial
items in DOD systems. The reasons for this are
complex. While opposition to commercial items

within the defense procurement community has
been cited as a factor, recent congressional and
executive branch studies, expert commentary,
and testimony before the Panel identified pro-
curement statutes (and implementing regula-
tions) themselves as a major barrier to greater
use of commercial items. The Panel has re-
sponded by proposing:

» Stronger policy language favoring the use of
commercial and nondevelopmental items in
10 U.S.C. § 2301;

* A new definition of commercial items in 10
US.C. § 2302;

* An expanded exemption for “adequate price
competition” inthe Truthin Negotiations Act,
10 U.S.C. § 2306a, which applies to commer-
cial items, and relief from inappropriate re-
quirements for cost or pricing data when a
competitively awarded contract for commer-
cial items or services is modified.

e New exemptions to technical data require-
ments in commercial item acquisitions in 10
U.S.C. § 2320;

e A new structure for “Buy American” restric-
tions in a proposed new chapter on Defense
Trade and Cooperation; and

* A new subchapter for commercial item acqui-
sitions which: creates a revised rule structure;
provides for exemptions from statutes that
create barriers to the use of commercial items;
and includes provisions on pricing, documen-




tation, and audit rights tailored for commer-
cial item acquisitions. 10

BACKGROUND

For at least 20 years, the idea has been advanced
that DOD could benefit from broader use of
commercial items. In 1972, for example, the
Commission onGovernment Procurementurged
that commercial products replace government-
designed items to avoid the high cost of devel-
oping unique products. Congressional direc-
tion to acquire commercial products dates to at
least 1984, when the Competition in Contracting
Act (CICA) was enacted, requiring federal agen-
cies to “promote the use of commercial products
whenever practicable.” CICA also provides a
statutory basis for multiple award schedule con-
tracting, which has become a primary method
for government purchase of commercial prod-
ucts. In addition, in the Defense Procurement
Reform Act of 1984, Congress mandated that
DOD use “standard or commercial parts” when
developing or acquiring defense-specific prod-
ucts “whenever such use is technically accept-
able and cost effective.”

In June 1986, the President’s Blue Ribbon Com-
mission on Defense Management (the Packard
Commission) again emphasized the benefits to
DOD of using commercial items: lower costs
and shorter lead times in fielding new products
and systems. The Commission urged DOD to
adopt policies allowing it to “make greater use
of components, systems, and services available
‘off-the-shelf’” and to develop “new or custom-
made items only when it has been established
that those readily available are clearly inad-
equate to meet military requirements.” 17

Beginning in 1989, Congress directed DOD
toissuestreamlined regulations governing com-
mercial products and to rescind conflicting and
inconsistent regulations.18Although this legis-
lation is the basis for Parts 210 and 211 of the
DefenseFederal Acquisition Regulation Supple-
ment (DFARS), even the “simplified” contract
described in DFARS Part 211 mandates the use
of over 100 provisions as opposed to the handful
of terms and conditions typically found in com-
mercial items contracts. Most recently, the Na-
tional Defense Authorization Act for FY 1993
mandated the modification of DOD acquisition
policy to encourage integration of the civilian
and military industrial base.1?

While the course set by Congress since 1984 is
plain, none of the legislation passed to date has
actually caused or permitted significantincreases
in the procurement of commercial items by DOD.
The reasons for the shortfall include:

* A uniform definition for commercial items
has notbeen legislated. Instead, a number of
conflicting definitions have been imple-
mented in regulation.

* The Truth in Negotiations Act (10 US.C. §
2306a) has notbeen changed, a statute which
greatly impedes commercial buying.

* Commercial acquisition has not been
exempted from socioeconomic laws, trade
restrictions, executive orders, and imple-
menting regulations, or from the special cer-
tification and record-keeping requirements
in connection with procurement integrity,
costing, audit, and other requirements: all of
these mandates require a commercial

mSeeChap. 1.1 of the Panel's Report (hereafter, the Report) for its recommendations on 10 U.S.C. §§ 2301 and 2302; Chap.
1.3 for 10 U.S.C. § 2306a; Chap. 5.1 for 10 U.S.C. § 2320; Chap. 7.1 for the Buy American Act; and Chap. 8, generally, for

commercial item acquisitions.

17 president’s Biue Ribbon Commission on Defense Management, Final Report: A Quest for Excellence 60 (1986) [hereafter "the

Packard Commission Report"].

18 National Defense Authorization Act for FYs 1990 and 1991, Pub. L. No. 101-189 § 824(b)(1), 103 Stat. 1352, 1505 (1989).

19Pub. L. No. 102484, 4211, 106 Stat. 2315, 2662 (1992), enacting 10 U.S.C. § 2501(c).




company to fundamentally alter the way it
conducts business if it desires to sell to DOD.

In sum, many critics have consistently faulted
DOD’s practices and regulations for constricting
the flow of commercial products, while often
failing to recognize that ever-increasing legisla-
tive requirements have placed special burdens
on companies solely because they contract with
the federal goverrunent.

Recentstudies of DODacquisition practices have
uniformly concluded that the myriad of federal
laws and regulations applicable only to federal
— and particularly DOD — contractors has cre-
ated a significant barrier to the entry of commer-
cial firms into federal contracting. A 1990 report
on 20 case studies of how commercial compa-
nies sell to the federal government reached the
following conclusions:

In general, the greater the commercial sales
base [a company has], the more likely [a
company] will either separate [its] commer-
cial and military operations or abstain from
military business. Companies such as IBM,
Motorola, Boeing, Hewlett-Packard, Digi-
tal Equipment Corporation (DEC), and Intel
fall into this category. 20

In the past, the minimal use of commercial items
by DOD has often been attributed to the
Department’s reluctanceto useits existing statu-
tory authority. However, the proliferation dur-
ing the 1980s of laws applicable only to federal
contractors created legislativebarriers to greater
defense procurement of commercial items, pri-
marily because these statutes require govern-
ment contractors to adopt unique and expensive
business practices on pain of extraordinary civil
and criminal penalties. The Panel heard re-

peated testimony that mandatory, government-
unique business methods and systems in four
areas create the greatest barriers: accounting
systems; specifications and standards; rights in
technical data; and government-specific stat-
utes that mandate fundamental changes in busi-
ness practices.

Accounting Systems

One of the most expensive and disruptive re-
quirements involves mandatory adherence to
cost principles and accounting standards enu-
merated in statute, in the Federal Acquisition
Regulation ( FAR), and by the Cost Accounting
Standards Board (CASB). Where the govern-
ment contracts on a reimbursement or complex
incentive basis, there is a bona fide need for a
uniform, specialized accounting system which
protects the government from the imposition of
unreasonable charges. Indeed, this unique sys-
temof regulationarose precic ly because Gener-
ally Accepted Accounting I :.inciples (GAAP)
have little to say about recording, reporting, and
allocating costs actually incurred. Therein lies
the problem: Companies that do not sell to the
iederal government keep their books in accor-
dance with GAAP and, if required to meet gov-
ernment cost accounting requirements, would
have to implement a completely separate ac-
counting system at great expense.

Specifications and Standards

The specification and standard problem —over-
specification and detail enforced by large num-
bers of auditors and inspectors —arises without
clear delineation fromstatutes, regulations, good
intentions, practice, and habit. The problem for
a commercial company, as with government-
unique accounting principles, is that compli-

20Center for Strategic and International Studies, Integrating Commercial and Military Technologies for National Strength 15
(March 1991) [hereafter CSIS Study] 15. A 1990 workshop at DSMC on "Why Firms are Leaving the Defense Market"
confirms the CSIS conclusions. Industry participants in the study identified 34 major reasons why firms had left or were
planning to leave the defense market. Among these reasons were: criminalization of the procurement process; audit
procedures inconsistent with those typically used by industry; inappropriate overlays of defense-unique requirements
on commercial products; inappropriate application of regulations, specifications, and standards; excessive costs of doing
business with DOD; technical data rights; proliferation of regulations; and unnecessary calls for cost or pricing data.
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ance with government standards often requires
a departure from commercial practices, not to
mention the company’s own processes which
have led to commercially successful products.
To the extent that DOD standards are out-of-
date or out of touch with commercial practice,
the cost of compliance increases.

Rights in Technical Data

Commercial vendors fiercely protect proprietary
information. Under current statues and regula-
tions, DOD is allowed to obtain a substantial
portion of the very technical know-how and
proprietary data that is the lifeblood of modern
enterprise. Vendors cannot be assured that their
proprietary rights will be protected. Increas-
ingly, commercial companies will not sell their
best technologies to DOD because they simply
will not put their proprietary data at risk.

Socioeconomic Legislation

A buyer in the commercial marketplace seldom
if ever insists that a seller change its hiring,
promotion, compensation, benefits, subcontract-
ing, or transportation practices as a condition of
making a sale. But the federal government does
this asa matter of courseinalmost every contract
itawards. The problem is not that any particular
requirement is so onerous as to dissuade compa-
nies from dealing with the federal government:
but when a combination of frequently changing
requirements is levied on contractors — some
inconsistent with others, most requiring audit
and the generation of reports, and all inconsis-
tent with commercial practice — the burden on
commercial companies is great.

THE DOD ACQUISITION CHALLENGE
IN A TIME OF BUILD-DOWN

Previous efforts to promote the government's
use of commercial products suggest good inten-
tions that have failed to bear fruit — primarily
because none of those efforts have created a
complete statutory and regulatory structure for
buying commercial products. Instead, statutes,
and regulations designed for buying govern-

ment-unique products — and perhaps unobjec-
tionable for this purpose — have been allowed
to remain as barriers. Now that the defense
buildup of the 1980s has turned into the build-
down of the 1990s, defense procurement policy
mustbereshaped toensure thelong-termgoal of
retaining an adequate defense technical and in-
dustrial base. Declining purchases of defense-
unique products mean higher unit costs, declin-
ing profits, and lost jobs in many defense-spe-
cificindustries. Atthe same time, the high cost of
doing business with the government is causing
companies to leave the defense market — or
never to enter at all.

In this environment, continued reliance by DOD
on defense-unique products can only mean
higher costs and loss of industrial base for DOD.
One of the principal solutions for this dilemma is
to encourage DOD agencies to use commercial
products to the maximum extent possible. This
approach promises:

* Lower prices through greater competition;

* Lower prices through lower costs typically
associated with high-volume commercial pro-
duction;

e A broader industrial base, because the base is
maintained not just by DOD, but by the na-
tional economy as a whole;

¢ Increased surge capacity, because DOD needs
can be met by diverting supplies that would
ordinarily go to the civilian market, rather
than by building or rehabilitating defense
plants to build defense-unique products;

» Greater access to cutting-edge technologies,
which typically emerge in the commercial
marketplace before they do in defense indus-
tries.

Moreover, even if DOD spending and the de-
fense technical and industrial base were not
declining, using more commercial items would
still make sense for two reasons. First, commer-
cial items tend to be much less expensive than

12




their defense-unique counterparts. Second,
commercial items now tend to be more techni-
cally advanced than defense-unique products,
primarily because the pace of introduction of
new commercial items generally exceeds the
fielding of new military products.

While cost comparisons are difficult, several
recent studies have concluded that current pro-
curement policies drive defense industry over-
head far above that which is required in com-
mercial companies. For example, the Office of
Technology Assessment reports studies show-
ing that the entire regulatory regime adds 10 to
50 percent to the cost of doing business with the
government, an amount equal to tens of billions
of dollars annually?! The Center for Strategic
and International Studies (CSIS) reported ona
case study of a company which performed both
military and civilian contracts, and concluded
that the military division of the company had
higher product costs because the number of
administrative personnel in the military divi-

sion was eight times higher per dollar of sales,
and twice as high as a percentage of total
personnel, as the commercial division (see chart
below).

CSIS also found that at Pratt & Whitney, 52
people were employed solely to accommodate
government auditors' requests for reports, at a
total cost to the government of $13 million annu-
ally (for government and contractor personnel).
Similarly, General Electric reported that it re-
quired two full-time employees to handle the
administrativeload created by each government
representative assigned to its engine programs,
for a total administrative cost of $3 million per
year.2

A study conducted by the ADPA at the request
of the Panel found that: "the Department of
Defense pays 2 remium from 30 to 50% more
for products than the same or similar items sold
to a commercial enterprise. In some cases, the
costs may be 100% higher." 2

Number Number Per Billion
Personnel in Military vs. Commercial Divisions|  Commercial Military Total Commercial Military

Annual Sales ($ Billions) $10 $4 $14

Administrative Personnel 3,842 9,979 13,821 384 2,495
Engineering 7,857 13,605 21,162 756 3401
Manufacturing 255548 18,306 43,854 2,555 4,577
Quality Control 2,835 2,583 5418 284 646
Facilities 2,177 3,038 5,215 218 760
Logistics 1,696 1399 3,095 170 350
Computing 1,211 5425 6,636 121 1,356
Other 170 629 799 17 157
Total 45,036 54.964 100,000 4,505 13,742
Ratio of Admin. to Total Employment 9% 18% 14%

2ys. Congress, Office of Technology Assessment, Holding the Edge: Maintaining the Defense Technology Base 9-10,13-14,

172-177 (1989).

22CsIS Study, 19-29, 24.

23George K. Krikorian, presentation to the Acquisition Law Advisory Panel, Ft. Belvoir, Va. June 3, 1992). Se¢ also Mr.
Krikorian's statement before the House Armed Services Committee Subcommittee on Investigations, July 22, 1992, and
his article, DOD's Cost Premium Thirty to Fifty Percent, National Defense (Journal of the American Defense Preparedness

Association) 12-13 (Sept. 1992).
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The second reason for “buying commercial” is ‘0
gain access to modern technology. In many
fields, DOD is no longer the primary technology
driverintheU.S. economy. The ADPA and CSIS
studies found, for example, that all of the indus-
trial firms surveyed had established separate
divisions to perform DOD work because the
costs imposed by DODregulations would other-
wise have jeopardized their commercial busi-
ness. As a result, research and development
efforts were not performed in the same organi-
zation. Whenever research and development
conducted by each division had “spin-offs” for
the other, it was usually the commercial division
that created new technologies which were then
transferred to the military division.

While there are many reasons why DOD should
buy commercial products and components, it is
also evident to the Panel that there are many
legitimate reasons why DOD cannot purchase
commercial items to the same degree and in
precisely the same way as commercial compa-
nies. Some of these include: 2

¢ Some items simply do not have commercial
counterparts; e.g., nuclear submarines,
fighter aircraft, and tanks.

*The DOD, like any large organization, must
have some uniformity and consistency in the
equipment it uses, to promote efficiency and
to reduce training and fielding costs.

¢ The DOD'’s systems in some cases require
greater performance or reliability in more
adverse conditions than those typically avail-
able in the commercial market.

¢ The DOD may require a level of secrecy
about its requirements and acquisition pro-
grams that is inconsistent with commercial
buying practices.

Because of such factors, DOD must have flexibil-
ity to determine whether it is in the best interest

of national defense to buy commercial items ina
specific instance. The Panel recommends that
this flexibility be provided in regulations rather
than attempting to define those specific circum-
stances by statute.

PANEL RECCMMENDATIONS

The commercial item statute proposed by the
Panel consists of a new, core subchapter to be
added to Chapter 137 of Title 10 of the U.S. Code,
plus specific amendments to other existing sec-
tions of Title 10. The new and amended provi-
sions are intended to work together as a single
piece of legislation, although some portions,
such as rights in technical data and “buy Ameri-
can” preferences, are implemented by amend-
ments to existing chapters dealing with those
topics.

Definition of Commercial Items:
10 U.S.C. § 2302

The Panel spent a great deal of time drafting a
commercial item definition and conducted ex-
tensive reviews of its work in open sessions with
spokespersons for many interested segments of
the public, as well as representatives of various
government agencies (both within and outside
DOD). The definition adopted by the Panel,
which is an addition to the general definitions in
10 U.S.C. § 2302, is as follows:

(5) The term “commercial item” means

(A) Property, other than real property,
which: (i) is sold or licensed to the general public
for other than government purposes; (ii) has not
been sold or licensed to the general public, but is
developed or is being developed primarily for
use for other than government purposes; or (iii)
is comprised of a combination of commercial
items, or of services and commercial items, of
the type customarily combined and sold in com-
bination to the general public;

24 gp Chap. 8, pp. 14-15, of the Report for a more complete list.
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(B) The term “commercial item” also in-
cludes services used to support items described
in subparagraph (A), such as installation, main-
tenance, repair and training services, whether
such services are procured with the commercial
item orunder a separate contract; provided such
services are or will be offered contemporane-
ously to the general public under similar terms
and conditions and the government and com-
mercial services are or will be provided by the
same work force, plant, or equipment;

(C) With respect to a specific solicitation, an
item meeting the criteria set forth in
subparagraphs (A) or (B), if unmodified, will be
deemed to be a commercial item when modified
for sale to the government if the modifications
required to meet government requirements (i)
are modifications of the type customarily pro-
vided in the commercial marketplace or (ii)
would not significantly alter the inherent non-
governmental function or purpose of theitem in
order to meet the requirements or specifications
of the procuring agency;

(D) An item meeting the criteria set forth in
subparagraphs (A), (B), or (C) need not be
deemed other than “commercial” merely be-
cause sales of such item to the general public for
other than governmental use a.e a small portion
of total sales of that item; and

(E) An item may be considered to meet the
criteria in subparagraph (A) even though it is
produced in response to a government drawing
or specification; provided, that the item is pur-
chased from a company or business unit which
ordinarily uses customer drawings or specifica-
tions to produce similar items for the general
publicusing the same work force, plant, orequip-
ment.

In crafting this commercial item definition, the
Panel made a number of important choices:

Single Definition vs. Multiple Definitions

The Panel determined that ease of administra-
tion requires a single definition for commercial
items to be used nniformly throughout DOD.
From the outset, one of th.e Panel’s objectives in
defining a commercial item was to be able to
exempt items so defined from the reach of those
statutes and implementing reguvlaticns which
have created barriers to the acquisition of com-
mercial items.

Property vs. Services

Aftersurveying the statutory barriers to broader
use of commercial items, the Panel concluded
that statutes primarily create barriers to the ac-
quisition of manufactured products. In general,
statutes create barriers because they disrupt es-
tablished manufacturing methods, sources of
supply, and personnel practices. For example,
commercial companies generally try to establish
long-term supplier and subcontractor relation-
ships, and often have a supplier and subcontrac-
tor base in place well before the first unit of a
commercial item is manufactured. As a result,
the requirement that government contractors
establish subcontracting plans cannot be imple-
mented at all with respect to shipments from
inventory and can be implemented only with
great difficulty and disruption in order to fulfill
a specific POD contract. By contrast, these stat-
utes do not create the same type of barriers to the
acquisition of commercial services. With some
exceptions, companies that sell commercial ser-
vices to DOD appear to be able tn comply with
statutes governing service contrac.ors, such as
the Service Contract Act? and the Vietnam Era
Veterans Readjustment Act, 26 with less disrup-
tion to existing practices. Moreover, smaller
companies, which may have the greatest diffi-
culty in complying with unique statutory re-
quirements, should becomelargely exempt from
such statutes under the Panel’s proposed sim-
plified acquisition threshold amendments.2”

2541 US.C. §§ 351-358.
2638 US.C. §4212.

275¢e the "simplified acquisition threshold” of this summary as well as Chap. 4 of the Report.




Ancillary Services

Although the Panel decided to cover primarily
“property” within the commercial item
definition, itagreed that some types of services
ancillary to the accuisition of property also
had to be included within the definition of a
commercial item to avoid creating barriers to
the acquisition of the commercial items them-
selves. Industry groups advised the Panel that
commercial products are typically installed,
maintained, and repaired by workers in com-
mercial companies whose business practices
will not comply with contract-specific statu-
tory and regulatory restrictions. A similar
argument was made for training services,
which would use the same material, instruc-
tors, and classrooms regardless of whether a
product is sold to the government or sold
commercially. Again, theargument was thatit
made no sense — and indeed created a barrier
to the acquisition of commercial items them-
selves — to require a commercial company to
change its classrooms or its sources of repair
parts, or to comply with the Service Contract
Act, as a condition of accepting a government
contract for the performance of what would
otherwise be a service provided to the general
public. The Panel accepted this argument, but
imposed the additional requirement that to
enjoy commercial item status, such ancillary
services had to be offered contemporaneously
to the general public under similar terms and
conditions. This ensures that there must be
some reasonable expectation that the service
provided to DOD will also be provided to the
general public. A gap of a few months might
be reasonable, but a gap of several years be-
tween the date the service is offered to DOD
and the date it is offered to the general public
would not be.

Modified Products

Past practice has limited commercial acquisi-
tion to “off-the-shelf” items or “minor modifi-
cations” of off-the-shelf items. The Panel con-
cluded that such a narrow policy on modifica-
tions does not recognize current commercial
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reality. Today, a commercial buyer can often
buy a modified commercial product from a
commercial vendor if the cost of the modifica-
tion is not great compared to the cost of the
commercial item or to the value of the contract.
Because DOD will oftenbea “large buyer” and
will often have somewhat unique needs, DOD
should hat e the same flexibility as a commer-
cial company to obtain modifications that
would be available to, for example, a Fortune
100 company.

New Products; Combinations of Products;
Products Sold in Small Quantities to the
General Public

The Panel extended the concept of “commer-
cial item” to new products and to products not
yet sold to the general publicin order to ensure
that the government is not foreclosed from
buying “cutting edge” technology simply be-
causeitisan early, major buyer of that technol-
ogy. The purpose of this provision is to en-
courage the acquisition of new technology from
the commercial sector rather than “growing it
in-house.” Moreover, giventhelonglead times
frequently faced in the government procure-
ment cycle, it will often be essential to make
purchases at the cutting edge of technology in
order to ensure that an item is still current
technology by the time it is fielded. In addi-
tion, the Panel expressly defined asystem made
out of a combination of commercial items as a
commercial item so long as the combination
was of the sort that would be made for a
nongovernmental buyer. The purpose of this
provision was to allow DOD to contract for
systems, such as personal com, uter systems,
which typically are sold commercially as sys-
tems even though products from various ven-
dors may be assembled or integrated by yet
another vendor before thesale takes place. The
Panel’sdefinition covers combinations of com-
mercial items even if the precise system being
ordered by DOD had not been assembled be-
fore and sold commercially. Finally, the Panel
wanted to be clear that DOD is not to be
precluded from buying an item as a commer-
cial product simply because some arbitrary




percentage of sales has not been made to the
general public.28

Items Produced by “Dual-Use”
Manufacturers

As the defense budget shrinks from its 1986
high, it is clear that DOD demand alone will be
inadequate to sustzin the current size and surge
capacity of today’s defense-unique industrial
base.29 Therefore, if there is to be an ade-
quate industrial base, DOD must be able todraw
on both defense-unique and commercial com-
panies for the products it needs. As a first step
toward integration, the Panel recommends a
proposed section 10 U.S.C. § 2302(5)(E), whichis
intended to remove barriers to the use of com-
mercial processes, such as the manufacture of
paint or castings, which frequently are used to
produce a product to the specifications of the
buyer. The Panel felt that the same concern for
removing barriers to commercial-military inte-
gration — which justified removing barriers to
the acquisition of commercial items — also re-
quired regulatory and statutory relief to a sup-
plier of commercial processes to nongovernmen-
tal buyers. Otherwise, a commercial manufac-
turer would frequently be required as a condi-
tion of accepting a government order to change
its fundamental manner of doing business when
the need is for greater development of flexible
manufacturing in integrated facilities.

Existing Sources; Nondevelopmental Items

While the Panel’s emphasis has been on promot-
ing the use of commercial products both as end-

itemsand as components, it recognizes that wide-
spread use of commercial items will create a
transition problem for businesses that are to-
day supplying the DOD-unique products that
will be supplanted by commercial items.
Accordingly,the Panel has provided that
nondevelopmental items and existing sources of
supply will ordinarily be permitted to compete
for DOD’s procurement dollars on an equal
footing with commercial replacements. In addi-
tion, the Panel has specifically provided that
current policy on set-asides for small, minority,
and small disadvantaged businesses will not be
disturbed by the new statute. As a result, small
businesses which today supply ma. y defense-
unique articles for which there are commercial
equivalents should continue to have a market
for their products.3

Policy; 10 U.S.C, § 2301

Since 1984, CICA has provided that it is the
policy of Congress that DOD must “promote the
use of commercial products whenever practi-
cable.” However, the Panel determined that the
policy statement in CICA needed tobeamended
to reflect more ac-irately the pohc1es needed to
guide defense procurement in the post-Cold
War era of fiscal restraint. This was accom-
plished in three ways. First, to promote com-
mercial-military integration, section 2301 would
beamended toemphasize that commercialitems
shall be used by DOD whenever practicable,
both as end-items and as components. Second,
to cut the costs of defense-unique procurement,
when commercial items are not available or do
not meet DOD's requirements, the Panel would

B, recommending the adoption of 10 U.5.C. § 2302(4){D), the Panel rejected the percentage of sales tests currently used
for the catalog pricing exemption under TINA as tests relevant to commercial item acquisition policy.

295¢e, e.g.. Report of the Structure of U.S. Defense Industrial Base Panel of the Comm. on Armed Services of the House of
Representatives, Future of the Defense Industrial Base 1-2, 16 (April 7, 1992).

305ee the "socioeconomic laws” section of this summary and Chap. 4 of the Report for its rccommendations concerning
small and small disadvantaged businesses. The intent of those recommendations is to shelter small businesses furnishing
govemment—umque products from competitive pressure until they can move into commercial markets. The Panel also
recognizes that, in the past, Congress has objected to regulatory changes that would replace existing small business
sources with commercial companies. See, for example, the Defense Authorization Act for FYs 1990 and 1991, Pub. L. 101-
189, and H. Conf. Rep. No. 101-331 101st Cong., Ist Sess. 613 (1989). The Panel's recommended approach will allow
existing suppliers to comnete against new suppliers of commercial items.




require DOD to use suitable nondevelopmental
items prior to developing unique defense goods.
Finally, the Panel would amend section 2301 (b)(5)
to prohibit regulations which needlessly inter-
fere with the acquisition of commercial and
nondevelopmental items.

Procurement Planning; 10 U.S.C. § 2325

Section 2325 in Title 10 requires DOD to develop
its acquisition requirements to ensure the maxi-
mum use of commercial and nondevelopmental
items. 3! Since commercial and nondevelop-
mental items are required to be used only “to the
maximum extent practicable,” it is obviously
essential that DOD's requirements notbe drawn
insucha way that only defense-unique products
can meet them. The Panel has therefore sug-
gested amendments tosection 2325 which would
require DOD to:

¢ Define its requirements so that commercial
and other nondevelopmental items may be
procured to fulfill those requirements; and

e Prior to acquiring a defense-unique item, to
performmarket research to determine whether
commercial or nondevelopmental items, or
modified commercial or nondevelopmental
items, canbe used in place of a defense-unique
item.

Regulations

A proposed new subchapter of Title 10 imple-
ments the general guidance of section 2301 with
directions to the Secretary of Defense to issue
regulations governing the procurement of three
types of items: commercial end-items; commer-
cial components; and nondevelopmental items.

With respect to end-items, the Panel’s recom-
mendation mandates that DOD acquire com-
mercial end-items “whenever commercial items
will satisfy the needs of DOD.” The Panel in-

tends by this that commercial items should be-
come the norm, not the exception for end-items
other than those unique to DOD’s war-fighting
role. This will require agencies to perform mar-
ket research, to look diligently for commercial
items in the early stages of the procurement
process, and to use commercial items, including
modified commercial items, when these will
meet the minimum needs of the agency. In
determining the needs of DOD, the Panel in-
tends that DOD have latituc.e to select a defense-
unique acquisition plan when required by, for
example, industrial base or security concerns.
However, the authority to reject commercial
items on public interest or national defense
grounds should be exercised very sparingly and
at a level above that of the contracting officer.

The Secretary of Defense is required to draft
uniform terms and conditions for various types
of procurements and to establish an administra-
tive structure under which standard terms and
conditions could be varied if authorized by ap-
propriate authority. The Panel recommends
this structure for two reasons.

First, DOD must have some means to control the
actions of far-flung contracting activities. The
only practical way to achieve this control is for
DOD to mandate standard terms and conditions
that are to be used in the ordinary course of
business.

Second, DOD must have the flexibility at an
appropriatelevel of authority to modify or waive
standard terms and conditions if the need for, or
value of, a commercial item outweighs the ben-
efit of trading on the standard DOD form. The
principal problem DOD faces today in buying
commercial items and in attracting commercial
companies as sellers is DOD's inability to waive
terms and conditions imposed by statute, execu-
tive order, or regulation. The Panel recom-
mends exempting commercial item acquisitions
from many of the statutes that today impede the

3 Nondevelopmental items are defined in 10 U.S.C. § 2325(d) to include "any item of supply that is available in the

commercial marketplace.” See Chap. 1.2 of the Report.
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acquisition of commercial items. This does not
mean, however, as some industry comments
have suggested, that DOD must never ask for a
term or condition that falls outside current com-
mercial custom. Today, however, DODis in the
unhappy position of asking for any number of
unique terms and conditions that are extremely
expensive for commercial sellers to implement,
while at the same time being constrained by
statutory requirements from offering sustained
purchases of an item from one particular source.
This is a “lose-lose situation” for commercial
sellers. Nonetheless, it was apparent from in-
dustry comments that some commercial sellers
would be prepared to accept some government-
specific terms and conditions on some orders,
and that the willingness (or ability) of sellers to
comply withgovernment-specifictermsand con-
ditions will differ by industry, by company, and
by the size of the order. Accordingly, the Panel
found no reason to prohibit DOD absolutely
from negotiating for unique terms and condi-
tions if an appropriate level of contracting au-
thority thought this should be done.

With respect to components, the Secretary is
given authority to regulate the flow down of
government-unique clauses to vendors of com-
mercial components. How this should be done
will depend heavily on the nature of the end-
items being procured, and has been left to the
Secretary to determine. Nonetheless, the Panel
stated its preference that manufacturers of com-
mercial components should be as free as pos-
sible from government regulation inconsistent
with commercial practices, while recognizing
that prime contractors supplying government-
unique items will have good reason to want to
flow down some government-unique clauses to
subcontractors. For example, if the prime con-
tractor must accept a government-unique war-
ranty, the prime contractor will doubtless want
equivalent warranty protection from its suppli-
ers regardless of whether they supply defense-
unique or commercial parts. Accordingly, the
Panel did not foreclose some regulation of com-
mercial component manufacturers. On theother
hand, sources of government-unique products
should not be allowed to pass down willy-nilly
all contract clauses they must accept.
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Precedence; Exemptions

The proposed new commercial items subchapter
exempts procurements of commercial items from
those statutes which appeared to the Panel, after
reviewing recent industrial base literature and
holding lengthy discussions with industry and
government representatives, to create barriers
to the use of commercial items. In addition, it
establishes a rule of construction intended to
prevent inadvertent repeal and defines the rela-
tionship of commercial item acquisition to sim-
plified acquisition procedures and set-asides.

Many comments made to the Panel suggested
that the best method for facilitating the acquisi-
tion of commercial items was tc exempt com-
mercial acquisitions from all laws, other than
laws requiring full and open competition, that
are not generally applicable to U.S. companies.
While the Panel used this conceptas one guide to
identify statutory barriers to the use of commer-
cial items, it did not believe it was necessary or
appropriate for DOD to give up all contract-
unique socioeconomic, ethics, and regulatory
policies as a condition of obtaining commercial
items. Accordingly, the Panel used asadditional
criteria for exemptions such considerations as (i)
whether compliance with a statute was practical
if a commercial item was purchased out of in-
ventory; (ii) whether compliance would disrupt
sources of supply, personnel practices, and busi-
ness methods that would typically be in place in
acompany which served primarily the commer-
cial market; and (iii) whether compliance with a
contract-uniquerequirement would impose sub-
stantial expense ona “typical” commercial com-

pany.

In fashioning exemptions, as discuss=d above,
the Panel is not recommending the abandon-
ment of policies underlying laws to which ex-
emptions have been applied. However, the
Panel believes that many of the policies today
imposed on contractors in a government-unique
manner are also implemented in substantially
thesame way instatutes of general applicability.
In many cases, these policies should not be im-
plemented contractually because the costs of




government-specific contractualimplementation
nutweigh the benefits. Alternatively, there may
be ways to tailor the implementation of policies
to avoid substantial impacts on commercial op-
erations.

The Panel took three different approaches to the
implementation of exemptions. First, the Panel
drafted a new commercial items subchapter for
Title 10, which contains provisions which re-
place or supplement existing law. Second, the
Panel drafted exempting language in the body
of a statute itself. Third, the Panel listed the
remaining exemptions in the proposed new
subchapter. Table II in the appendix summa-
rizes the reasons for each such listed exemption.
TableIll in the appendix identifies those statutes
for which exemptions or amendments would be
required if other recommendations of the Panel
are not adopted.

Pricing of Commerciai Item Contracts;
Audit; Remedics

The Panel was told repeatedly that companies
which primarily sell to the commercial market-
place do not have accounting systems that will
permit them to supply cost or pricing data as
required by TINA. Because of the high cost of
implementing a government-specific account-
ing system, commercial companies will often
forego doing business with DOD rather than
implement a cost accounting system that would
permit them to comply with TINA. Thus, if
DOD is to be able to acquire commercial items
for which there is not adequate price competi-
tion as that concept is currently defined in TINA
and implementing regulations—suchasamodi-
fied commercial item or cutting-edge technol-
ogy protected fromdirect competition by patent,
copyright, or trade secret — appropriate relief
from TINA had to be found.

The required relief is given in two ways. First,
the Panel recommends amendments to TINA
itself that (1) expand and clarify the exemption
for adequate price competition when applied to
items (and services) purchased from a business
unit which produces the same or similar items

for the commercial market using the same or
similar production processes and (2) exempts
contract modifications to contracts awarded
under theexpanded definition of adequate price
competition or under catalog or market pricing.
Second, the Panel recommends a section on pric-
ing in its proposed new subchapter of Title 10.
By far the largest portion of commercial items
acquisitions will be able to be conducted through
competition as defined in 10 U.S.C. §§ 2302 and
2304 and in section 4 of the Office of Federal
Procurement Policy Act (41 U.5.C.§403(6)) oron
the basis of established catalog or market prices
asdefined inthe FAR (FAR 15.804-3(c)). Inthese
cases, the proposed subsection provides that the
contracting officer may presume that the pricein
the most advantageous offer, or a price based on
established catalog or market prices, is fair and
reasonable absent information to the contrary.
The proposed section does, however, require
the contracting officer to perform some “due
diligence” prior to award when the price is
based on catalog or market prices. Where com-
petition or established catalog or market prices
are not available, the Panel mandates that the
contracting officer use price analysis to deter-
mine the reasonableness of a price and provides
that the contracting officer may request “docu-
mentation” from offerors to assist in such analy-
sis. If, however, the reasonableness of a pro-
posed price cannot be established through price
analysis, the provisions of TINA again apply to
the acquisition. The Panel emphasizes that un-
der the combined authorities of its proposed
sectionand TINA, a contract will notbeawarded
unless the government can establish the reason-
ableness of the contract price by some means.

The Panel has intentionally referred to the infor-
mation to be supplied by an offeror in support of
priceanalysisas “documentation” and not “data”
to emphasize that its proposal does not autho-
rize the contracting officer to ask for cost or
pricing data as defined in TINA and its imple-
menting regulations. What is intended is that
the contracting officer can ask for information
that an offeror may have on hand as part of its
ordinary commercial operations. After discus-
sions with industry, the Panel concluded that
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most vendors of commercial items can provide
some form of documentation that would materi-
ally assist a contracting officer in determining
that a price is reasonable using price analysis.
On the other hand, it is frequently difficult,
particularly in a large or far-flung organization,
foran offeror to have sufficientinformation to be
able to certify that documentation is representa-
tive of all sales by the offeror or that the price
offered is the lowest oifered to any commercia:
customer for sales on similar terms and condi-
tions. The Panel has expressly refrained from
requiring any representation that documenta-
tion furnished is complete or that a price offered
to the government is the lowest offered to any
other customer. If, however, an offeror is un-
willing or unable to provide a sufficient basis for
adetermination of price reasonableness, and the
contracting officer cannot find other informa-
tionsupporting a conclusion that priceis reason-
able, then TINA applies.

For the sake of parallel treatment to TINA, the
Panel recommends a new subsection that cre-
atesacontractremedy applicable whenanofferor
“knowingly or negligently” provides inaccurate
documentation. This remedy is not intended to
replace existing contract fraud remedies or
criminal penalties for false claims and false state-
ments32 Instead, it is provided because the
government should have no less a remedy than
a private buyer whena contract priceis based on
fraud or negligent misrepresentation and in
recognition of the fact that circumstances may
make a contractual remedy more appropriate
and useful than the full panoply of sanctions for
fraud.3

Finally, tomake effective the government’s right
to receive a price reduction for inaccurate docu-
mentation, the Panel has provided for access to
the offeror's books and records in those situa-
tions in which documentation has been pro-
vided. This subsection is intended to replace all
other existing audit rights (including those in 10
U.S.C. §§ 2306a and 2313). The Panel received
testimony from industry that vendors of com-
mercial items will not ordinarily retain, for their
own purposes or for any greatlength of time, the
sort of documentation to be supplied under
proposed subsection 2xx5(b). Indeed, industry
argued that any audit right should terminate
withaward of a contract. On the other hand, the
Defense Contract Audit Agency (DCAA) and
GAO both commented that it would not be
practical to audit a reasonable number of com-
mercial item contracts if the audit right expired
with award. The GAO suggested that audit
should be available up to three years afteraward
or one year after final payment. The Panel
believes that one year afteraward isa reasonable
compromise between the needs of DOD and
current industry practice, especially since the
number of commercial item contracts awarded
annually under subsection 2xx5(a)(2) should be
small. Moreover, in many commercial items
contracts, the period for audit permitted by sub-
section 2xx5(d) may not be very different from
GAO's suggestion of one year after final pay-
ment. Absent a compelling demonstration by
DCAA or GAO that audit resources cannot be
made available within a year after award, the
period available for audit should not be ex-
tended. 34

3

2E.g., 18 U.S.C. §§ 287 and 1001 and the Civil False Claims Act, 32 US.C. § 3279.

33GAO commented that the Panel should extend the right to renegotiate contract price to circumstances in which
documentation is inaccurate through no fault of the offeror. The Panel rejected this suggestion as (a) inconsistent with
private commercial law and (b) inconsistent with the thrust of the Panel’s purpose of fostering civil-military integration
by facilitating transactions based on existing commercial practices in which price-related data is not collected for the
purpose of certifying accuracy to the government. The massive criminal sanctions applicable to offerors should ensure
reasonable care in making documentation submissions, and GAO has pointed to no documented need for strict civil

liability to ensure that pricing is fair and reasonable.

345ee, Chap. 8, p. 46 of the Report.
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SIMPLIFIED ACQUISITION THRESHOLD
AND SOCIOECONOMIC LAWS

There is an inverse relationship in DOD con-
tracting between the dollars expended and the
numbers of contract actions, with over 50 per-
cent of those actions above $25,000 involving
contracts of less than $100,000. Although these
actions account for less than five percent of DOD
expenditures, they requireaninordinateamount
of time toaward and administer, largely because
of numerous contract provisions required by
statute and implementing regulations35 This
problem has persisted despite long-standing
efforts by Congress and DOD to simplify acqui-
sition procedures for small-dollar contracts in
order toreduceadministrativecostsand tospeed
procurement. Consequently, there is probably
no single area of acquisition law where there is
a greater potential to reduce costs, while retain-
ing the management controls needed for the
accountability of public funds, than in small-
dollar DOD contracts.

SIMPLIFIED ACQUISITION THRESHOLD

Congress established a “small purchase thresh-
old” at $1,000 with the passage of the Armed
Services Procurement Act of 1947. Since then,
Congress has usually recognized the need to
balance the benefits of new legislation with the
potential foradverseimpacts upon the efficiency
of the procurement process. Periodic increases
in the level of the small purchase threshold have
been used by Congress to keep that level consis-
tent with the effects of inflation. Otherlawshave
also been deliberately drafted to minimize their

impact upon small-dollar value purchases usu-
ally by setting a "floor" below which the require-
ments of the new law would not apply. How-
ever, while the “ceiling” for simplified acquisi-
tions was regularly adjusted to account for the
declining purchasing power of the dollar, the
floors forapplying these other statutory require-
ments did not keep pace. As a result — and
contrary to the original intent of Congress — the
requirements of these statutes were gradually
applied to formerly simplified acquisitions. Pro-
cedures originally intended to expedite the eco-
nomic acquisition of small-dollar value items
and services are now subject to a wide array of
relatively complex and costly administrative
steps, solicitation provisions, and contract
clauses. Compliance with each of those provi-
sions adds to the administrative overhead of
both the government and its suppliers, while
also adding barriers to commercial-military in-
tegration.

The Panel believes that the best way to stream-
line smaller purchases is to create a new, uni-
form “simplified acquisition threshold” atalevel
of $100,000 (adjusted every fifth year for infla-
tion) toreplace the current small purchase thresh-
old of $25,000. To ensure that small business is
notadversely affected by this increase, the Panel
recommends extending the current small busi-
ness reservation established by 15 U.5.C. § 644(j)
up to the simplified acquisition threshold. By
substituting a uniform threshold forthe applica-
bility of all socioeconomic provisions in place of

35 Se¢ Table IV at the Appendix and Chap. 4.1 of the Report. When contracts under $25,000 are added to this total, more

than 98 percent of all DOD contracts are less than $100,000.
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the many differing thresholds which prevail
today, contracting officefs will not have to turn
toalabyrinth of regulations to determine whether
(and which) simplified procedures can be used.
Inaddition, as DOD budgets decline, contracting
offices will be able to conserve on contract ad-
ministration resources and devote greater effort
to contracts over $100,000, which account for
more than 90 percent of DOD’s acquisition funds.
Finally, small businesses whichreceive contracts
below $100,000 will nothave to cope with unique
and costly legislated contract requirements.

Inrecommending asimplified acquisition thresh-
old of $100,000, the Panel is not suggesting that
all purchases of supplies or services below that
threshold would be treated the same. Rather,
the Panel is recommending a level below which
the FARand the DFARS would prescribearange
of simplified procedures that would vary by
dollar valuein terms of such factorsas theamount
(and documentation) of competition required,
the formality and detail of price reasonableness
documentation, and the contracting form to be
used. Part 13 of FAR and DFARS provide a
range of such procedures appropriate to the
wide variety of simplified acquisitions, ranging
from small imprest fund or credit card pur-
chases to those requiring wider competitionand
more structured processes.

ThePanel’s recommendation consists of four parts.

L. Establish a Simplified Acquisition
Threshold at $100,000.

The small purchase threshold was elevated to its
presentlevel of $25,000 in 1986. Small purchases
were intended to besimplified by this threshold;
i.e., not burdened with costly requirements un-
related to the value of the items or services being
purchased. The Panel recommends that the
threshold for simplified acquisition be increased
to $100,000. While any level is somewhat arbi-
trary, the Panel strongly believes $100,000 is
justified for several reasons.

First, the Panel reviewed available procurement
statistics, which show that across a number of
statutory programs, a $100,000 threshold will
simplify over 50 percentof contractactions above
$25,000 while affecting less than 5 percent of
DOD expenditures above that amount. A
$100,000 threshold will mean that some 98 per-
cent of all DOD contract actions can be accom-
plished under simplified procedures. Thresh-
olds above $100,000 begin to impact more sig-
nificantly on theamount of spending that would
be released from complex regulation, although
anargument could certainly be made —and has
been made by the executive branch in some
cases — for a higher threshold. On the other
hand, stopping at a threshold of $50,000 would
only free about half as many contract actions
from complex regulations as the $100,000
threshold.

Second, Congress set $100,000 as the floor for the
application of several recent statutes on pro-
curement integrity and lobbying. While these
laws impose restrictions on all contractors, they

do not require contractual coverage below
$100,000.36

Third, statements received by the Panel from
several DOD agencies suggested that, as con-
tract staffs are cut back as part of the overall
defense “build-down,” it will be difficult for
contracting officers to spend much time on con-
tracts below $100,000.

Fourth, it seemed unlikely to the Panel that any
company would actually be willing to spend the
money to make fundamental changes in the way
it does business in return for a sale of $100,000 or
less. This may be particularly true of small
businesses, which are the preferred recipients of
contracts of thissize. Indeed, the Panel members
are all familiar with anecdotal evidence show-
ing that many small businesses never gainactual
knowledge of, understand, or implement the
“boilerplate” that is today inserted into smaller
contracts.

36See 1011S.C. § 2397c(a)(1), 41 U.S.C. § 423(e)(7), and the Byrd Amendment, 31 U.S.C. § 1352 note.
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Fifth, it appears that the great majority of con-
tracts above $25,000 and below $100,000 are
awarded on the basis of competiiibn, which
makes such contracts good candidates for sim-
plification, since competition will be the norm.

Sixth, a $100,000 threshold was authorized for
Operations Desert Shield and Desert Storm for
overseas purchases, a step which proved essen-
tial to the rapid mobilization of U.S. and allied
forces.

Finally, the Panel approached its review with
the presumption that each socioeconomic pro-
gram created by Congress is important and
should be implemented to the greatest extent
consistent with reasonably efficient procurement
procedures. At the same time, the Panel was
mindful that its enabling legislation directed it
to consider how procurement could be stream-
lined. The Panel believes that adoption of the
$100,000 threshold continues the government’s
commitment to socioeconomic (and other regu-
latory) programs, reduces the barriers to small
and small disadvantaged business participation
in government contracting, and streamlines the
defense acquisition system. The Panel under-
stands that the major objection to using the
$100,000 threshold for domestic purchases has
been the perceived impact of sucha threshold on
small and minority businesses. As set out more
fully in the next section of this summary, (and
Chapter 4.3 of the Report) the Panel has recom-
mended statutory changes to protect the inter-
ests of small and minority businesses in receiv-
ing smaller contracts on a priority or set-aside
basis. This, the Panel hopes, will remove the
principal objection to use of the $100,000 thresh-
old for domestic acquisition.

II. Adjust Existing Statutory Floors to Not Less
Than $100,000.

The Panel identified some 30 laws requiring
clauses in contracts at various values below
$100,000. These statutes and their respective
contract clauses are set out in Tables V and VI of
the appendix. The Panel makes two different
recommendations with respect to such laws.
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One group of laws should continue to apply to
simplified purchases, but should not require
implementation in contracts. Examples of this
type of law are prohibitions against gratuities or
the hiring of certain debarred individuals. This
set of laws, like criminal law, is binding whether
or not clauses appear in a contract. The reason
for removing the clauses is to permit smaller
transactions to be handled by credit card, elec-
tronic data interchange, or other simplified
means where there may be no “contract” in the
classic sense of a paper document within which
to place the clauses. Indeed, one of the greatest
barriers to the implementation of credit card
purchasing for smaller DOD contracts is the
need to have a paper contract which contains
clauses mandated by, for example, the Walsh-
Healey Act or Exec. Order No. 11246.

A second group of laws is not self-executing, but
applies only if implemented by contract clause.
Examples are the Service Contract Act and the
Davis-Bacon Act. As to these laws, the Panel
recommends that the statutory floor below which
the law does not apply be set at the simplified
acquisition threshold (i.e., $100,000 as adjusted
for inflation). The reason for increasing these
thresholds is to reduce the amount of paper-
work required to award the contract and moni-
torits performance, tospeed theaward of smaller
contracts, and to reduce costs of performance by
the private sector — which will hopefully lead to
reductions in the price of smaller contracts. In
this regard, the DOD Directorate for Contract
Policy and Administration advised the Panel
that the lead time for procurements above the
current small purchase threshold averages four
to six months, while the lead time below the
threshold averages one month. In addition, a
number of DOD agencies advised the Panel that
cutbacks in defense manpower will, as a practi-
cal matter, make monitoring smaller contracts
very difficult. The threshold recommended here
will simplify more than 50 percent of contract
actions over $25,000 butimpact only a very small
percentage of total DOD spending. The $100,000
threshold will conserve contract administration
resources, allow agencies to focus management




efforts on high-value contracts, and limit any
impact on socioeconomic programs.37

III. Reserve Purchases under the Simplified
Acquisition Threshold for Small Business.

At present, all purchases below the small pur-
chasethreshold arereserved by statute (15U .S.C.
§ 644())) for small business so long as there is a
reasonable expectation that at least two small
businesses will compete and can be competitive
on price and quality. By regulation, contracts
above the small purchase threshold can be set
aside (totally or partially) for small business or
small disadvantaged businesses, again so long
as there is a reasonable expectation that two or
more responsible offerors will bid for the work
and reasonable price and quality will result. The
Panel was advised by the DOD Office of Small
and Disadvantaged Business Utilization that
thousands of DOD contracts between $25,000
and $100,000, totaling in the hundreds of mil-
lions of dollars, are today set aside by regulation
for small business or small disadvantaged busi-
ness. The Panel believes it is appropriate to
continue existing practice as the simplified ac-
quisition threshold is raised to $100,000, and
therefore recommends raising the statutory small
business reservation in 15 U.S.C. § 644()) to
$100,000 as well.

In recommending that the small business reser-
vation be raised, the Panel is aware that today
many DOD contracts between $25,000 and
$100,000 are awarded pursuant to section 8(a) of
the Small Business Act (15 U.S.C. § 637(a)) or
under the predecessors to 10 U.S.C. § 2323 (and
related Public Laws).38 It has therefore draft-
ed amendments to 15 U.S.C. § 644(j) that permit
set-asides of DOD contracts below $100,000 to
minority and small disadvantaged businesses to
continue. The Panel stresses that the purpose of

this amendment is to ensure that the enlarged
small business reservation does not interfere
with current practice. In addition, it is not the
Panel’s intention to “exempt” awards under the
8(a) program or section 2323 from the simplified
procedures authorized for contracts below
$100,000; to the contrary, the Panel believes that
simplified procedures should be used to the
maximum extent practical for all contracts un-
der $100,000 including those awarded under
set-asides.

Finally, the Panel notes that section 801 of the
National Defense Authorization Act for FY 1993
has added a requirement that the Secretary
of Defense “provide guidance to Department of
Defense Personnel on the relationship among”
the set-aside programs created unde: section
8(a) of the Small Business Act, section 15 of the
Small Business Act (15 U.S.C. § 644), and section
2323 of Title 10. The Panel recommends that
allocation of DOD contracts below the simpli-
fied acquisition threshold be made pursuant to
such regulations and not by statute in order to
permit the Secretary to meet the various socio-
economic participation goals levied on DOD.

IV. Simplify and Modernize Contract
Notice Procedures.

Inordertoensurebroader publicaccess tostream-
lined procurement opportunities, the Panel rec-
ommends increased use of electronic procure-
ment notice and contracting methods. Current
notice requirements are set by section 18 of the
Office of Federal Procurement Policy Act (41
US.C. § 416). This provision requires DOD
contracting offices to post public notices of any
solicitation expected to exceed $5,000 ($10,000
for civilian agencies) and to advertise procure-
ments above the small purchase threshold in the
Commerce Business Daily (CBD).

37For a fuller examination of the $100,000 floor, see the separate statutory discussion for each statute listed in Table V1.

38 Formerly the "section 1207 program.” See Pub. L. No. 102-484, § 801, 106 Stat. 2315, 2442 (Oct. 23, 1992).
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The Panel recommends the following amend-
ments: 40

¢ Raise the threshold for synopsis in the CBD to
the simplified acquisition threshold. This
change alone should substantially decrease
procurement lead times for smaller purchases.

® Require all solicitations above $10,000 to be
posted locally, preferably through the use of
electronic bulletin boards, 800-numbers or
other methods of electronicadvertising. When
the synopsis threshold is raised to $100,000, it
is critical to small business that an effective,
low-cost, and efficient replacement be found.
Physical posting of a paper notice at a local
contracting office does not fill this bill.

Require the Administrator for Federal Pro-
curement Policy (by amending section 416 to
add a new subsection (e)) to develop uniform
regulations to establish widespread notifica-
tion of opportunities below the simplified ac-
quisition threshold. Thereare today anumber
of efforts within DOD to aggressively pro-
mote the use of electronic notice and contract-
ing methods. Given the speed with which
electronic technologies change, it would be
inappropriate to legislate the form such notice
must take. Instead, the Administrator should
be charged with phasing in electronic meth-
ods as the required technology becomes rea-
sonably available to governmentand thebusi-
ness community in general and small busi-
ness in particular.41

SOCIOECONOMIC LAWS

Oneofthe mandatesin the Panel’s charter wasto
recommend the elimination of those statutes
unnecessary to the buyer-seller relationship.
Under this criterion, few, if any, of the socioeco-

nomic statutes would beretained. However, the
proliferation of socioeconomic statutes appli-
cable to DOD — 114 such statutes (either sepa-
rate sections of the U.S. Code or specific sections
of various public laws) were reviewed by the
Panel — shows that the defense acquisition sys-
tem reflects a balance between the requirements
of efficiency or streamlining and the dictates of
larger national goals. In short, the requirements
of the common defense have always been bal-
anced by the necessity to promote the general
welfare. Each defense dollar is expected to
perform double duty: not only satisfying the
primary purpose for which it was authorized
but contributing as well to the objectives of full,
fair,and equal employment opportunity, proper
utilization of the defense industrial base, pro-
motion of small business and minrority business,
and protection of the environment.42

A Consolidated Socioeconomic
Chapter in Title 10

Existing socioeconomic laws are a diverse mix-
ture of unrelated enactments, with many of the
laws affecting DOD not even being codified.
The Panel recommends that Congress consider
the adoption of a new chapter of Title 10 which
would consolidate existing socioeconomic policy
— especially the small and minority business
legislation that is today scattered in authoriza-
tion and appropriation acts — and would create
a structure for future laws. The Panel believes
thata comprehensive new chapter should do the
following:

Enumerate the laws applicable to DOD. — The

public laws reviewed by the Panel suggest a
pattern in which annual defense authorization
orappropriations acts regularly become the pre-
ferred vehicles for the imposition of new socio-
economic requirements on DOD. These new

4Ogee Chap. 1.2 of the Report for a full discussion of 41 US.C. § 416.

411t i5 the Panel's hope that the Administrator would encourage contracting offices to move to electronic notice and
contracting by reducing procurement lead times for solicitations that are posted electronically.

”'See, Chapters 4.1 - 4.4 of the Report
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and often complex statutory requirements in
uncodified law make it very difficult to deter-
mine which laws are no longer necessary, which
conflict with others, and which in combination
have impacts that no one anticipated or desired.
Old laws are seldom repealed, spawning an
even greater number of regulations.

Streamline requirements. — The 114 socioeco-
nomic statutes which were reviewed for their
impact upon defense procurement represent a
potpourri of requirements imposed upon the
DOD from multiple sources with varying de-
grees of relevance, validity, and importance to
the national interest or the national defense.
While each socioeconomic law may have been
passed with the best of intentions and the purest
of motives, their cumulative effect has been to
add both costs and significant barriers to com-
mercial-military integration outlined above.
Consolidation into a new section of the U.S.
Code would encourage the drafting of legisla-
tion based on a comprehensive view of the ac-
quisition system.

Balance the Desire to Legislate Against the
Practicalities of a Decreasing DOD Work Force.

— A recent study by the Merit Systems Protec-
tion Board documented the fact that the
government’s 31,000 contracting officers are
hard-pressed even today to administer a pro-
curementsystem characterized by a “potentially
counterproductive growth in federal procure-
ment policy and procedures.” 43 With fewer
contract administrators and auditors available
in the future, DOD clearly needs to be able to
focus the efforts of these specialists on contracts
which carry the greatest number of dollars —
and a concomitantly higher degree of risk to the
government — and where social programs will
have the greatest impact.

Reduce Contractual Implementation of Laws.
— In the past, many socioeconomic statutes

havebeenimplemented by contract clauses, with
the result that most violations of statute are also
breaches of contract. The Panel recommends
thatany comprehensive review of socioeconomic
policy give serious consideration i replacing
the doctrine of “enforcement through contract
clauses” with a mechanism, such as suspension
and debarment, which gives the government the
power needed to obtain compliance through
direct enforcement. More straightforward en-
forcement methods would avoid the enormous
clutter found in contemporary government con-
tracts, ease the burden on a shrinking contract-
ing work force, and reduce barriers to commer-
cial-military integration.

Labor and Equal Opportunity

In its review of the labor statutes pertaining to
defense procurement, the Panel concentrated on
those statutes which, because of their unique
requirements, place an unusual burden upon
the defense procurement system. Only three
labor laws appeared to create such burdens: the
Davis-Bacon, Service Contract, and Walsh-
Healey Acts. Although these are “prevailing
wage” statutes that do not single out DOD, per
se, they apply to a wide range of defense con-
tracts involving, respectively, construction, ser-
vices,and manufactured goods. Although Davis-
Bacon and Walsh-Healey were passed during
the Great Depression, they have become legisla-
tive landmarks, surviving periodic attempts at
repeal or reform. The General Accounting Of-
fice (GAO) has, in successive reports, urged the
repeal of both the Davis-Bacon and Service Con-
tract Act, arguing that they are hard to adminis-
ter and that they inflate the costs of government
contracts. 44

The Panel’s principal recommendations on the
Davis-Bacon and Service Contract Acts were
formulated with the overriding objective of el-

43U.S. Merit Systems Protection Board, Work Force Quality and Federal Procurement: An Assessment, Washington, D.C., July

1992, p. i

44See, respectively, U.S. General Accounting Office, The Davis-Bacon Act Should Be Repealed, GAO/HRD 79-18, April 27,
1979; and The Congress Should Consider Repeal of the Service Contract Act, GAO/HRD 83-4, Jan 31, 1983. See also Chap. 4.2

of the Report.
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evating their thresholds to a common level of
$100,000, consistent with the simplified acquisi-
tion threshold discussed above. The application
of this threshold to the labor laws would provide
a common floor of $100,000 in place of the wide
variations that currently prevail — $2,000 for
Davis-Bacon and $2,500 for the Service Contract
Act, for example. For Davis-Bacon, the elevated
threshold would streamline 52.5 percent of DOD
contract actions above $25,000 while affecting
only 7.0 percent of the dollars; for the Service
Contract Act, 57.3 percent of the actions would
be streamlined while only 7.8 percent of the
contract dollars would be affected ®® In taking
this position, the Panel specifically rejected the
advice of those who urged either higher thresh-
old levels or the outright repeal of both these
laws. However, the Panel accepted the recom-
mendations of many people who urged the re-
peal of the Walsh-Healey Act. This statuteisone
that has gradually outlived whatever usefulness
it may once have had, its major provisions hav-
ing been whittled away by the passage of more
progressive legislation over the years. 46

The general need to consolidate a number of
labor-related requirements at the $100,000 level
also led to the Panel’s recommendations con-
cerning the Miller Act (40 U.S.C. § 270a, et seq.).
This law protects the government against non-
performance and related liabilities by imposing
a bond requirement on prime contractors per-
forming federal construction projects exceeding
$25,000. To provide greater uniformity in con-
tractadministration, the Panel proposes amend-
ing the Miller Act to adjust this threshold to
$100,000. In presenting this recommendation,
however, the Panel carefully considered a num-
ber of comments which strongly suggested that
it was in the best interests of the government to

retain the present threshold. While the Panel has
no doubt concerning the recommended level of
the Miller Act threshold, it suggests that Con-
gress may well wish to approach that goal
through the intermediate step of either a test
program or a study designed to monitor the
application of the streamlined acquisition pro-
cedures recommended here.

Small and Disadvantaged Business

One of the most important areas examined by
the Panel concerned the relationship between
the defense procurement system and those laws
which Congress enacted to promote the inter-
ests of small business, especially those busi-
nesses which are both small and disadvantaged.
The Small Business Act clearly has a major effect
on DOD acquisition policy, an effect which has
been magnified by a succession of defense au-
thorization and appropriations acts mandating
specificactions by DOD to support various small
business programs. In assessing the impact of
these requirements, however, the Panel was
mindful that another congressionally-chartered
body, the U.S. Commission on Minority Busi-
ness Development, had been formed in 1989
with the broader mandate of examining the op-
erations and policies of the Small Business Ad-
ministration, as well as assessing the general
state of the minority small business community
nationwide. The Commission's final report, is-
sued in September 1992, will clearly have a
major influence upon future discussions of mi-
nority business issues.” Despite the differences
in charters — as well as the time and resources
devoted to their respective studies — this Panel
made a number of important recommendations
which support the Commission's objectives:

45 Source: 05D, Directorate for Information Operations and Reports, DOD Prime Contract Awards, Size Distribution, FY

1991, p. 16.

40 1t should be emphasized that those provisions of Walsh-Healey which grant expanded procurement opportunities for
theblind and severely handicapped (41 U.5.C. §§46-48c¢, also known as theJavits-Wagner-O'Day Act) would be preserved

under the Panel's recommended changes.

47y 5. Commission on Minority Business Development, Final Report, (Washington, D.C: USGPO, September 1992). See

also Chap. 4.3 of the Report.
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* Congress should replace existing small busi-
ness legislation — much of which is con-
tained in frequently-changed uncodified law
and some of which is internally inconsistent
—withacomprehensiveand consistentsmall
business code.

¢ In such a new code, Congress should go
beyond the allocation of procurement dol-
lars and make provision for access by small
business to capital, training, and manage-
ment support.

® The Secretary of Defense should consider
appointing a DOD advisory committee on
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small business to provide continuing advice
on the management of DOD small business
programs.

* Congress should amend 15 U.S.C. § 637 to
permitdirect contracts between federal agen-
cies and small businesses selected for award
under the Small Business Administration’s
“section 8(a)” program.

¢ Congress should repeal § 804 of the DOD
Authorization Act for FY 1993 or extend its
procedures governing certificates of compe-
tency to all federal agencies.




CONTRACT MANAGEMENT

The Panel’s Report contains extensive analyses
of twoareas whichare fundamental to theacqui-
sition process: contract formation (issues gener-
ally arising before the award of a DOD contract)
and contract administration (those activities
necessary to ensure that both the government
and its suppliers fulfill their obligations under
thecontract). A closely-related area involves the
methods and forums for the resolution of pro-
tests which may arise in the course of a procure-
ment. All three of these areas are central to the
DOD contracting process and, for that reason,
are summarized here under the title contract
management.

As an overview, the Panel found that the major-
ity of these laws were necessary for the buyer-
seller relationship. In line with its charter, how-
ever, the Panel recommended numerousamend-
ments, consolidations, and repeals to improve
and strengthen the contract management pro-
cess, while fulfilling the goals of streamlining
and simplification.

CONTRACT FORMATION

Chapter 1 of the Panel’s Report sets forth its
analyses and recommendations on the statutes
pertaining to contract formation, including those
on procurement protests. The Panel’s review of
these statutes began with those in which Con-
gress set forth fundamental policies governing
the operation of the procurement system and

procedures for government agencies. Those
policies are derived from the fundamental con-
cept of competition, an idea that has been em-
bedded in government contract law since the
earliest days of the Republic. In 1809, for ex-
ample, Congress enacted a law to provide that
“all purchases and contracts for supplies and
services shall be made by open purchase or
by previously advertising for proposals.” 48
Morerecently, in response to concerns that com-
petition had become the exception and not the
rule in government contracts, Congress estab-
lished full and open competition as the guiding
principle for all government acquisitions. The
Conference Report on the Competition in Con-
rracting Act (CICA) of 1984 explained this prin-
ciple as follows:

The conference substitute uses “full and
open competition” as the required stan-
dard for awarding contracts in order to
emphasize that all responsible sources are
permitted to submit hids and proposals for
a proposed procurement. The conferees
strongly believe that the procurement pro-
cess should be open to all capable contrac-
tors who want to do business with the
Government. ¥

The full and open competition policy underlies
all of the Panel’s recommendations on contract
formation. The Panel believes that its recom-
mendations will improve and strengthen the

487 stat. 536.
49

H.R. CONF. REP. NO. 861, 98th Cong., 2d Sess. 1442 {1984).
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competition process and enable DOD to gain a
fuller measure of the benefits of competition,
including competition for commercial and
nondevelopmental items.

Congressional Defense Procurement Policy

10 US.C. § 2301 states congressional policy for
defense procurement. The Panel has recom-
mended amendments incorporating several of
its objectives — stated above in the introduction
— into the existing statements of congressional
policy in a manner that preserves congressional
intent and clarifies priorities. The proposed
changes provide a clear recognition of the need
for an optimum balance between efficiency, full
and openaccess to the procurement system, and
sound implementation of socioeconomic poli-
cies. The Panel believes that it is both accurate
and useful to recognize in congressional policy
that there are trade-offs 7nd compromises re-
quired between worthwhile objectives. It also
has recommended clear policies on preferences
for commercial and nondevelopmental items,
appropriate allocation of risk between the gov-
ernment and contractors, and fair and expedi-
tious resolution of protestsand disputes through
uniform interpretation of laws and regulations.

Definitions

In 10 US.C. § 2302, "Definitions,” the Panel has
recommended a new definition of "commercial
item"” and the relocation and refinement of the
definition of "nondevelopmental item” from 10
U.5.C.§2325(d). Greaterreliance on, and consis-
tency with, section 4 of the Office of Federal
Procurement Policy Act (41 US.C. § 403) and
increase in the authority to procure outside the
United States in support of contingency opera-
tions, as defined in section 101(47) of Title 10,
have been proposed.”

The Panel considered amending this and other
CICA-related statutes to provide a definition for
the term “adequate and eftective competition”
and the conditions under which such competi-
tion could be used. The Panel perceived situa-
tions in which the responses received to a solici-
tation did not warrant the expense of preparing,
reproducing, and distributing solicitation docu-
ments, but also noted that as the technology of
electronic data interchange (EDD matures, the
costs of preparing and publicizing solicitations
are likely to decrease.

The Panel was particularly mindful of con-
cerns expressed by Congress when it enacted
CICAS! and the Panel concluded, based upon
its own knowledge and experience, that there
would be great difficulties involved in precisely
defining “adequate and effective competition,”
as wellas significant possible unintended conse-
quences of the adoption of that standard. The
Panel concluded after extensive discussion that
retreat from the “full and open competition”
standard was neither warranted nor wise,

Competitive Statutes

There are 14 statutes, codified in Titles 10, 40,
and 41, which, together with the procurement
protest system, provide the fundamental frame-
work for the system of competitive procurement
in DOD. 52 When applied in conjunction with
the Truth in Negotiations Act at 10 US.C. §
2306a, 53 these statutes also provide the funda-
mental framework for sole-source or limited-
source negotiations under exceptionsto the gen-
eral requirement for full and open competition,
including the methods for <election and award
of architect-engineering services.

Four of these statutes are on the critical path of
every procurement.  Section 2304 of Title 10,

50See the analysis at Chap. 4.1 of the Report.

51 See Chap. 1.1 of the Report.

52 5¢ Chapters 1.2 and 1.5 of the Report for analysis of competitive statutes and procurement protest, respectively,

53590 Chap. 1.3 of the Report.
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“Contracts: competition requirements,” provides
the fundamental requirement for full and open
competition, as well as the exceptions and the
methods for justifying these exceptions. It also
provides the statutory basis for inclusion in the
regulations of simplified procedures for small
purchases. Section 416 of Title 41, “Procurement
notice,” prescribes the public notice require-
ments for procurements to ensure prospective
offerors are aware of solicitations to be issued
and awards made. Section 2305 of Title 10,
“Competition: planning, solicitation, evaluation,
and award procedures,” prescribes these pro-
cesses, both for sealed bids and competitive
proposals. Section 2306 of Title 10, “Kinds of
contracts,” provides broad latitude for the kinds
of contracts that may be used, places limitations
on fees in cost type contracts, and prohibits cost-
plus-a-percentage-of-cost contracts. Taken to-
gether then, these four statutes tell when to
compete, how to compete, and what kinds of
contracts may be used. The Panel concluded
that these four statutes, including the funda-
mental requirement for full and open competi-
tion, continue to provide a sound framework for
conducting the DOD procurement process inan
open, fair, and ethical manner, while meeting
mission requirements. The most important rec-
ommendations on these four statutes are sum-
marized here.

The Panel recommended 10 amendments to sec-
tion 2304, “Contracts: competition require-
ments.” All but one of these are procedural or
are necessary to implement other recommenda-
tions of the Panel. These include amendment of
section 2304(g) to provide for simplified proce-
dures in the Federal Acquisition Regulation for
purchases of property or services with a value
not in excess of the new $100,000 “simplified
acquisition threshold.” 54

The Panel’s major substantive recommendation
for amendment of section 2304 is to delete the
authority and rule structure for master agree-
ments for advisory and assistance services, cur-

rently at section 2304(j), and substitute a com-
pletely new section 2304(j). This new section
would set forth in law the recognition of the
legitimate need for contracts that do not procure
or specify a firm quantity of supplies or services,
the use of proper delivery or task orders under
such contracts, and the criteria that such con-
tracts must meet in order for the delivery or task
orders issued under them to be exempt froni the
notice requirements of 41 U.S.C. § 416 (synopsis
or posting requirements) and from separate com-
petition or approval of a justification under sec-
tion 2304(f).

Since the master agreement authority of section
2304¢j) is lirited to advisory and assistance ser-
vices and includes many restrictions on award,
duration, and competition of individual task
orders, the Panel believes that it was a sincere,
but not entirely successful, attempt to address
one very important portion of a larger problem.
The Panel believes that its recommended statu-
tory rule structure will meet thelegitimate rreds
for having contracts in place to respon-..ely
provide supplies or perform services when the
quantities, timing, and exact nature are not
known in advance. Asimportant, it will help to
prevent the improper use of such contracts to
avoid competing new orexpanded requirements
when competition is appropriate. It will also
ensure proper approval of the justification when
competition is not appropriate.

Among the proposed amendments to section
2305, “Competition: planning, solicitation, evalu-
ation, and award procedures,” three are an inte-
gral part of implementing the Panel’s recom-
mended improvements in the protest process.
These proposed amendments would-

® Require regulations which address the de-
briefing of unsuccessful offerors to help elimi-
nate needless protests. The Panel believes
timely and meaningful debriefings should be
a statutory requirement, but the detailed re-

54

See Section 11 of this Summary as well as Chap. 4.1 of the Report.
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quirements of a debrxefmg should be left to
the regulatlons > These regulations would
accomplish three things: (1) establish criteria
for determining whether a debriefing is re-
quired; (2) provide that any required debrief-
ing be conducted to the maximum extent prac-
ticable within 15 calendar days after award;
and (3) providethatthe debriefing addressthe
strengths and weaknesses of the unsuccessful
proposal.

* Require contracting activities to establish,
and provide local access to, a protest file
containing releasable information, in order
to help prevent unnecessary multiple pro-
tests on the same proposed contract award.

® Grant to the agency head the same authority
to pay bid and proposal costs and legal fees
as the Comptroller General has, when the
agency determines a solicitation, proposed
award, or award does not comply with a
statute or regulation.

The Panel recommends four amendments to
section 2306, “Kinds of contracts.” Three of
these are procedural or needed to implement
other Panel recommendations. The major rec-
ommendation is to amend section 2306 by delet-
ing subsection (c), which requires a delegable
determination by the head of an agency before
use of a cost-reimbursement or incentive con-
tract. Congress has recently favored cost-reim-
bursement contracts for research and develop-
ment of major systems. Because contract-type
selection is an integral part of the acquisition
strategy and planning processes, the Panel be-
lieves the separate written determination is un-
necessary.

The Panel recommends five amendments to 41
U.S.C. § 416, “Procurement notice,” and makes
one recommendaticn for future consideration
by the Congress. Several of these amendments
were discussed in section III of this summary

under “Simplified Acquisition Threshold.”
These amendments to section 416, as well as
additional changes, are summarized here:

e Amend section 416 by replacing “small pur-
chase threshold” with “simplified acquisi-
tion threshold.”

¢ Amend section 416(a)(1)(B) to harmonize
the dollar threshold for posting notices at the
contracting office at $10,000 for both DOD
and the civilian agencies. Also, this amend-
ment would permit agencies to fulfill or
supplement posting requirements through
automated means, subject to rules to be is-
sued by the Administrator for Federal Pro-
curement Policy.

* Add section416(a)(1)(D) to generally require
automated means for transmitting solicita-
tion and award notices for publication in the
Commerce Business Daily (CBD).

* Add section 416(e) to allow the use of auto-
mated systems for actions under the simpli-
fied acquisition threshold.

As a result of the above amendments, fewer
procurement actions will require publication
in the CBD. To preventany potentialadverse
impact on competition, the new section 416(e)
would require the Administrator for Federal
Procurement Policy to issue rules to accomplish
notice through automated means and to take
into account the costs of automated means and
their availability to offerors, including small
businesses.

¢ Add section 416(a)(4) to increase flexibility
when setting deadlines for submission of
offers for commercial items.

Section 416(a)(3) establishes minimum time pe-
riods that offerors have to prepare their bids or
proposals after notice is published in the CBD.

35 See Chap. 1.2.2 of the Report.

6
See Chap. 1.2.9 of the Report.
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The Panel believes the time periods may be
excessive when the product sought isa commer-
cial item. For example, a supplier may already
have an existing catalog which describes the
item and shows the market price of a commer-
cial item and therefore does not need the usual
30 days to submit a bid. The present law pre-
cludes setting a shorter time for the submission
of bids and proposals and thus builds unneces-
sary delay and attendant costs into the acquisi-
tion process. The proposed section 416(a)(4)
exempts commercial items from the statutory
time constraints and directs the Administrator
for Federal Procurement Policy to issue rules
published inthe FAR which prescribe theappro-
priate time periods.

* The Panel recommends that Congress con-
sider alternative publication methods for ac-
tions above the simplified acquisition thresh-
old.

The Panel does not at this time advocate use of
automated systems in lieu of publication in the
CBD for actions over the simplified acquisition
threshold because that publication is at present
the only standardized, uniform repository of
such procurement information. As the technol-
ogy evolves and experience is gained, the Panel
recommends that Congress consider alternative
publication methods above the simplified ac-
quisition threshold and, when appropriate, au-
thorize the issuance of new uniform and govern-
ment-wide regulations.

The Panel recommends retention of 41 U.S.C. §
418 and 10 U.S.C. § 2318, both entitled, “Advo-
cates for Competition,” but with obsolete mate-
rial in section 2318(c) tc be repealed. The Panel
considered in its discussions whether competi-
tion is sufficiently institutionalized in DOD to
permit the elimination of competition advocates.
The Panel concluded that, in an environment of
decreasing budgets, fewer new programs, and
greater reliance on upgrades and modifications

of existing systems, it may be very difficult to
maintain current levels of competition or to im-
prove them further. For that reason, and inlight
of their expanded role as advocates for commer-
cialand nondevelopmental items, the Panel con-
cluded that the competitionadvocates should be
retained. %7

Truth in Negotiations Act

Section 2306a, “Cost or pricing data: truth in
negotiations,” oftenreferred toas “TINA,” clearly
impacts the critical path of many large-dollar
contracts awarded without price competition
and many significant contractual modifications.
Several public and private sector commenters
focused on the need to amend TINA, or its
regulatory implementation, in order to better
facilitate the procurement of commercial items
and make it easier for the government to buy
from commercial entities. Commercial com-
pany accounting systems do not normally pro-
duce the detailed cost and pricing data required
under TINA and do notsegregate or record costs
according to government accounting require-
ments.

After consideration of comments, analysis of the
law, and full consideration of the many related
presentations concerning TINA and the overall
subject of procurement of commercial items, the
Panel concluded that the threshold for applica-
tion of the statute should be stabilized and the
statute should be amended to facilitate acqui-
sition of commercial items. 8 The three most
significant of the Panel’s six recommended
amendments to the statute are:

¢ To maintain the dollar threshold for applic.
tion of the statute constant at $500,000 by
eliminating all words in the statute that refer
to the threshold reverting to $100,000 after
December 31, 1995, and repeal section 803 of
the National Defense Authorization Act for
FY 1991 (Pub. L. No. 101-510), as amended.

57 5ee Chapters 1.2.5 and 1.2.10 of the Report.

58
See Chap. 1.3 of the Report.
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* Toadd aspecificexceptioninsubsection (b)(2)
for modifications to contracts or subcontracts
for commercial items or services when the
modification exceeds the threshold, but does
not change the commercial item or service to
a noncommercial item or service or the modi-
fication is issued solely to purchase a commer-
cial item or service.

*To expand and clarify the exception for ad-
equate price competition as stated in subsec-
tion (b) by adding a new subsection (b)(3),
providing thata procurement can be exempted
from TINA under the adequate price compe-
tition exemption if: (1) the price is fair and
reasonable, and (2) the item is to be purchased
from a company or business unit that pro-
duces the same or similar item for the com-
mercial market using the same or similar com-
mercial production processes used to producc
the offered item for the government.

Over the past decade, the threshold forapplying
TINA to DOD, NASA, and Coast Guard con-
tracts has fluctuated between $100,000 and
$500,000. The first amendment listed above
would provide consistency, take into account
inflation since 1962, and maintain the threshold
atthe general level that applied when the statute
was originally passed. Stability will assist both
government and industry in planning their con-
tract surveillance or accounting systems and
will appropriately balance the risk to the gov-
ernment against the administrative costs of au-
diting and pursuing alleged defective pricing
cases. The specific requirements of Pub. L. No.
101-510,as amended, which call forareview and
report by the DODIG on the threshold change,
would beinconsistent with stability and predict-
ability in the threshold.

The Panel agreed that there is a legitimate con-
cern by commercial companies about the appli-
cation of TINA to modifications. Ifacommercial
company, whose accounting system will not
produce the cost or pricing data required by
TINA, wins a large contract for a commercial
item or service under adequate price competi-

tion, it may become subject to submission of
certified cost or pricing data if a modification in
excess of the threshold is needed, but the price of
the modification, itself, is not based on adequate
price competition. The recommended exemp-
tionis limited to only those circumstances under
which the contracting officer should be able to
determine the reasonableness of the price of the
modification by price analysis and comparison
to the price(s) under the basic contract.

The last amendment listed would remove un-
necessary impediments to the use of commercial
itemsand leading edge technology. Specifically,
by permitting the contracting officer to consider
the same or similar items produced under the
same or similar production processes as the
contractor’'s commercial items, proper consider-
ation will be given to the actual operation of
market forces in the determination of a fair and
reasonable price. Use of the term “same or
similar item,” recognizes the dynamics of the
marketplace where commercial items are fre-
quently undergoing changes: (1) to meet cus-
tomer-specific needs; (2) to use new technolo-
gies; and (3) to incorporate so-called planned
product improvements.

The proposed amendment provides for the con-
sideration of several different factors in deter-
mining if an item meets the proposed criteria for
the adequate price competition exemption and
is offered at a fair and reasonable price. Consid-
eration may be given to the prices of alternate
items that perform the same orsimilar functions.
This would allow the government to compare,
for example, the prices of items manufactured
with new technologies or processes to items
manufactured with older technologies or pro-
cesses. Consideration may also be given to the
prices at which the offeror has previously sold
the same or similar items and to the existing
commercial practices of contractors and subcc 1-
tractors. Under this last consideration, where a
subcontract price is established through the use
of existing vendor business relationships and
pricing methodologies regularly used for com-
mercial production, this factor may support a
determination of a fair and reasonable price.
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The proposed amendment also links the ad-
equate price competition exemption more di-
rectly to the use of market research techniques.
Consequently, the Panel believes there will be a
need for better training of contracting and re-
quirements personnel in market research and
price analysis techniques, as well as meaningful,
thoughtful, and innovative regulatory imple-
mentation.

Research and Development

Nineteen statutes analyzed by the Panel provide
the general statutory framework for research
and development.5® Among the Panel’s 14 re-
commendations, the two most important are:

* Amend section 2358, “Research projects,” to
clarify that advanced. as well as basic and
applied, research and development should be
included in the scope of authority granted in
the statute and that these authorities should
be clearly provided to both the Secretary of
Defense and the Secretaries of the military
departments. Implementation of this recom-
mendation will make section 2358 the funda-
mental statute providing authority for per-
forming research and development projects
and permit the repeal of sections 4503 and
9503, which are Service-specific statutes for
the Army and Air Force, respectively.

e Amend section 2371, “Advanced research
projects: cooperative agreements and other
transactions,” to delete “advanced research
projects” from the title and delete the subsec-
tion which provides authority that would be
redundant with section 2358 when amended
as recommended by the Panel. The net effect
is to amend section 2371 to focus its necessary
and very useful provisions more clearly on the
use of cooperative agreementsand other trans-
actions for research and development.

Other Related Statutes

The Panel analyzed twelve codified statutes, as
well as two uncodified sections of National De-
fense Authorization Acts, generally related to
contracting authoritiesand delegations, contrac-
tual terms and conditions, or limitations on con-
tracting.éo

Among other recommendations contained in
Chapter 1.6 of the Report is the amendment of
section 2310, “Determinations and decisions,”
to allow determinations and decisions to be
made for a class of purchases or contracts, “ex-
cept when expressly prohibited under this title.”
Thisamendment, along with conforming amend-
ments to section 2304, places the restrictions on
class determinations and decisions in the rel-
evant statute. It also clearly distinguishes class
justifications and approvals permissible under
section 2304 from the class determinations made
by agency heads prohibited by section 2310.

Also, the Panel recommends amendments to
section 2326, “Undefinitized contractual actions:
restrictions” as follows:

sAmend section 2326(b) to remove limitations
prior to definitization that are stated in terms
of expenditures and rely instead on limita-
tionsstated in terms of obligations. This recog-
nizes that the government indirectly controls
expenditures by limiting the government’s
liability to the amount obligated.

*Add section 2326(b)(4) to allow waiver by the
head of the agency of the percentage limita-
tions on obligations prior to definitization, if
necessary to support a contingency operation
as defined in 10 U.S.C. § 101(47) ®! or other-
wise in the best interests of the United States.
Contractors should not unreasonably be dis-

59See Chap. 1.4 of the Report.
60 S¢e Chap. 1.6 of the Report.

61 goe National Defense Authorization Act for FYs 1992 and 1993, Pub. L. No. 102-190, § 631, 105 Stat. 1290, 1380 (1991)

(defining "contingency operations”).
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couraged from meeting urgent requirements
because the time toaward a definitive contract
may exceed the time to physically deliver or
perform.

Section 2329, “Production special tooling and
production special test equipment: contract
terms and conditions” is recommended for
repeal. It requires regulations to implement
complex and detailed requirements concerning
payment for, and amortization of, the cost of
production special tooling and test equipment.
This section was an appropriate congressional
response to a controversy and a lack of uniform
DOD-wide policy. Based on significant changes
in both the circumstances and the statutory role
of the Director of Defense Procurement in
approving regulations and clauses, the Panel
believes that this subject can again be handled in
the regulations, with assurance of uniform and
equitable policies.

PROCUREMENT PROTESTS

In adopting CICA in 1984, Congress recognized
the vital role of procurement protestsinassuring
full and open competition, and stated that
formal protest proceedings were essential
because:

- ... (A) strong enforcement mechanism is
necessary to insure the mandate for competi-
tion is enforced and that vendors wrongly
excluded from competing for government
contracts receive equitable relief .62

Today, parties who object to agency actions in
connection with the award, proposed award or
procurement solicitation can file a formal pro-
test in four different protest forums external to
the contracting agency. Because of the distinct

history and statutory basis of each of these fo-
rums, the procedural and substantive law varies
by forum, as does the nature of the remedies
available. A brief description of these forums as
well as the Panel’s recommendations to increase
the efficiency and effectiveness of bid protest
remedies follows.

GAO Protests®®

Atthe GAQ, protests are resolved through writ-
ten decisions initiated by a letter outlining the
basis of the protest. The GAO will consider
protests which object to the terms of a solicita-
tion, a proposed award or award of a contract,
and must generally decide protests within 90
working days. The GAO normally bases its
decision on the written agency report submitted
in response to the protest and the protester’s
written comments to the agency report. Inorder
to develop a full record on the protested action,
a protester may request the agency to submit to
the GAO additional agency records with the
agency report. Where appropriate, the GAO
may conduct hearings and receive sworn testi-
mony on contested issues of fact. Hearings are
the exception rather than the rule under the
GAO procedure.

If the agency action is found to be in violation of
law or regulation, the GAO may grant the pro-
test and may recommend that the agency cancel
the solicitation, award a contract to another bid-
der, cancel an award, or take other such appro-
priateaction. Additionally, the GAOmayaward
bid and proposal costs or legal fees incurred
during the protest. If a protest is filed with the
GAO before contract award or if the agency is
notified by the GAO of a protest within 10 calen-
dar days after contract award, agencies must
ordinarily suspend contract award or stop work
on awarded contracts.

6211 R. CONF. REP. NO. 861, 98th Cong,, 2d Sess. 1435 (1984), reprinted in 1984 US.C.C.AN. 1445, 2123, See also H.R.
CONF. REP. NO. 861, 98th Cong.., 2d Sess. 1430 (1984), reprinted in 1984 U.S.C.C.A.N. 1445, 2118.

63
The GAO protest procedures are set out in detail in the GAO bid protest regulations, 4 C.F.R. Part 21.
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GSBCA Protests 64

The Administrator of the General Services Ad-
ministration coordinates the procurement of
Automatic Data Processing Equipment (ADPE)
and services by federal agencies, including a
portion of DOD procurements® In furtherance
of this authority, the Administrator either pro-
cures the ADPE or issues a delegation of pro-
curement authority (DPA) to authorize the
purchase of ADPE by an agency.% The actual
procurements are conducted by the agencies
under their procurement statutes. The GSBCA
bid protest authority is limited to those ADPE
procurements for which a DPA is necessary %’

The GSBCA can conduct a formal adjudicatory-
type procedure to resolve a protest. Protests
filed with the GSBCA must be resolved to the
maximum extent possible within 45 working
days. The GSBCA procedure typically begins
with an initial conference. At that time, an
administrative judge establishes a process for
conducting discovery and may establish a limi-
tation on the amount of discovery. The judge
also establishes a time period for completion of
discovery and for filing of dispositive motions.
If a protest is filed before contract award or
within 10 days of contract award, the GSBCA
holds a hearing to determine whether to sus-
pend theagency DPA. If the DPA is suspended,
agencies are precluded from making award of a

contract where the protest is filed before award
or from allowing continuance of performance of
the contract in those cases where the protest is
filed after award.

Under the GSBCA'’s procedures, agencies are
required to file the record of the agency decision
forming the basis of the protest. At the conclu-
sion of discovery, and well before the end of the
45 working day period fora decision, the GSBCA
may conduct an evidentiary hearing on the pro-
test. The typical hearing is completed in less
than three days. Following the hearing and
receipt of briefs from the parties, the GSBCA
issuesits final decision. Decisions of the GSBCA
may be appealed as a matter of right to the Court
of Appeals for the Federal Circuit by either the
government or any interested party.

Judicial Protests

Protests filed in the district courts or the Court of
Federal Claims (CFC) proceed in a manner simi-
lar to those filed before the GSBCA.%° Parties
filing protestsin the courts filea complaint gener-
ally seeking both a declaratory judgment thatan
agency action was improper and a temporary
restraining order or preliminary injunction to
stop the agency from proceeding with award or
performanceofa contract.”0 Before any hearing
is held, the courts will often allow limited dis-
covery. No prescribed time periods exist for

64 Refers to the General Services Board of Contzact Appeals. GSBCA bid protests are governed by the GSBCA Rules
of Procedure, 48 C.F.R. §§ 6100-6199.

65 Under the "Warner Amendment,” the jurisdiction of the GSA over ADPE does not extend to DOD ADPE if the function,
operation, or use of the ADPE involves intefligence activities or the command and control of military forces, or is
equipment which is an integral part of a weapon or weapons system, or is critical to the direct fulfillment of military or
intelligence missions. Department of Defense Authorization Act of 1982, Pub. L. No. 97-86, § 908(a)(1), 1982
US.C.C.AN. (95 Stat.) 1117, 40 US.C. § 759(a)(3).

6640 U.S.C. §759.
67 1d.

68 The 1991 Report of the American Bar Associationt Public Contract Law Section Bid Protest Committee Courts Subcommittee
Project contains a thorough discussion of the bid protest procedures in federal courts.

69 Congress recently changed the name of the United States Claims Court to the Court of Federal Claims. See Federal
Courts Administration Act of 1992; Court of Federal Claims Technical and Procedural Improvements Act of 1992, Pub.
L. No. 102-572, § 907(a) & (b).

7 5ee e.g., 28 US.C. § 1491 (2)(3).
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resolution of bid protests filed in the courts, and
there are no prescribed rules for issuance of
decisions. Protests are often disposed of by the
grant or denial of a preliminary injunction. In
many cases, this grant or denial is notaccompan-
ied by a formal decision. Upon appeal of either
party, decisions of the district courts may be
reviewed as a matter of right to one of the 12
regional courts of appeals. Decisions of the CFC
are reviewed on appeal by the Court of Appeals
for the Federal Circuit.

Panel Recommendations

The Panel adopted the following four principles
to provide guidance in formulating its recom-
mendations for changes to the bid protest sys-
tern:

* Disappointed bidders and offerors should
have reasonable access to the reasons for
adverse agency actions.

* Contracting officers, like other government
officials, are entitled to a presumption of
regularity for their actions.

* Protests should be resolved in a fair, expedi-
tious, and efficient manner.

* Overlapping, duplicative, and conflicting
protest procedures should be eliminated.

Based on the above guidance, the Panel made a
series of recommendations to the existing bid
protest system which offer someimmediateben-
efits:

* Precipitous protests can be avoided;
¢ Greater uniformity in both decisions and

practice can be gained among the bid protest
forums; and

* The bid protest system will become more
efficient and thereby save resources for pro-
testers, intervenors, and agencies.

Moreover, the Panel recommends that Congress
consider a more far-reaching reform by replac-
ing the four existing bid protest forums with a
single bid protest forum in the executive branch.
The Panel fully recognizes that it would be pre-
mature to implement this far-reaching reform
without considerably more analysis and debate.
Regardless of whether Congress eventually finds
merit to a single bid protest forum, the Panel
believes consideration should be given to the
immediate improvements recommended in its
Report.

Disappointed Offerors Should Have
Reasonable Access to the Reasons for
Adverse Agency Action

Frequently, a disappointed offeror can obtain
complete and timely information on the reasons
for anagency's rejection of its offer only by filing
a protest. Providing offerors with more com-
plete and timely information on the reasons for
an agency's adverse action would eliminate one
of the reasons that cause contractors to file pro-
tests.”! This would, in turn, shorten the pro-
curement cycle, save time, and reduce needless
expense. To make this requirement meaningful,
the period of suspension should be extended to
accommodate the debriefing. For this reason
and for other reasons explained in its detailed
proposal, the Panel recommends that:

* Offerors be given timely and complete
debriefings which provide meaningful in-
formation on the strengths and weaknesses
of their proposals.

* After contract award, agencies must ordi-
narily suspend contract performance when-

71 In The Protest Experience Under the Competition in Contracting Act (1989), the Bid Protest Committee of the American Bar
Association, Section of Public Contract Law, documented the commonly-held belief that some protests would not have

been filed if a meaningful debriefing had been available.
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ever a protest is filed within 10 days of
contractaward or within three calendardays
after the date set by an agency for any re-
quested and required debriefing.

The Panel recognizes the effectiveness of protec-
tive orders in GAO protests. The use of protec-
tive orders was recently instituted through the
unilateral actions of the GAO. Protective orders
permit interested parties to review competition-
sensitiveand proprietary information which they
otherwise could notreview. This practiceallows
for a more comprehensive examination of the
facts with a more equitable decision. The Panel
believes that the authority for this useful tool
should be permanent. Accordingly, the Panel
recommends that the Comptroller General be
given express authority to use protective orders
to provide access to competition-sensitive or
proprietary information toattorneysand techni-
cal consultants of the interested parties.

Contracting Officers, Like Other
Government Officials, Are Entitled
to a Presumption of Regularity

for Their Actions

The Panel believes that contracting officer deci-
sions on matters which are entrusted to agency
discretion should be upheld in a protest if the
governmentis able to provide a reasonable basis
for the contracting officer's actions. However,
the government does not have unfettered dis-
cretion to conduct business with the suppliers it
chooses. It must comply with the laws and regu-
lations governing the federal procurement pro-
cess. Indeed, thelegislationauthorizing the GAO
and the GSBCA protest procedures specifically
instructs that relief can be granted where the
agency action violates law or regulation.

The need to adhere to laws and regulations
which provide for competition is grounded in
sound public policy. As the Courtof Appeals for
the Eleventh Circuit has stated, “the public and
...bidders have a strong interest in certainty in
the bidding process.... To achieve this certainty,

strict adherence to the procedures for bidding is
necessary.”’2 A logical corollary to this prin-
ciple is the need for consistency among the vari-
ous protest forums as to how a protest is re-
viewed. A single standard of review for all
protest forums will result in increased consis-
tency and greater certainty in result, will reduce
forum shopping, and will enhance the percep-
tion that the protest system is fair. Accordingly,
the Panel recommends the establishment of a
single standard of review for agency actions that
authorizes the courts, like the GAO and the
GSBCA, to set aside agency action which vio-
lates procurement law or regulation. On matters
committed to agency discretion, the agency
should be required to establish a reasonable
basis for its actions.

Asan additional enhancement of the bid protest
system’s integrity, the Panel recognizes a need
to provide for a penalty for those who bring a
protest knowing it is baseless or, after having
discovered that fact, continue the protest. While
the Panel believes that this situation is relative.y
uncommon, the very presence of this penalty
will deter frivolous protests and will add to the
overall perception that the entire process is fair
and even-handed. Accordingly, the Panel rec-
ommends that where the GAO, the GSBCA, or a
court expressly finds thata protest is frivolous or
not filed or pursued in good faith, the govern-
ment should be entitled to recover its costs in
defending against the protest.

Protests Should be Resolved in a Fair,
Expeditious and Efficient Manner

Although protests further the government policy
of competition, protests also delay the procure-
ment of services and supplies necessary for effi-
cient and effective government operation. It is
essential, therefore, that protests be both fairly
and expeditiously resolved. In enacting CICA,
Congress recognized this principle and required
the GAO and the GSBCA by statute to resolve
protests expeditiously. The courts should be
similarly obligated. Accordingly, the Panel rec-

72 Choctaw Manufacturing Co., Inc. v. United States, 761 F. 2d 609, 619 n. 17 (11th Cir. 1985).
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ommends that the courts, like the GAO and the
GSBCA, should be directed by statute to resolve
protests expeditiously.

The Panel also believes that any impediment to
early resolutionand settlement ofa protest where
appropriate should be removed. One impedi-
ment is the perceived inability of a contracting
agency to completely resolve and settle a protest
by the payment of bid and proposal costs and
legal fees. Currently, if an agency determines
that there is merit to a protest, the agency can
take action to resolve the protest, but some be-
lieve it is not clear that an agency can pay bid
and proposal costs, attorneys fees, or consultant
and expert witness fees associated with the pro-
test. With an express grant of authority to pay
such expenses for meritorious protests, theagen-
cies may completely resolve and settle such pro-
testsatany stage of the protestand avoid unnec-
essary administrative and legal expenses. Ac-
cordingly, the Panel recommends that agencies
be given express authority to pay bid and pro-
posal costs, attorney fees, and consultant orexpert
witness feesinorder tosettle meritorious protests.

The Panel has also identified several changes to
the procedures of the two administrative protest
forums. These changes are intended to stream-
line the protest process, encourage use of ex-
press protest procedures, and institute provi-
sions to use electronic filings to speed the pro-
cessing of protests. Accordingly, the Panel rec-
ommends that:

¢ Whenever possible, amended protests
should be resolved within the statutory time
period established for resolution of initial
protests.

* The GAO should have the authority to re-
solve protests underan express option which,
like GSBCA protests, requires the GAO to
render a decision within 65 calendar days.

* The GAO and the GSBCA should issue pro-
cedures which allow for electronic filing of
protest documents.

¢ The GAO and the GSBCA should use the
term “calendar day” and not “working day”
to specify when statutory deadlines should
be met.

Overlapping, Duplicative, and Conflicting
Protest Procedures Should be Eliminated

The existence of four bid protest forums has
naturally resulted in inefficiencies. The most
glaring inefficiency is found in the current sys-
tem of judicial protests. It arises out of the juris-
dictional problems created by the Federal Courts
Improvement Act of 1982 (FCIA). The FCIA
created two fundamental jurisdictional prob-
lems. First, FCIA states that the CFC has “ex-
clusive jurisdiction” to consider pre-award pro-
tests.”3 In the past 10 years, at least five courts
of appeals have addressed whether this removes
the preexisting jurisdiction of the district courts
to review pre-award protests under the Admin-
istrative Procedure Act. The courts are split on
this issue.”* Second, the Court of Appeals for
the Federal Circuit has ruled that the biu protest
jurisdiction of the CFC is limited to protests filed
by parties submitting bids or proposals.”> As
a result of this ruling, numerous decisions have
been issued holding that the CFC had no juris-
diction to hear all the types of protests routinely
considered by the GAO, GSBCA, and the district
courts. These types of protests include those
filed before bids or proposals are submitted,
which allege that a solicitation unduly restricts
competition.

The Panel concluded that the best way to end
this jurisdictional confusion is by eliminating
district court jurisdiction. The Panel has identi-
fied no substantive justification for having two
forums with the same jurisdiction, as some have

7328 US.C. § 1491 (a)(3).

74 Cubic Corporation v. Cheney, 914 F. 2d 1501 (D.C. Cir. (1990), discusses the cases decided by the respective circuits
regarding whether 28 U.S.C. § 1491(a)(3} divests district courts of pre-award protest jurisdiction.

75 United States v. Grimberg, 702 F. 2d 1362 (Fed. Cir. 1983).
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recommended. In choosing the appropriate fo-
rum for the judicial protest authority, the Panel
considered the need to provide a knowledge-
able entity that would be reasonably available to
protesters and which could handle the number
of protests that have been historically brought in
the courts.

The Panel concluded that the CFC was best
suited for this responsibility for several reasons.
First, as stated in the Panel’s objectives, there is
a need for uniform interpretation of procure-
ment laws to govern the conduct of tens of
thousands of contracting personnel in both gov-
ernment and industry —divergent opinions can
and do occur in the hundreds of district courts
and in the 12 regional federal circuits undermin-
ing the essential need for uniform and predict-
able guidance for DOD on procurement laws
and regulations. Second, in complex protests,
the government, protester, and other interested
parties are often located in different parts of the
country, and the CFC, which has nationwide
jurisdiction, is the only court with jurisdiction
over all of the parties. Third, the judges on the
CFC are also far more experienced in govern-
ment contract issues than district court judges.
Fourth, judges of the CFC are authorized to, and
do, conduct hearings around the country, and
therefore can be available to protesters outside
Washington, D.C. Finally, amendments sug-
gested by the Panel to the statutory jurisdiction
of the CFC can eliminate any possible restric-
tions on the ability of the court to provide com-
plete relief to disappointed bidders. Accord-
ingly, the Panel recommends that:

¢ The CFC should be the single judicial forum
with jurisdiction to consider all protests that
can presently be considered by any district
court or by the CFC.

* The CFC should be authorized to set aside
agency actions in protests which establish
that the agency has violated procurement
law or regulation; it should be authorized to
providerelief including theaward of attorney
fees to a successful prowester, comparable to
that provided by the GAO and the GSBCA.
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Single Protest Forum

The Panel found no sound public policy reason
for maintaining four protest forums. To the
contrary, in the eight years since four forums
have been available, divergence has occurred in
decisions on some fundamental issues ranging
from jurisdiction to timeliness. Some inefficien-
cies and delays inevitably result from this diver-
gence, as the government isrequired to reconcile
conflicting interpretations. Substantial differ-
ences also exist in the practices and procedures
of the various forums which lead to further
inefficiencies.

Accordingly, the Panel recommends that Con-
gress consider whether the federal acquisition
process can be better served by a single protest
forum within the executive branch rather than
the four existing bid protest forums. If such a
single forum were adopted, the Panel believes
that it should offer at least two forms of proce-
dure: (1) a simplified procedure for protest
resolution, similar to that now available at the
GAOQO, and (2) a formal trial-type proceeding,
similar to what is now available from the GSBCA.
Smaller contracts would be considered under
the simplified protest procedure. Protests for
larger contracts could be considered under ei-
ther procedure by election of the parties. Deci-
sions of the exclusive bid protest forum could be
appealed to the Court of Appeals for the Federal
Circuit.

Protests for all types of procurements could be
considered by the new forum under the trial-
type proceeding. This recommendation would
thus expand the types of contracts for which
trial-type hearings would be provided and would
include all federal agency procurements. The
Panel believes this expansion is warranted by
the congressional endorsement of the use of
adjudicatory proceedings for bid protests. The
Panel further believes that there is simply no
justification for distinguishing between ADPE
contracts and other types of contracts in deter-
mining whether or not to grant an adjudicatory
proceeding. It is the opinion of the Panel that
this adjudicatory proceeding would serve as a




meaningful replacement for the judicial protest
procedures of the district courts and the CFC.

The Panel recognizes that there are certain dis-
advantages to this recommendation. For ex-
ample, the GAO and the GSBCA provide well-
defined procedures for resolving protests and
have the strong support of Congress. The
Panel’s recommendation would replace these
procedures with a new and untried procedure
that could lead to unintended problems. There-
fore, care must be taken to preserve the exper-
tise, resources, and precedents of the GAO and
the GSBCA. The Panel also recognizes that trial-
type proceedings for all contracts impose addi-
tional burdens on federal agencies and on con-
tractors. The Panel therefore believes that the
trial-type proceeding should be coupled with a
uniform standard of review, as well as common-
sense protest procedures and strict time limits
similar to those adopted by the GSBCA.

CONTRACT ADMINISTRATION

The contract administration process involves
those activities necessary to ensure that the par-
ties fulfill their respective obligations under the
contract — a process which runs from the day
the contract is awarded through its completion
and close-out.”® It includes: monitoring the
contractor’s performance at a level deemed ap-
propriate to ensure the quality of the services or
product, adjusting the specifications and pric-
ing of the contract as necessary toreflect changes
in the work to be done, formally accepting the
services or product to allow for contract pay-
ment, and resolving disputes. The Panel’s statu-
tory mandate to streamline the acquisition pro-
cess and eliminate laws unnecessary for the
establishment and administration of the buyer-
seller relationship has particular application
to laws relating to contract administration. That
processshould produce the most efficient means
of ensuring contract compliance by imple-
menting laws that can be easily located, under-
stood, and administered. In particular, the tens

of thousands of companies — ranging from the
largest muitidivisional companies to countless
“Mom and Pop” operation. — should not have
to seek extensive advice of counsel or assistance
from their elected representatives to locate and
understand the laws that relate to contract com-
pliance with their customer: the government.
The government's costs in administering con-
tractsshould also be proportional, while those of
the contractor should be limitea to the minimum
needed to demonstrate compliance with con-
tract terms and conditions. These factors are
especially importantinreducing barrierstocom-
mercial-military integration and faci'itating the
entry of small businesses into the defense mar-
ketplace.

Contract Payment

The 15 lawsrelating to payment wereamong the
most duplicative, dispersed, and ditficult to
understand of any of the contract administra-
tionlaws. The Panel recommends consolic ating
a number of these laws into a single statute,
renamed “Contract financing,” and adding statu-
tory guidance on making payments with special
attention to the needs of small businesses.”’ In
addition to recommending repal of several
outmoded statutes, the Pane' recommends
amending the Prompt Payment Act (31 U.S.C.§§
3901-3907) to change the procedures for com-
puting discounts, ii.order to correct recent statu-
tory changes to this act, which have slowed
rather than expedited payment to contractors.

Cost Princinles

Consistent with the Panel’s objective of placing
policy guidance and basic concepts in law while
leaving implementation to regulations, the Panel
recommends that 10 U.S.C. § 2324 (“Allowable
costs under defense contracts”) be amended to
eliminate detailed proscriptions regarding indi-
vidual cost elements, and to provide guidance
ontotalcosts, on what constitutesa cost, and cost
allowability.”8 The current statute contains a

76 5ce Chap. 2 of the Report.
77 S¢e Chap. 2.1 of the Report.

78 See Chap. 2.2 of the Report.




comprehensive listing of specific unallowable
costs as well as a provision assessing penalties
for their inclusion. The Panel’s review deter-
mined that this statute was passed in response to
several highly-publicized cases of contractor
abuse discovered by government auditors in
1985. There was extensive subsequent imple-
mentation of this statute in the FAR and DFARS;
however, the specificity of the provisions pre-
vented regulatory changes. The Panel believes
that the regulatory process is a more flexible
alternative for addressing changing situations
and specific problems in the acquisition process.
The Panel recommends that the specific provi-
sions addressing allowable costs be deleted from
10 U.S.C. § 2324 and guidance continued in the
regulations. By recommendin 3 thisamendment,
the Panel notes that it is not making any judg-
ment on the substantive issues of allowability or
allocability nor is it, in any way, urging the
repeal of the cost principles already present in
the regulations.

Contract Audit and Access to Records

Of the 21 laws identified in this area, 10 U.S.C. §
2313 (Examination of books and records) re-
ceived the most scrutiny and became the center-
piece of the Panel’s recommendations. The Panel
recommends that a consolidated audit and ac-
cess to records statute be enacted by the Con-
gress, eliminating duplication or outmoded ele-
ments, while adding exemptions and new cat-
egories of contractsto be audited.”® Consistent
with its objective of facilitating the purchase of
commercial items, the Panel recommends that
10 U.S.C. § 2313 be listed as one of the statutes
inapplicable to procurement of commercial
items.

Cost Accounting Standards
The Panel’s consideration of cost accounting

standards focused on the impact of these stan-
dards on the purchase of commercial items. The

Panel was informed of anincreasingly prevalent
practice of DOD suppliers maintaining separate
production facilities for commercial and DOD
work due to the additional costs occasioned by
DOD laws and regulations such as the cost ac-
counting standards. Many suggestions for
changes to the standards or their application to
contractors or classes of contractors were made
to the Panel. The Panel felt that imposition of
these standards could add significantly to the
cost of doing business for a basically commercial
contractor and that a number of the suggestions
for changes to the standards or their application
had merit. However, after reviewing the en-
abling statute for the Cost Accountirg Stan-
dards Board (CASB), the Panel decided that
necessary improvements or reforms could be
carried out by the CASB using its existing au-
thority. Thus, the Panel makes no recommenda-
tion for legislative action, but recommends that
the CASB take early action to consider the issues
brought to the Panel’s attention. Of particular
importance to a strong industrial base and ex-
pansion of competition would be regulatory
changes to facilitate the purchase of commercial
items.

Administration of Contract Provisions
Relating to Price, Delivery, and
Product Quality

Although not falling into easily recognizable
catc gories such as audit and access to rerords or
cost accounting standards, contract administra-
tion laws also cover issues such as product qual-
ity, place of delivery, and assignment of con-
tracts.80 After reviewing the results of several
studies addressing the cost effectiveness of war-
ranties on major weapons — and after hearing
bothindustry and government sources question
the utility of a mandatory warranty for major
weapons systems — the Ponel recommends the
repeal of 10 US.C. & 2403 (“Major weapons
systems; contractor guarantees”). Alternatively,
if the Congress continues to mandate the use of

79568 Chap. 2.3 of the Re;ort.

B05ee Chap. 2.5 of the Report.
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such warranties, recommendations are made
for changes to the current law to meet some of
the concerns expressed to the Panel. The author-
ity in 41 US.C. § 15, (“Transfer of contracts;
assignments of claims; set-off againstassignee,”)
was intended to rectify a problem regarding the
acceptance by banks or other lending institu-
tions of “assignments of claims” as collateral —
something which seriously undermined the abil-
ity of small businesses to bid on government
contracts. During its review, the Panel noted
that the statute’s authority is limited to times of
war or national emergency but determined that
it should apply at all times and to all contracts
covered by its provisions. Specifically, the Panel
recommends the retention of this law — which
has served its purpose well —but that its appli-
cation to contracts not be dependent uponastate
of war or national emergency.

Claims and Disputes

The primary statute :zoverning contract claims
and disputesis the Contract Disputes Act (CDA),
41U.S.C.§§ 601-613.81 The Panel gave exten-
sive consideration tothe DA and other statutes
that, taken together, comprise the claims and
disputes process. Under the CDA, there is over-
lapping jurisdiction betweer. the CFC and the
agency boards of contract appeals, and any thor-
ough consideration of claims and disputes must
take into account whether such duplication is
warranted. Congress had choices to make in
determining the jurisdiction of the dispute reso-
lution forums and could have chosen, for ex-
ample, to grant judicial review only after ex-
haustion of administrative remedies. Alterna-
tively, if the CFC is to have original jurisdiction,
a duplicative, heavily proceduralized adminis-
trative forumis not, strictly speaking, necessary.
The choices have already been made, however,
and Congress established what has proven to be
a workable system.

After completing its top to bottom review of
claims and disputes, the Panel concluded that

whilemajor changesare not necessary, theclaims
and disputes process does need fine tuning in
some areas.

Because some United States District Courts have
persistently but erroneously asserted jurisdic-
tion over contract claims under the Little Tucker
Act, 28 U.S.C. § 1346, the Panel recommends a
clarifying amendmentto this statute. Other Panel
recommendations would achieve the following;
a uniform appeal period of 90 days both at the
CFC and the agency boards of contract appeals;
a simplified, uniform certification requirement
forall contract claims; a $100,000 threshold rather
than the current $50,000 threshold for claims
certification; a $25,000 threshold rather than the
current $10,000 for accelerated appeals at the
boards of contractappeals; and a six-year statute
of limitations for the filing of contract claims.

Statutory amendments in section 907 of the Fed-
eral Courts Administration Act of 1992 and in
the National Defense Authorization Act for FY
1993 have gone a long way to correcting prob-
lems with claims certification and also with ship-
building claims. Few additional adjustments
are needed in these areas that have been prob-
lematic for the government contracting commu-
nity in the past.

Extraordinary Contractual Relief

The authority to provide extraordinary contrac-
tual relief, now contained in 50 US.C. §§ 1431-
1435, dates back to a measure taken by the Con-
gress in World War II. Departments and agen-
cies, acting under authority delegated by the
President, may award or amend contracts, make
advance payments withoutregard tootherlaws,
or indemnify against unusually hazardous or
nuclear risks. More detailed guidance is con-
tained in an executive order and implementing
regulations. Comments to the Panel and review
of the actions taken pursuant to the law demon-
strate its continued need and that the law is
being carried out prudently. However, the Panel

81TheCDA isanalyzed in Chap. 2.6 of the Report. On the related issue of the False Claims Act (Qui Tant), sec the standards
of conduct section of this summary and Chap. 6.3 of the Report.
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recommends that the law be available for use
even when the United States is notat warorina
state of national emergency.82 There are con-
tingency military operations or relief operations

following natural disasters that make a compel-
ling case for the use of this extraordinary author-
ity at any time.

8250 Chap. 2.7 of the Report.
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V

DEFENSE TECHNOLOGY
AND INDUSTRIAL BASE

In an era of declining defense budgets, the
maintenance of a healthy defense technology
and industrial base has become a major goal of
defense policy. The Panel’s review of statutes
directed toward industrial base and manufac-
turing technology — including those within
Title 10 — was, however, limited by the fact that
the National Defense Authorization Act for
FY 1993 repealed most preexisting law and
enacted extensive new provisions covering this
statute. Since the Authorization Act was
passed at the very end of the Panel’s delibera-
tions, there was little time to review it.
Nonetheless, the Panel recommended a number
of initiatives to protect and foster the technol-
ogy, industrial and mobilization bases, which
included:

* Implementation of a Simplified Acquisition
Threshold ¥

* A proposed subchapter on commercial
itemns 84

* A proposed chapter on defense trade and
cooperation 85

* Amendments to statutes relating to DOD
commercial and industrial activities.3¢

As discussed in the opening sections of this
summary, one of the primary purposes of rec-
ommending a simplified acquisition threshold
and broader use of commercial items is to in-
crease the range of companies doing business
with DOD. Those recommendations are specifi-
cally meant to include those firms whose re-
search, development, plant, and operations are
funded largely by private customers, and hence
are less vulnerable to defense cutbacks. In addi-
tion, these initiatives sought to reduce acquisi-
tion law as a barrier to the entry of small busi-
nesses into defense contracting, since the Panel
was told that small businesses are increasingly
the source of cutting-edge technologies needed
by DOD.

Exports and International Cooperation

Exports and international cooperation are addi-
tional strategies for lessening the cost to DOD of
maintaining adequate technology, industrial,
and mobilization bases. But exports and inter-
national cooperationare clearly two-way streets.
Because our allies also seek to export to maintain
their industrial bases, ourown efforts toincrease
offshore defense sales will likely be met with
demands for offsets from our allies. In addition,
a shift of DOD procurement dollars offshore to

Bgee Chap. 4.1 of the Report.
84 See Chap. 8 of the Report.
855ee Chap. 7 of the Report.

B6gee Chap. 3.5 of the Report.

49




acquire foreign-made nondevelopmental items
or for cooperative research and development
efforts has the obvious drawback of making it
more difficult to fund competing technologies
and industries in the United States. Even if the
value of those dollars is multiplied by the contri-
butions of our allies, the long-term effects of
such policies may be the permanent (or at least
long-term) loss of critical skills and capabilities
within the United States. Recognizing that the
critical technologies, skills, and capabilities that
must be maintained can shift more rapidly than
legislation can respond to such shifts, the Panel
has proposed a new chapter within Title 10
which would create a statutory structure under
which the Secretary of Defense would have the
authority to coordinate at the policy and regula-
tion level the potentially conflicting goals of:

*Reducing weapons systems costs by burden-
sharing with allies and friendly foreign na-
tions;

*Exporting weapons systems to maintain the
U.S. industrial base;

* Reducing acquisition costs by purchasing for-
eign-made commercial or nondevelopmental
items; and

* Fostering critical skillsand capabilitiesat home
by restricting procurement to U.S. (or North
American) sources.

The proposed chapter is in three parts. The first
subchapter covers government purchases of for-
eign goods by DOD, and consolidates, stream-
lines, and amends the Buy American Actand 10
U.5.C.§§2501 -2507. Among the major changes
are the following:

¢ In determining whether to purchase foreign
goods, DOD is expressly directed to consider
theimpact of foreign purchases on the defense
technology and industrial base, the mobiliza-
tion base, and other national security con-
cerns.

* The test for determining origin of a good —
whichistoday differentunder the Buy Ameri-
can Act and the Trade Agreements Act — is
standardized to the “substantial transforma-
tion test” used in the latter Act®

e Many of the product-specific source restric-
tions currently found in authorization and
appropriations acts are recommended for re-
peal, with a recommendation that future re-
strictions not be adopted in an ad hoc fashion,
but be chosen (if at all) on industrial base and
national security criteria and consolidated ina
single section of Title 10, where these provi-
sions can be coordinated among themselves.

The second subchapter creates a new statutory
structure for international cooperative agree-
ments. Over the past decade, cooperation in
research and development between the United
States, its allies, and friendly foreign nations has
increased, and such efforts offer the promise of
lower defense costs through the elimination of
duplication of facilities and the sharing of weap-
onsdevelopment costs. Atthesametime, itmay
be in DOD's interests to maintaina U.S. capabil-
ity not by cooperating in developing a defense
item offshore, but by making the item here and
attempting to export that item to our allies inan
effort to defray part of the cost of maintaining
our industrial base with foreign dollars. Since
our allies are also looking to exports to protect
and pay for their industrial bases, it is clear that

A7The Panel chose the Trade Agreements Act definition because (1) it is susceptible to verification without extensive
audit, whereas the component-content test of the Buy American Act cannot be verified without extensive audit and
examination; (2) commercial companies do not ordinarily determine the components of a commercial item based on
country of origin and indeed may chanee the country of origin of components from time to time as component costs
change, so that component-oriented test may inadvertently bar commercial items from procurement by DOD; and (3) the
component test can be "gamed” so that it has no obvious relationship to maintaining jobs in the United States, whereas,
in almost all cases, the substantial transformation test at least requires final assembly labor to take place in the United

States.




the Secretary needs full authority to choose a
policy mix of imports, exports, and cooperative
efforts if he is going to have all the tools neces-
sary to negotiate for DOD’s interests. Whereas
the first subchapter gave the Secretary authority
to link “Buy American” and “Sell American”
policy, the second gives the Secretary the flex-
ibility to create effective international coopera-
tiveagreements. Among the majoramendments
proposed in the second subchapter are:

* The Secretary of Defense is given authority to
enter into cooperative agreements at every
stage of weapons development, from research
and development through procurement.88

*Certain provisions in the Arms Export Con-
trol Act are consolidated with the provisions
currently found in Chapter 138 of Title 10, and
amended to permit the Secretary of Defense to
treat our allies as co-venturers in a coopera-
tive project rather than as customers subject to
arms export control.

*Current laws governing cooperative projects
(principally 10 U.S.C. §§ 2350a and 2350b) are
combined and amended to permit expendi-
tures of U.S. funds abroad and waiver by the
Secretary of Defense of DOD acquisition laws
and regulations that impede effective interna-
tional cooperation.

¢ The provision for an “ombudsman” for for-
eign signatories to cooperative agreements in
10 U.S.C. § 2350h is repealed.

The third subchapter on international trade and
cooperation covers cross-servicing agreements
and standardization of weapons systems within
NATO. Existing authorities in these areas were
consolidated and minoramendments were made
to fill gaps in existing authorities that were dis-
covered during, for example, Operations Desert
Storm and Desert Shield.

DOD Commercial and Industrial Activities

As funds for acquisition decline, there has been
renewed competition for DOD dollars between
private industry and military depots, arsenals,
and maintenance facilities. The Panel recog-
nized thata managed build-down must notonly
seek a balance between foreign and domestic
spending, but also within domestic spending,
between commercial and government owned
and operated facilities and, indeed, among gov-
ernment facilities themselves. The Panclsought
to implement this balance by proposing two
new sections of law in Title 10, denominated §§
24XX and 24XY, which would replace existing
authorities found in 10 U.S.C. §§ 2461 - 2468.
These sections regulate DOD contracting for
commercial services under OMB Circular A-76.
They include restrictions on the contracting out
of core logistics activities by DOD, and set forth
specific guidance on depot-level maintenance
activities by DOD. The current statutory provi-
sions present a confusing and contradictory set
of rules.

The Panel’s goal in this area was to consolidate
and streamline these conflicting rules into a
coherent statement of basic and essential prin-
ciples that eliminates, as far as possible, unnec-
essary detail. The Panel also attempted to bal-
ance these competing interests into a set of rules
that affords the Department managerial flexibil-
ity while preserving meaningful congressional
oversight and effective community input. To
that end, the Panel proposes a single section,
24XX, governing traditional A-76 contracting
procedures for the Department. Proposed sec-
tion 24XX provides that DOD Secretaries shail
procure from the private sector, if such source
can provide services or supplies adequate to
meet defined performance standards at a cost
lower than that of an in-house, government
source. The proposed section 24XX adopts the
current “realisticand fair” cost comparisonstan-
dard and delineates the types of costs to be

88,

The third subchapter extends the authority for cooperative agreements through the end of a weapon’s life cycle by
permitting agreements with respect to logistics and maintenance.




included in that comparison. The proposed
section maintains the requirement of federal
employee consultationand maintains, instream-
lined form, the extant requirement of notice to
Congress of intent to study a conversion, as well
as notice of the decision itself.

A <econd section, 24XY, sets forth the basic prin-
ciples regarding the contracting of core logistics
functions by DOD. It restates the basic, core
logistics standard and adopts the current defini-
tion of “core” but permits military service secre-
taries to define “core capabilities,” and to iden-
tity those activities necessary to sustain those
capabilities. The proposed section then requires
Service Secretaries to perform such core func-
tions in-house. It permits competition among
governmententities for assignment of such work
as ameans of encouraging greater economy and
efficiency in these activities. In excess of core
requirements, the Service Secretaries would be
permitted, at their discretion, to use competition
to acquire additional maintenance and repair of
defense supplies. Such competition may be
among maintenance activities owned by the
United States, between such activities and pri-

vate firms, oramong private firms. However, in
order to ensure a level playing field in such
competitions, the proposed section requires that
all bids “shall accurately disclose all costs prop-
erly and consistently derived from accounting
systems and practices that comply with laws,
policies and standards applicable to those enti-
ties.” Finally, competitions under this proposed
section are exempted from A-76 requirements.

Based on this modification of the current, core
logistics section, the Panel recommends the re-
peal of 10 U.S.C. § 2466. That section sets forth
the 60/40 rule regarding DOD contracting for
depot-level maintenance; i.e.; that the Depart-
ment may not contract out inore than 40 percent
of its depot-level maintenance. The Panel con-
sidered, but rejected, application of the same
“core” concept to Departmental, in-house manu-
facturing capabilities. Instead, the Panel recom-
mends consolidation and amendment of the
Army and Air Force Arsenal Acts to provide
Service Secretaries with discretionary authority
to assign defense manufacturing requirements
to DOD activities.




Vi

INTELLECTUAL PROPERTY
AND STANDARDS OF CONDUCT

This section outlines the Panel’s findings per-
taining to two critical aspects of the acquisition
process: intellectual property and standards of
conduct. Both of these have significant — al-
though sometimes overlooked — effects upon
the defense acquisition system. Despite its im-
portance, for example, intellectual property in
DOD acquisition is not particularly well under-
stood, even by many acquisition professionals.
It is nevertheless a very critical area, involving
ownership and rights in various forms of both
tangible and intangible property, rights that af-
fect the development, manufacture, and opera-
tion of defense equipment. It includes such
things as software, data bases, patents, copy-
rights, information systems, and technical data
pertaining to hardware acquired by DOD. Simi-
larly, those statutes that directly or indirectly
affectthe procurement process by imposing limi-
tations upon the conduct of government em-
ployees, contractor representatives, or contrac-
tors are very complex and often misunderstood.
The laws regulating both these areas share the
common characteristic of having much wider
applications than defense procurement. In pre-
senting the following summary, therefore, the
Panel recognizes that its recommendations could
have a correspondingly broader impact.

INTELLECTUAL PROPERTY

In the past decade there has been a major change
in the relationship between the acquisition pro-

cess and the research and development commu-
nity in the United States. 3% Prior to the 1980s
there was a general assumption that the technol-
ogy necessary to support DOD could be ob-
tained through direct funding of contracts and
grants for research and development and strong
support of independent research and develop-
ment conducted by defense contractors. The
Department made use of some technology cre-
ated in the commercial sector of the economy,
but this was thought by many to be peripheral
and, perhaps, aberrational. The acquisition poli-
cies relating to intellectual property were prop-
erly focused on ensuring that the DOD obtained
all of the rights in intellectual property that it
needed to develop and use weapon systems.

In the 1980s it became more and more apparent
that these earlier assumptions were becoming
obsolete. As has been documented in the study
of the Packard Commission and in the report by
the Center for Strategic and International Stud-
ies, commercial technology has outpaced DOD
technology in a number of areas of vital impor-
tance to the development of weapon systems.
While the owners of this commercial technology
may want to perform work for the government,
they are increasingly reluctant to use their best
commercial technology if there is a possibility
that DOD will take the intellectual property
rights in that technology. It also appears that
there will be a greater confluence of commercial
and DOD technology in the future. This indi-

89 The Panel's consideration of the various aspects of intellectual property, including rights in technical data, is contained

in Chap. 5 of its Report.
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cates that there may be greater opportunities to
utilize DOD sponsored technology in the com-
mercial sector of the economy. These premises
requireadifferent focus for the intellectual prop-
erty policies of the Departmentin theacquisition
process. The new focus must be on fulfilling the
Department’s needs in the least intrusive man-
ner with regard to intellectual property and on
maximizing the flow of technology from the
commercial sector to DOD and from DOD to the
commercial sector.

Both the Congress and the executive branch
haverecognized this new focus. Congress passed
the Bayh-Dole bill in 1980 (35 U.S.C. § 200 ¢t seq.)
to ensure that small business and nonprofit or-
ganizations retained commercial rights to in-
ventions made under government contracts. In
1986, it passed the Federal Technology Transfer
Act (15 US.C. § 3710a et seq.) to require federal
laboratories to enter into cooperative research
and development agreements sharing technol-
ogy with the private sector. These new policies
were implemented and broadened by Executive
Order 12591, April 10, 1987.

The Panel reviewed each law relating to the
creation and use of intellectual property in the
acquisition process to determine whether it im-
peded or furthered the attainment of the goals of
this legislation and executive order. In making
this review it proceeded from three fundamen-
tal premises:

* That a company will not generally make the
investment necessary to bring a product or
service based on sophisticated technology to
the commercial marketplace unless it has in-
tellectual property protection in the form of a
patent, copyright or trade secret.

* That a company will not generally use tech-
nology with strong commercial potential to
perform DOD contracts unless it is assured
that it retains intellectual property protection
in that technology.

*That, as a result of the first two premises,
companies are discouraged from integrating
their commercial with their military work.
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The Panel found a number of laws not fully in
accord with the new goals. Its recommenda-
tions for change are intended to complete the
task which Congress began in 1980.

For purposes of review, the Panel divided the
intellectual property laws into four subchapters:
() Rights intechnical data; (2) Technology trans-
fer; (3) Competitiveness of U.S. companies; and
(4) Government use of private patents, copy-
rights, and trade secrets.

The Panel’s Approach to the Technical
Data Problem

In 1964, the Department modified its data rights
policy to allow the governmrent to have “limited
rights” in data pertaining to items, components,
or processes developed at private expense. These
limited rights permitted the government to use
thedata forits own purposes except that the data
could not be used to manufacture the product
“in-house,” and could not be disclosed to other
contractors — effectively barring its use for com-
petitivc procurement. This basic policy remained
in effect until the early 1980s. At that time,
concerns about abuses in spare parts procure-
ment caused Secretary of Defense Weinberger
to seek greater rights for the Department in
technical data. The result was new military
department contract clauses which, forexample,
required contractors to sell or relinquish their
datarightsasa condition of award and provided
ihai the goverament would acquire unlimited
rights after a stated period (five years in one
widely-used clause).

Congress followed suit by enacting new statu-
tory requirements aimed at acquiring adequate
data to permit competitive procurement of spare
parts, but also required that the implementing
regulations provide a balance between the
government’s needs for technical data to get
competition and the contractor’s needs for pro-
tection of its proprietary data. The DOD pro-
posed implementing regulations onseveral occa-
sions, beginning in September 1985. However,
they failed each time to satisfy the industry
demand for protection of data that was per-




ceived as being vital to maintaining their com-
petitive position in both government and com-
mercial markets.

The inability of the Department to formulate a
technical data policy acceptable to all parties is
not a result of incompetence or lack of effort but
rather of the fact that there are many competing
demands that must be met. From the point of
view of the Department, it must obtain technical
data to meet its many needs with sufficient
rights to ensure that the data can be used as
necessary. One of the most compelling needs
has been to ensure reasonable prices for spare
parts through competition. If data is needed to
meet that competition requirement, the govern-
ment must obtain sufficient rights to permit the
data to be disclosed to companies that have the
capability of manufacturing the product. There
is a significant segment of industry that is de-
pendenton obtaining this technical datain order
to win contracts to manufacture parts. These
companies generally perform little development
work but have proved to be efficient manufac-
turers of parts for the Department. Another
segment of industry including many small busi-
nesses consists of the major contractors and spe-
cialty subcontractors that have invested signifi-
cant funds in developing new products for the
Department as well as for the commercial mar-
ket. These companies feel the need to protect
their technical data in order to recover their
investment and maintain their competitive posi-
tion in the domestic and international market.
Reconciling these competing needs has proven
to be a formidable task and may never be pos-
sible in any perfect sense.

Congress intervened again in the 1992 Defense
Authorization Act, pushing DOD and industry
toward a resolution of their differences with the
creation of another group, the Section 807 gov-
ernment/industry technical data committee.
This committee was directed to develop a com-
promise technical data rule acceptable to both
government and industry. The committee is
made up of representatives of DOD and the key
industry groups (representing prime contrac-
tors, and subcontractors) which have a special
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interest in how the rule should be structured. Its
deliberations were continuing as the Section 800
Panel prepared its report.

Recommendations on Technical Data

After considering various options on how to
proceed, the Panel decided to follow a two-
pronged approach:

¢ First, make minimal modifications to the tech-
nical data statute, but sufficient to aliow the
Secretary of Defense the flexibility to explore
other ways of treating the issue; and,

* Second, outline a new alternative approach
for dealing with technical data that, instead of
focusing on rights, focuses on the
government’s need to ensure reasonable life-
cycle costs, ordinarily through competition,
forspare parts and other follow-on purchases.

The Panel recommends statutory changes to
expand the definition of “technical data” to in-
clude computer data bases, manuals, and other
publications supporting computer programs
while continuing to exclude computer programs
themselves from the definition. In addition, the
changes limit the law’s applicability only to that
data called for under a contract — this is consis-
tent with the current regulatory coverage. Fi-
nally, the Panel recommends that the law be
modified to limit the data acquired for commer-
cial items being offered to the government, re-
flecting the Panel’s goal of encouraging firms to
integrate their commercial and military work.

The alternative approach mentioned above fo-
cuses not on the distribution of rights between
government and industry, but rather on ways to
ensure that the government has the means to
ensure that reprocurement prices are reasonable
As such, it is both new and controversial. How-
ever, given the impasse that has existed over the
last decade in developing a workable rights
policy, the Panel presents thisasa new idea tobe
considered. More work is needed to flesh it out
fully and explore all of its imnlications so that it
can be tested in certain programs to be desig-
nated by the Secretary of Defense.




The new approach is based on the concept that
the government would establish its needs for
data on the basis of whether or not this data was
necessary to achieve competition. Parts and
components would be categorized according
to the likelihood of their being repurchased and
the cost-effectiveness of subjecting them to full
and open competition or limited competition.
The government program manager would be
responsible for making the final decisions on the
categorization, working with the contractor as
the system is developed.

Under this approach, the contractor would be
contractually obligated todeliver, whenneeded,
a technical data package that was sufficient to
permit competition for those parts and compo-
nents so categorized. The key to this approach
is that it recognizes those cases where thereis no
need for the government to take reprocurement
rights in a contractor’s technical data as long
as the government’s need to ensure reasonable
life-cycle costs is satisfied.

In response to the early drafts of the proposal,
both government and industry expressed con-
cern that the process would be under the com-
plete control of the prime contractor. Firms in
the breakout community and second-tier ven-
dor base that rely on the availability of technical
data packages for their livelihood were particu-
larly concerned that most of the parts and com-
ponents would be categorized as subject to lim-
ited or no competition. Also, since prime con-
tractors would serve as data repositories under
the alternative approach, subcontractors and
small businesses were concerned that, under
the proposed system, any contractor who want-
ed to compete with the original equipment
manufacturer (OEM) in the military market-
place would have to get the data from the OEM,
who would not be forthcoming or timely with
the information. Finally, some subcontractors
who invested corporate funds in developing
items for defense systems were afraid that this
proposal would give the prime contractors too

much bargaining power and permit them to
force the subcontractors to license competitors.

These concerns were addressed in the revised
proposal by making clear that the contractor
would be obligated to develop and comply with
aSpare Parts Acquisition Plan which was devel-
oped under the control of the government and
was approved by the contracting officer. In
addition, the revised proposal makes clear that
the program manager would have to approve
any parts or components which a contractor or
subcontractor proposed for inclusion in a cat-
egory for which reprocurement technical data
would notbe provided. As to the fear that OEMs
would not furnish technical data, the revised
proposal makes this a contractual requirement.
Indeed, the Panel perceives this as one of the
advantages of this proposal because it ensures
that small businesses will have accurate data on
these parts. As to any potential problem con-
cerning a prime contractor’s bargaining power,
the government would be able to challenge any
recommendation that would limit competitive
reprocurement.

Taking into account both the controversial na-
ture of technical data issues and the absence of
any clear solution to theoverall policy problems,
the Panel presents this alternative approach as
an option to be considered on a trial basis for
further development and refinement and selec-
tive application during development of major
systems or subsystems.

Technology Transfer

The Panel recommended changes to two of the
major statutes that have been enacted to pro-
mote the transfer of technolo&y fromthegovern-
ment to the private sector.

The University, Small Business Patent Policy
Act (Pub. L. No. 96-517) promotes technology
transfer by permitting small businesses and non-
profit organizations to retain title in inventions

e Chap. 5.2 of the report.

56




made in the performance of government con-
tracts if they elect to file for a patent. The Panel’s
recommended changes to this Act focus on ob-
taining earlier disclosure of both the contractor’s
invention and his intention to file for a patent
abroad. They would also give more time for
agency review of an invention to protect the
government’s option to file if the contractor
electsnottodoso. A finalchange would help the
contractor to file the patent application within
one year of election. These changes should help
to protect valuable commercial technology while
also accelerating the entry of new technologies
into the marketplace.

The Federal Technology Transfer Act (Pub. L.
No. 99-502) directly promotes technology trans-
fer by permitting federal laboratories to enter
into cooperative research and development
agreements (CRADAs) with private contractors.
The Panel recommends two changes in this area:

¢ Allowing government laboratories to claim
copyright protection in computer programs
developed by their employees, similar to the
protection employees receive on patents; and

® Allowing employees or former employees un-
der certain conditions to assist in commercial-
izing the technologies they have developed,
even though they might be entitled to royal-
ties for their invention.

In both cases, the changes should make it easier
for technologies developed in the laboratories to
find their way into the private sector.

Recommendations on the Competitiveness
of U.S. Companies

The Panel reviewed three statutes affecting the
competitive status of the United States in the
world market: the Invention Secrecy Act; the
Arms Export Control Act; and, the Freedom
of Information Act (FOIA).®! While the Panel
recognizes the significant amounts of informa-

tion (including at times information of value to
contractors) released under FOIA requests, it
believes the overall benefits of public disclosure
ot government activities outweigh any potential
negative effects. Therefore, it recommended no
changes to FOIA.

For the Invention Secrecy Act, the Panel pro-
posed that a new committee be established,
chaired by DOD, and including representatives
of the Patent Office, the Export Control Admin-
istration, and the Department of State, to review
needs for secrecy orders on patent applications.
Such orders are placed where the grant of a
patent has been determined to be detrimental to
thenational security. The new committeeshould
see that the policy is applied more consistently
and effectively.

The key change recommended by the Panel for
the Arms Export Control Act is the deletion of
the requirement that the government recoup
nonrecurring costs when defense contractors
sell major defense equipment through the For-
eign Military Sales program. This recoupment
requirement acts as a sales tax on U.S. goods,
reducing the competitiveness of U.S. suppliers
in world markets. The Panel’s proposal is con-
sistent with steps already taken by the Bush
Administration to eliminate all recoupment fees
required by regulation.

Recommendations on Gover~ment Use of
Private Patents, Copyrights, and Trade Secrets

The authority contained in28 U.S.C.§ 1498 gives
DOD necessary acc 2ss to private technology by
allowing contracting officers to authorize firms
to use private patents on government contracts.
Often this is coupled with an indemnity clause
protecting the government from any liability
should a patent owner decide tn sue the govern-
ment for infringement. The liability would then
rest with the infringing contractor. The changes
proposed by the Panel would modify the law to
allow the owner to sue an infringing contractor

9 e Chap. 5.3 of the Report.




for damages directly, rather than having to sue
the government?? This change should reduce
any unfair competitiveadvantage foran infring-
ing contractor. A similar approach would be
followed for purchases of commercial items.

STANDARDS OF CONDUCT

The Panel assembled and reviewed those stat-
utes that directly or indirectly affect the defense
acquisition process by imposing limitationsupon
the conduct of government employees, contrac-
tor representatives, or contractors.? This re-
view included a sweep of topics extending far
beyond the criminal provisions of Title 18, rang-
ing from the fraud and bribery section of that
title to statutory rulemaking powers. The Panel
thus reviewed this area from the broadest pos-
sible perspective, looking not just at the role
played by each law standing in isolation, but
at their interrelationships and cumulative con-
tributions to the sound conduct of defense pro-
curement.

The majority of the statutes under considera-
tion involved not just defense procurement, but
alsolaws of more general application, prompt-
ing the Panel to be sensitive to their histories
of amendment, enforcement, and judicial inter-
pretation — and to the boundaries of its own
charter. The laws governing criminal and civil
fraud, for example, represent carefully ad-
justed balances of public and private interests.
Many of them have Civil War antecedents, and
ifredrafted today would, inalllikelihood, emerge
in starkly different form and vocabulary. With
rare exceptions, however, they remain current
and serve well. During the course of its delib-
erations, the Panel progressively narrowed the
initial scope of its study and ultimately focused
on only a very limited number of issues that
were, in its judgment, of sufficient concern to
warrant recommendations to Congress.

False Claims and Qui Tam

The Panel reviewed the False Claims Act, 31
US.C. §§ 3729-3732 (FCA), and developed a
number of issues on which there proved to be
censiderable Government and industry interest.
Many centered on section 3730, under which qui
tamsuits are initiated by government employees
or private citizens®® By amendments in 1986,
Congress changed the standard of proof, in-
creased penalties, and provided additional fi-
nancial incentives for the filing of false claims
suits by private parties. Those changes have
resulted in significant numbers of new cases,
sizable government recoveries, and questions as
to whether in some respects the 1986 amend-
ments may have overadjusted the law’s balance
of incentives and benefits.

On this topic the Panel sought views from indus-
try, the Department of Justice, and agency per-
sonnel who participate in the government’s re-
view of cases when they are filed. The Panel
members were unanimous in the belief that the
qui tam provisions serve a valuable function.
Most agreed as well that a principal weakness of
those provisions was in their potential to be
manipulated by industry and government em-
ployees seeking to maximize personal shares of
recoveries. The Panel was sensitive to the fact
that the statute was enacted to serve far beyond
the limited confines of defense procurement,
and for that reason it approached its review and
resulting recommendations with particular de-
liberation.

The Panel recommended barring government
employees from bringing qui tam suits on the
basis of information acquired during the course
of their governmu.rt work. As interpreted in
some federal courts, the law currently permits a
government auditor, for example, to file a qui
tam suit against a firm he is auditing, and to
receivea substantial portion of the government’s

92 See Chap. 5.4 of the Report.
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eventual recovery. Because situations such as
that bear the potential for abuse and for inescap-
able conflicts of interest, the Panel suggests for-
bidding suits that rely upon information ob-
tained during the course of the employee’s offi-
cial duties.

The Panel also suggests a change to balance the
competing interests of government, industry
and qui tam plaintiffs in cases involving volun-
tary disclosures. It recommends that there be no
right to sue if the qui tam plaintiff learned of the
grounds for the suit from information conveyed
to the government as part of a voluntary disclo-
sure program. The Panel makes an analogous
recommendation that would forbid suits based
uponinformation generated froma government
audit or investigation.

The Panel further suggests that provision be
made to permit the court to adjust recoveries
awarded to qui tam plaintiffs who played a role
in the fraud, or were deliberately slow to report
it. The Panel considered, but on the strength of
experience to date did notadopt, suggestions for
creating additional procedural protections
against frivolous qui tam suits, or for imposing a
fixed dollar ceiling on plaintiffs’ recoveries.

The Panel’s recommendations also address the
potential under the FCA for the imposition of
unreasonably excessive penalties. The math-
ematical calculations prescribed by the FCA hold
the prospect, especially if applied rigidly to each
occurrence in a production run, of multiplying
the effect of a single underlying false record or
report into damages well in excess of the
government’s actual harm. For the contractor,
this same multiplier effect could potentially in-
volvedamages of ruinous proportions. Tolessen
this concern, which was cited by many as a
disincentive to becoming a government contrac-
tor, the Panel recommends an amendment au-
thorizing the courttoadjust FCA penalties when-
ever it finds they are disproportionate to the
actual damages suffered by the government.

Contract Disputes When Fraud Is Alleged

The Panel received comments addressing anum-
ber of perceived conflicts between the efficient
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resolution of contract disputes and the contem-
poraneous resolution of fraud issues relating
to the same contract or dispute. Industry repre-
sentatives pointed out that allegations of fraud
questions can cause long delays and introduce
uncertainty into the disputes process, whereas
the government understandably attaches high
priority to the opportunity to perform a thor-
ough investigation into suspectec wrongdoing.

One factor long at the root of this conflict is the
lack of a single forum that can resolve both
contract claims and related fraud claims. The
jurisdictional allocation today vests contract
disputesresolutionin the Courtof Federal Claims
(CFC) and boards of contract appeals, places
civil and criminal fraud cases in the district
courts, and gives the CFC jurisdiction over gov-
ernment fraud counterclaims asserted against
contractor claims. Thereisalso a natural tension
presentinsuch cases among the rights and inter-
ests of the parties. The question, then, is one of
striking the appropriate balance.

Following its review, the Panel arrived at three
proposed adjustments. First, to clarify what is
often a threshold issue of beard jurisdiction, the
Panel recommends amending the Contract Dis-
putes Act (CDA) to clarify that the process for
obtaining or bypassing the contracting officer’s
final decision is available even in cases when
fraud is suspected. Then, to facilitate resolving
contractor claims and related government asser-
tions of fraud in a single forum, the Panel pro-
poses two additional amendments tc the CDA-
first, it recommends giving boards the authority
to transfer a pending appeal to the claims court
when fraud is at issue, and second, it recom-
mends amending the exclusive jurisdiction of
the boards (o permit trial of a board matter as a
counterclaimin a district court fraud actior that
has been brought by the government.

Ethics Laws
The Panel also reviewed the array of ethics laws

affecting those engaged in defense procure-
ment, both on behalf of government and indus-




try.95 A relatively small group of statutory
restrictions governed this topic from the Civil
Waruntil quite recently, when the defensebuild-
up of the 1980s was punctuated by a number of
events that drew extensive public attention.
These disclosures included t .. pricing of mili-
tary diodes, ashtrays, and hammers as well as
revelations of corporate dog-boarding at
government expense. Concernsalsoaroseabout
situations in which employees or officials left
the government to work for contractors, raising
questions concerning the protection of
procurement information. The “Ill Wind” pros-
ecutions raised new questions about the suffi-
ciency of the laws and prompted additional
legislation. Addressing related issues in slightly
different terms, most of those provisions were
concerned with the potential for conflicts of
interest, or “appearances” of conflicts. Theaddi-
tional assurance they contributed towards pub-
lic trust in Pentagon spending during the 1980s
was judged at the time to merit whatever addi-
tional costs they added and the bookkeeping
they required.

In what is now a different decade and a different
procurement environment, the Panel believes it
may be time to reassess the contribution of some
of those provisions. The Panel analyzed six legal
restrictions and one comprehensive regulation,
all of which potentially govern the receipt of a
gift by a defense employee engaged in procure-
ment: the bribery statuteat 18 U.S.C.§201(b); the
criminal gratuities statute at 18 U.S.C. § 201(c);
the gift provisions of the procurement integrity
amendments to the Office of Federal Procure-
ment Policy Act at 41 U.S.C. §§ 423(a)(2) and
(b)(2); the supplementation of salary statute at
18 U.S.C. § 209; the civil gratuities statute at 10
U.S.C. § 2207: the recently enacted gift statute at
5 U.S.C. § 7353; and the new executive branch
standards of conduct regulations promulgated
by the Office of Government Ethics (OGE) at 5
C.F.R. §2635.

The Panel concluded that the new OGE regula-
tions satisfy a long-standing need by imposing
an enforceable and uniform rule on all executive
branch employees, and that the special gift pro-
visions at 41 U.S.C. §§ 423(a)(2) and (b)}(2) are
now essentially redundant and ought to be re-
pealed to prevent potentiaily confusing overlap
with the new uniform rules.

The Panel’s review of the restrictions imposed
upon an employee’s outside employment dis-
cussions by 18 U.S.C. § 208(a), 10 U S.C. § 2397a,
and 41 U.S.C. §§ 423 (a)(1), (bX1), and (c) sug-
gests that the latter provisions were enacted
primarily to correct technical shortcomings in
the basic governmeni-wide law, 18 US.C. §
208(a). The Panel believes those deficiencies are
today even more comprehensivelv addressed
by OGE at 5 C.F.R. § 2635. For that reason, the
Panel recommends repeal of those two provi-
sions to avoid confusing inconsistencies among
their differing procedural recuirements for
recusal and disqualification.

Other Integrity Issues

“Revolving door” laws were also analyzed, in-
cluding the military criminal selling statuteat 18
U.S.C. § 281; the military-civil selling statute at
37 US.C. § 801; the post-employment and re-
porting provisions of 10 U.S.C. §§ 2397, 2397b,
and 2397¢; and the post-employment portion of
the procurement integrity amendments to the
OFPP Actat 41 US.C. § 423(.% The Panel
recommends that all of those provisions be re-
pealed. The two antiquated military statutes
largely duplicate provisions of 18 U.S.C. § 207,
and the others have proven to exact an enor-
mous enforcement burden to regulate a very
limited number of persons. Within the large
family of revolving door laws, the chief inde-
pendent contribution of the post-employment
restrictions of 10 U.S.C. §2397band 41 US.C. §
423(f) is to prevent key employees and officials

95See Chap. 6.4 of the Report.
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from switching sides in situations that might
disadvantage the government through their be-
hind-the-scenes assistance toa contractor. Asan
alternative, the Panel suggests a new subsection
that could be added to the main body of govern-
ment post-employment laws at 18 U.S.C. § 207.

The Panel reviewed those provisions of law
protecting sensitive procurement information,
including the Trade Secrets Act at 18 U.S.C. §
1905 and the information protection provisions
of the procurement integrity amendments to the
OFPP Act at 41 U.S.C. §§ 423(a)(3), (b)(3), and
(d). The Panel concluded that the information
protection provisions of section 423 fill a neces-
sary and useful role in protecting bid and evalu-
ation data during the procurement process, but
that they suffer in clarity from having been
drafted to fit the other definitions and objectives
of the OFPP amendments. The Panel believes
that the current protections could be better ex-
ecuted through enactment of a comprehensive,
single-purpose law, a draft of which is offered as
an alternative.
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The Panel reviewed a number of miscellaneous
provisions of law, two of which, although they
relate only indirectly to defense procurement,
are recommended for repeal. The most impor-
tant of thoseis the Byrd Amendmentat31 U.S.C.
§ 1352, which forbids recipients of federal grants
and contracts from using appropriated funds to
lobby for the award of contracts. The same
substantive requirements exist elsewhere, and
the Panel urges Congress, in its next review of
this subject, to relieve DOD of the unproductive
record-keeping requirements imposed by this
provision. Itsimilarly recommends the repeal of
10 US.C. § 2408 regarding the debarment of
persons convicted of felonies. The worthy objec-
tives of the latter provision have become mired
in administrative paperwork and could be bet-
ter achieved through reliance on the established
suspension and debarment process. Finally, the
Panelrecommendsa “housekeeping action” that
would promptly reactivate the suspended
whistle-blower protection provisionat 10 U.S.C.
§ 2409 to avoid a lapse in coverage.




VII

OTHER STATUTES

Virtually all of the statutes covered in the pre-
ceding sections of this summary have a direct
impact upon the buyer-seller relationship The
Panel’srecommendations for repealing, amend-
ing, or consolidating those statutes will have a
similarly direct benefit upon those in govern-
ment who administer the DOD acquisition sys-
tem as well as those in industry who respond to
its requirements. However, the Panel also re-
viewed several other groups of laws which have
a less direct impact upon the buyer-seller rela-
tionship but which nevertheless play important
roles in the defense acquisition system. In this
section the Panel presents its recommendations
onanumber of those importantstatutory group-
ings. They include:

eMajor Systems Statutes
*Testing Statutes

eService Specific Laws

eFiscal Statutes

*Fuel and Energy-Related Laws.

Finally, this section includes a summary of the
Panel’s position onthe Brooks Actand the Warner
Amendment, the fundamental authority for the
procurement of automatic data processing equip-
ment.

Major Systems Statutes

Chapter 144 of Title 10, U.S. Code contains laws
which govern major defense acquisition pro-
grams. The Panel concluded that these statutory
requirements were excessively detailed, insome

casesduplicative and in others inconsistent with
the reality of reduced defense budgets.%” While
recognizing the continued necessity of reports
to the Congress, the Panel recommends remov-
ing the excessive detail from 10 U.S.C. § 2432,
Selected Acquisition Reports, but retaining the
broad policy that such reports be submitted. In
view of concerns that program managers were
inundated with various reporting requirements
in differing formats and calling for differing
data, the Panel recommends a unified reporting
format for all users, including the Congress, in
the format which DOD uses to manage its opera-
tions. This unified format would greatly reduce
the burden on program managers and eliminate
the periodic necessity for amendment of the
statute to more closely follow DOD practices.
The Panel also recommends folding the Unit
Cost Report requirement of 10 U.S.C. §2433 into
§2432.

Other recommendations concerning Chapter 144
are to streamline 10 U.S.C. §§ 2434 and 2435
dealing with independent cost estimates, man-
power estimates and baseline requirements by
eliminating statutory detail but retaining exist-
ing policy. The Panel recommends that the
legislation governing Defense Enterprise Pro-
grams (DEPs), 10 U.S5.C. §§2436-37, be repealed.
DEPs have not been successfully implemented
by DOD or supported by Congress. The Panel
also recommends repeal of statutory require-
ments for competitive prototyping and com-
petitive alternative sources, 10 U.S.C. §§ 2438-
39. The Panel believes that mandating such

97 5ee Chap. 3.1 of the Rep«--t.
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strategies is inappropriate in today’s reduced
budget environment and may be unaffordable.
However, the Panel recommends retaining the
major defense acquisition pilot programbecause
it has not yet been implemented and some expe-
rience with the program is warranted.

Testing Statutes

The Panel reviewed various statutes within Title
10 of the U.S. Code that establish requirements
regarding testing of major weagon systems and
munitions programs by DOD.?8 Under the cur-
rent statutory scheme, all major defense sys-
tems, as defined under 10 U.S.C. § 2302(5), must
undergo operational test and evaluation before
those systems may proceed beyond low-rate
initial production. For major defense systems
under section 2430 of Title 10, that testing must
be set forth in a plan that has been approved
by the Director of Operational Test and Evalua-
tion of DOD, who must then evaluate the results
of that testing and report on it to the congres-
sional defense committees before low-rate ini-
tial production may be exceeded. No system-
contractor employees may be involved in this
testing unless such employees will also be in-
volved in system deployment. Further, support
contractors may not assist operational testing
if they have previously been involved in system
development, production, ordevelopmental test-
ing unless their impartiality has been assured in
writing by the Director of Operational Test and
Evaluation or the contractor functioned solely
as a representative of the federal government.
With regard to live-fire testing, major defense
acquisition programs with user-protection fea-
tures and major munitions programs may not
proceed beyond low-rate initial production un-
tilcombat-relevant survivability orlethality test-
ing has been completed. This requirement may
be waived by the Secretary of Defense if unrea-
sonably expensive or impracticable and if an
alternative is available. A specific requirement
for such testing exists for wheeled or tracked
vehicles.

Congress rightly is concerned about past abuses
where the DOD inappropriately rushed to pro-

duction without adequate testing. It appropri-
ately gives a high priority to its testing require-
ments. The testing community is also ever vigi-
lant and protective of its statutory mandates.
The program executive officers and program
managers, on the other hand, in some cases
express frustration over the delays and expense
imposed on their programs by overzealous
testers. Thus, testing is a contentious subject
with strong advocates in each camp.

The Panel concluded that a consolidation of the
four current testing statutes and elimination of
statutory detail would further its statutory
streamlining mandate and allow the flexibility
desired by the testing and acquisition communi-
ties. The Panel developed a dual proposalin the
«esting area. Initially, the Panel recommends the
repeal of the four testing statutes within Title 10
in their entirety and the enactment of a stream-
lined testing statute. This streamlined statute
sets forth the basic rule that both vulnerability /
lethality and operational testing must occur be-
fore proceeding beyond low-rate initial produc-
tion. The proposed statute adopts extant defini-
tions of those terms. The statute then vests
discretion in the Secretary of Defense to imple-
ment the required testing. Broad guidelines in
specific areas — such as contractor involvement
and authority to modify operational testing re-
quirements — are provided. These guidelines
state general principles, but specificimplementa-
tion of the rule is left to the Secretary of Defense.

The Panel recognized, however, that in view of
the sensitivity and concern in the Congress for
adequate testing, there may be reluctance to
fully adopt such a streamlined approach. Ac-
cordingly, at a minimum, the Panel recommends
the Congress adopt certain specific statutory
amendments that are set forth in the analysis of
each individual statute within this subchapter.

Specifically, the Panel recommends repeal of 10
U.5.C. § 2362 as subsumed by the requirements
of 10 US.C. § 2366. With regard to the live-fire
requirements of section 2366, the Panel recom-
mends substitution of the phrase “vulnerabil-
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ity” for “survivability” throughout the statute.
The former term more accurately reflects the
type of testing mandated by the law. The Panel
also recommends elimination of the require-
ment for “full-up” vulnerability testing. As a
mandatory requirement, that testing can add
considerable time and expense in certain high-
value systems.

Recommended amendments to the operational
test and evaluation (OT&E) requirements of 10
U.S.C. § 2399 include authority to modify dedi-
cated OT&E requirements for certain types of
programs and amendments to permit greater
system and support contractor involvement in
OT&E under controls to be specified by the
Secretary of Defense. Finally, the Panel recom-
mends that 10 U.S.C. § 2400 be amended to add
strategic defense missiles as a low density pro-
duction base item, and to make the Test and
Evaluation Master Plan discretionary for low-
density items.

Service-Specific Laws

The Panel examined the Service-specific acqui-
sition sections in the last three subtitles of Title
10.% These laws fall into two main groups: (1)
the Army/Air Force statutes, that evolved his-
torically out of the same-source law, and (2)
Navy-peculiar laws. These laws provide vari-
ous authorities to a Secretary of an individual
military department and are grouped in that
Service’s chapter of Title 10. These provisions
are of such a disparate nature that summarizing
them is not warranted.

In instances where a grant of authority is no
longer used, or otherwise obsolete, the Panel
recommends repeal. In a number of cases, ef-
forts were made to modernize still-meaningful
authorities and to consolidate sections that so
lend themselves into a single, streamlined sec-
tion. Forexample, the authoritiesat 10 U.5.C. §§
7361 through 7367 all cover naval salvage opera-

tions and all were enacted by the same law.
These sections were consolidated, and the lan-
guage modernized where appropriate. Other
examples are as follows :

e The Service-specific authorities to contract for
architect-engineering services (10 U.S.C. §§
4540, 9540 and 7212) are recommended for
repeal as laws that have clearly outlived their
usefulness; the collective analysis for these
statutes discusses the problems raised by the
6 percent fee limit in these laws and their
interplay with the Brooks architect-engineer-
ing statute.

® Thelawsat 10U.S.C. §§4506/9506,4507 /9507
and 4508, allinvolving authority to sell or loan
a government item or service, were crafted
into a single statute that sets forth specified
authorities to sell or loan government mate-
rial for prescribed purposes. It includes im-
portant authority to permit sales or the use of
government test facility services by private
contractors at specified rates.

¢ Civil Reserve Air Fleet (CRAF) enhancement
authorities at 10 U.5.C. §§9512 and 9513 were
recommended for amendment to permit pri-
vate contractors limited commercial use of
military airfields. This proposal was based on
the crucial role played by CRAF during Op-
erations Desert Storm/Desert Shield.

The Panel notes that those Service-specific au-
thorities that are marked for retention might
appropriately be collected into a “Service Pro-
curement Generally” chapter.

Fiscal Statutes

The Panel considered numerous statutes, pri-
marily located within Chapter 131 of Title 10,
that relate to DOD fiscal authority and bud-
dures.'® Of th h
getary procedures. these statutes, those
that dealt with exemptions for various DOD

99 See Chap. 3.3 of the Report.
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expenditures from anti-deficiency requirements
were deemed directly related to DOD acquisi-
tion and recommended for retention. The con-
sensus of the Panel was that a number of the
other fiscal and budgetary Title 10 statutes were
not directly related to the DOD acquisition pro-
cess and hence were outside the scope of the
Panel’s charter. The Panel formally recom-
mended no action for each of these laws, but
notes certain dispositions that the Congress may
wish to consider. The Panel did, however, rec-
ommend an amendment to the “M” account
provisions at 31 U.S.C. § 1552(a) to exempt from
the five-year cancellation of funds rule sufficient
funds to complete unfinished work on existing
contracts and to pay close-out costs and contract
claims.

Fuel and Energy-Related Laws

The Panel considered statutory provisions that
relate to fuel or energy systein procurement
by DOD.101 These provisions are not currently
organized or grouped within Title 10 on that
basis. Some of those sections dealt directly with
fuel and petroleum acquisition. For example,
the Panel recommends amending the authority
to waive contract procedures at 10 U.S.C. § 2404
to add authority to sell excess petroleum stores
and credit those proceeds to applicable appro-
priations. The Panel also recommended a modi-
fication in authority to contract for storage of
fuels and management of tank farms to accom-
modate management-only contracts. Other sec-
tions wereessentially policy-i 2lated enactments,
mandating environmentally sound acquisition
practices by the DOD. In the absence of any
significantburden onacquisition practices, these
sections were recommended for retention. Sec-

tions 2481, 2483, and 2490 granted authority to
sell excess utility services. These sections were
also recommended for retention. Finally, the
Panel recommends that this body of law should
be collected within Title 10 into a single chapter
dealing exclusively with fuel and energy-re-
lated acquisition.

The Brooks Act and the Warner Amendment

Under the Brooks Act, the acquisition of ADPE
by the federal executive agencies is centralized
under the General Services Administration
(GSA). That agency retains exclus™  -uthority
to procure ADPE. While GSA delegates that
authority, to varying degrees, to the individual
agencies, it still retains extensive managerial
oversight of this acquisition process. Under the
Warner Amendment, DOD is authorized to pur-
chase directly certain, delineated types of ADPE
related to military and intelligence missions. In
the exercise of that authority, and in conducting
individual procurements when delegated au-
thority by the GSA, the DOD components have
developed their own, internal mechanisms for
ADPE procurement. The two primary recom-
mendations considered by the Panel were (1) to
amend the Warner Amendment to wholly ex-
empt DOD from the Brooks Act and with it from
GSA oversight, or (2) to significantly increase
theblanket delegation of procurement authority
for DOD. The Panel deliberated extensively
over this question, but was unable to achieve a
consensus among its members as to a formal,
legislative recommendation in this area. Ata
minimum, however, the Panel agreed that the
blanket delegation of procurement authority to
DOD should be raised significantly.102

101 5ee Chap. 3.7 of the Report.

102 goe Chap. 3.4 of the Report.
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VIII

CONCLUSIONS

Congress will ultimately decide how well the
Panel’s recommendations met its declared ob-
jectives as well as the goals suggested by its
original mandate. However, in assessing those
results, both Congress and the general public
should be aware of the constraints which af-
fected the Panel’s work.

The key constraint was time, especially when
measured against the magnitude of the task.
The 16 months between the convening of the
Panel and the printing of its Report obviously
constrained the process of considering the 889
statutes comprising the universe of acquisi-
tion laws — a number so high that it surprised
even veteran observers of these matters. While
anextension of the statutory deadline of January
15, 1993, could have been justified, the Panel
members strongly believed that it was more
important to place their recommendations
squarely on the agenda of a new Administra-
tion and a new Congress. Inevitably, priorities
were set in order to bring the greatest analytical
attention to the most obvious and best under-
stood problems, especially in those areas that
offered the greatest prospects for improvement.
In addition to focusing on the most relevant
acquisition laws, the Panel necessarily exclud-
ed regulations, executive orders, and most case
law from the study. However, the most signifi-
cant effects imposed by the time constraint may
have come when the Panel chose to recommend
a law’s retention or to exclude it from more
detailed consideration, either because the evi-
dence for change was ambiguous or because it
was impossible to obtain additional data with-
out the expenditure of far greater resources than
the Panel had at its disposal. The Panel is, there-
fore, recommending the retention of more laws

than might otherwise have been identified for
amendment or repeal. It is important to note
that these recommendations are made on the
basis of the “best evidence” available to the
Panel at the time of its decision.

The second constraint reflects a general concern
about the numbers of laws considered during
this review, as well as their placement within the
U.S. Code. Many of the statutes affecting de-
fense procurement arise from titles of the Code
beyond Title 10, often reflecting the divergent
interests of many different congressional com-
mittees and subcommittees. The organization of
the Code also reflects multiple functions which
may apply indifferent waystodifferentagencies
of the government. The recognition of those
realities affected one of the Panel’s original goals,
which was to “prepare a proposed code of rel-
evantacquisitionlaws.” Earlyinits deliberations,
the Panel decided that this goal did notimply the
creation of an all-encompassing “model code”
for DOD procurement to be located at a single
point within the body of Title 10 — primarily
because the administrative tidiness of such a
compilation would be less helpful than the juris-
dictional questions that would inevitably be
raised. Equally important was the need to as-
semble and review the array of procurement
laws before creating a “model code” in Title 10
or anywhere else. Consequently, while it has
recommended the consolidation of certain laws
and chapters in several of the areas noted above,
the statutes which the Panel has assembled,
reviewed, and presented in its Report represent
its best judgments on the core functions of the
defense procurement process. Should those rec-
ommendations be enacted, therefore, a new code
of relevant acquisition laws will have been
created.
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The specific nature of these recommendations
— for the repeal, amendment, or deletion of
almost 300 laws and the consolidation of many
others — clearly distinguishes the work of this
Panel from many others which have examined
the problemof defense acquisition. Whilesweep-
ing legislative changes have been advocated
before, previous efforts have stopped well short
of specifying the precise proposals forindividual
statutory change presented in the Panel’s Re-
port. There are, however, two major problems
associated with this level of detail. The first is
maintaining an appropriate focus for change.
Even though there may be some disagreement
or even controversy with particular changes
recommended by the Report, it is vital that the
Panel’s effort be seen as a “system solution”.
The second problem is time — maintaining the
focus for change over the many months or years
which will be needed to carry out such an ambi-
tious agenda. While some of the Panel’s recom-
mendations can easily be enacted, many others
will require hearings, debate, and careful study.
There can be no question, however, that the
continuation of such legislative initiatives, as
well as further regulatory improvements, must
proceed as a legislative-executive branch part-
nership with the common goal of a streamlined
acquisition system.

There can be no doubt, however, that this goal
will require particularly strong leadership and
teamwork by Congress. A recent study by the
Business Executives for National Security, for
example, is merely the latest to note that no
fewer than 107 congressicnal committees and
subcommittees exercise some degree of Penta-
gon oversight: “The result is massive jurisdic-
tional confusion.”103  But without better coor-
dination, defense procurement law will remain
complex, confused, and often chaotic. The evi-
dence accumulated during this review also sug-
gests that an ancillary result of jurisdictional

confusion is the proliferation of laws which can
impose burdensome and often conflicting re-
quirements. While the Panel is particularly ap-
preciative of the strong congressional support
for its efforts, it respectfully suggests that the
enactment of the reforms recommended here
will not achieve a lasting effect unless Congress
also gives continued attention to its responsibil-
ity for maintaining a disciplined and coherent
legal structure.

The final point of this summary may not be so
much a constraint as a caveat. The work of the
Panel represents its best efforts to provide a
common baseline for those who seek to improve
defense acquisition laws as well as the policies
whichimplement them. In each of the areas they
reviewed, however, the Panel members were
struck by the magnitude of the task which future
reformers will face in making comprehensive
legislative changes. There is also no question
that these recommendations are best thought
of as a “first cut” at a large problem, and cer-
tainly not as an ideal solution to it. Moreover,
the Panel recognizes the importance of seeking
government-wide consistency in procurement
matters and hopes that its recommendations
can serve as the baseline for parallel changes
inthelegislative underpinnings of civilian agen-
cy acquisition. While these findings do not
fully achieve the Packard Commission’s
ultimate goal of providing a “single, consistent,
and greatly simplified procurement statute," 104
they clearly carry out the will of Congress by
translating those general principlesintoa “prag-
matic, workable set of recommended changes to
the acquisition laws.”195 It is therefore our sin-
cere hope that the changes recommended by the
Panel will make a substantial and lasting contri-
bution to the development of a more efficient
defense procurement system, one that is capable
of meeting any future challenge to American
national security.

103 Business Executives for National Security, Washington, D.C. Report of the Commission on Fundamental Defense

Management Reform, 36 (1992).

104 See note 3, p. 2 of this summary.

See note 6, p. 2 of this summary.
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APPENDIX:

TABLE L
RECOMMENDATIONS FOR AMENDMENT OR REPEAL OF STATUTORY PROVISIONS

(Summarized by Chapter Reference to the Panel's Report)

Chapter 1
Contract Formation

Congressional defense procurement | Amend section to incorporate Panel objectives with existing
policy congressional defense procurement policy. The foilowing
are appropriately melded within the statute:
Enhance science and technology, research and
development and production capability; provide for
continued development and preservation of an
efficient and responsive defense industrial base; and
ensure the financial and ethical integrity of defense
procurement programs consistent with achieving an
optimum balance among efficient processes, full and
open access to the procurement system and sound
implementation of socioeconomic policies.
Clear policy for preference of commercial and
nondevelopmental items.
Appropriate risk allocation.
Investment in "flexible manufacturing processes” and
“dual-use” technologies.
Fair and expeditious processing of protests and
disputes.
Clarify the intent of Congress to state requirements in
terms of functions to be performed. performance
required, or essential physical characteristics.
Provide specific guidance in encouraging contracting
officer discretion to exercise sound judgment in
purchasing commercial items.

10 US.C. § 2302 Definitions Add definition of commercial item (both as end-items and as
components) which includes manufactured products,
ancillary services, new products, modified products,
combinations of products, products sold in small quantities
to the general public, and items produced from commercial
processes.

Change the term “"small purchase threshold” to “simplified
acquisition threshold" with a threshold of $100,000. Also,
add language concerning "contingency operation” with a
threshold of $200,000 for purchases to be made outside the
United States.

Incorporate and amend definition of nondevelopmental
item for clarity and simplicity.

10 US.C. § 2304 Contracts: competition requirements | Change references from "small purchase threshold” to
"simplified acquisition threshold.”

Amend section to exempt contractors supplying commercial
items from specifying the incurred overhead or the value
added by the contractor to the item.

Amend by deleting subsection {j) covering master
agreements and substituting 'wnguage that prescribes
requirements for contracts that do not procure or specify a
firm quantity of supplies or services and provide for
obtaining supplies or services by issuance of deliveiy orders
or task orders.

10 U.S.C. § 2301
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10 USC. § 2305

Competition: planning, solicitation,
evaluation, and award

Amend to require regulations which address the debriefing
of unsuccessful offerors.

Amend to grant the head of an agency the authornty to take
certain remedial action if an award or proposed award does
not comply with a statute or regulation, such as the ability

to pay bid and proposal costs and legal fees for meritorious

protests.

10 US.C. § 2306

Kinds of contracts

by the head of an agency before use of a cost-

Amend by deleting subsection {¢) which requires approval
reimbursement or incentive contract is allowed.

] 10US.C. § 2317

Encouragement of competition and
cos! savings

10 US.C. §2318

Advocates for competition

Repeal. '

Delete subsection (¢) which requires each advocate for
compelition to transmit to the SECDEF a report describing
his activities in the preceding year. Reporting
requirements are already set by regulations within the
agencies.

10 US.C. § 2325

Preference for nondevelopmental
Hems

Amend the section by changing the title to "Commercial
and nondevelopmental items: product descriptions” and
ensure product descriptions promote the use of both
commercial and nondevelopmental items. Move NDI
definition to 10 U.S.C. § 2302.

40 US.C. §§ 541-544

Brooks Architect-Engineers Act

Amend section 541 to remove ambiguity as 1o the breadth of
services covered by the Act.

Procurement Notice

Amend to harmonize DOD and civilian agency thresholds,
allow the use of automated systems for actions under the
simplified acquisition threshold, generally require
automated means for transmitting solicitation and award
notices for publication and increase flexibility when setting
deadlines for submission of offers for commercial items.

41 US.C. § 416
10 US.C. § 2306a

Truth in Negotiations Act

Amend to maintain the dollar threshold for application of
the statute at $500.000 rather than the lower standard of
$100.000 scheduled to become effective in 1996.

Amend to allow for exemption of modifications to
commercial items contracts in excess of the threshold from
the application of TINA where the contracting officer can
determine price reasonableness.

Amend to expand and clarify the exception for adequate
price competition to provide more discretion to the
contracting officer to use market research to determine
price reasonableness.

" 10 US.C. § 2356

Contracts: delegations

Amend the section to provide for decision-making at a
lower level. contributing to streamlining and efficiency.

10 U.S.C. § 2358

Research projects

Amend to provide that advanced as well as basic and
applied research is included in the scope of authority
granted to both the SECDEF and the Secretaries of the
military departments.

Amend to provide that cooperative agreements can be used
for all types of research efforts including basic and applied
research.

Expand authority of section te include coverage for
research projects which are "otherwise of interest to DOD
or the military departments.”

10 US.C. § 2364

Coordination and communication of
defense research activities

Amend by changing the language 1o ensure that
information is provided in a timely manner by replacing the
references to, and definitions of, the Milestones 0, I, and H
decisions with "acquisition program decisions.”

10 U.S.C. § 2371
H

Advanced research projects:
cooperative agreements and other
transactions

Amend the section so that it contains only statutory
provisions dealing with the utilization of cooperative
agreements and other transactions.

10 US.C. § 4503

Research and development programs

Repeal as duplicative of authority as amended in 10 US.C. }§
§ 2358.

10 US.C § 7522

Contracts for research

Amend by repcaling subsection (b) which deals with
payments of research and development contracts and merge
into revised 10 U.S.C. § 2307.

10 US.C. § 9503

Research and development pragrams

Repeal as duplicative of authority which exists in 10 U.S.C.
§ 2358,

70




31 US.C. §3553

Review of protests; effect on
contracts pending decision

Amend to alleviate confusion in the use of working days
and calendar days by consistently using calendar days.
Amend subsection which requires suspeasion of contract
performance when a protest is filed within 10 days of
contract award should be modified to also require an
agency to suspend contract performance if a protest is filed
within 3 calendar days after the date set by an agency for
any requested and required debriefing.

Amend to provide statutory authornity for the Comptrolier
General to issue protective orders.

31 US.C. § 3554

Decisions on protests

Amend to expand express option for consideration of GAO
protest from 45 to 65 calendar days.

Amend to require to maximum extent that protest
amendments adding new grounds be resolved in the same
time as for original protest.

Amend to make parties found responsible for protests which
are frivolous or not brought or pursued in good faith liable
to the government for its cost of defendinﬁ the protest.

31 US.C. § 3555

Regulation; Authority of
Comptroiler General to verify
assertions

Amend section to prescribe regulations to support Panel's
recommendations made in Title 31.

31 US.C. § 3556

Nonexclusivity of remedies; matters
included in agency record

Delete reference to district court in accordance with the
Panel's recommendation to discontinue the Scanwell
jurisdiction of district courts in bid protest matters.

28 US.C. § 1491

Claims against the United States
generally; actions involving the
Tennessee Valley Authority

Amend to add a section entitled "Bid Protest” which would
give the U.S. Court of Federal Claims exclusive judicial
jurisdiction of pre-award and post-award bid protests. This
provision would require the court to set aside agency action
upon a finding of violation of statute or regulation and to
award costs, attomney fees, expert witness fecs and bid and
proposal expenses.

(

40 U.S.C. § 7159

The Brooks Act; procurement,
maintenance, operations, and
utilization of automatic data
processing equipment

Amend to maintain consistency with recommendations
made to GAO protest procedures.
Establish consistent use of the term "calendar days.”
Require an agency to suspend contract performance if
a protest is filed within 3 calendar days after the date
set by an agency for any requested and required
debriefing.
Amend to require that new grounds of protest should
be resolved where possible within the same time
period established for resolution of initial protest.
Amend to allow for electronic filing and dissemination
of protest documents.
Amend to require party responsible for a frivolous
protest or a protest which has not been pursued in
good faith to pay defense costs to the government.
Amend to allow payment of expert witness and
consultant ;.es.

10 U.5.C. 8§ 2308 and 2311

Assignment and delezation of
procurement functions and
responsibilities

Delegations

Repeal section 2308 and move to section 2311.

10 US.C. § 2310

Determinations and decisions

Amend to allow determinations and decisions for a class of
purchases or contract: except where expressly prohibited
under Title 10.

10 U.S.C. § 2326

Undefinitized contractual actions:
restrictions

Amend to clarify that limitations are on obligations rather
than on expenditures.

Amend to allow waiver of the percentage limitations during
contingency operations or other national emergencies.

10 US.C. § 2329

Production special tooling and
production special test equipment:
contract terms and conditions

Repeal.

10 US.C. § 2331

Contracts for professional and
techaical services

Amend by moving subsection (c) to 10 U.S.C. § 2304.

| 10 U.S.C. § 2381

Contracts: regulations for bids

Amend by clarifying who may prescribe regulations.

I 10 US.C. § 2384

Supplies: identification of supplier
and sources

Amend section to exempi contractors who supply
commercial items from supplier and source identification
requirements.

71




Pub. L. No. 101-189 § 821

10 US.C. § 2307

Requirement for certificate of Repeal.
independent price determination in
certain department of defense
contract_solicitations

Chapter 2

Contract Administration

Contract Payment
Advance payments

Rename the section "Contract financing.”
Merge the substance of three other statutes
concerned with advance, progress and special
payments into it.

31 U.S.C. §8 3901-3907

Prompt payment

Amend section 3904 to extend the discount period to
the latter of the receipt of the invoice or the receipt
of goods and services.

10 US.C. § 2324

Allowable costs under defense contracts

Amend the section to include a statement defining
allowable cost and to retain only the penalty scheme
as amended by the 1993 Defense Authorization Act,
the burden of proof, the evaluation by the
Comptroller General, and the definition of "covered
contract.”

SUS.C. App. 3 §§ 1-12

10 US.C. § 2382 Contract profit controls during emergency Repeal.
periods
41 U.S.C. § 420 Travel expenses of government contractors Repeal.

Audit and Access to Records

Inspector General Act

Amend section 9 to repeal the transfer of audiling
and investigating authority to the Office of the
Inspector General.

10US.C. § 2313

Examination of books and records of contractor

Amend to combine this section and section 2306a(f)
and certain regulatory provisions into a singie
comprehensive audit statute.

10 US.C. § 2406

10 US.C. § 2410b

Availability of cost and pricing records

Contractor inventory accounting systems:
standards

Cost Accounting Standards

Repeal.

Repeal.

41 US.C. § 422

Cost-accounting standards board

Price, Delive

Recommend CAS Board under its present authority
take prompt action to facilitate DOD purchases of
commercial items.

, and Product Qualit

10US.C. § 2383 Procurement of critical aircraft and ship spare Repeal.
parts: quality control
10 US.C. § 2403 Major weapon systems: contraclor guarantees Repeal.
10 US.C § 4534 Subsistence supplies; contract stipulations; Repeal.
place of delivery on inspection
1I0USC. § 9534 Subsistence supplies; contract stipulations; Repeal.

piace of delivery on inspection

41 USC. § 15

Transfers of contracts; assignment of claims; set-
off against assignee

Amend to delete provision which prohibits set-off
against assignees only during times of war or
national emergency.

F4a1uUs.C.§ 20

Deposit of contracts

Repeal.

H 4] US.C. § 417 Record requirements
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—————.
10 US.C. § 2405

Claims and Disputes

Limitation on adjustment of shipbuilding
contracts

Amend section to remove the specific requirement

therein pertaining to the Contract Disputes Act
certification.

10 U.S.C. § 2410

Contract claims: certification

Repeal.

28 US.C. § 1346

United States as a defendant

Amend to clarify that this section does not pertain to
any action or claim which relates to a contract
subject to the Contract Disputes Act.

41 US.C. §§ 601-613

Contract Disputes Act

Amend to reduce the time for appeals 10 the Court of
Federal Claims from one year to 90 days.

Amend to raise the threshold amounts from $50,000
to $100,000 and to incorperate Congress’ recent
amendments regarding certification.

Amend to include a six-year statute of limitation for
the filing of contract claims by and against the
United States.

Amend to raise the "small claims” maximum amount
to $25,000.

Extraordinary Contractual Relief

50 U.S.C. §§ 1431-1435
{Pub. L. 85-804)

Extraordinary Contractual Relief

Chapter 3
Service-Specific and Major Systems Statutes

Major Systems Statutes

Repeal section 1435 to permit use of authority
contained in this statute at all times rather than only
in limes of national emergency.

" 10 US.C. § 2432

Selected Acquisition Repons_

Amend to remove detail and to incorporate Unit Cost
Report requirement currently in 10 U.S.C. § 2433.

10 US.C. § 2433

Unit Cost Reports

Repeal and incorporate Unit Cost Report
requirement into 10 U.S.C. § 2432.

10 US.C. § 2434

Independent cost estimates, operational
manpower requirements

Amend to delete manpower and independent cost
etimate report content and definition of manpower
estimates to recast as policy guidance.

10 U.S.C. § 2435

Enhanced program stability

Amend to delete baseline description and review
procedures.

§ 2438)

10 US.C. §§ 2436 -2437 Defense Enterprise Programs: milestone Repeal.
authorization

10 U.S.C. § 2438 Major Programs: competitive prototyping Repeal.

10 U.S.C. § 2439 (formerly Major Programs: competitive alternative sources | Repeal.

Pub. L. 101-510 § 809 Major Defense Acquisition Pilot Program Amend to reflect proposed repeal of section 2436.
e e
Testing Statutes

10 US.C. § 2362

Testing requirements: wheeled or tracked

vehicles

l

Repeal.

10 US.C. § 2366

Major Systems and munitions programs:;
survivability and lethality testing required before
full-scale production

Repeal and enact a more streamlined statute. In the
alternative, amend to: eliminate full-up testing
requirement; cxtend waiver authority; and substitute
the term “vulnerability” for the term
"survivability.”

10 US.C. § 2399

Operational test and cvaluation of defense
acquisition programs

Repeal and enact a more streamlined statute. In the
alternative, amend to: permit modification of
mandatory operational testing requirement; permit
greater contractor involvement in operational
testing, logistical, and other support functions,
permit greater support and noasystem contractor
involvement in operational testing.
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10 US.C. § 2400

Low-rate initial production of new systems

Service Specific Statutes

Repeal and enact a more streamlined statute. In the
aliernative, amend to add coverage of strategic
defense missiles and to make test and evaluation

master plans discretionary for exempted systems.

10 U.S.C. §§ 4501 and 9501 | Industrial mobilization: orders; priorities; Consolidate.
possession of manufacturing plants; violations
(Army and Air Force)
10 U.S.C. §§ 4502 and 9502 | Industrial mobilization; plants; lists; Board on Consolidate,
Mobilization of Industries Essential for Military
Preparedness
10 U.S.C. 8§ 4501 and 9501 | Procurement for experimental purposes Consolidate. Il
10 U.S.C. §§ 4505 and 9505 | Procurement of production equipment Repeal.

10 U.S.C. §§ 4506 and 9506
10 U.S.C. §§ 4507 and 9507
10 US.C. § 4508

Sale, loan or gift samples, drawings and
information to contractors

Sale of ordinance stores to designers
Test of iron, steel and other materials

Consolidate these five sections into one section and
provide additional authority to sell.

10 US.C. §§ 45%1 and 9531 | Authorization (to purchase certain materials and | Repeal.
facilities)
il 10 U.S.C. § 4533 Army rations Repeal. Il
10 U.S.C. §§ 4535 and 9535 } Exceptional subsistence supplies; purchase Repeal.
without advertising
10 U.S.C. §§ 4537 and 9537 | Military surveys and maps: assistance of U.S. Repeal.
mapping agencies
" 10 U.S.C. §§ 4538 and 9538 { Unserviceable ammunition: exchange and Repeal.
reclamation
10 U.S.C. §§ 4540, 9540 and | Architectural and engineering services Repeal

7212
10 US.C. 2855

Law applicable to contracts for architectural and
engineering services and contruction design

Amend to permanently authorize procurement of A-
E services;

Amend section 2306 to delete the 6 percent fee
limitation.

Gratuitous services of officers of the Army/Air
Force Reserve

Consolidate.

10 U.S.C. §§ 9511, 9512 and
9513

(Civil Reserve Air Fleet (CRAF) Program)
Definitions

Contracts for the inclusion of defense features
Commitment of aircraft to the Civil Reserve Air
Fleet

Consolidate and amend to grant authority to
contract with CRAF carriers for limited use of
military airfields.

10 U.S.C. §§ 4541 and 9541
" 10 US.C. § 7201

Guided missiles; research and development,
procurement, construction

Repeal.

10 US.C. § 7203

Scientific investigation and research

Amend and redesignate to provide scientific
exchange authority.

|

10USC §7213 Relief of contractors and their employees from Repeal.
Josses by enemy action

10 U.S.C. § 7230 Sale of degaussing equipment Repeal.

10 US.C. § 7296 Appropriations (auxiliary naval vessels); available | Repeal.
for other purposes

10 U.S.C. § 7298 Conversion of combatants and auxiliaries (naval Repeal.

vessels)

10 US.C. § 7299a

Construction of combatant and escort vessels and
assignment of vessel projects

Amend to repeal obsolete and contradictory

provisions.

10 U.S.C. § 7305
10 US.C. § 7306
10 US.C. § 7307
10 US.C. § 7308

I

Naval Vessel Register

Sale of vessels stricken from Naval Vessel
Register

Use for experimental purposes

Restriction on disposal

Transfer or gift of obsolete, condemned, or
captured vessels

10 U.S.C. § 7301 Bids on construction: estimates reguired Repeal.
10 US.C. § 7302 Coastruction on Pacific Coast Repeal.
10 US.C. § 7304 Examination by board; unfit vessels stricken from | Consolidate the four sections with the exception of

7307(b) which should be repealed as superfluous.

[[tous.C. § 7310

Policy in constructing combatant vehicles

Repeal.

Naval salvage facilities

I! 10 U.S.C. §8§ 7361-7367

Consolidate.
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40 US.C. § 759 and 10
US.C. § 2315

The Brooks Act and Warner Amendment

Brooks Act and Warner Amendment:
procurement of ADPE by GSA and certain
exemptions for DOD.

10 US.C. § 2461 and
10 U.S.C. § 2462

DoD Commercial and Industrial Activities

Commercial and industrial type functions;

required studies and reports before conversic- to
contractor performance. Contracting for cer.ain
supplies and services required when cost is lower

|

No legislative recommendation; howc . er
consideration should be given to an increase in the
blanket Delegation of Procurement Authority by
GSA.

Amend to eliminate unnecessary requirements and
consolidate into a single streamlined statute.

10 U.S.C. § 2463

Reports on savings or cost from increased use cf
DOD civilian personnel

Repeal.

10 US.C. § 2464 Core logistics functions Amend to clarify authority of the Secretary of
Defense to -stablish core requirements.
10 U.S.C. § 2465 Prohibition on contracts for performance of Repeai.
firefighting or security guard functions
10 US.C. § 2466 Limitations on the performance of dvpot level Repeal.

maintenance of material

10 U.S.C. § 2467

Cost comparisons: requirements with respect to
retirement costs and consultation with employees

Consolidate with the current sections 2461 and 2462
and amend to vest the consultation reguirement in
the Secretary of Defease or the military scrvice
Secretaries.

10 US.C. § 2468

Military installations: authority of base
commanders over contrachag for commercial
activities (Nichols Amendment)

Repeal.

10 U.S.C. §§ 4532 and 9532

Factories and arsenals: manufacture at;
aLnlition of

Consolidate and amend to specify the authority of
the Secretary of Defense.

10 US.C. § 2212

Coniracted advisory and assistance services:

accounting procedures

10 US.C. § 2388

Fuel and Energy

l:iquid fuels, contracts for storage

Repeal.

Ii

== s
Amend to provide separate authority to contract for

storage or handling; add natural gas: vest authority

in the Secretary of Defense and military service

Secretaries.

Repeal subsection (b) concerning protection of

p-goleum facilities as obsolete.

10 US.C. § 2404

Acquisition of petroleum, authority to waive
procedures

Fiscal Statutes

in the EL"‘liC interyst.

Amend to provide authority {0 sell petroleum when

10 US.C. § 1552

|

Procedure for appropriation accounts available
for definite periods ("M" accounts)

Amernd to provid: jor waiver of cancellation of
availahility «¢ obligation if the Secretary of Defense
or the Secretary vi a military department determines
funds are reyuirew under open contracts, and
Congress is notified annually thereafter as to
balance remaining in cach fixed appropriation
ac.ount.

Miscellaneous

- manmd

US.C. § 2202

Obligation of funds: limitation

Amend tn specify lhe-‘au(hnri(y of the Secretary of
Defense (o issue regulations for procurement,
product.ca, warchousing o1 distribution.

Repeal subsection (b) as a redundant funding
limitation set out elsewhere.

10 US.C. 8§ 2271.2279

Encouragement of aviation

Repeal all sections as obsolete.

10 US.C. § 2369

Product evaluation activity

Repeal.

10 US.C. § 2384a

Supplies: economic order quantities

Repeal.

{0 US.C. § 2385

Arms and ammunition:  immunity from taxation

Amend to add heavy wheeled vehicles and trailers
as items exempt from excise tax,
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10 US.C. § 2386

Contracts for the procurenment of milk: price
adjustments, purchases from the Commodity
Credit Corporation

Repeal

10 US.C. § 2402

Prohibition of contractors limiting subcontractor
sales directly to the United States

Amend to delete requirement for contract clause

'LPub. L. 101-510 § 5081

18-month lease restriction on vessels, vehicles,
or aircraft

Repeal.

Chapter 4

Socioeconomic Laws, Small Business and Simplified Acquisition Threshold

Simplified Acquisition Threshold: See Tables V and VI

Labor and Equal Opportunity

F10 US.C. § 7299

Contracts:  Application of Public Contracis Act

Amend to retaip exclusion of <hip comstruction and
repair from Davis-Bacon and Service Contract Acts

29US.C.§ 793

Emplioyment under federal contracts

Amend 1o conform to the simplified acquisition
threshold (3100.00 from S10.000 and 1 create an
exemption for commercial items,

383 US.C § 4212

Veteran's employment emphasis under federal
contracts

Amend to confonn the threshold to the simphified
acquisition threshold ($100.000) from the current
10,000 thresheld and (o create an exemption for
commercial items.

40 US.C. § 207a et seq

The Miller Act

Amend to conform the threshold to the simpirfied
acquisitiop threshold from the curreat $25.000
threshoid.

40 US.C. § 267a et seq

The Davis-Bacon Act

Amend to conform the threshold to the simphfied
acquisition threshold from current $2.000 threshold
Amend reporting requitements and lengthen
frequency of wage schedules publication to aunualiv.

40 U.S.C. §§ 35-45 et seq

The Walsh-Healev Pubbic Contracts Act

Repeal.

41 US.C. §§ 351-358

Service Contract Act

Amend to conform the threshold to the proposed
simplified acquisition threshold from the current
$2.500 threshold

41 US.C. § 701

II

Drug-free workplace for federal contractors

Anmend to conform the threshold o the proposed
simplified acquisttion threshold from the cerrent
$25.000 thresheld and to create an exemption for
commergial items.

Small and Disadvantaged Business

Preferences

& 631 ef seq

Small Business Act

Amend section 627 to permut contracting officers o
negotizte directy with eligible &ay Birms rather than
deating through the Small Rasiness Administration
Amemd section 637 to contivm to simplified
avyguisition threshold
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10 US.C. §§ 2320-2321 and
41 US.C. § 403

Intellectual Property

Technical Data

proprietary data restrictions

Rights in technical data and validation of

Chapter 5

Amend seciion 2320 t0: more clearly define when
technical data is to be delivered and to provide for
regulations setting out the rights of the government
and its contractors in that data,

delete the tequirement for wrillen assurances of
complete and accurate data:

comport policy on commercial items to statute; and
allow Secretary of Defense the flexibility 10 use any
technical data policy that would meet the
government's reprocurement needs.

Amend 41 U.S.C. § 403 to more clearly define
technical data to include computer data bases and
manuals and to exclude computer programs.

15 U.S.C. §§ 3701-3710d

Technology innovation (Stevenson-Wydler
Technology Transfer Act and the Federal

Technology Act)

Amend 15 U.S.C. § 3710a to: provide that
government agencies may secure copyright
registration for the United States in computer
programs prepared b, civilian and military employees
in performance of their official duties under or
related to cooperative research and development
agreements,

establish procedures for securing copyright,
licensing, and sharing royalties with employees for
copyrightable works;

permit government employ~es under certain
conditions to secure copyright, license and share in
royalties for copyrightable works; and

permit laboratory employees to help in
commercializing copyrighted work made while in
government secrvice if they had no participation in
the selection of the other parnty to the cooperative
research and development or in negotiation of the
licensing apreement.

10 U.S.C. § 2363

Encouragement of technology transfer

Repeal.

35 U.S.C. §§ 200-212

Patent rights in inventions made with federal

assistance

Amend section 202 to: require contractors to disclose
each invention within a reasonable time, but in any
event prior to publication;

provide that contractors specifically state their
election to retain title to an invention in the United
States and foreign countries;

provide that where publication, sale. or public use,
has initiated the onc-year statutory period in which
valid patent protection can still be obtained in the
United States the period for election may be
shortened by the federal agency to a date that is not
more than four months prior to the end of the
statutory period: and

provide that whenever contractors elect to retain
title, they must file a patent application within one
year of election (or an additional time as approved by
the federal agency).




35 US.C. §§ 181-188

Competitiveness of United States Companies

sty

Secrecy of certain inventions and filing
applications in foreign countries

Amend section 181 to establish a Patent and
Trademark Technical Advisory Committee within
DOD to review and administer the imposition of
secrecy orders.

Amend section 183 to provide compensation only for
periods of delay as a resuit of a grant of a secrecy
order which exceed five years. (Amendment to 35
U.S.C. § 155 is also recommended to extend the term
of any patent delayed by a grant of a secrecy order
for a period equal to the delay but not to exceed five
years.)

| 22 US.C. § 2761e
(Foreign Militag’ Sales Recougmem)
e e ——

Charges; reduction or waiver

Repeal.

Government Use of Private Patents, Cogxrights and Trade Secrets

28 US.C. § 1498 Patent and copyright cases

e e e 70

Amend to provide the Secretary of Defense authonty
to issue regulations prescribing when a contracting
officer may withhold from a contracior authorization
and consent to use {and potential infringement) of 2
patent of « third party.

10 US.C. § 2386

Copyrights, patents, designs, etc., acquisition

Amend to broaden and modernize the section to
cover technical data and computer software rather
than "designs processes and manufacturing data.”

10US.C. § 7210

licenses

Purchase of patents, patent applications, and

Chapter 6

Repeal.

Standards of Conduct

Civil Fraud

31 US.C. §§ 3729-3732

|

False Claims Act (Qui Tam)

Amend section 3730 to: prohibit qui tam suits based
on information obtained by the relfator in the course
or scope of official government duties or
employment;

tighten the prohibition against “parasitic suits”;
prohibit qui tam actions based on voluntary
disclosures and limit compensation to culpable
defendants.

Amend the Contract Disputes Act to permit disputes
to be processed in the absence of a contracting
officer’s final decision within the discretion of a
board or the Court of Federal Claims.

Amend section 3729 to: permit transfer to the Coun
of Federal Claims and to permit claims to be heard
as countecclaims in district courts; and avoid

unreasonable penalties.

Ethics

18 U.S.C. § 207

Restrictions on former officers, employees, and
elected officials of the executive and legislative
branches

Amend section to add a one-year restriction on
representing of advising others concerning certain
protected procurement-rela.ed information.

10 USC. § 2397a

Requirements relating to private employment
contacts between certain DOD procurement
officials and defense contractors

Repeal.

18 US.C. § 281 Restriction on retired military officers regarding Repeal.
certain matters affect the government

37 US.C. § 80] Restriction on payment to certain officers Repeal.

10 US.C. § 2397 Employees or former employees of defense Repeal.

contractors; reposts
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10 US.C. § 2397b

Certain former DOD procurement officials:
limitation on employment

Repeal.

10 US.C. § 2397c

Defense contractors: requirements concerning
former DOD officials

Repeal.

41 US.C. § 423

41 US.C. § 403

Procurement integrity
e —
Procurement Policy

Definitions (OFPP Act)

Other Related Statutes

Repeal and replace with proposed provisions relating
to the disclosure of bid, proposal, or source selection
information.

Amend to substitute the term “simplified acquisition

threshold” for “small purchase threshold.”
Amend to change the definition of “technical data”

to include computer data bases and manuals and
other supporting computer data.

31US.C. § 1352

Limitation on use of appropriated funds to
influence certain federal contracting and
financial transactions (Byrd Amendment)

Repeal.

10 U.S.C. § 2408

Prohibition on persons convicted of defense-
contract related felonies and related criminal
penalty on defense contractors

Repeal.

10 U.S.C. § 2409a

Protection of whistle blowers

Repeal.

Chapter 7

Domestic Source Restrictions
Domestic Source Preferences

origin.

Repeal debarment provisions in favor of standard
administrative debarment procedures.

Repeal the following congressionally-mandated
domestic source restrictions and product preferences
* Jewel Bearings [Pub. L. No. 90469 and 101-511, §
8121)

* Food, Clothing, Fabrics, Specialty Metals, and
Hand or Measuring Tools [Pub. L. No. 97-377, § 723]
* Night Vision Devices {Pub. L. No. 101-511, § 8054}
* Floating Storage of Petroleum [Pub. L. No. 101-
511, § 8020]

* Anchor and Mooring Chain {Pub. L. No. 100-202,
§ 8125, 101-165, § 9051, and 101-511, § 8041)

* PAN Carbon Fibers [Pub. L. No. 101-511, § 8048}

Purchases of Foreign Goods by the Department of Defense
41 US.C. §§ 10a-10d Buy American Act Amend to substitute “substantial transformation”
test of 19 U.S.C. § 2518 for current test of U.S.

10 U.S.C § 2506
renumbered as § 2533

Limitation on use of funds; procurement of goods
which are other than American goods

Amend section 2506 by striking the heading
"Limitation on use of funds: procurement of goods
which are other than American goods™ and
inserting in licu thereof, "policy on Purchases of
Foreign Goods.”

Amend subsection (a) by striking the reference to
subsection (c); and amend by adding aew paragraphs
(a)(7), (a)(8), and (aX(9), which add as policy factors
the impact of foreign purchases in the defense
technology and industrial bases and on national
security.

Amend subsection (b) to incorporate the "substantial
transformation test” of 19 U.S.C. § 2518.

10 US.C. § 2507
renumbered as § 2534

Miscellaneous procurement limitations

Amend section 2507 by striking the heading
“Misceilaneous procurement limitations” and
inserting in licu thereof, "ltems restricted to
American sources;”

Amend various sections to incorporate product
restrictions (e.g.. large-bore cannon) which today
appear in scattered sections of law.

]
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10 US.C. §4542

Technical data packages for large-caliber cannon:
prohibition on transfers to foreign countries;
exception

Consolidate section 4542 into 10 U S.C. § 2507a as
new subsection 2x1201;

10 US.C. § 7309

Restrictions on construction or repair of vessels in
foreign shipyards

Consolicate section 7309 into ante 10 U.S.C § 2507
as new subsection 2x1243).

10 US.C. § 2631 and 46
U.S.C. App. § 1241

Cargo Preference Act of 1904
Cargo Preference Act of 1954

Create exemptions to 10 U S.C.§ 2631 and 46
US.C. App. § 1231 for commercial ttems and
simplified scquisition,

10 US.C. § 2327

Contracts: consideration of national security
objectives

10 US.C. § 2504
renumbered as § 2531

[

Repeal.

International and Cooperative Agreements

Defense memoranda of understanding and related
agreements

Amend throughout to change "memarandum of
understanding” to “international agreement” and to
add “logistics support” to areas of permitted
international _cooperation

10 US.C. § 2350a

Cooperative research and development projects:
allied countries

Consolidate sections 2350a and 2350b as new section
2x31.

Consolidate definitions contained in clause 2350a()
into new section 2x24).

10 U.S.C. § 2350b

Cooperative projects under Arms Export Control
Act: acquisition of defense equipment

Consolidate sectiens 23504 and 2350b as new section
2x21.

10 US.C. § 2350i

Foreign contributions for cooperative projects

Retain and consolidate section 23501 in new section
2x21

Consolidate definttions contained in subsection
23501(c) intwe new section 2x20).

Cooperative logistic support agreements: NATO
countries

Amend section 2350d by striking subsections (djand
{e).

Consolidate definitions contained in subsection
2350d(c) into new section 2x20.

" 10 U.S.C. § 2350d

10 US.C. § 2350h Memorandums of agreement: Department of Repeal.
Defense ombudsman for foreign signatories
10 US.C. § 7344 Suspension of construction in case of treaty Rerous,

10 U.S.C. §§ 2341 through
2350

Acquisition and Cross-Servicing Agreements,
Subchapter I, Cooperative Agreements With NATO
Allies and Other Countries

Amend paragraph 2324(ai1) by striking the phrase
“and after consultation with the Secretary of Stat
Amend subsection 2343(ad by striking the phrase
“chapter 137 of this title and provisions of thic
subchapter” after the words "made in accordance
with” and substituting the phrase “prudent
procurement practices ”

Amend section 2347 bv adding a new paragraph:
“tc} when the Secretary of Defense certifies that the
armed forces of the United States are, or imminenty
shall become, involved in a contingency operation.
the restrictions set forth in <ubsections (a} and (b}
above are waived for a peried not to exceed 180
days.”

Amend section 2350 by adding the definition
“contingency operation” with the same meaning
provided that term in section 631 of the FY92/93
Defense Authorization Act (P.L.102-190) (10 U.S.C.
§10147)).

10 U.S.C. § 2350f

Procurement of communications support and
related supplies and services

Amend to consolidate in new section 2x5{).
Consolidate defimtions comtained in subsection
2350M(d) into new seciion 2x50

10 US.C. § 2350g

Authority to accept use of real property, services.
supplies from foreign countries in connection with
mutual defense agreements and occupational
arrangements

Amend section 2350g by adding new paragraph (aidy
and new suob<ection thy (The amended section would
provide needed flexibibty to SECDEL in the
administration and execation of mutual detense
agreements and occupational arrangements. as well
as authorty to go hevond wternational couriesies
and outside crosssserviang arringements tor nceded
logistical support and increased athed burden
sharing), comsobdate as new sechion 2a60)

Chapter 8: Commercial Items — See Tables 11 and I11
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Statute

Regulations
Based on
Statute

Flow
down

TABLE 11
COMMERCIAL ITEMS: STATUTES RECOMMENDED FOR EXEMPTION !

Description of Regulations

Reasons for Commercial Item
Exemption

10 USC. §
2393

52.209-5 and
3

Yes to
fiest tier

Prohibits prime contractor from using
debarred or suspended
subcontractors.

Prohibition on doing business with
debarred or suspended prime
contractors is not a problem. A
commercial seller will often have
established its sources of supply or
subcontractors prior to sale to the
government. Therefore, exemp-

tion from subcontractor approval
provisions is required.

10 USC. §
2402

52.203-6

Yes

Prohibits primes from entering into
any agreement with subcontractor
which prevents subcontractor from
selling any item or process directiy to
the United States.

The flow down is not consistent with
commercial practices, in which
subcontractor system will be
established before a contract is
awarded. If the United States needs
direct purchase of subcontracted
items, let it negotiate for them. The
Panel’s primary recommendation is
that this statute be repealed.

39

10 USC. §
2408

252.203-7001

Yes to
first tier

Prohibition of employment of persons
convicted of fraud.

Commercial sollers should be able to
utilize their established employees in
performing government contracts.
There is no reason 1o burden
commercial sellers with need to
screen enployees when they get an
occasional government contract.

6.4

10 US.C. §
2507

DFARS Part
225

Section 2507 contains specific U.S.
source restrictions applicable to the
acquisition of identified products.

To the extent that this section
requires sellers of commercial items
to vary the source of components, it
intecferes with the ability of DOD to
buy those items. The Panel has
recommended a complete revision of
this section, which would include a
repeal of most restrictions currently
contained in section 2507. However,
an exemption is required from the
remaining restrictions.

7.1

i0USC. §
2631

252.247-
7022,
-7023, -7024

Yes—
regs
seem (o
flow
down;
statute
does not

Requires transportation of items by
sea in U.S. Flag vessels.

Commercial seilers should be able to
utilize their established facilities,
technology, supplier networks,
processes, employees and other
commercial business procedures in
performing government contracts.

7.1

I'The Panel made great efforts to identify every statute that might create a barrier t¢ commercial items.
While an exhaustive effort has been made to identify relevant statutes, it is possible that one or more may
have been missed. The statutes reviewed by the Panel are set out in Appendix D of its Report.
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1S US.C. § | 52.219-8:-9; | Yes Subcontracting with small and small | There is no problem with the policy | 4.3
637(d) -16; 19.705; disadvantaged businesses; small | prescribed by section 637(dy(3). In
19.708; business subcontracting plans, { negotiated procurements of
226.7. liquidated damages. Section 637(d) | commercial items, the subcontracting
252.211.- requires that smail businesses be | plan mandated by section 637(dX4)
7003, given the “"maximum practicable | may well conflict with the established
-7020 opportunity” to participate in | subcontracting arrangements of the
government contracts as | commercial supplier and is obviously
subcontractors and mandates that the { impractical when goods are sold to
clause sct out in section 637(d)(3) be { the government from inventory.
placed in all contracts other than § While section 647(d){(4){B){iv) limits
small purchase contracts, personal | use of the clause (o situations "which
service contracts, and contracts to be | offer subcontracting possibilities,”
performed outside of the United | comments received from industry
States. Section 637(d)(4) mandates the { indicate that this exception is not
negotiation of a small and minority | being properly applied to exempt even
subcontracting plan in all negotiated | shipments of commercial items from
procurements in excess of $500,000. | inventory. For the same rcason,
Adherence to the plan is policed by | commercial item contracts should be
liquidated damages. There is no | exempt from section 637(d)5). which
exemption for contracts for | essentially extends the requirements
commercial items. in section 637(d)(4) to contracts
awarded through competition, and
section 637(d)(6) which contains the
clauses implementing section
637(d}5). The Panel recommends,
therefore, express exemptions to
sections 637(d)4), 637(d)}3), and
637(d)6) for commercial item
contracts.
15 U.S.C. | 52.220-3; -4 Yes Preference for labor surplus area j The regulations creale a | 43
§§ 644(d), contracting. Requires U.S. to give | subcontracting obligation that is
“ (e), and (f) priority to small and fabor surplus | inconsistent with normal commercial
area contractors. Subcontracting plan | practices, in which subcontracts are
required for negotiated contracts over | arranged well in advance of
$500,000. shipments. The regulations do not
contain  any exemption for
commercial items. While the
regulations do not appear o be
required by 15 U.S.C. § 644, the
regulation writers seem to think
otherwise. To avoid any doubt.
therefore, an exemption is granted.
29 US.C. § | 52.222-36 Yes Rehabilitation Act of 1973; requires | Commercial sellers should be able to | 4.2
793 affirmative action to employ and | utilize their established facilities,
advance handicapped individuals. | technology, supplier networks,
Act applies to companies with S0 or | processes, employees and other
more employees or annual U.S. | commercial business procedures in
contracts of $50,000 or more. performing governmen! contracts.
Especially since discrimination
against the handicapped is prohibited
for all employers under Americans i
with Disabilities Act. there should be
an exemp‘ion for commercial items.
31 US.C. § | 52.203-11; - Yes Byrd Amendment. Probably dees nct apply to | 6.11
1352 note 12 commercial suppliers with respect to
contracts for commercial supplies,
but should be cxempted for clarity.
38 US.C. § | 5222235 Yes Affirmative action for disabled and | Commercial sellers should be able to | 4.2
4212 Vietnam-era veterans. utilize their established facilities,
technology, supplier networks,
processes, employees and other
commercial business procedures in
performing government contracts. fn

addition, this statute has a sunset
provision and will no longer be a
requirement after 1994,
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41 U.S.C. | 52.203-7 Yes Anti-Kickback Act; prohibits | While many companies may prohibit | 6.11
§§51-58 psyments from any subcontractor to { some forms of payments by
any prime or any employece of the | subcontractors to  employees,
prime; violation voids contract. commercial practice typicaily permits
some forms of gratuities (such as
meals or entertainment) that will be
prohibited by this law. Accordingly,
it constitutes too much of a burden
for commercial seller to “police”
cxisting suprlier networks to ensure
compliance for occasional
government contracts,
41 US.C. § | 52.223-5;-6 Yes Drug-free Workplace certifications. | Commercial sellers should be able o | 4.2
701 This section requires employers to | utilize their established facilities,
establish  drug-free awareness | technology, supplier networks,
programs and to report any | processes, employees and other
convictions by their employees for | commercial business procedures in
drug-related offenses. performing government contracts.
52.247-64 Not in | Preference for U.S. Flag Vessels; | Commercial sellers should be able to | 7.1
statute; requires SO percent or more of gross | utilize their established facilities,
flow tonnage of materials and equipment | technology, supplier aetworks,
down in | procured under government contracts | processes, employees and other
regs. be transported in U.S. Flag vessels. commercial business procedures in
performing government contracts.

— T
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COMMERCIAL ITEMS: STATUTES RECOMMENDED FOR AMENDMENT OR REPEAL

Current
Statute

Regulations
Based On
Statute

Flow
down

TABLE HI1

Description of Regulations

Comments

Ch

10USC. §
2306a

252.211-
7010-
7011:52,215-
22,52.215-23

Yes

Truth in Negotiations Act (TINA);
Price reduction for defective cost or
pricing data—<ontract modifications;
audit of cost or pricing data.

Proposed 2xx5 provides an additional
source of authority for pricing
purchases of commercial iems.
Even as amended by the Panel,
section 2306a is not adequate to
provide a complete solution for
commercial items. If the Panel's
proposed section 2xx5 is not adopted,
some other comprehensive
amendment to section 23062 as
currently drafted will be required
since there is littie doubt that the
provisions of section 2306a create
the single greatest impediment to the
purchase of commercial items.

13

10 US.C
§2313

52.215-1;
52.215-2

Yes

Examination of books and records of
contractor by DOD.

Proposed section 2xx5(d) is intended
to provide the government's exclusive
audit right under a contract. See the
discussion of section 2xx5(d) for the
rationale.

23

10 USC. §
2313b)

252.211-7011

Yes

This section requires contractor to
permit GAO audit of any books,
documents, papers, or records of
contractor or subcontractor relating
o a negotiated contract.

Proposed section 2xx5(d) is intended
to provide the government’s exclusive
audit right under a contract. See the
discussion of section 2xx5(d) for the
rationale.

23

10USC. §
2320-21

252.211-7015
through
7017

Yes

Rights in technical data and

computer software.

The requirements of these statutes
are inconsistent with normal
commercial practices on data rights.
The Panel has proposed specific
amendments to section 2320 (which
have the effect of modifying the
coverage of section 2321 as well) to
deal with this problem. If these
amendments are not adopted, then
exemption will be required.

5.1

10 USC. §
2324

252.231-7001

Allowable costs under defense
contracts; prescribes costs that may
be incurred in overhead pools:
Penaities for unallowable costs.

The Panel has recommended that the
detailed provisions on  cost
allowability contained in this section
be repealed since they have been
implemented in regulation for many
years. If this course is adopted, there
is no need for ap exemption. In
addition, because the Panel has
recommended that commercial items
be purchased solely under fixed price
contracts, this section will have little
or no applicability to commercia}
iten= as proposed. Should flexibly
priced contracts be used to purchase
commercial items, commercial sellers
might have to be exempted from the
detailed cost principles contained in
this section because it would require
changes to a commercial seller's
established accounting system.
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} 10 US.C. § | Part No Requires seller to mark supplies with | Section 2384(b) contains an } 1.6
2384 217.7300 name of seller, national stock | exemption for items sold under the
number, and contractor part number; } market or catalog price exemption in
if selter is not the manufacturer, | TINA, This is not broad enough to
statute requires item to be marked | accommodate all commercial items,
with name of actual manufacturer. | so that an exemption to section
There is an exemption for | 2384(b) is required to implement the
commercial items  purchased | Panel's commercial item approach
competitively or at an established | and such an amendment has been
catalog or market price. recommended by the Panel. If 2384
(b) is amended as proposed, then
there is no need for an exemption.
10 US.C. § | 252.203-7000 Prohibition on Compensation to | The Panel has recommended repeal. | 6.7
2397 Former DOD Employees. Reports intended to identify
employees switching sides between
DOD and maior defense firms; useless
paperwork burden in commercial
context.
10 US.C. § | 252.203-7000 Prohibition on Compensation to | The Panel has recommended repeal. | 6.6
2397a Former DOD Employees. Restrictions on job negotiations with
defense contractors; duplication of
other law and would unnecessarily ‘
burden commercial practices.
10 US.C. § | 252.203-7000 Prohibition on Compensation to | The Panel has recommended repeal. | 6.7
2397b Former DOD Employees. Forbids plant representatives and
senior defense negotiators from
working for major defense firms; cost
of screening for occasional retirees
would far exceed return for
commercial sellers,
10 US.C. § | 252.203-7000 Prohibition on Compensation to | The Panel has recommended repeal. | 6.7
2397¢ Former DOD Employees, Reports and penalties for the
foregoing section 2397 restrictions
would have no independent purpose.
10 US.C. § | 252.215-7001 | No Contractor rtecords; requires | The Panel has proposed that section | 2.3
2406 contractor to permit access to records | 2406 be repealed as part of
relating to cost or pricing data under | consolidating all audit statutes into a
covered contracts, which are major | revised version of 10 U.S.C. § 2313.
weapons systems contracts where 10 | If the Panel's proposal is not adopted,
U.S.C. § 2306a is applicable. then an exemption would be
required for commercial items.
10USC. § | 25.1 and | Yes DOD variant of Buy American Act | Application of current component-| 7.1
2506 25.2 using component test to identify { oriented Buy American Act
"American” product. restrictions to commercial buying
may irrationally exclude items DOD
wants to procure. If Buy American
Act is modified as the Panel has
recommended to include "substantial
transformation” test, then should not
be a problem.
25.1 and | Yes Buy American Act. Applications of current component- | 7.1
252 oriented Buy American Act

41 US.C.
§§ 102-10d

restrictions to commercial buying
may irrationally exclude items DOD
wants to procure. If executive order
implementing Buy American Act is
modified to inciude “substaatial
transformation” test or if Panel
substitute is adopted. then should not
be a problem.
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41USC. §
422

41 USC. §
423

52.230; 34

Yes

Cost Accounting Standards (CAS);
Cost Accounting Standards Board
(CASB).

Statute establishes CASB and
provides broad authority to the Board
to promulgate regulations. 41 U.S.C.
§ 422(f(2) exempts contracts and
subcontracts based on established
catalog or market prices (as defined
in TINA) from CAS coverage. This
exemption should be broadened to
include commercial items as defined
in proposed section 2302. In
addition, section 422(k) should be
changed to clarify that it has no
application to contracts for
commercial items even though such
items may be made by a company that
must comply with CAS because it
furnishes CAS-covered items as well
as commercial items. The Panel has
secommended that the CASB make
modifications through its rule-making
functions since it has authority to
create classes of exemptions. See
generally Chap. 2.4 of the repont. If
the CASB does not take such action,
then an exemption would be
required.

24

52.203-8;-9;-
10

Procurement
Requirement for
procurement integrity.

Integrity Act—
certificate of

86

The certifications required by this
section cannot be imposed without a
major administrative burden of
tracking ail procurement integrity
restrictions. which are totally
inconsisient with commer~ia
practices and should not app ae
Panel has recommended as ils
primary recommendation that this
statutc be repealed and replaced by
totally new language and that its
fundamental prohibition on the
improper use of private information
be incorporated in this section and in
18 US.C. § 207. I that proposal is
adopted, there would be no need for
an exemption from ecither the new
section 423 or the proposed section
207.
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" SIZE IN DOLLARS

TABLE IV
DOD PRIME CONTRACT ACTIONS BY SIZE: FY 1991

(Contracts over $25,000; Dollar Amounts in Millions)

——

TOTAL PERCENT

“ BY CONTRACT NUMBER $SAMOUNT NUMBER $SAMOUNT
I[ 25,000- 49,999 65,482 2,043 28.6 1.6
50,000- 99,999 58,549 3,643 25.5 29
100,000- 199,999 38,689 4,802 169 38
200,000- 299,999 17,329 3,676 1.6 29
300,000- 499,999 17,492 5,859 7.6 4.6
500,000- 999,999 14,339 8,281 6.3 6.6
" 1,000,000- 1,999.999 8,150 9,269 3.6 7.3
": 2,000,000- 2,999,999 3,044 5828 1.3 4.6
3,000,000- 4,999,999 2,551 8,156 1.1 6.5
5,000,000- 9.999.999 1,938 11,605 0.8 9.2
10,000,000- or_more 1,755 63,134 0.8 50.0

Source: DOD (Washington Headquarters Services, Directorate for Information Operations and Reports)
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TABLEV

STATUTES TO BE RETAINED BUT NOT TO BE IMPLEMENTED BY CONTRACT CLAUSE

" Statute Regulation(s) Codel Description of Statute or Regulations
110 U.S.C. § 2207 52.203-3 3 Gratuities
“ 10US.C. § 52.203-5 3 Covenant against contingent fees.
2306(b)
10 U.S.C. § 2397b | 252.203-7000 4 Prohibition on compensation to certain former DOD employees.
10 US.C. § 2402 52.203-6 3 Prohibits primes from entering into any agreement with
subcontractor which prevents subcontractor from selling any
item or process directly to the United States.
22 US.C, § 2370 52.225-11 3 Prohibition on assistance to certain countries.
31 US.C. § 1352 52.203-11; -12 3 Byrd Amendment
note
41 US.C. § 22 52.203-1 3 Officials not to benefit.
41 US.C. § 3545 3 Walsh-Healey Public Contracts Act?

41 US.C. § 57 52.203-7 23,6 Anti-Kickback Act; prohibits payments from any subcontractor
to any prime or any employee of the prime; violation voids
contract.

I'The codes in this column mean the following:
1. Requires contractor to provide information or report.
2. Requires contractor to: establish procedures or prepare and retain records, but does not require
a report unless a violation occurs.
3. Requires no action other than compliance with statute.
4. Individual required to report; contractor not required to report.
5. Representation/certification/notification by contractor required.
6. Contractor required to request authority to take designated action(s).
7. Requires modification of contractors business methods or systems.
2The Panel has recommended that the Walsh-Healey Act be repealed. See Chap. 4.2.3. of the Report.
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TABLE VI

STATUTORY EXEMPTION FOR CONTRACTS UNDER $100,000

Statute [ Regulation(s) Code Description of Statute or Regulations
10 US.C. § 2313 | 15..106.1 .- 1,2,7 See the discussion at section 2.3.2 of the report,
2,52.215-1,-2
10USC. § 217.7300 1 Requires disclosure of actual manufacturer of component parts.
23840) 252.217-7026
10 US.C. § 2393 52.209-5 and -6 5 Prohibits prime contractor from doing business with debarred or
“ suspended subcontractors.
ff 10U.S.C.§2397 | 252.203-7000 3,4 Reports by former DOD employees. |
éggg-s-c- § 252.203-7000 3.4 Reporting of employment contacts by DOD employees. -
a
;(3)9[7}-5-(:- § 252.203-7000 4 Prohibition on compensation to former DOD employees.3
[
10 U.S.C. § 2408 } 252.203-7001 3 Prohibition of employment of persons convicted of fraud.
10 US.C. § 2506 { 25.1 and 25.2 3 DOD variant of Buy American Act using component test to
identify “American” product. 4
10 US.C. § 2507 | 25.1 and 25.2 3 Section 2507 contains specific U.S. source restrictions applicable
to the acquisition of identified products. 5
10 US.C. § 2631 | 252.247-7022, 5 Requires transportation of items by sea in U.S. Flag vessels.
7023, 6
-7024 5
18 US.C. § 874, 52.203-7 2 Anti-kickback procedures.
40 USC. :
276(c)
18 US.C. § 52.222-3 3 Use of convict labor.
4082(c)(2); Pub.
L. No. 89-176
29 U.S.C. § 793 52.222-36 3,7 Rehabilitation Act of 1973; requires affirmative action to employ
and advance handicapped individuals. Act applies to companies
with 50 or more employees or annual U.S. contracts of $50.000 or
more.
38 US.C. 84212 | 52.222-35; 3.7 Affirmative action for disabled and Victnam era veterans: reports
52.222-37 of employment of Vietnam era veterans.
40 U.S.C. § 276a | 22.400 1,7 Davis-Bacon Act
to § 276a-7
40 U.S.C. §8§ 327- | 22.300; 3,7 Work Hours and Safety Act of 1962; overtime compensation.
333; 52.222-4
| 28 U.S.C. § 1499
41 US.C. §§ 10a | 25.1 and 25.2 3,7 Buy-American Act
-10d

IThis provision does not apply below the small purchase threshold tcday. See 10 U.S.C. § 2307(a}i). It
should be amended to exempt contracts below the simplified acquisitic1 threshold.

2This provision does not apply below the small purchase threshold today. See 10 U.S.C. § 2307a(a)(1).
incorporating by reference id. § 2397(a)}(1). It should be amended to excmpt contracts below the simplified
acquisition threshold.

3This section today applies only to contracts greater than $100,000. See 10 US.C. § 2397c(a)(1). The
reference in the statute to “$100,000” should be changed to “simplified acyguisition threshold.”

4The Panel has recommended changing from the component test for compliance with the Buy American
Act and 10 U.S.C. § 2506 to the “substantial transformation” test used by the Trade Agreements Act. 1f
this amendment is made, then there is no need to exempt simplified purchases from compliance. See
generally Chapter 7 of the Report.

3The Panel has recommended repeal of most of the source restrictions contained in 10 U.S.C. § 2507 If
the Panel’s recommendations are adopted, then there is no need to exempt simplificd purchases from thi.
section. See generally Chapter 7 of the Report,
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41 US.C. §§351- | 52.222-40, -41; 1,2,7 Service Contract Act ﬂ
358 42
41 US.C. § 423 52, 203-8 3 Procurement ln(cgn‘tj 1 n
41 US.C. § 701 52.223-5; -6 3,7 Drug-free Workplace certifications.  This section requires
employers to establish drug-free awareness programs and to
report any convictions by their employees for drug-related
offenses.
46 US.C. § 52.247-64 1,7 Preference for U.S. Flag Vessels; requites 50 perceat or more of
1241(b) gross tonnage of materials and equipment procured under

governmen! contracts be transported in U.S flag vessels.

IThe reporting provisions of this section do not apply below $100,000. See 41 U.S.C. § 423(e)(7). The
Panel recommends that “$100,000” be changed to “simplified acquisition threshold.”
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