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I. INTRODUCTION

= Overkill or not enough? Two decades ago, Congress

realized that a system of civil remedies alone, devoid of any
lasting punitive consequences, was inadequate to insure
compliance with environmental protection statutes. Other than
the Rivers and Harbors Act of 1899\,“;1 which was designed to
protect navigation?’ Federal c¢riminal sanctions were not
applicable to water pollution offenses. The Federal Water
Pollution Control Act, more commonly known as the Clean Water
Act ("CWA"):’ was twenty-four vyears old before Federal
criminal enforcement of its provisions was allowed;' But
since the early 1970's, the criminal provisions of the CWA
have been strengthened, the United States Department of
Justice has beefed up its environmental enforcement efforts,
and environmental polluters have been prosecuted. This

Federal effort is now approaching overkill.

Rivers and Harbors Appropriation Act of 1899, ch. 425,
30 Sstat. 1121 (codified as amended at 33 U.S.C. §§ 401-418
(1989)).

’See infra notes 30-35 and accompanying text.

333 U.S.C. §§ 1251-1387 (1989).

‘The only criminal sanctions for water pollution offenses
were provided by the states. See, e.g., Cal. Water Code §
13387 (Deering 1977); Md. Env't Code Ann. § 4-417 (1987).

1




It was 1854 when Thoreau wrote of Walden:

A lake 1is the landscape's most beautiful and

expressive feature. It is earth's eye, looking

into which the beholder measures the depth of his

own nature. The fluviatile trees next the shore

are the slender eyelashes which fringe it, and the

wooded hills and cliffs around are its overhanging

brows.?
In 1931, Justice Holmes observed that "a river is more than an
amenity, it is a treasure."® Later, in 1962, Rachel Carson
wrote Silent Spring, warning that the activities of man posed
a threat to the environment.’” As the 1960's unfolded, the
works of these and other philosophers provided some of the
voices for an increasingly popular "environmental movement."

The movement had reached full stride by April 22, 1970,
when the first "Earth Day" was celebrated.® Earth Day, and
the concern for the rplanet's natural resources that it
symbolized, helped encourage Federal lawmakers to take a fresh
look at the national environmental protection laws.

The "politically correct”" sentiment of the 1970's, was

that the Nation's water resources were as worthy of Federal

protection from the dangers of pollution, as its business

H. Thoreau, Walden; or, Life in the Woods 193 (Heritage
Press ed. 1939) (1854).

*New Jersey v. New York, 283 U.S. 336, 342 (1931).

'R. Carson, Silent Spring (1962).

®April 22, 1970, was an unofficial national day of
recognition and concern for the environment. To many it
marked the beginning of the "environmental movement." See
Glenn, The Crime of "Pollution": The Role of Federal Water

Pollution Criminal Sanctions, 11 Am. Crim. L. Rev. 835 (1973).
2
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resources were from the dangers of monopolies. When the Clean
Water Act was reviewed by Congress in 1972, the Government
explicitly made water pollution a "Federal crime."? During
the ensuing nineteen years, Federal criminal enforcement
efforts of the CWA and other environmental statutes has
steadily increased.

The effort began, as it must, with the authorization of
Federal criminal enforcement. Between 1970 and 1980, several
environmental statutes, including the CWA, the Clean Air
Act!® and the Solid Waste Disposal Act,!! contained criminal
provisions. Yet, during that ten year period only twenty-five
cases were prosecuted.?!?

The statutes were amended and strengthened in the late
1970's and early 1980's, and criminal enforcement efforts
increased. 1In January of 1981, the Environmental Protection
Agency ("EPA") established an Office of Criminal
Enforcement.!? An Environmental Crimes Section was

established within the Department of Justice's Lands and

°See infra p. 17.

1942 U.S.C. §§ 7401-7642 (1989), as amended by Act of Nov.
15, 1990, Pub. L. No. 101-549, 104 Stat. 2399.

1142 U.S.C. §§ 6901-6992k (1989).

121 Practice Under the New Federal Sentencing Guidelines
291 (P. Bamberger 2d ed. 1990) [hereinafter Bamberger].

B1d. at 292.




Natural Resources Division the following year.!* During the
1980's, the Government secured 569 indictments and 447
convictions; collected over twenty-six million dollars in
fines; and obtained sentences amounting to more than 271 years
of prison time. Nearly sixty-two percent of the
indictments?® and over fifty-seven percent of the
convictions'®* were obtained during the last three fiscal
years of the decade.?!’

These efforts are continuing to increase as the 1990's
unfold. The Environmental Crimes Section has grown from a
small unit with only a handful of prosecutors, and now employs
twenty-six attorneys.!® During fiscal year 1990 alone, the
Government obtained 134 indictments, a thirty-three percent
increase over the previous year. Seventy-eight percent of the
indictments were against corporations and their top officers.

Ninety-five percent of the indictments obtained by the

41 U.S. Dep't of Justice Env't and Natural Resources Div.
Envtl. Crimes Section, Environmental Crimes Manual I-3 (rev.
ed. 1991) [hereinafter ECS Manual]. )

15352 of 569.

18256 of 447.

"Bamberger, supra note 12, at 292. See also Fromm,
Commanding Respect: Criminal Sanctions for Environmental

Crimes, 21 St. Mary's L.J. 821, 864 (1990).
1eCS Manual, supra note 14, at I-4.
4
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Government resulted in convictions, and over half of the
defendants were actually sent to prison.'®

Prosecutions, however, do not always equate to a
reduction in crime. As Assistant Attorney General Richard
Stewart was announcing the success of the 1990 criminal
enforcement efforts, the Department of Justice was unable to
offer any statistics on whether the increase in enforcement
has had an effect on the amount of environmental crime.?°
There may have been a reduction in the number of environmental
crimes committed, or there may have been an increase.

The problem with criminal enforcement measures is to
determine when a criminal statutory scheme reaches the point
of diminishing returns. Whether a guarantee of "prison for
polluters" constitutes overkill, or whether it fails to go far
enough, is the basic issue discussed in this paper.

Congress is currently in the process of deciding which
issues to address in the reauthorization of the CWA.* If

history is a guide, reauthorization will result in criminal

191990 Record Year for Criminal Enforcement of
Environmental Violators, Justice Announces, [Nov.-Apr.] 21
Env't Rep. (BNA) No. 30, at 1397 (Nov. 23, 1990). The
remaining criminals were the recipients of probation and/or
suspended sentences.

ZOE.

2lsee Non-Point Source Pollution Problem Called Pivotal
Reauthorization Issue, [May-Oct.] 21 Env't Rep. (BNA) No. 47,
at 2087 (Mar. 22, 1991). See also S. 1081, 102nd Cong., 1lst
Sess. § 13, 137 Cong. Rec. S5,899 (1991).

5




penalties that are more stringent than those existing
today.? Prior to the imposition of stronger sanctions
however, the Legislature needs to take a step back and look at
the entire forest it has cultivated since 1972. The Clean
wWwater Act is only one of several trees in that forest. The
Legislature must consider the entire criminal statutory scheme
applicable to water pollution control. The recent 0il
Pollution Act of 1990,?) which amends the CWA,%* the Rivers
and Harbors Act of 1899,% and the United States Sentencing
Guidelines?® are some of the other trees. Each of these

legal networks interact with each other to form a complete

Z2compare Federal Water Pollution Control Act Amendments
of 1972, Pub. L. No. 92-500, § 2, 86 Stat. 816, 860 (limiting
first offender penalties to a fine of not more than $25,000.00
per day of violation, or imprisonment for one year, or both)
with Water Quality Act of 1987, Pub. L. No. 100-4, § 312, 101
stat. 7, 43 (authorizing a maximum penalty for a first
offender of a fine of up to $250,000.00 or imprisonment for
fifteen years, or both, for a conviction under the "knowing
endangerment”" provisions).

230il Pollution Act of 1990, Pub. L. No. 101-380, 104
Stat. 484.

2The 0il Pollution Act of 1990's criminal provisions
relating to oil spills are contained in §§ 309 and 311 of the
Clean Water Act. 33 U.S.C. §§ 1319 and 1321 (1989).

Rivers and Harbors Appropriation Act of 1899, ch. 425,
30 stat. 1121 fcodified as amended at 33 U.S.C. §§ 401-418
(1989)).

see United States Sentencing Commission, Guidelines

Manual (Nov. 1990) (containing the current Guidelines)
[hereinafter Guidelines Manual].

6




criminal regulatory scheme applicable to the pollution of
inland waters.?

Criminal penalties for water pollution are authorized by
both the Clean Water Act and the Rivers and Harbors of 1899.
Each statute contains criminal provisions, and each provides
a formidable tool for the implementation of criminal
penalties. Together, the two laws cover almost any
conceivable activity associated with inland water
pollution.?®®

The criminal penalties are implemented by the United
States Sentencing Guidelines. The manner in which the
Guidelines operate in the field of environmental crimes,
reveals a regulatory scheme that all but assures that someone
convicted of polluting the water resources of the Nation will

be incarcerated.?®

“'Waters extending seaward of the coast for three miles,
and all waters inside that boundary. See 33 U.S.C. § 1362(8)
(1989) (defining the reach of the '"territorial seas"). See
also 33 U.S.C. § 1362(7) (defining "navigable waters").

*’geveral other statutes provide Federal criminal
penalties for polluting waters beyond the shoreline. See
Outer Continental Shelf Lands Act, Pub. L. No. 212, ch. 345,
67 Stat. 462 (1953) (codified as amended at 43 U.S.C. §§ 1331-
1356 (1989)); Marine Protection Research and Sanctuaries Act
of 1972 (MPRSA or Ocean Dumping Act), Pub. L. No. 92-532, 86
Stat. 1052 (codified as amended at 33 U.S.C. §§ 1401-1445
(1989)); Act to Prevent Pollution from Ships, Pub. L. No. 96-
478, 94 Stat. 2297 (1980) (codified as amended at 33 U.S.C. §§
1901-1912 (1989)); Shore Protection Act of 1988, Pub. L. No.
100-688, tit. IV, 102 Stat. 4154 (codified as amended at 33
U.S.C. §§ 2601-2623 (1989)).

¥5ee infra notes 185-340 and accompanying text.
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Congress may not need to venture much further in the area
of criminal sanctions for water pollution offenses. At this
point, efforts should turn to enforcement, rather than the
authorization of additional penalties. The challenge is to

avoid overkill.
II. THE RIVERS AND HARBORS APPROPRIATION ACT OF 1899
A. THE REFUSE ACT.

In 1888, Congress was not concerned with the pollution of
the Nation's waters. The Legislature was concerned with a
Supreme Court holding that there was no Federal common law
which prohibited the placement of T"obstructions" into
navigable rivers without the express consent of Congress.®°
The legislative response, in 1890, was to pass a statute which
would control the emptying into navigable waters of "waste of
any kind . . . which shall tend to impede or obstruct
navigation."”?' Four years later, the statute was amended.
Another list was added protecting the navigable waters from
"matter of any kind other than that flowing from streets,

sewers, and passing therefrom in a liquid state."?*

¥Willamette Iron Bridge Company v. Hatch, 125 U.S. 1, 8
(1888).

3IRivers and Harbors Appropriation Act of 1890, ch. 907,
§ 6, 26 Stat. 426, 453.

3Rivers and Harbors Appropriation Act of 1894, ch. 299,
§ 6, 28 Stat. 338, 363.




The two lists were consolidated in Section 13 of a
portion of the Rivers and Harbors Act of 1899 known as the
Refuse Act.?® The Act makes it a criminal offense to "throw,
discharge, or deposit," from any source, "any refuse matter of
any kind or description whatever other than that flowing from
streets and sewers and passing therefrom in a liquid state,

into any navigable water of the United States."?* The crime

¥Rivers and Harbors Appropriation Act of 1899 § 13, 33
U.s.C. § 407 (1989). § 13, together with § 16, 33 U.S.C. §
411 (1989), are often referred to as the Refuse Act.

3The entire text of 33 U.S.C. § 407 (1989) is as follows:

It shall not be lawful to throw, discharge, or
deposit, or cause, suffer, or procure to be thrown,
discharge, or deposited either from or out of any
ship, barge, or other floating craft of any kind,
or from the shore, wharf, manufacturing
establishment, or mill of any kind, any refuse
matter of any kind or description whatever other
than that flowing from streets and sewers and
passing therefrom in a 1liquid state, into any
navigable water of the United States, or into any
tributary of any navigable water from which the
same shall float or be washed into such navigable
water; and it shall not be lawful to deposit, or
cause, suffer, or procure to be deposited material
of any kind in any place on the bank of any
navigable water, or on the bank of any tributary of
any navigable water, where the same shall be liable
to be washed into such navigable water, either by
ordinary or high tides, or by storms or floods, or
otherwise, whereby navigation shall or may be
impeded or obstructed: Provided, That nothing
herein contained shall extend to, apply to or
prohibit the operations in connection with the
improvement of navigable waters or construction of
public works, considered necessary and proper by
the United States officers supervising such
improvement or public work: And provided further,
That the Secretary of the Army, whenever in the
judgment of the Chief of Engineers anchorage and
navigation will not be injured thereby, may permit

(continued...)




is labelled a misdemeanor, but the statute requires a minimum
penalty of a fine of $500.00, or a jail term of thirty days.
The maximum penalty could include a fine of up to $500,000.00
and incarceration for up to one year.?’® While designed to be
a barrier to the obstruction of navigable waters, the language
of the Act, and the ease with which it may be applied, make
the Refuse Act an ideal law for water pollution criminal
enforcement.

There is no need to prove mens rea under the Act by the
actual offender, although one who aides, abets, authorizes or
instigates a violation must act ‘'"knowingly."3® All a
prosecutor needs to prove under the statute is:

(1) A person or corporation;

(2) Threw, discharged, deposited, or caused to be
thrown, discharged or deposited;

3(...continued)

the deposit of any material above mentioned in
navigable waters, within limits to be defined and
under conditions to be prescribed by him, provided
application is made to him prior to depositing such
material; and whenever any permit is so granted the
conditions thereof shall be strictly complied with,
and any violation thereof shall be unlawful.

**Rivers and Harbors Appropriation Act of 1899 § 16, 33
U.S.C. § 411 (1989). The statute authorizes a fine of only
$2,500.00. Today, however, the fine could reach $500,000.00
if a death resulted, 200,000.00 if no death was involved, or
twice the amount of damages, whichever amount is greater. See
18 U.s.C. § 3571 (1989).

**Rivers and Harbors Appropriation Act of 1899 § 16, 33
U.S.C. § 411 (1989); Unjited States v. White Fuel Corporation,
498 F.2d 619 (1lst Cir. 1974).

10




(3) From a ship, barge, or other floating craft of
any kind, or from the shore, or manufacturing
establishment, or mill of any kind;

(4) Any refuse matter of any kind or description
whatever;?’

(5) Into any navigable water or tributary.?®
Use of the Refuse Act to enforce criminal sanctions is limited
by two considerations. First, the Act is applicable only to
waters that fit traditional concepts of navigability.®®
Application may also be limited by the relatively small
penalties.

Historically, Section 13 of the Refuse Act became the
first criminal enforcement weapon available to the Federal
government, despite its initial design to protect
navigation.* Conveniently, its provisions are as applicable
today as they were at the turn of the Century.!’ The statute

reaches any polluter and any pollutant.

vAny refuse matter" includes any pollutant. See United
States v. Standard O0il Company, 384 U.S. 224 (1966).

3¥gCcs Manual, supra note 14, at VII-130.

%Under the Clean Water Act, "navigable waters" means "the
waters of the United States, including the territorial seas."”
33 U.S.C. § 1362(7) (1989). Under the Rivers and Harbors Act
of 1899, the concept of "navigable waters" is limited to only
those waters that are "navigable in fact," or are subject to
the "ebb and flow of the tide.” 40 C.F.R. § 122.3 (1990).
See also The Daniel Ball, 77 U.S. (10 Wall.) 557 (1871).

““United States v. Republic Steel Corporation, 362 U.S.
482, 485-492 (1960).

1see, e.g., United States v. Pennsylvania Industrial
Chemical Corporation, 411 U.S. 655 (1973).

11




While a fine may be written off by a polluter as the
"cost of doing business," there are very few polluters willing
to go to jail for thirty days, let alone for one year. This
is the key when attempting to strike the proper balance
between the crime and the punishment. In the area of water
pollution, defendants are often white-collar criminals for
whom the avoidance of jail is the significant objective.*
The Refuse Act alone may provide all of the deterrent

necessary for the polluters it reaches.
B. EXCAVATION OF TRADITIONAL NAVIGABLE WATERS.

In addition to Section 13 of the 1899 Act, Section 10
provides penalties for anyone who would "excavate or fill" or
in any manner "alter or modify the course, . . . condition, or
capacity" of any "port, . . . lake, harbor of refuge, or
inclosure within the limits of any breakwater, or of the
channel of any navigable water of the United States e
A polluter who thus "fills" any navigable water of the United
States, if fined, faces a minimum fine of $500.00. Unlike the

Refuse Act, if a polluter is jailed under Section 10, there is

no mandatory minimum sentence. Maximum fines and sentences

?2ECS Manual, supra note 14, at IV-9.

$Rivers and Harbors Appropriation Act of 1899 § 10, 33
U.S.C. § 403 (1989).

12




remain at $500,000.00 and one year, and either or both
punishments are authorized.*

The filling of wetlands, one of the most pressing of all
environmental issues, is subject to regulation under Section
404 of the Clean Water Act.*®* The dredging of waters adjacent
to those wetlands is covered by Section 10 of the 1899 Act.
The two statutes work well together in the situaticon where
spoil is dredged from the bottom of a water body and
redeposited elsewhere in order to create fast land. 1In such
a situation, the dredging activities may be prosecuted under
the Rivers and Harbors Act of 1899, while the fill activities
are condemned by the Clean Water Act.*®

Section 10 also requires minimal elements of proof,
although a showing of scienter may be necessary. Like the
Refuse Act, Section 10 contains very few elements of proof:

(1) A person or corporation;

(2) Excavated or altered the course, condition, or

capacity of any port, roadstead, haven,
harbor, canal, lake, harbor of refuge, or
inclosure within the limits of any breakwater,
or of the channel;

(3) Of any navigable water of the United States;

(4) Without a permit.*’

“1d. at § 12, 33 U.S.C. § 406 (1989).

33 U.S.C. § 1344 (1989). See infra notes 95-96 and
accompanying text.

‘ésee ECS Manual, supra note 14, at VII-127.
71d. at VII-128.

13




Section 10 is also 1limited to traditional concepts of
navigability.*® However, despite the plain language of the
statute, which requires no showing of scienter, one U.S.
District Court has held that a "knowing" violation must be
shown.

When it examines the entire water pollution enforcement
scheme, if Congress begins the examination with the assumption
that any amount of prison time will provide the necessary
deterrence for water polluters, then the Legislature really
needs to 1look no further than this ninety-two year old
appropriations act. Enforcement of the Act's criminal
provisions can result in up to one year of imprisonment, and
prosecution is simplified by the absence of having to prove
scienter. Section 10 prohibits any alteration to navigable
waters, and the Refuse Act prohibits placement of any
pollutant into those waters. Overlapping and complimenting
the Rivers and Harbors Act of 1899, however, is another
statute with its own criminal measures and a much more

expansive reach - the Clean Water Act.

%see supra note 39. See also United States v.
Appalachian Power Company, 311 U.S. 377 (1940).

United States v. Commodore Club, Inc., 418 F. Supp. 311,
319-21 (E.D. Mich. 1976).

14




III. THE FEDERAL WATER POLLUTION CONTROL ACT
A. HISTORY OF THE CRIMINAL PROVISIONS OF THE CLEAN WATER ACT.

The primary purpose behind the enactment of the Rivers
and Harbors Act of 1899 was to enhance the Federal power to
protect the navigability of the Nation's waters.®® Pollution
control waé an afterthought. When Congress began to directly
address the issue of the "abatement of stream pollution" in
1948, it did so in separate legislation designed to
"recognize, preserve, and protect the primary responsibilities
and rights of the States in controlling water pollution."®
In the eyes of the national political leadership, water
pollution was a "State problem,” while navigation concerns
belonged exclusively to the Federal Government.

The 1948 Water Pollution Control Act thus provided
nothing in the way of Federal powers to impose criminal
sanctions on polluters. The Act was a 1limited Federal
program. The Surgeon General was authorized to work with the
States in addressing the problem of water pollution. If State
enforcement efforts against a polluter proved unsuccessful,
then the affected State could petition the Attorney General to

bring a suit on behalf of the United States to "secure

*See supra notes 30-35 and accompanying text.

*lwater Pollution Control Act, ch. 758, § 1, 62 Stat. 1155
(1948) (emphasis added).

15




abatement of the pollution" in an action based in nuisance.??
Absent such a petition, the Federal Government remained
uninvolved in the process.

The Water Pollution Control Act Amendments of 1956
continued this process of limiting Federal enforcement to a
series of conferences and meetings.?® If these statutes had
any effect, it was to assure polluters that the effect of
their activities would be a lot of talk by people representing

Federal, State and local agencies. State enforcement actions

were to be "encouraged," and except in limited circumstances,
were not to be displaced by Federal actions.® If the
Surgeon General learned that pollution was taking place, then
he could "call promptly a conference of the State water
pollution control agencies."®® 1If the conference failed to
result in the abatement of the pollution within six months,
then the Secretary of Health, Education, and Welfare could
"call a public hearing."*®* If the public hearing failed,
then the Attorney General could be petitioned to bring an

abatement action.?’” Changes in 1966° and 1970°° similarly

21d. at § 2(d)(4).

3 water Pollution Control Act Amendments of 1956, Pub. L.
No. 660, ch. 518, 70 Stat. 498.

Id. at § 8(b).
1d. at § 8(c).
%1d. at § 8(e).
’1d. at § 8(f).

16




failed to push the Federal water pollution program into a more
aggressive stance.

Congressional attitudes changed by 1972. The Legislature
finally recognized the "poor enforcement performance'" taking
place under the earlier water pollution control acts.
Congress compared the water pollution control measures with
the enforcement mechanisms of the Clean Air Act of 1970,°
and dusted off the Rivers and Harbors Act of 1899. Two years
after the first Earth Day, Congress decided that the
"enforcement presence of the Federal government shall be
concurrent with the enforcement powers of the States."® 1In
order to "encourage compliance" with the provisions of the new
Act, Federal criminal penalties were now authorized for use
against water polluters.®?

Under the new Section 309(c), criminal penalties could be
imposed upon any person who "willfully or negiigently"
discharged any pollutant, except in compliance with the

statute. Any "point source" that discharged pollutants in

8(...continued)
®Clean Water Restoration Act of 1966, Pub. L. No. 89-753,
80 Stat. 1246.

*Water Quality Improvement Act of 1970, Pub. L. No. 91-
224, 84 stat. 91.

¢Clean Air Amendments of 1970, Pub. L. No. 91-604, 84
Stat. 1676.

®ls. Rep. No. 92-414, 92d Cong., 2d Sess., reprinted in
1972 U.s. Code Cong. & Admin. News 3668, 3729-3730.

®?rederal Water Pollution Control Act Amendments of 1972,
Pub. L. No. 92-500, § 2, 86 Stat. 816, 860.
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excess of effluent 1limitations was also subject to the
"willfully or negligently" provisions, as was any person in an
"industrial category" that discharged pollutants in excess of
"national standards of performance." The sanctions extended
to any person who discharged "toxic" pollutants in excess of
effluent limitations, and any person who discharged pollutants
in violation of "pretreatment standards.” Any '"owner or
operator" who failed to establish and maintain required
records, make required reports, install or use required
monitoring equipment, sample effluent as required or provide
whatever information the Administrator required was subject to
prosecution, as well as any person who violated any '"permit
condition."®

The penalties for violating these "willful or negligent"”
violations demonstrated a Congressional desire for more
stringent controls. A first offender, if fined, faced a
minimum fine of $2,500.00, and a maximum fine of $25,000.00
"per day of violation." The first offender could also be
sentenced to incarceration for up to one year in prison
instead of, or in addition to, the fine. If jailed instead of
fined there was no minimum term. A second offender, on the
other hand, faced a maximum fine of $50,000.00 "per day of

violation," and incarceration for up to two years, or both.

31d. at § 309(c)(l). Most of these provisions still
apply today.
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The second offender was not subject to any minimum fine or
jail term.%*

A different penalty was authorized for one who made any
false statement, representation or certification in any
application, record, report, plan or other document required
by the Act; or who falsified, tampered with or "knowingly"
rendered inaccurate any monitoring device or method required
by the Act. Such an offender could be sentenced to a "fine of
not more than $10,000.00, or by imprisonment for not more than
six months, or by both."® A '"person," for any of the
criminal provisions, could be an individual, a corporation, a
partnership, an association, a State, a municipality, a
commission, a political subdivision of a State, an interstate
body®® or "any responsible corporate officer."?

In 1977, the list of offenders was expanded to include
any person who discharged pollutants in violation of a permit
issued by a State.®® In all other respects the law remained

the same. However, the criminal provisions, as well as the

rest of the statutory decrees, were extensively revised in

®41d. at § 309(c)(1).
%1d. at § 309(c)(2).
. at § 502(5).

at § 309(c)(3).

8Clean Water Act of 1977, Pub. L. No. 95-217, §
67(c)(2)(C), 91 Stat. 1566, 1606.
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1987.%° Together with the 0il Pollution Act of 1990, which
relates to oil spills,’™ the Water Quality Act of 1987
contains the primary regulatory scheme that applies today.
Combined with the Rivers and Harbors Act of 1899, these are
the Federal water pollution control measures that make up the

current criminal regulatory scheme.’?
B. OPERATION OF THE CLEAN WATER ACT.

The Clean Water Act is a series of overlapping and
complementary provisions that together propose to "restore and
maintain the chemical, physical, and biological integrity of
the Nation's waters."’? The basic command of the Act is that
the discharge of a pollutant into a water of the United States
must meet certain standards. These include Effluent
Limitations, or Technology Based Controls; Water Quality

Related Effluent Limitations; National Standards of

®*Water Quality Act of 1987, Pub. L. No. 100-4, 101 Stat.

°0il Pollution Act of 1990, Pub. L. No. 101-380, 104
Stat. 484.

"'There are several other criminal statutes which may be
used in environmental prosecutions. E.g., 18 U.s.C. § 2
(1989) (Aiding and Abetting); 18 U.sS.C. § 371 (1989)
(Conspiracy); 18 U.S.C. §§ 1621-1623 (1989) (Perjury).
Environmental crimes were recently added to the "money
laundering" provisions of 18 U.S.C. § 1956(c)(7) (1989).
Crime Control Act of 1990, Pub. L. No. 101-647, tit. XIV, §
1404, 104 Stat. 4789, 4835. See also U.S. Atty's Manual, 5-
11.103 (1988). The Rivers and Harbors Act of 1899 and the
CWA, however, provide the most direct prohibitions applicable
to water pollution.

233 U.S.C. § 1251(a) (1989).
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Performance; Tox;c and Pretreatment Effluent Standards; and,
if applicable, standards applicable to Aquaculture Programs.
The standards applicable to a given polluter are set forth in
a permit issued by the Environmental Protection Agency under
the National Pollutant Discharge Elimination System, or in a
permit issued by the United States Army Corps of Engineers if
the permittee is involved in dredge or fill operations. The
specific provisions of the CWA which prescribe these standards
are discussed below.
1. The General Proscriptiori - The Illegality of

Pollutant Discharges Except in Compliance with
the Law.

The basic command of the Act is set forth in Section
301(a):

Except as in compliance with this Section [General
Proscription and Technology Based Controls] and
Sections 302 [Water Quality Related Effluent
Limitations], 306 [National Standards of
Performance], 307 [Toxic and Pretreatment Effluent
Standards], 318 [Aquaculture], 402 [National
Pollutant Discharge Elimination System], and 404
[Permits for Dredged or Fill Material] of this

title, the discharge of any pollutant by any person
shall be unlawful.’?

7333 U.S.C. § 1311(a) (1989) (emphasis added).
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A "pollutant" under the statute is defined as:
"[D]redged spoil, solid waste, incinerator residue,
sewage, garbage, sewage sludge, munitions, chemical
wastes, biological materials, radiocactive
materials, heat, wrecked or discarded equipment,
rock, sand, cellar dirt and industrial, municipal,
and agricultural waste discharged into water."’*
A "person" may be "an individual, corporation, partnership,
association, State, municipality, commission, or political
subdivision of a State, or any interstate body,"’® or, for
purposes of the criminal provisions, "any responsible
corporate officer."’® The "discharge of a pollutant” means
"e 1y addition of any pollutant to navigable waters’ from any

point source," or "any addition of any pollutant to the waters

of the contiguous zone or the ocean from any point source

7433 U.S.C. § 1362(6) (1989). A "pollutant" does not
include:

(A) "sewage from vessels" within the meaning of [33
U.s.C. § 1322]; or (B) water, gas, or other
material which is 1injected 1into a well to
facilitate production of o0il or gas, or water
derived in association with oil or gas production
and disposed of in a well, if the well used either
to facilitate production or for disposal purposes
is approved by authority of the State in which the
well is located, and if such State determines that
such injection or disposal will not result in the
degradation of ground or surface water resources.

733 U.S.C. § 1362(5) (1989).

%33 U.S.C. § 1319(c)(6) (1989). ee infra note 183.

See supra note 39.
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other than a vessel or floating craft."’® A "point source"

is "any discernible, confined and discrete conveyance."’®

The framework of Section 301(&) is summarized in Talle 1.

TABLE 1

PROVISIONS OF THE CLEAN WATER ACT WHICH REGULATE
THE DISCHARGE OF POLLUTANTS
INTO WATERS OF THE UNITED STATES

CWA 33 vU.s.C. Provision

§ 301 § 1311 Technology Based
Controls.

§ 302 § 1312 Water Quality
Related Effluent
Limitations.

§ 306 § 1316 National Standards
of Performance.

§ 307 § 1317 Toxic and
Pretreatment

Effluent Standards.

§ 318 § 1328 Aquaculture.
§ 402 § 1342 National Pollutant
Discharge

Elimination System.

§ 404 § 1344 Permits for Dredged
or Fill Material.

7833 U.S.C. § 1362(12) (1989).
33 U.S.C. § 1362(14) (1989). Point sources do not

include agricultural stormwater discharges or return flows
from irrigated agriculture. Id.
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2. Technology Based Controls.

Under tue Act, most water pollution is controlled by
specific "end of pipe" technology which is applied to each
source of pollution. Section 301(b) of the statute
establishes the level of control required for each type of
pollutant or source of pollution.®® These controls are
referred to as "Technology Based Controls.”

An example of a Technology Based Control is that a source
discharging certain "toxic" pollutants must install equipment
that will control the discharge with the "best available
technology," considering economic factors.® In other words,
a "person" who desires to discharge a "toxic" pollutant into
a "water of the United States'" must first treat the pollutant
with the best technology available which is economically

feasible.
3. Water Quality Related Effluent Limitations.

In addition to "end of pipe" controls, under Section 302
of the Clean Water Act®? the Environmental Protection Agency
is permitted to look at the quality of individual bodies of
water. If the Agency determines that the Technology Based

Controls are not sufficient to protect "public health, public

8033 Uy.S.C. § 1311(b) (1989).
8133 U.S.C. §§ 1311(b)(2)(A) and 1311(b)(2)(C) (1989).
8233 U.sS.C. § 1312 (1989).
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water supplies, agricultural and industrial uses," or the
"propagation of a balanced population of shellfish, fish and
wildlife, and allow recreational activities" in or on any
specific body of water, then the Agency may prescribe
different, more stringent effluent standards for the point

sources discharging pollutants into that water.®
4., National Standards of Performance.

Section 306% requires the Agency to establish effluent
limitations for particular industrial categories, such as
textile mills, electroplating operations and grain mills.®
The limitations prescribed apply to each point source within
a given category, in addition to the Technology Based Controls
and Water Quality Related Effluent Limitations. Thus, any
given point source has to meet three separate standards, (a)
Technology Based Controls; (b) Water Quality Related Effluent
Limitations; and (c) National Standards of Performance.

5. Effluent Limitations for Certain Toxic

Pollutants.

A fourth standard applies only to "toxic" pollutants.

These pollutants are regulated under Section 307°% of the Act

8333 U.s.C. § 1312(a) (1989).
8433 U.S.C. § 1316 (1989).
8533 U.S.C. § 1316(b)(1)(A) (1989).
%33 U.S.C. § 1317(a) (1989).
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due to their toxicity, persistence, and degradability. The
Clean Water Act also considers the potential presence in water
of organisms affected by one or more of these pollutants, the
importance of the affected organisms, and the nature and
extent of the effect of the pollutant on the organism.?

These pollutants are regulated as "toxic" pollutants.
6. Pretreatment Standards.

If the "toxic" pollutants are of the type than can damage
any treatment works, or avoid any treatment by the facility at
all, then special treatment is required by the Act.®® These
particular pollutants can often destroy the organisms that
break down municipal sewage, or are unaffected by those
organisms. In order to protect against that threat, the
Environmental Protection Agency sets "pretreatment standards"”
which are designed to neutralize the pollutant.® The
"pretreatment” takes place before the waste stream is
introduced into any publicly owned treatment works. The
introduction of any pollutant into a sewer system or publicly
owned treatment works in a manner which causes personal injury
or property damage, or in a manner which causes the treatment

works to violate a Water Quality Related Effluent Limitation

71d.
833 U.S.C. § 1317(b) (1989).
814d.
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or permit condition, is forbidden to both point and non-point

sources.?
7. Aquaculture Programs.

Under certain controlled conditions, specific pollutants
may be discharged from an approved aquaculture program under
Section 318.% The program may be administered and
supervised by either the Federal government or a State.®
The program itself, as well as the specific pollutants
involved, must be included in the National Pollutant Discharge
Elimination System.

8. National Pollutant Discharge Elimination

Systenm.

Each of the standards, limitations or treatment
requirements applicable to any specific point source are set
out in a ‘"polluter's permit." The National Pollutant
Discharge Elimination System, or "NPDES" permit program,
established in Section 402,° is the heart of the entire
statute. Each polluter knows exactly what he may or may not

discharge into a body of water based on a permit issued by the

933 U.S.C. 8§ 1319(c)(1)(B); 1319(c)(2)(B) (1989).
%133 U.S.C. § 1328 (1989).

233 U.S.C. § 1328(c) (1989). Approval of such programs
has rarely, if ever, been sought.

133 U.S.C. § 1342 (1989).
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Environmental Protection Agency or a State.?® The permit
system insures that the standards required by the Technology
Based Controls, the Water Quality Related Effluent
Limitations, the National Standards of Performance, the
Effluent Limitations for Certain Toxic Pollutants, the
Pretreatment Standards, and the Aquaculture requirements are
met. Any discharge of any pollutant without a NPDES permit

violates the General Proscription.
9. Permits for Dredged or Fill Material.

Any person who wishes to fill any wetlands must obtain a
permit from the Army Corps of Engineers under Section 404 of
the Clean Water Act.’® Along with Section 10 of the Rivers
and Harbors Act of 1899, Section 404 provides the primary
Federal protection for the Nation's wetlands.?®®

Each of the Clean Water Act provisions described above
may be enforced through Federal criminal sanctions. Certain
other provisions of the Act are also subject to Federal
criminal enforcement under Section 309(c).? These
provisions are discussed below. All of the criminally

enforceable provisions of the Act are listed in Table 2.

%gtates are permitted to operate their own programs if
the program has been approved by EPA. 33 U.S.C. § 1342(b)
(1989).

%33 U.S.C. § 1344 (1989).

*See supra notes 45-46 and accompanying text.

%733 U.S.C. § 1319(c) (1989).
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TABLE 2

PROVISIONS OF THE CLEAN WATER ACT
SUBJECT TO CRIMINAL SANCTIONS

"Negligent"” or "Knowing" Violations.

Provision

Technology Based Controls.

Water Quality Related Effluent
Limitations.

National Standards of Performance.

Toxic and Pretreatment Effluent
Standards.

Records and Reports; Inspections.

01l and Hazardous Substance
Liability - Discharges in "Harmful
Quantities."

Aquaculture.
Disposal or Use of Sewage Sludge.

National Pollutant Discharge
Elimination System - Permit
Condition or Limitation
Inplementing Such Provisions.

National Pollutant Discharge
Elimination System - National
Pretreatment Program Requirements.

National Pollutant Discharge
Elimination Systen - State
Pretreatment Program Requirements.

Permits for Dredged or Fill
Material.

Introduction into a sewer system
or into a publicly owned treatment
works any pollutant or hazardous
substance in such a mDanner that
the person knew or reasonably
should have known could cause
perscnal injury or property damage
or, other than in compliance with
all applicable Federal, State, or
local requirements or permits,
which causes such treatment works
to violate any effluent limitation
or condition in any permit issued
to the treatment works.

CWA 33 U.S.C.
s 301 § 1311
§ 302 § 1312
§ 306 § 1316
s 307 § 1317
s 308 s 1318
§ 311(b)(3) § 1321(b)(3)
s 318 § 1328
§ 405 § 1345
§ 402 § 1342
§ 402(a)(3) § 1342(a)(3)
§ 402(b)(8) § 1342(b)(8)
§ 404 § 1344
§ 309 § 1319
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TABLE 2 (Continued)

II. "Knowing Endangerment” Violations.

CWA 33 U.s.C. Provision

§ 301 § 1311 Technology Based Controls.

§ 302 § 1312 Water Quality Related Effluent
Limitations.

§ 303 § 1313 Water Quality Standards and

Implementations Plans.

§ 306 § 1316 National Standards of Performance.

§ 307 §$ 1317 Toxic and Pretreatment Effluent
Standards.

§ 308 § 1318 Records and Reports; Inspections.

§ 312(b)(3) § 1321(b)(3) 011 and Bazardous Substance

Liability - Discharges in “Harmful
Quantities.*

§ 318 § 1328 Aquaculture.

§ 405 § 1345 Disposal or Use of Sewage Sludge.

§ 402 § 1342 National Pollutant Discharge
Elimination System - Permit
Condition or Limitation

Implementing Such Provisions.

§ 404 § 1344 Permits for Dradged or Fill
Material.

10. 0il and Hazardous Substance Liability -
Discharges in "Harmful Quantities."

The 0il Pollution Act of 1990°® and Section 311 of the
Clean Water Act® are designed to protect the nation's waters

from oil spills characterized by the Exxon Valdez tragedy.!®

%0il Pollution Act of 1990, Pub. L. No. 101-380, 104
Stat. 484.

%33 U.S.C. § 1321 (1989).
1007he Exxon Valdez was an oil tanker that ran aground in
the Prince William Sound area of Alaska in March of 1989,
(continued...)
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Under the two statutes, the discharge of oil or "hazardous
substances" in such quantities as '"may be harmful" |is
prohibited.?® A "harmful quantity" is one "which may be
harmful to the public health or welfare or the environment of
the United States, including but not 1limited to fish,
shellfish, wildlife, and public and private property,
shorelines, and beaches."!? This amount has been defined as
a quantity that will "[c]ause a sheen upon or discoloration of
the surface of the water or adjoining shorelines or cause a
sludge or emulsion to be deposited beneath the surface of the
water or upon adjoining shorelines."'®

The primary deterrence under the statutes stems from the
virtually unlimited amount of civil damages. Natural resource
damages are recoverable,!? including the costs of restoring
the resources, any diminution in value, and the costs of

assessing the damages.!®® While these costs were already

100(, ., .continued)
spilling some eleven million gallons of oil into the sensitive
ecosystem. See United States v. Exxon Corp., No. A90-015 CR
(D. Alaska Mar. 1, 1991).

10133 y.s.C. § 1321(b)(3) (1989). "Hazardous substances"
are designated in 40 C.F.R. § 116 (1990).

19233 y.s.C. § 1321(b)(4) (1989), as amended by O0il
Pollution Act of 1990 § 4202 (emphasis added).

19340 C.F.R. § 110.3(b) (1990).

10433 y.S.C. § 2702 (1989), as amended by 0Oil Pollution
Act of 1990 § 1002(b)(2)(A).

19533 y.s.C. § 2706 (1989), as amended by 0il Pollution
Act of 1990 § 1006(d)(1).
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recoverable as restitution,!®® Congress explicitly tasked the
President to promulgate regulations for the assessment of
these natural resource damages by August 18, 1992.'
Additional deterrence stems from the provisions which permit
the discharge of any "harmful quantity” of any oil or
hazardous substance, to be criminally prosecuted if either a
"knowing," or "negligent," or "knowing endangerment” violation

of the Clean Water Act.!%®
11. Records and Reports; Inspections.

In order to "restore and maintain the chemical, physical,
and biological integrity of the Nation's waters," that is, to
carry out the bjective of the Clean Water Act,!”® every
owner or U .cator of every point source 1is required to
"establish and maintain" reports; "make" those reports;
install, use and maintain monitoring equipment; and sample
effluent as required by the Environmental Protection
Agency . EPA may establish any or all of these

requirements to assist in the development of any standard, or

Wégee infra notes 362-366 and accompanying text.

10733 y.s.C. § 2706 (1989), as amended by 0Oil Pollution
Act of 1990 § 1006(e)(1).

10833 y.s.C. § 1319(c) (1989), as amended by 0il Pollution
Act of 1990 § 4301(c).

1%see supra note 72 and accompanying text.
11033 y.S.C. § 1318(a)(4)(A) (1989).
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to determine whether any person is in violation of the

Act. 1t
12. Disposal or Use of Sewage Sludge.

The final provision of the Clean Water Act of importance
for «criminal enforcement purposes is Section 405,%!?
pertaining to sewage sludge. Section 405 provides that no
sewage sludge from any treatment works may be disposed of

without a NPDES permit.!!

C. OPERATION OF THE CRIMINAL PROVISIONS OF THE CLEAN WATER
ACT.

The "willfully or negligently" provisions that existed
after 1972'* were replaced in 1987 by three different
criminal provisions. Under the current statute, the different
levels of criminal liability depend on whether the violation

of the Act was "negligent,"'!® or "knowing,"!!* or under such

11133 y.S.C. § 1318(a) (1989).

11233 y.S.C. § 1345 (1989).

11333 uU.s.C. § 1345(a) (1989). The Sewage Sludge
provisions overlap the General Proscription since "sewage
sludge"” 1is a listed pollutant. See 33 U.S.C. § 1362(6)
(1989). One of the reasons for treating sewage sludge
differently is to authorize grants and studies to find useful
uses of the wastes in this category. See 33 U.S.C. § 1345(q).

114See supra notes 60-67 and accompanying text.

11333 U.S.C. § 1319(c)(1) (1989).

11633 U.S.C. § 1319(c)(2) (1989).
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circumstances that the violator not only acted "knowingly,"
but at the time of the act also "knew" that he '"thereby
place[d] another person in imminent danger of death or serious
bodily injury."’

In order to show that the offender acted "knowingly," it
is not necessary to show that he knew the discharges were
prohibited, or that the matericels discharged were
"pollutants."!!® It is similarly irrelevant whether the
accused "knew" the affected waters were "waters of the United
States," or even that he "knew" he was required to obtain a
permit.!® All that need be shown in order to prove that the
accused acted "knowingly," is that he knew the general

character and nature of the materials he was discharging.!?°

12733 U.S.C. § 1319(c)(3) (1989).

11850e e.q., United States v. Greer, 850 F.2d 1447 (1l1lth
Cir. 1988). See also Hansen, "Knowing" Environmental Crimes,
16 Wm. Mitchell L. Rev. 987 (1990).

1%ynited States v. International Minerals, 402 U.S. 558
(1971); United States v. Hamel, 551 F.2d 107 (6th Cir. 1977);
United States v. Frezzo Brothers, Inc., 461 F. Supp 266 (E.D.
Pa. 1978), aff'd, 602 F.2d 1123 (3xd Cir. 1979), cert. denied,
444 U.S. 1074 (1980), same case later, 546 F. Supp. 713 (E.D.
Pa. 1980), rev'd, 642 F.2d 59 (3rd Cir. 1981), decision after
remand, 546 F. Supp. 713 (E.D. Penn. 1982), aff'd, 703 F.2d 62
(3rd Cir. 1982), cert. denied, 464 U.S. 829 (1983).

120gee Hamling v. United States, 418 U.S. 87, 123-124
(1974):

It is constitutionally sufficient that the

prosecution show that a defendant had knowledge of

the contents of the material he distributed, and

that he knew the character and nature of the

materials. To require proof of a defendant's

knowledge of the legal status of the materials
(continued...)

34




In the words of one court, the "word knowingly in the penalty
section of [a similar environmental statute] refers to
awareness of facts, not awareness of law.'"!?!

As far as the scienter requirement for "negligent"
violations is concerned, there is nothing in the Act or its
legislative history to indicate that the term "negligent"
refers to anything other than simple negligence.!? A
conviction for "negligently" violating the statute exposes the
accused to punishment that may include fines and/or
incarceration. If fined, there must be a minimum fine of
$2,500.00 per day of wviolation, or a maximum fine of
$25,000.00 per day of violation.!?® 1If incarcerated, there
is no minimum jail term required, but the maximum period of
imprisonment is one year. Subsequent offenders may be fined
up to $50,000.00 per day of violation (no minimum), or

imprisonment for up to two years, or both.'%

120, , .continued)

would permit the defendant to avoid prosecution by
simply claiming that he had not brushed up on the
law.

2lynited States v. Corbin Farm Service, 444 F. Supp. 510
(E.D. Cal. 1978), aff'd, 578 F.2d 259 (9th Cir. 1978).

1225ee United States v. Brittain, No. 90-6202 (1l0th Cir.
Apr. 30, 1991).

123gut see supra note 35.

12433 U.S.C. § 1319(c)(l) (1989). Interestingly, by
setting a minimum fine for a first offender but not a
recidivist, the habitual criminal could end up with a fine of
less than $2,500.00 for a negligent offense.
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A "knowing" violation, on the other hand, leads to a
potential penalty of roughly twice that of the "negligent"
offender. A person convicted of a first offense "knowing"
violation, if fined, faces a minimum fine of $5,000..0 per day
of violation, or a maximum fine of $50,000.00 per day of
violation. Alternatively, or in addition to the fine, a
person convicted of violating the statute "knowingly," may be
sentenced to a maximum of three years in jail. A subsequent
offender may be 1ined up to $100,000.00 per day of violation
(again, no minimum), or imprisoned for up to six years, or
both.!?

The majority of criminal prosecutions have involved the
following types of violations:

(1) Direct Discharges Into a Body of Water Without
a Permit or in Violation of a Permit;

(2) Discharges Into a Sewer System in Violation of
the Pretreatment Standards;

(3) Filling in Wetlands Without a Permit or in
Violation of a Permit; and

(4) Falsification of Information.!?®

1. Direct Discharges Into a Body of Water Without
a Permit or in Violation of a Permit.

Any person seeking to discharge a pollutant directly into
the waters of the United States must obtein a NPDES permit

from either the Administrator of the Environmental Protection

12533 U.Ss.C. § 1319(c)(2) (1989).
126CS Manual, supra note 14, at VII-103.
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Agency, or from a state agency authorized by the EPA.'?
Without such a permit, the discharge of any pollutant by any
person is illegal.'®® 1In order for a permitted discharge to
be lawful, the terms of the permit must be complied with.

The elements of proof for a NPDES permit violation
prosecution are:

(1) A person;

(2) "Knowingly" or "negligently;"

(3) Discharged through a point source;

(4) A pollutant;

(5) 1Into a water of the United States;

(6) Without a permit or in violation c¢f a

permit.!%®

2. Discharges Into a Sewer System in Violation of
the Pretreatment Standards.
Just as Section 301 decrees that "the discharge of any
pollutant by any person shall be unlawful [except as in

compliance with the Act],"*° Section 307 states:

127United States v. Hoflin, 880 F.2d 1033, 1035 n.1 (9th
Cir. 1989), cert. denied, U.s. ___, 110 s.Ct. 1143 (1990)
(citing E.P.A. v. California ex rel. State Water Resources
Control Board, 426 U.S. 200, 205-08 (1976)).

1285ee supra notes 93-94 and accompanying text. See also
United States v. Frezzo Brothers, Inc., 461 F. Supp. 266 (E.D.
Pa. 1978).

12%gCcs Manual, supra note 14, at VII-110.
13033 y.s.C. § 1311(a) (1989).
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After the effective date of any effluent standard

or prohibition [Effluent Limitations for Certain

Toxic Pollutants] or pretreatment standard

promulgated under this section, it shall be

unlawful for any owner or operator of any source to
operate any source in violation of any such
effluent standard or prohibition or pretreatment
standard.!*!
Four types of pretreatment standards may be prosecuted under
the Clean Water Act, three of which were promulgated by EPA.

"General Prohibitions" regulate pollutants that may
"pass-through"” a sewage system without adequate treatment, and
pollutants that may cause an "interference" with the operation
of the treatment works. These "General Prohibitions" apply to
all discharges, regardless of the source, and regardless of
whether they have an NPDES permit.!*

The second type of pretreatment standard also applies to
all discharges, regardless of the source. These are "Specific
Prohibitions" which outlaw the introduction into a treatment
work of flammable, explosive, viscous and corrosive materials
that can damage tre system.!?

The third type of pretreatment standard is similar to the

National Standards of Performance.!’* These are "Categorical

13133 U.s.C. § 1317(d) (1989). The limitations on "toxic"
pollutants will be prescribed in the NPDES permit of a source.
Violations will generally be prosecuted under the permit
provisions, rather than separately.

13240 C.F.R. § 403.5(a)(1) (1990).

13340 C.F.R. § 403.5(b) (1990).

1345ee supra notes 84-85 and accompanying text.
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Standards'" which have been developed for and applied to
specific categories of industries.!?®

The fourth type of pretreatment standard that may be
enforced under the criminal provisions of Section 307, are

standards developed under State and local programs. These

standards may be enforced by the Federal government under

'regulations that allow them to be "treated" as if they were

"Federal" standards.!®® Additionally, State pretreatment
standards may be included in a State's "approved" NPDES
program, which can also be enforced by Federal officials.'?’

The elements of an offense for violating these
pretreatment standards are:

(1) A person;

(2) "Knowingly" or "negligently;"

(3) Operated a source [thereby discharged into a
sewer system];

(4) 1In violation of a pretreatment standard;
(5) After the effective date of that standard.!’®
The same rules apply for "knowing"” and "negligent" violations

of the pretreatment standards that apply to permits.!*® The

13%g.g., 40 C.F.R. § 405.94 (1990) (pretreatment standards
for the dairy products processing industry.

13640 C.F.R. § 403.5(d) (1990).

3Ccompare 33 U.S.C. §§ 1319(c)(1)(A) and 1319(c)(2)(A)
(1989) with 33 U.S.C. §§ 1342(a)(3) and 1342(b)(8) (1989).

B8ECs Manual, supra note 14, at VII-112.
13%See supra notes 118-122 and accompanying text.
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same penalties are also involved.!* Some of the more
recently reported cases have involved the violation of
pretreatment standards.?!*

3. Filling in Wetlands Without a Permit or in

Violation of a Permit.

The breadth of the Clean Water Act extends the farthest
under Section 404,142 Section 404 protects the Nation's
wetlands, which includes virtually any land that is "wet."
The extent of this reach is outlined in a series of regulatory
and statutory definitions.

Section 404 applies to the "navigable waters,"!*’ a term
that encompasses "the waters of the United States, including
the territorial seas."* The "territorial seas" extend
seaward from the ordinary low water mark of the coast for
three miles.!*® "Waters of the United States" includes all
"waters which are currently used, were used in the past, or
may be susceptible to use in interstate or foreign commerce,

including all waters which are subject to the ebb and flow of

4%5ee supra notes 123-125 and accompanying text.

l4igee United States v. Boldt, 929 F.2d 35 (1lst Cir.
1991); United States v. Wells Metal Finishing, Inc., 922 F.2d
54 (lst Cir. 1991).

1233 U.s.Cc. § 1344 (1989).
14333 y.s.c. § 1344(a) (1989).
433 U.s.C. § 1362(6) (1989).
M°33 U.s.Cc. § 1362(8) (1989).
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the tide." These waters also include all interstate
waters, including interstate "wetlands;"!* all intrastate
waters, the use, degradation or destruction of which could
affect interstate or foreign commerce;!*® impoundments of
these waters;'*? and tributaries of these waters.!®® The
term "waters of the United States" also includes all
"wetlands" adjacent to those waters.!®® The term "wetlands"
means:
Those areas that are inundated or saturated by
surface or ground water at a frequency and duration
sufficient to support, and that under normal
circumstances do support, a prevalence of
vegetation typically adapted for life in saturated
soil conditions. Wetlands generally include
swamps, marshes, bogs and similar areas.!®?

In short, Section 404 applies to just about any land that is

naturally "wet."!%?

14633 C.F.R. § 328.3(a) (1990); 40 C.F.R. § 122.2 (1990).
4733 C.F.R. § 328.3(b) (1990).

1%gExamples include waters which could be used by
interstate or foreign travellers for recreational purposes, 33
C.F.R. § 328.3(a)(3)(1i) (1990); waters from which fish or
shellfish could be taken and sold in interstate commerce, 33
C.F.R. § 328.3(a)(3)(i) (1990); and waters which could be used
by industries in interstate commerce, 33 C.F.R.
328.3(a)(3)(iii) (1990).

14933 C.F.R. § 328.3(a)(4) (1990).

13033 C.F.R. § 328.3(a)(5) (1990).

1*133 C.F.R. § 328.3(a)(7) (1990).

*233 C.F.R. § 328.3(b) (1990).

**These definitions apply to all of the provisions of the
Clean Water Act. 33 U.S.C. § 1362 (1989). They are discussed

(continued...)
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Before any "dredged or fill material" may be placed into
any of these "waters of the United States," including these
"wetlands," the discharger must obtain a permit from the Army
Corps of Engineers.!'® This requirement extends to "any
material used for the primary purpose of replacing an aquatic
area with dry land or of changing the bottom elevation of an
[sic] waterbody."!'%® Factors considered in determining
whether the material involved is "fill material," include the
purposes of the discharge; whether the discharge results from
construction-type activities, such as road construction;
whether the discharge causes a physical loss or physical
modification to the waters; and whether the discharge is
heterogeneous in nature, and of the type normally associated
with sanitary landfill discharges.'®® These factors are
important for distinguishing the discharge of "fill material™
under Section 404, from the discharge of a "pollutant" under

section 402.' A permit is required under one of these

153(...continued)

here because this is where the extent of the Act reaches
beyond what one usually considers to be "waters," and extends
to any land that meets the definition of "wetlands."

15433 y.s.C. § 1344(a) (1989).
13533 C.F.R. § 323.2(e) (1990).

1water Pollution Control; Memorandum of Agreement on
Solid waste, 51 Fed. Reg. 8,871, 8,872 (1986).

1*7The Corps of Engineers exempts from the definition of
"fill material” any "pollutant discharged into the water
primarily to dispose of waste, as that activity is regulated
under [33 U.S.C. § 1342 (1989)] of the Clean Water Act." 33
(continued...)
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statutes before any material whatsoever may be placed into a
"water of the United States."

The discharge of any "fill material," without the permit
required by Section 404, 1is prohibited by the General
Proscription,t*® In order to prosecute an offender for
violating these provisions, the Department of Justice would
have to prove the following elements:

(1) A person;

(2) "Negligently" or "knowingly;"

(3) Discharged "fill material;"

(4) From a point source;

(5) Into a "water of the United States," including
any adjacent wetland;

(6) Without a permit or in violation of a
permit.?!®

One of the more egregious cases prosecuted under the

Clean Water Act involved the filling of wetlands in violation

157(¢,..continued)
C.F.R. § 323.3(e) (1990). EPA defines "fill material" as any
"pollutant" which replaces portions of "waters of the United
States" with dry land, or which changes the bottom elevation
of a water body "for any purpose.” 40 C.F.R. § 232.2(1i)
(1990) (emphasis added). The distinction is important only
for deciding whether a permit from EPA under the NPDES program
is needed, or if the applicant must obtain the permit from the

Corps of Engineers under Section 404. The conflict was
resolved by a Memorandum of Agreement between the two agencies
that enumerated the different factors. Water Pollution

Control; Memorandum of Agreement on Solid Waste, supra note
151.

1%833 U.s.C. § 1311(a) (1989). "Except as in compliance
with . . . . section[] . . . . 1344 of this title, the
discharge of any pollutant by any person shall be unlawful."

159see ECS Manual, supra note 14, at VII-116.
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of Section 404. The case was United States v. Pozgai.!®°

John Pozgai learned during the purchase of a tract of land
that the property he was about to buy contained Federally
protected "wetlands." Regardless, he completed the purchase
and began to deposit "fill material" into the "wetlands"
without a permit. In April of 1987, Pozgai was told by the
Army Corps of Engineers that he must obtain a permit prior to
any additional filling. Pozgai did not obtain the permit, and
continued to fill the wetlands. In September of 1987, the
accused was issued a "Cease and Desist” order. Pozgai did not
cease or desist, and continued to fill the wetlands. A
"Notice of Violation" was issued in early December 1987,
followed by a second NOV on December 17, 1987. Pozgai
continued to fill the wetlands. On August 24, 1988, a
Temporary Restraining Order was issued, and Pozgai reacted as
before - he continued to fill the wetlands.!®!

Pozgai was convicted of fourteen counts for activities
which occurred before the Sentencing Guidelines took effect,
and twenty-six counts for activities affected by the
Guidelines. He was sentenced to three years of imprisonment
for the pre-Guidelines offenses, and to a concurrent twenty-
seven months of jail time under the Guidelines charges.
Pozgai was also sentenced to one year of Supervised Release,

following his imprisonment; five years of probation; and fines

160757 F. Supp. 21 (E.D. Pa. 1991).
1811d. at 21.
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totalling $200,000.00. The Court reasoned that "it's hard to
visualize a more stubborn violator of the laws that were

designed to protect the environment."!%?

4. Falsification of Information.

Under the Clean Water Act, the Environmental Protection
Agency has a great deal of power in the area of information
gathering. The Agency may require any person subject to the
Act to submit reports, use monitoring equipment and sample
effluent.!®® These reports, monitoring devices and samples,
if false, are subject to prosecution under Title 18 of the
United States Code:!®*

Whoever, in any matter within the jurisdiction of
any department or agency of the United States
knowingly and willfully falsifies, conceals or
covers up by any trick, scheme, or device a
material fact, or makes any false, fictitious or
fraudulent statements or representations, or makes
or uses any false writing or document knowing the
same to contain any false, fictitious or fraudulent
statement or entry, shall be fined not more than
$10,000 or imprisoned not more than five years, or
both. 15

16214, at 22.
1935ee supra notes 109-111 and accompanying text.

1%45ee United States v. Brittain, No. 90-6202 (10th Cir.
Apr. 30, 1991).

16518 U.S.C. § 1001 (1989).
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A complementary provision which covers the same reports,
monitoring devices and samples, is found in Section 309!% of
the CWA itself:

Any person who knowingly makes any false material
statement, representation, or certification in any
application, record, report, plan, or other
document filed or required to be maintained under
this chapter or who knowingly falsifies, tampers
with, or renders inaccurate any monitoring device
or method required to be maintained under this
chapter, shall upon conviction, be punished by a
fine of not more than $10,000, or by imprisonment
for not more than 2 years, or by both. If a
conviction of a person is for a violation committed
after a first conviction of such person under this
paragraph, punishment shall be by a fine of not
more than $20,000 per day c¢f violation, or by
imprisonment of not more than 4 years, or by
both.!’

Whether a prosecution must be maintained under Section
309 for the reports, monitoring devices and samples required
under the CWA, or whether the prosecution may proceed under
Title 18 in order to take advantage of the higher maximum
permissible penalty, is unclear. One court has permitted
prosecution under Title 18 when the reports submitted were not
expressly required by the Act, but only by the Agency charged
with overseeing compliance.!®® However, since all of the

information sought should fall within the parameters of being

16633 U.5.C. § 1319(c)(4) (1989).

16714,

1%ynited States v. Olin Corporation, 465 F. Supp. 1120,
1131 (W.D.N.Y. 1979).
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"under the Act,"'®® the court's distinction is not
persuasive. The more reasonable argument is that it is a
matter of prosecutorial discretion to choose which statute to
proceed under.!’®
The elements of the offense under either statute are:
(1) A person;
(2) Knowingly;
(3) Made a false material statement,
representation, or certification in any
application, record, report, plan or other
document filed or required to be mairtained;
or
Falsified, tampered with, or rendered

inaccurate any monitoring device or method
required to be maintained.!”

5. Knowing Endangerment.

The "knowing endangerment" provisions of the Clean Water
Act were added in 1987.!72 The concept was based on a
similar provision that had been added in 1980 to the Solid

Waste Disposal Act, which is better known as the Resource

1691d. See also 33 U.S.C. § 1318 (1989) (discussing the
particular requirements).

9gCS Manual, supra note 14, at VII-122.

1711d. at VII-123. Negligent violations are still subject
to prosecution under 33 U.S.C. § 1319(c)(1)(A) (1989).

?water Quality Act of 1987 § 312.
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Conservation and Recovery Act, or "RCRA."!’* While there are
some differences in the language of the two statutes, the
differences were designed to "reflect intervening
prosecutorial experience;" eliminate any unique "state of
mind" requirements under the Clean Water Act; and eliminate
the "potential for misunderstanding" that "invites unnecessary
litigation" caused by RCRA's "special rules."'® Thus, any
authorities applicable to the "knowing endangerment"”
provisions of RCRA, are equally informative on the operation
of the Clean Water Act.!”

A "knowing endangerment”" violation requires that the
accused "knowingly"!'® committed one of the enumerated
predicate acts,!” "and who knows at that time that he

thereby places another person in imminent danger of death or

17342 U.S.C. §§ 6901-6992k (1989). The "knowing
endangerment"”" provisions of RCRA were added by the Solid Waste
Disposal Act Amendments of 1980, Pub. L. No. 96-482, § 13(5),
at § (e), 94 stat. 2334, 2340.

1745. Rep. No. 50, 99th Cong., 1st Sess., at 29-30 (1985).
See also H.R. Conf. Rep. No. 1004, 99th Cong., 2d Sess. 133-
134 (1986).

17%°see, e.g., United States v. Protex Industries, Inc.,
874 F.2d 740 (10th Cir. 1989).

17%See supra text accompanying notes 118-121.

”"The enumerated predicate acts under the knowing
endangerment offenses are similar to, but not identical to,
the "negligent" and "knowing" offenses. The most glaring
difference is that water quality standards for intrastate
waters, established under 33 U.S.C. § 1313 (1989), are
enforced by the "knowing endangerment" provisions, but not the
others. Compare 33 U.S.C. § 1319(c)(1)(A) and 33 U.S.C. §
1319(c)(2)(A) (1989) with 33 U.S.C. § 1319(c)(3)(A) (1989).
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serious bodily injury."!’® There are only three elements of
the completed offense:
(1) A person;

(2) Knowingly committed a specified predicate
offense;

(3) And knew at the time that he thereby put
another person in imminent danger of death or
serious bodily injury.'”®
"Serious bodily injury" is "bodily injury which involves a
substantial risk of death, unconsciousness, extreme physical
pain, protracted and obvious disfigurement, or protracted loss
or impairment of the function of a bodily member, organ, or
mental facility."!®° The term includes psychoorganic
syndrome and the increased risk of contracting cancer.!®
Under the "knowing endangerment" provision, a person is
criminally responsible only for their "actual awareness" or
"actual belief." Additionally, "knowledge possessed by a
person other than the defendant but not by the defendant

himself may not be attributed to the defendant."!®® These

17833 U.S.C. § 1319(c)(3)(A) (1989).
179gCcs Manual, supra note 14, at VII-121.
18033 Uy.S.C. § 1319(c)(3)(B)(iv) (1989).

¥lynited States v. Protex Industries, Inc., 874 F.2d 740,
742 (10th Cir. 1989).

19233 U.S.C. § 1319(c)(3)(B)(i) (1989).
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rules eliminate the use of the "responsible corporate officer"”
doctrine from the knowing endangerment provisions.!®

A conviction under the knowing endangerment provision
carries a maximum permissible sentence of a fine of
$250,000.00 and imprisonment for up to fifteen years for a
first offender. If a corporation is the defendant, then a
fine of $1,000,000.00 is authorized. The fine and term of

imprisonment may be doubled for a subsequent conviction.!®

IV. THE UNITED STATES SENTENCING GUIDELINES

The fact that Congress has authorized sever penalties for
those who pollute the Nation's waters, does not necessarily
mean that those penalties will be imposed. This observation
is particularly applicable in environmental crimes, where the
accused is unlikely to be in the class of persons most
commonly regarded as '"criminal." Quite the contrary, when

dealing with an environmental criminal, it is quite probable

1%3The "responsible corporate officer" doctrine applies to
the enforcement of public welfare statutes such as the Clean
Water Act. Essentially, the doctrine holds that if the
defendant had "authority'" with respect to the conditions that
formed the basis of the alleged violations, then scienter need
no. be proven. The courts have placed ‘'the burden of acting
at hazard upon a person otherwise innocent but standing in
responsible relation to a public danger." United States v.
Dotterweich, 320 U.S. 277 (1943). See also United States v.
Park, 421 U.S. 658 (1975).

18433 U.S.C. § 1319(c)(3)(A) (1989). The severity of the
punishment does not explain why a prosecutor would ever
proceed under the knowing endangerment provisions, rather than
under the attempted murder provisions of 18 U.S.C. § 1113
(1989), where the maximum punishment could extend to twenty
years of imprisonment.
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that the courts will be dealing with an upstanding member of

5

the community.'®® Environmental criminals are often the type

of offenders that courts will generally be most sympathetic
to, and will try diligently to keep out of jail.'®
Regardless of the sympathy generated for a defendant, in order
for an authorized penalty to have any meaning, th=2re must be
a clear understanding of what the punishment is supposed to
achieve, and a firm assurance that the punishment will Dbe
used.

The ultimate aim of criminal law, and of punishment in
particular, is the control of crime.!®” However, over the
years, criminal theorists have offered several "purposes" to
be served by the imposition o¢f criminal sanctions on
circumscribed antisocial conduct, above and beyond the control
of crime. In the 1950's these reasons included expiation
(wipe the slate <clean), retribution, deterrence and

rehabilitation.!®® More recently, the terms deterrence,

incapacitation, just punishment and rehabilitation have been

18°5ee, e.q., United States v. Rutana, 932 F.2d 1155 (6th
Cir. 1991) (Part owner and Chief Executive Officer of a metal
finishing corporation); and United States v. Brittain, No. 90-
6202 (10th Cir. Apr. 30, 1991) (City Public Utilities
Director).

1%5ee, e.g., United States v. Bogas, 731 F. Supp. 242
(E.D. Ohio 1990), rev'd, 922 F.2d 363 (6th Cir. 1990).

¥"Guidelines Manual, supra note 26, at 1.3.

1%8Gardiner, The Purposes of Criminal Punishment, 21 Mod.
L. Rev. 117, 117-129 (1958).
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offered as "purposes."?!® In 1989, imprisonment for the
purpose of rehabilitating the defendant was 1labelled
"inappropriate" by Congress,!*® and the primary remaining
"purpose" of sentencing became deterrence. In other words,
what the punishment is supposed to achieve is deterrence of
the individual offender from committing any additional crimes,
and deterrence of others who know of the crime and the
punishment (general deterrence).

Deterrence depends on two factors. First and foremost,
is the certainty of detection, The second factor is the
knowledge that punishment will ensue once caught.® As
Cicero said, "The greatest incitement to sin is the hope of
not being punished."!¥? It was this factor that pushed
Congress into authorizing Federal criminal enforcement of the
Clean Water Act in 1972,'®® and into expanding the criminal
sanctions since. Section 10 of the Rivers and Harbors Act of
1899 prohibits any type of dredging from navigable waters.
The Refuse Act prohibits any type of discharge into navigable
waters. The Clean Water Act prohibits any type of discharge

into any water of the United States without a permit. While

18%Guidelines Manual, supra note 26, at 1.1.
19028 U.S.C. § 994(k) (1989).
19lGardiner, supra note 188, at 123-126.

192vMaximam inlecebram esse peccandi impunitatis spem."
Cicero, Pro Milone, ch. 16, sec. 43 (52 B.C.).

1%35ee supra notes 60-62 and accompanying text.
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the net has been expanded, Federal criminal enforcement
efforts have multiplied.' It would be a gross overstatement
to say that all water polluters are almost certain to be
caught, however, the tools to catch those polluters are in
hand.

The second element of deterrence is the severity of
punishment, according to the philosophers.!”® The value of
strong punishment is rationalized along the following lines:

There is much argument pro and con about

Deterrence. But this much can hardly be

controverted. Every rational person places a hi~h

value on his freedom. When we take it away from an
offender, or in a few extreme cases execute him,

such action by organized society cannot but tend to

influence others who may contemplate similar acts.

People dread and hate complete deprivation of

liberty - their most precious possession next to

life itself. This is proved over and over again by

the painfully laborious efforts and high hazards

incurred by prisoners in trying to escape.'®
Regardless of the validity of these arguments, they have been
adopted by the Congress of the United States, and, more
importantly for today's criminals, by the United States

Sentencing Commission. The Guidelines are the assurance that

the authorized punishments will be used.

1%5ee supra notes 13-20 and accompanying text.
19Gardiner, supra note 188, at 121-123.

19%p, Wilkinson, The Realities of Crime and Punishment 9
(1972).
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A. HISTORY OF THE GUIDELINES PERTAINING TO ENVIRONMENTAL
CRIMES.

The United States Sentencing Guidelines were produced by
the Sentencing Reform Act of 1984.'°" The primary goal of the
Act was to enhance the ability of the criminal justice system
to combat crime through an effective, fair sentencing
system.!”® To achieve this goal, Congress sought to instill
"honesty" in the sentencing process. The Legislature was
concerned with the confusion and implicit deception that
existed in the pre-Guidelines system, whereby a court would
impose a sentence of imprisonment, but a parole commission
would determine the amount of time that an offender actually
spent in jail. The system often resulted in a substantial
reduction in the amount of time an offender was actually
incarcerated, with most criminals only serving one-third of
the time deemed appropriate for their acts by a court.!®

In order to achieve this "honesty," and in order to
satisfy the perceived '"purposes" of sentencing, Congress
established the United States Sentencing Commission to:

[Plrovide certainty and fairness in meeting the

purposes of sentencing, avoiding unwarranted

sentencing disparities among defendants with

similar records who have been found gquilty of
similar criminal conduct while maintaining

¥’sentencing Reform Act of 1984, Pub. L. No. 98-473, tit.
II, ch. II, 98 Stat. 1837, 1987 (codified as amended at 28
U.S.C. §§ 991-998 (1989)).

%Guidelines Manual, supra note 26, at 1.2.
199Id .
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sufficient flexibility to permit individualized
sentences when warranted by mitigating or
aggravating factors not taken into account in the
establishment of general sentencing practices.?%
The Commission was to implement this Congressional decree
through the establishment of the United States Sentencing
Guidelines.?%

The Commission revealed its first set of proposed rules
on October 1, 1986, with the publication of a "preliminary
draft."?°? This "preliminary draft" failed to include any
Guidelines applicable to violations of either the Rivers and
Harbors Act of 1899 or the Clean Water Act. The Commission
explained that "time constraints" and the need to "solicit
further advice on certain offenses" precluded the inclusion of
every offense that would be addressed in the "final"
guidelines. The Commission also stated that '"categories of
offenses"” would be published for certain offenses, including
"Public Health and Pollution" and "General Regulatory
Offenses" as soon as possible.?®

The omission of environmental crimes in general, and

water pollution crimes in particular, was remedied four months

0028 U.S.C. § 991(b)(1)(B) (1989). For a complete
description of the background and statutory mission of the
United States Sentencing Commission, see Guidelines Manual,
supra note 26, at 1.1-1.10.

0128 U.S.C. § 994(a)(1) (1989).

2preliminary Draft of Sentencing Guidelines for United
States Courts, 51 Fed. Reg. 35,080 (1986).

031d. at 35,088.
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later, on February 6, 1987, with the publication of "“proposed
guidelines. "% The Commission described the status of
environmental crimes:

Violations of the nation's environmental and
conservation laws frequently arise from an economic
motive. The nature of the damage and harm caused
to public health, safety, and the environment is
often intangible, and, therefore, difficult to
measure empirically. Sentences should reflect the
seriousness of the offense and provide just and
sure punishment in order to deter those who
disregard the public's health and safety.
Sentences should also promote respect for the
nation's environmental and conservation laws,
remove the econcmic incentive giving rise to such
acts, and protect the marketplace for those who do
comply with the laws.?%

Water pollution offenses were placed under Part Q,
"Offenses 1Involving the Environment," in the "proposed
guidelines. "% Five Guidelines were listed for
"environmental" c¢rimes, three of which applied to water
pollution. Section Q211 applied to the "Mishandling of
Hazardous or Toxic Substances or Pesticides; Record Keeping,
Tampering, and Falsification,” and carried a base offense

level of nine.?® A base offense level of nine, for a first

proposed Sentencing Guidelines for United States
Courts, 52 Fed. Reg. 3,920 (1987). See also United States

Sentencing Commission, Revised Draft Sentencing Guidelines
(Jan. 1987).

*ynited States Sentencing Commission, Revised Draft
Sentencing Guidelines, 119 (Jan. 1987).

ZOSLQ.
71d. at § Q211. The "base offense level" is the
starting point in the computation of an appropriate sentence.
(continued...)
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offender without any other considerations, translated into a
jail term of between four and ten months.?*® Section Q211
applied to offenses involving "toxic" pollutants.?%

The second water pollution offense under the "proposed
guidelines," was Section Q214, "Mishandling of Other
Environmental Pollutants; Record Keeping, Tampering, and
Falsification."?® This section, which applied to all water
pollution offenses other than those involving "toxic"
pollutants or o0il spills, carried a base offense level of
six.?! A base offense level of six, for a first offender
without any other considerations, translated into a jail term
of up to six months.?!?

The "proposed guidelines" also contained an oil spill
provision, "Failure to Comply with Notification Requirements
After Release of Hazardous Substance or O0il,"?? If the

substance was 0il, the base offense level was six. If the

207(,..continued)
See infra notes 232-243 and accompanying text. The level is
adjusted up or down depending on several factors.

20981d4. at 10.

%g5ee supra notes 86-87 and accompanying text.

1014, at § Q214.

apg,

21214, at 10.

M1d. at § Q215.
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substance was "hazardous," however, the base offense level was
nine,?*

The first set of Guidelines having the force of law were
published on May 13, 1987,%% and took effect on November 1,
1987.%¢ rOffenses Involving the Environment" remained under
Part Q,%7 albeit with substantial modifications. False
reports prosecuted under Title 18%° were to be sentenced
according to Section 2F1.1.%° The provisions that took
effect on November 1, 1987, have not been amended. However,
on May 16, 1991, new Guidelines applicable to organizational
defendants were published. These new Guidelines will take
effect on November 1, 1991,?° and they will effect

environmental polluters.

ZldId .

25’gentencing Guidelines for United States Courts, 52 Fed.
Reg. 18,046 (1987).

28gantencing Reform Act of 1984 §§ 235(a)(1l)(B)(i)-(ii),
98 Stat. at 2031 (directing the United States Sentencing
Commission to submit the initial Guidelines to Congress within
thirty months of October 12, 1984 [April 12, 1987], and
establishing that the initial Guidelines would be effective
six months later, [November 1, 1987]).

27y.s.s.G. Part Q.

2185ee gupra notes 163-171 and accompanying text.

%J.5.5.G. § 2Fl.1.

2%amendments to the Sentencing Guidelines for United
States Courts, 56 Fed. Reg. 22,762, 22,786-22,797 (1991).
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B. OPERATION OF THE GUIDELINES UNDER FEDERAL WATER POLLUTION
CONTROL MEASURES.

The appropriate sentence for a given individual defendant
is determined by the application of a nine-step system.??!

That system is discussed in detail below.

Step 1: The first step consists of determining the
applicable offense Guideline section from Chapter Two of the
Guidelines Manual.??? The applicable offense Guideline
section is listed by cross-reference to the statute violated
in Appendix A of the Guidelines Manual.?? The relevant
portions of Appendix A are reproduced in Table 3.

"Knowing endangerment” offenses are sentenced under
Section 2Q1.1.%** All remaining water pollution offenses are
sentenced according to Section 2Q1.2,%® if the pollutant was
"toxic" or "hazardous," or Section 2Q1.3%® if any other

pollutant was involved. A "toxic" pollutant is a pollutant

22ly,8.5.G. § 1Bl.1.

222y,5.5.G. § 1Bl.1(a). See also United States v. Cambra,
No. 90-50442 (9th Cir. May 15, 1991); United States v. Bogas,
731 F. Supp. 242 (N.D. Ohio 1990), rev'd, 920 F.2d 363 (6th
cir. 1990).

*Z3Guidelines Manual, supra note 26, at Appendix A.
2%y.s.s.G. § 20Q1.1.
y.s.S5.G. § 2Q1.2.
#26y.s.s.G. § 20Q1.3.
59




TABLE 3

APPENDIX A - STATUTORY INDEX

INTRODUCTION

This index specifies the guideline section or sections ordinarily applicable to
the statute of conviction. If more than cne guideline secticn is referenced for the
particular statute, use the guideline most appropriate for the nature of the offense
conduct charged in the count of which the defendant was convicted. If, in an atypical
case, the guidelines section indicated for the astatute of conviction is inappropriate
because of the particular conduct involved, use the guideline section most applicable
to the nature of the offense conduct charged in the count of which the defendant was
convicted. (See § 1Bl.2.)

If the offense involved a conspiracy or an attempt, refer to § 2Xl1.1 as well as
the guideline for the substantive offense.

For those offenses not listed in this index, the most analogous guideline is to
be applied. (See § 2X5.1.)

The guidelines do not apply to any count of conviction that is a Class B or C
misdemeanor or an infraction. (See § 1B1l.9.)

Statute Guideline

18 U.s.C. § 1001 2F1.1

33 U.S.C. § 403 201.3

33 U.S.C. § 406 201.3

33 U.S.C. § 407 201.3

33 U.s.C. § 411 2Q1.3

33 U.S.C. 8§ 1319(c)(1), (c)(2), (c)(4) 2Q1.2, 2Q1.3
33 U.S.C. § 1319(c)(3) 201.1

33 U.s.C. § 1321 2Q01.2, 2Q1.3
33 U.S.C. § 1342 2Q01.2, 2Q1.3

listed under Section 307 of the Clean Water Act,??’ while a
"hazardous" pollutant is one listed under the Comprehensive
Environmental Response, Compensation, and Liability Act of

1980 ("CERCLA") .28

2733 U.s.C. § 1317(a). See supra notes 86-87 and
accompanying text.

2%y.5.5.G. § 2Q1.2, comment. (n.3). CERCLA is codified
at 42 U.5.C. §§ 9601-9675 (1989). The "hazardous substances”
and their "reportable quantities" are contained in 40 C.F.R.
§ 302.
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The category of water pollution offenses set out in the
Guidelines, with the exception of "knowing endangerment”
offenses, differ from similar categories established by
Congress. Under the Guidelines, water pollution offenses
belong to one category if the pollutant is a "toxic" or
"hazardous" substance, or to another category if any other,
"generic" pollutant is involved. Congress, in Title 18, has
classified these offenses as anything from a Class A
Misdemeanor to a Class B Felony, as depicted in Table 4.

By classifying offenses on the basis of the pollutant
involved, the Commission has obliterated the distinction
between felonies and misdemeanors. Congress classifies any
offense arising under the Rivers and Harbors Act of 1899, or
a first time '"negligent" violation under the Clean Water Act,
as a "Class A Misdemeanor."?® A second "negligent" offense
under the Clean Water Act, a first time "knowing" offense, or
any falsification of information offense would be classified
by Congress as a "Class E Felony."?® A second "knowing"
offense is classified as a "Class D Felony."?®!' However,
under the Guidelines, the misdemeanors are mixed with the

felonies.

22918 U.S.C. § 3559(a)(6) (1989).

23018 U.S.C. § 3559(a)(5) (1989).

2118 U.S.C. § 3559(a)(4) (1989).
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TABLE 4

CLASSIFICATIONS OF WATER POLLUTION OFFENSES

UNDER 18 U.S.C. § 3559

Offense Statute Classification
Unpermittad discharge into 33 U.S.C. §§ Class A
navigable waters, or discharge in o :
violation of a permit condition 407 4 411 Misdemeanor
under the Refuse Act.
Unpermitted excavation of 33 U.S.C. §§ Class A
navigable waters, or excavation in . :
violation of a permit condition 403; 406 Misdemeanor
under the Rivers and Harbors Act
of 1899,
"Negligent" vioclation of the Clean 33 U.S.C. §§ Class A
Water Act, first offense. 1319(C)(l); Misdemeanor
1342(a)(3);
(b) (8)

"Negligent" viclation of the Clean
wWater Act, subsequent offense; or
"knowing” viclation of the Clean
wWater Act, first offense.

"Knowing’ violation of the Clean
Water Act, subsequent offense.

"Knowing endangerment' under the
Clean Water Act, first offense.

"Knowing endangerment' under the
Clean Water Act, subsequent
offense.

False statement under the Clean
water Act.

False statement under Title 18,
U.S.C.

Discharge of oi1l or hazardous
substance in "harmful quantities;"
or failure to notify appropriate
officiale of such discharge.

33 U.S.C. §§
1319(c)(1);
(c)(2):
1342(a)(3);
(b)(8)

33 U.S.C. §§
1319(c) (2);
1342(a)(3);
(b)(8)

33 U.S.C. §§

1319(c) (3) (A);

1342

33 U.S.C. §§

1319(c)(3)(A);

1342

33 U.S.C. §
1319(c) (4)
18 U.S.C. §
1001

33 U.S.C. §§
1321(b)(3);
(b) (5)

Class E Felony

Class D Felony

Class C Felony

Class B Felony

Class E Felony

Class D Felony

Class D Felony
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Step 2: After the applicable offense Guideline has been
determined, the second step of the process consists of
determining the appropriate base offense level, and applying
any appropriate specific offense characteristics.?*? Both
the base offense level and the specific offense
characteristics are listed under the applicable Guideline
section.

The base offense level is a beginning computation point.
It is adjusted up or down, depending on the specific offense
characteristics that apply to the crime. This adjustment
allows for differences between similar crimes.

For a "knowing endangerment"” offense under the Clean
Water Act,?®® the base offense level is twenty-four, and
there are no specific offense characteristics.?* For all
other water pollution crimes, the base offense level for
"toxic"” pollutants is eight,?® while the base offense level

for other pollutants is six.?*

232y,5.5.G. § 1B1l.1(b). See also United States v. Wilson,
900 F.2d 1350 (9th Cir. 1990); United States v. Rutter, 897
F.2d 1558 (10th Cir. 1990).

23gee supra notes 172-184 and accompanying text.

234y.5.S.G. § 2Ql.1. While there are no specific offense
characteristics listed for a "knowing endangerment"” violation,
if a death results from the criminal activity, an upward
departure from the Guidelines may be warranted. U.S.S.G. §
2Q1.1, comment. (n.l).

23%y.s5.5.G. § 2Q1.2(a).

23%y.5.5.G. § 2Q1.3(a).
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"Toxic" pollution and "generic" pollution share many of
the same specific offense characteristics. However, in some
cases, different values are assigned. In the case of either
a "toxic" pollutant or a "generic" pollutant, an "ongoing,
continuous, or repetitive" discharge or release into an
affected water results in an upward adjustment of six levels
to the base offense level.?®’ For example, if the release of
a "generic" pollutant was ongoing, then the offense level
would be adjusted to twelve. The Guidelines are compared in
Table 5.

If the pollution involved a discharge or release that was
not "ongoing, continuous, or repetitive," (i.e., a single
episodic event), then the offense level is increased only by
four levels. This adjustment also applies regardless of
whether the pollutant was "toxic" or "generic."?*® Other
specific offense characteristic adjustments that do not depend
on whether the pollutant was "toxic" or "generic" include
whether the offense resulted in the disruption of a public
utility, the evacuation of a community, or if the cleanup

required a "substantial expenditure" (increase by four

2373J.8.5.G. § 2Q1.2(b)(1)(A); U.S.S.G. § 2Q1.3(b)(1)(A).

23%J,.8.5.G. § 2Q1.2(b)(1)(B); U.S.S.G. § 2Q1.3(b)(1)(B).
The adjustments for a discharge or release, regardless of
their ongoing, continuous or repetitive nature, assume that
there is "actual environmental contamination."” U.S.5.G. §
2Q1.2, comment. (n.5); U.S.S.G. § 2Q1.3, comment. (n.4). But
see United States v. Bogas, 920 F.2d 363, 367-369 (6th Cir.
1990) (holding that any discharge or release is sufficient,
regardless of '"actual" contamination).
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TABLE 5

COMPARISON OF U.S.S.G. §§ 2Q1.2 AND 2Q1.3

Type of Pollutant

Toxic Generic

Base Offense Level 8 6

Specific Offense Characteristics

Ongoing, continuous, or repetitive +6 +6
discharge, release, or emission into the

environment.

Discharge, release, or emission into the +4 +4

environment that was not ongoing,
continuous, or repetitive.

Offense resulted in substantial likelihood +9 +11
of death or serious bodily injury.

Offense resulted in disruption of public +4 +4
utilities, or evacuation of a community, or

the cleanup required substantial

expenditures.

Offense involved a disposal or discharge +4 +4

without a permit or in violation of a
permit condition.

Offense involved simple recordkeeping or - -Z N/A
reporting violation. .

levels);?*® and whether the discharge was without a permit or
in wviolation of a permit condition (increase by four
levels) ;%

There is a difference in the treatment of '"toxic" or
"generic" offenses when the offense "resulted in a substantial
likelihood of death or serious bodily injury.” 1In the case of

a "toxic" pollutant, the offense level is increased by nine

2%U.s.S5.G. § 2Q1.2(b)(3); U.S.S.G. § 2Q1.3(b)(3).
240y,5.5.G. § 2Q1.2(b)(4); U.S.S.G. § 2Q1.3(b)(4).
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levels,?*! while the increase for all other pollutants is
eleven levels.?*? The differentiation between this specific
offense characteristic results in an equalization between
offenses. A single discharge of a pollutant that resulted in
a substantial likelihood of death or serious bodily injury,
without any other factors, will have an offense level of
twenty-one, regardless of whether the pollutant was "toxic" or
otherwise. If the discharge was "ongoing, continuous, or
repetitive," the offense level will be twenty-three.

The distinction between "toxic" and "generic"” pollution
is also equalized in the case of a "simple recordkeeping or
reporting violation only." 1In such a case, the offense level
for "toxic" pollutants is decreased by two levels, while there
is no offset for ‘"generic" pollutants.?* Thus, for a
recordkeeping or reporting violation, without any discharge,
the offense level will be six, regardless of whether the
reporting or recordkeeping requirement involved "toxics."

Certain conclusions may be made about Step 2:

(1) All "knowing endangerment"” offenses will generally
emerge from Step 2 with an offense level of twenty-four.

(2) Once the base offense level has been determined and

the specific offense characteristics applied, the level for a

21y,5.5.G. § 2Q1.2(b)(2).

#y.s.s.G. § 2Q1.3(b)(2).

3y.5.5.G. § 2Q1.2(b)(6).
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"toxic" pollutant will generally be two levels higher than if
a "generic" pollutant was involved.

(3) Any discharge into the environment will have a
minimum offense level of ten ("generic") or twelve ("toxic").
Since the statutes primarily prohibit unpermitted discharges,
or discharges in violation of a permit, the minimum offense
level will almost always be fourteen ('"generic") or sixteen
("toxic").

(4) Any "ongoing, continuous, or repetitive" discharge
will wusually have a minimum offense 1level of sixteen
("generic") or eighteen ("toxic").

(5) There will be no distinction between pollutants if
the offense "resulted in a substantial likelihood of death or
serious bodily injury," or if the offense "involved a simple
recordkeeping or reporting violation only."

(6) Any discharge resulting in a "substantial likelihood
of death or serious bodily injury," will usually have a
minimum offense level of twenty-five.

(7) Simple recordkeeping or reporting violations will

always have an offense level of six.

Step 3: The third step in the process involves the

application of adjustments for the accused's role in the
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offense and for obstructing or impeding the investigation or
prosecution.?
The accused's role in the offense, which is summarized in

Table 6, may result in an increase or decrease in the offense

TABLE 6

ADJUSTMENTS FOR THE ACCUSED'S ROLE IN THE OFFENSE

Role Adjust.

Accused was an ‘‘organizer" or "leader" of an activity that involved +4
five or more participants, or was "otherwise extensive."

Accused was a "manager" or "supervisor' of an activity that involved +3
five or more participants, or was "otherwise extensive."

Accused was an ‘'‘organizer, leader, manager or supervisor" in an +2
activity that involved fewer than five participants and was not
"otherwise extensive.”

Accused abused a position of public or private trust in a manner that +2
significantly facilitated the commission or concealment of the

offense.

Accused used a special skill in a manner that significantly +2

facilitated the commission or concealment of the offense (may not be
used if the sentence adjusted for the accused's role as an
"orqganizer, leader, manager or supervisor").

Accused’s role in the offense was “minimal.” ~4

Accused's role in the offense was greater than "minimal"” but less -3
than "minor."

Accused's role in the offense was “minor." -2

level. 1If the criminal activity involved five or more

244y,5.5.G. § 1Bl.1(c). In Step 3 the Guidelines also
provide for "victim related" adjustments. However, these
adjustments would rarely, if ever, apply to a water pollution
offense. See U.S5.S.G. Ch.3, Pt.A.
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participants, or was "otherwise extensive,"?® the offense
level may be increased if the accused was an "organizer or
leader,” or if he was a "manager or supervisor." The
distinction between the two groups will be based on a number
of factors, including the exercise of decision making
authority, the nature of participation in the commission of
the offense, the recruitment of accomplices, the claimed right
to a larger share of the fruits of the crime, the degree of
participation in planning and organizing the offense, the
nature and scope of the activity, and the degree of control
and authority exercised over others.?® 1If the accused was
an "organizer or leader," the offense level is increased by
four.**” If a "manager or supervisor," the increase is three
levels.?%

There may also be an upward adjustment if the accused was
an organizer, leader, manager or supervisor in a small

criminal activity.?*® When less than five people are

#Srotherwise extensive" refers to all people who were
involved, either knowingly or unknowingly, in the criminal
endeavor. The example supplied by the Commission is a fraud
involving three participants that used the unknowing services
of many outsiders. U.s.s.G. § 3Bl.1, comment. (n.2).
Unknowing participants in a water pollution offense could
include treatment plant operators or transporters of hazardous
substances.

24%y.5.5.G. § 3Bl.1, comment. (n.3).
#7y.s.5.G. § 3Bl.1l(a).
#%y.s.s.G. § 3Bl.1(b).

9y.5.5.G. § 3Bl.1(c). See United States v. Rutter, 897
F.2d 1558 (10th Cir. 1990).
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T

involved, or the activity is not "otherwise extensive," then
the adjustment is an increase of two levels.?° While simply
recruiting and instructing an accomplice will satisfy the
requirements for supervision,®! the accomplice must also be
criminally responsible.?%? In other words, if the
"accomplice" is an undercover officer, then the adjustment is
not proper.

There may also be a downward adjustment, if the accused's
role in the offense was criminally culpable, but negligible.
If the accused can be classified as a "minimal" participant,
then there may be a downward adjustment of four levels.?®?
A "minimal" participant is one who is "plainly among the least
culpable of those involved in the conduct of a group."#* An

example would include one who lacks knowledge of the scope and

structure of the enterprise and of the activities of others

0y.s5.5.G. § 3Bl.1(c).

B1gee United States v. Rutter, supra note 249.

250e Amendments to the Sentencing Guidelines for United
States Courts, supra note 220, at 22,785.

$3y.5.5.G. § 3Bl.2(a).
4y.s5.5.G. § 3Bl.2, comment. (n.l).
70




involved.?®® The adjustment for "minimal" participation is
intended to be used infrequently.?®®

If the accused was a "minor" participant, then there may
be a downward adjustment of two levels.?’ A "minor"
participant is one who is less culpable than most other
participants, but whose role could not be described as
"minimal."?*® Anyone whose role in the offense is greater
than "minimal," but less than "minor," may receive a downward
adjustment of three levels.?®®®

The accused's role in the offense may alsoc be the basis
for an upward departure if he abused a "position of public or
private trust," or if he used a "special skill." The
adjustment is two levels, and the abuse of the position of
trust, or thé use of the special skill, must have

"significantly facilitated" the commission or concealment of

the offense.?®

351d. Other examples provided by the Commission to
illustrate the concept of a "minimal" participant include
someone who played no other role in a very large drug
smuggling operation than to off-load part of a single
marijuana shipment; or in a case where an individual was
recruited as a courier for a single smuggling transaction
involving a small amount of drugs. U.S.S.G. § 3Bl1.2, comment.
(n.2).

#%¢y.S.S.G. § 3Bl.2, comment. (n.2).
¥’y.s.s.G. § 3Bl.1(b).

%y.s.5.G. § 3Bl.2, comment. (n.3).
%y.s.s.G. § 3Bl.2.

#%%y.s.s.G. § 3B1.3.
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The abuse of a position of public or private trust must
have contributed in some substantial way to facilitating the
crime, and not merely have provided an opportunity that could
as easily have been afforded to other persons.?®' An example
could be the commander of a military installation who is sworn
to "well and faithfully discharge the duties" of his
office.?®? If the accused satisfies this criteria, then the
adjustment may be made in addition to any adjustment for being
an "organizer, leader, manager or supervisor."?®

The "use of a special skill" adjustment, however, may not
be employed if the accused's sentence qualifies for adjustment
under the provisions relating to being an "organizer, leader,
manager or supervisor."?®® A "special skill" is a skill that
is not possessed by members of the general public. It will
usually require substantial education, training or licensing,
such as in the case of lawyers or chemists.?®® The most
obvious example would be a firm's environmental engineer.

The Guidelines also provide an adjustment for obstructing

or impeding the administration of justice. Under this

61y,5.S.G. § 3B1.3, comment. (n.l). An example provided
by the Commission is an embezzlement by an ordinary bank
teller. The teller would not be subjected to the adjustment.

%25 Uy.sS.C. § 3331 (1989).

%'y.s.s.G. § 3Bl.3.

264Id-

%5y.s.5.G. § 3B1.3, comment. (n.2). It would also
include pilots, doctors, accountants, and demolition experts.
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provision, there may be an upward adjustment of two levels if
the accused willfully obstructed or impeded, or attempted to
obstruct or impede, the administration of justice during the
investigation, prosecution or sentencing of the offense.Z2®¢
This adjustment would be proper if the accused produced a
false or altered record; concealed evidence, or directed
another person to conceal the evidence; or provided a
"materially false" statement to an inspector.?®’ A
"materially false" statement would be one that, if believed,
would tend to influence or affect the issue under
determination.?25® Thus, lying to an EPA inspector would

satisfy the criteria for this adjustment.

Step 4: Step 4 in the Guidelines process applies to
convictions for multiple offenses. If there are multiple
counts, then Steps 1 through 3 are to be repeated for each
count of which the accused stands convicted. The Guidelines
then require that the offenses be grouped and adjusted in
order to guard against overcharging by an overaggressive
prosecutor. Step 4 consists of aligning the counts

resulting in conviction into distinct "Groups of Closely -

%6y,.s.5.G. § 3C1l.1.
%’see U.S.S.G. § 3Cl.1, comment. (n.3).
%%J.5.5.G. § 3Cl.1, comment. (n.5).

%9.,8.5.G. § 1Bl(d). See also Guidelines Manual, supra
note 26, at 1.8.
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Related Counts," or "Groups;"?® determining the offense
level applicable to each Group;?’* and determining the
"combined offense level'" applicable to all of the Groups taken
together.?"?

A Group will contain all counts involving "substantially
the same harm."?’”? Counts involve "substantially the same
harm”"” if "the offense behavior is ongoing or continuous in
nature and the offense guideline is written to cover such
behavior."”?’* It would also include a situation in which the
defendant is convicted of multiple counts of discharging toxic
substances from a single facility.?*

Since most water pollution offenses, other than record
keeping offenses, will involve a "discharge, release or
emission of a pollutant" that either is, or is not, "ongoing,
continuous or repetitive,"”5 then most of the offenses will
be placed into one Group under Step 4. However, discharges
from multiple facilities would constitute individual Groups,

as would offenses relating to falsification of reports.

27%y.8.5.G. 3D1.1(a)(1l).

71y.s.8.G. 3D1.1(a)(2).
3y.s.S.G. 3D1.2.
74y.5.5.G. 3D1.2(d).

s

S
7?2y.s5.5.G. § 3Dl.1(a)(3).
S

S
*y.s.5.G. §

3D1.2, comment. (n.6).
%See U.S.S.G. §§ 2Q1.2(b)(1) and 2Q1.3(b)(1).
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Once the individual Groups have been established, the
offense levels for each of the offenses within the Group,
established under Steps 1 through 3, are added together. The
aggregate quantity will be the offense level applicable to the
Group.?”” Take for example a case involving two separate
discharges resulting in a "substantial likelihood of death or
serious bodily injury."?’®* The offenses would be placed into
the same Group under Step 4, and the Group offense level would
be fifty.

If multiple Groups are involved, the highest Group
offense level will be used as the baseline for determining the
"combined offense level." The number of additional Groups,
when compared to the baseline Group, and their offense levels
are used to determine "Units." 1If the second Group has an
offense level that is within four levels of the baseline, then
one "Unit" is assigned.?® If the second Group has an
offense level that is five to eight levels less serious than
the baseline, then one-half of a "Unit"” is assigned.?®®® 1If
the second Group is nine or more levels less serious than the

baseline, then there are no more adjustments.?®

¥'y.s.s.G. § 3D1.3(b).
%see supra notes 241-242 and accompanying text.
%J.S.5.G. § 3Dl.4(a).
280y.5.8.G. § 3D1l.4(b).
#ly.s.s.G. § 3Dl.4(c).
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The number of "Units" are then used to determine if there
should be an adjustment in the offense level. Only one "Unit"
does not result in any increase in the baseline offense level.
Conversely, five or more "Units" will increase the baseline
offense level by five levels. No more than five levels may be
added to the baseline.?®*? The number of "Units," when added

to the baseline, determine the "combined offense level."?%

Step 5: After the combined offense level has been
determined under Step 4, it is necessary to adjust the level
downward for any "acceptance of responsibility" demonstrated
by the defendant.?® The offense level may be adjusted
downward by two levels at this point, if the accused '"clearly
demonstrates a recognition and affirmative acceptance of
personal responsibility for his criminal conduct."?®®

The adjustment for accepting responsibility is determined
by a number of factors. A plea of not gquilty does not
necessarily require that there be no adjustment;?®® and a
plea of guilty does not automatically entitle the accused to

the benefit of the adjustment.?® Factors to be considered

825,5.85.G. 3D1.4.

*®3y.s.s8.G. 3D1.5.
%%y.s.s.G. 3El.1(a).

86y.5.5.G.

S

)
%4y,.5.5.G. § 1Bl.1l(e).

S

§ 3E1.1(b).

s

*%’y.s.s.G. 3E1.1(c).
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include voluntary termination or withdrawal from criminal
conduct or association; voluntary payment of restitution prior
to the adjudication of guilt; voluntary and truthful admission
to authorities of involvement in the offense and related
conduct; voluntary surrender to authorities promptly after
commission of the offense; voluntary assistance to authorities
in the recovery of the fruits and instrumentalities of the
offense; voluntary resignation from the office or position
held during the commission of the offense; and the timeliness
of the accused's conduct in manifesting the acceptance of
responsibility.?®®

At the conclusion of Step 5, the accused will have an
assigned offense 1level of some number between one and

infinity. This number will define the vertical axis upon

which to determine the accused's Guideline range.

Step 6: The ﬁorizontal axis upon which the accused's
Guideline range will be determined is defined in Step 6. Step
6 is based on the accused's prior involvement in the criminal
justice system, and is referred to as the "criminal history
category. "?%°

The accused's criminal history category is based on
"criminal history points" which can range from "zero" to

"thirteen or more." The points are determined on the basis of

%%J.5.5.G. § 3E1.1, comment. (n.l).
®%y.5.5.G. § 1Bl.1(f).
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prior convictions in the federal system, fifty state systems,
the District of Columbia, territories, and foreign, tribal,
and military courts.?®® The value of each adjustment is

based on any prior sentence, as shown in Table 7.

TABLE 7

CRIMINAL HISTORY CATEGORY

Criminal History Value
No prior criminal history. 0
Prior sentence of imprisonment exceeding thirteen months +3

(each sentence counted)}.

Prior sentence of imprisonment of sixty days - thirteen +2
months (each sentence counted).

Any other prior sentence {each sentence counted; no more +1
than four points total.

Accused committed the inatant offense while under any +2
criminal justice sentence, including probation, parole,

supervised release, imprisonment, work release, or escape

status.

Accused committed the instant offense less than two Yyears +2
after release from- imprisonment of sixty days or more, or

while in imprisonment or escape status of a sentence to

imprisonment for sixty days or more (if two pointe are added

for committing the offense while under any criminal justice

sentence, then only one point is added under tbhis

provision).

For each prior sentence of imprisonment exceeding
thirteen months, three points are added.?¥* For each
sentence to imprisonment of sixty days through thirteen

months, two points are added.?®?> Any other prior sentence,

20J.5.5.G. §4Al1.1, comment. (backg'd.).
2%1y,5.5.G. § 4Al.1(a).
292J.5.5.G. § 4Al.1(b).
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regardless of whether imprisonment was included, results in a
one point addition, up to a total of four points.?®

Adjustments are also required if the accused committed
the instant offense while under any criminal justice sentence,
including probation, parole, supervised release, imprisonment,
work release, or escape status. I1f the defendant was under
such a sentence, two points are added to his criminal history
category.?®*

A final adjustment is made if the instant offense was
committed less than two years after the accused was released
from a term of imprisonment of sixty days or more, or was in
imprisonment or escape status on such a sentence. One or two
points are added, depending on whether there were any
adjustments for being under a criminal justice sentence,?®

The number of criminal history points will determine the
accused's "criminal history category." Category I contains
offenders without any points, or with only one point.
Category II contains those with two or three points. Category
IIT consists of criminals with four, five or six points.
Category IV offende~s have seven to nine points. Category V
consists of those with ten, eleven or twelve points. Category

VI, the most sever, is made up of those offenders with

thirteen »r more criminal history points, as shown in Table 8.

3y.s5.5.G. § 4Al.1(c).
#%U.S.S.G. § 4Al1.1(d).
?9y.5.S5.G. § 4Al.l(e).

79




TABLE 8

SENTENCING TABLE (Months)

Criminal History Category (Points)

Offense I I IIX Iv v vI
Level (0-1) (2-3) (4-6) (7-9) (10-12) (13+)
1 0-6 0-6 0~6 0-6 0-6 0-6
2 0-6 0-6 0-6 0-6 0-6 1-7
3 0-6 0-6 0-6 0-6 2-8 3-9
4 0-6 0-6 0-6 2-8 4-10 6-12
5 0-6 0-6 1-7 4-10 6-12 9-15
6 0-6 1-7 2-8 6-12 9-15 12-18
7 1-7 2-8 4-10 8-14 12-18 15-21
8 2-8 4-10 6-12 10-16 15-21 18-24
9 4-10 6-12 8-14 12-18 18-24 21-27
10 6-12 8-14 10-16 15-21 21-27 24-30
11 8-14 10-16 12-18 18-24 24-30 27-33
12 10-16 12-18 15-21 21-27 27-33 30-37
13 12-18 15-21 18-24 24-30 30-37 33-41
14 15-21 18-24 21-27 27-33 33-41 37-46
15 18-24 21-27 24-30 30-37 37-46 41-51
16 21-27 24-30 27-33 33-41 41-51 46-57
17 24-30 27-33 30-37 37-46 46-57 51-63
18 27-33 30-37 33-41 41-51 51-63 57-71
19 30-37 33-41 37-46 46-57 57-71 63-78
20 33-41 37-46 41-51 51-63 63-78 70-87
21 37-46 41-51 46-57 57-71 70-87 77-96
22 41-51 46-57 51-63 63-78 77-96 84-105
23 46-57 51-63 57-71 70-87 84-105 92-115
24 51-63 57-71 63-78 17-96 92-115 100-125
25 57-71 63-78 70-87 84-105 100-125 110-137
26 63-78 70-87 78-97 92-115 110-137 120-150
27 70-87 78-97 87-108 100-125 120-150 130-162
28 78-97 87-108 97-121 110-137 130-162 140-175
29 87-108 97-121 108-135 121-151 140-175 151-188
30 97-121 108-135 121-151 135-168 151-188 168-210
k) Y 108-135 121-151 135-168 151-188 168-210 188-235
32 121-151 135-168 151-188 1668-210 188-235 210-262
33 135-168 151-188 168-210 188-235 210-262 235-293
34 151-168 168-210 188-235 210-262 235-293 262-327
as 168-210 188-235 210-262 235-293 262-327 292-365
a3 188-235 210-262 235-293 262-327 292-365 324-405
37 210-262 235-293 262-327 292-365 324-405 360-11ife
38 235-293 262-327 292-365 324-405 360-1ife 360-life
39 262-327 292-365 324-405 360-1ife 360-11fe 360-11ife
40 292-1365 324-405 360-1ife 360-1ife 360-1ife 360-1ife
41 324-405 360-11fe 360-11ife 360-11ife 360-1ife 360-1ife
42 360-1ife 360-1ife 360-1ife 360-1ife 360-1ife 360-1ife
43 life life life life life life
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Step 7: Step 7 of the sentencing process consists of
comparing the Offense Level value, and the Criminal History
Category value with the Sentencing Table,*®® which is
reproduced in Table 8.%’ The comparison will vyield a
"sentencing range," denoted in months of imprisonment, for the
individual defendant.

Most water polluters will have an offense level value of
fourteen, for '"generic" pollutants, and sixteen for "toxic"
pollutants.?® 1If the accused has no prior involvement with
the criminal justice system, he will be placed in Criminal
History Category 1.?°°* With this combination, the sentencing
judge will be looking at a sentencing range of between fifteen
and twenty-one months for a '"generic" polluter, or between
twenty-one and twenty-seven months for a "toxic" offender.
Important to note is the fact that these terms of imprisonment

apply to a first time offender.

Step 8: The eighth step in the process entails a
determination of the sentencing requirements and options
relating to probation, imprisonment, supervision conditions,

fines and restitution.3%

2%¢,5.5.G. § 1Bl(q).
¥'y.s.S.G. § 5A.
%8g5ee supra text accompanying notes 232-243.
9%%gee supra text accompanying notes 289-295.
3%9y.5.S.G. § 1B1l(h).
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Probation will rarely be authorized for environmental
of fenders. The option of absolute probation, without any
additional conditions on the accused's liberty (other than the
conditions on the probation itself?®!), is available only if
the minimum term of the "sentencing range" is zero.’®” For
those offenders in Criminal History Category I, this would
include only those with an Offense Level of six or less.

A form of probation short of imprisonment in a Federal
penitentiary is available if the minimum term of imprisonment
in the "sentencing range" is six months or less. Defendants
falling into this category are eligible for this "partial
probation,"” if the remainder of the sentence includes a
condition or combination of conditions requiring intermittent
confinement, community confinement or home detention.?®

This "partial probation" is available to any first offender

with an offense level of ten or less.

3%lpny time probation is ordered, the term is limited to
not more than five years in most cases. U.s.s.G. §
5Bl.2(a)(1). Any probation will contain certain mandatory
conditions such as a prohibition against creating any other
offense, or possessing any illegal controlled substance.
U.S.5.G. § 5Bl1.3(a). The court is also permitted to impose
recommended '"standard" conditions, such as a proscription
against 1leaving the Jjurisdiction of the court without
permission, and permitting a probation officer to visit the
offender's home at any time. U.S$.5.G. § 5Bl.4(a). "Special
conditions" are case specific, and may include provisions
relating to restitution, community confinement, home detention
and community service. U.S.S.G. § 5Bl.4(b).

%2y.s.S.G. § 5Bl.1(a)(1l).
y.5.5.G. § 5Bl.1(a)(2).
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Since even a first time "generic'" water polluter who has
accepted responsibility for his actions’® will have an
Offense Level of twelve, with a minimum term of imprisonment
of ten months, absolute probation will generally not be
available for a water polluter. Probation of any kind is
absolutely denied to any subsequent offender under the
"knowing endangerment" provisions.3%®

Imprisonment is the recommended form of punishment under
the Guidelines. Any sentence to imprisonment which falls

306 However, in

within the "sentencing range" is acceptable.
a few instances, the Guidelines permit certain "substitute
punishments."

If the minimum term of imprisonment within the
"sentencing range" is zero, then no imprisonment is necessary
and probation may be ordered.’® since this provision only
applies to defendants in Criminal History Category I, with an
Offense Level of six or less, then probation will seldom be
appropriate for water polluters.

If the minimum term of imprisonment within the

"sentencing range" is between one and six months, the

%see supra text accompanying notes 284-287.

%°y.s.s.G. § 5Bl.1(b)(1) (denying probation for a
conviction of a Class A or B Felony). Probation is also not
available to an accused who is sentenced to imprisonment at
the same time for the same or a different offense. U.S.S.G.
§ 5Bl.1(b)(3).

%%y.5.5.G. § 5Cl.1(a).

07y.s.S.G. §§ 5Bl.1(a)(1l); 5Cl.1(b).
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sentencing judge has several options. If only one-half of the
sentence, with a minimum of one month, is to be served in
actual incarceration, the remainder of the sentence may
include supervised release with a period of community
confinement or home detention. If the judge wishes, probation
with intermittent confinement, community confinement or home
detention may be substituted for incarceration altogether.?°®
Since this option is only available to those in Criminal
History Category I, with an Offense Level of ten or less, then
it too will seldom be available to water polluters.

If the minimum term of imprisonment within the
"sentencing range" is between seven and ten months, the judge
may sentence the criminal to a period of supervised release
with community confinement or home detention, if at least one-
half of the sentence is served in a jail cell.?*®® This
provision will be available to Criminal History Category 1
offenders with an Offense Level of twelve or less. While most
water polluters will still be excluded, first time polluters
of "generic" pollutants, who have accepted responsibility for
their actions, would be eligible. Even these offenders,
however, would be looking at five months behind bars.

If the minimum term of imprisonment within the

"sentencing range" is more than ten months, as most

308y.5.5.G. § 5Cl.1(c).
9y.5.5.G. § 5Cl.1(d).
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environmental polluters will be, imprisonment for at ieast the
minimum term is required.3!°

The "substitute punishments" consist of intermittent
confinement, community confinement, and home detention.
Intermittent confinement allows the accused to maintain his
employment, and serve his incarceration period during
intermittent periods, such as weekends. Community confinement
means residence in a community treatment center, halfway
house, restitution center or other community facility; and
participation in gainful employment, employment search
efforts, community service, educational programs, or similar
facility approved programs during non-residential hours.?!!
Home detention consists of a program of confinement and
supervision that restricts the defendant to his place of
residence continuously, except for authorized absences.?®!?
If eligible, then one day of substitute punishment may be
credited toward each day of imprisonment ordered.?!?® The
different options are listed in Table 9.

Whenever the court imposes a sentence to imprisonment of
more than one year, the court is required to order a term of

supervised release to follow the imprisonment.?* Supervised

19y.5.5.G. 5C1.1(f).

M1y.8.5.G. SFl1.1, comment. (n.l).

13y.8.8.G.

s
S
12y,s.8.G. § 5F1.2, comment. (n.l).
§ 5C1.1(e).

S

4y.S5.S5.G. SDl.1(a).
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TABLE 9

IMPRISONMENT OPTIONS

Minimum Term of Sentencing Options
Imprisonment

(from applicable sentencing range)

0

Imprisonment.
Probation.

1 - 6 - Imprisonment.

Probation that includes intermittent

confinement, community confinement,

or home detention.

- Imprisonment plus community
confinement or home detention (at
least one-half of the minimum term,
but no less than one month, muat be
gerved by imprisonment).

7 - 10 - Impriscnment.

- Imprisonment plus community
confinement or home detention (at
least one-half of the minimum term
must be served by imprisonment).

11+ - Imprisonment.

release is optional in all other cases.?® Whenever ordered,
supervised release must contain as a condition that the
accused will not commit any other federal, state or local
crime, and that the defendant will not possess any illegal
controlled substances.?® Other conditions are permitted if
they are reasonably related to the nature and circumstances of
the offense, and the history and characteristics of the
accused; as well as being reasonably related to the need for
the sentence imposed to "afford adequate deterrence to

criminal conduct, to protect the public from further crimes of

15y.8.5.G. § 5D1.1(b).
}16y.s.5.G. § 5D1.3(a).
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the defendant, and to provide the defendant with needed
educational or vocational training, medical care, or other
correctional treatment in the most effective manner."3'’

The terms of supervised release are dependant upon the

Congressional classification of the crime.?® The length of

the required terms are listed in Table 10.°!?

TABLE 10

Term of Supervised Release

Classification Term (years)
- Class A or Class B Felony 3 -5
- Class C or Class C Felony 2 - 3
- Class A Misdemeanor 1

A fine will be required of all defendants, unless that
defendant can establish that he is unable to pay the fine, and
is not likely to become able to pay the fine.?*® 1In the case
of environmental polluters, the fine provisions are
substantial. The fine provisions for individual (as opposed
to organizational) defendants are designed to provide a
maximum fine that is twice the amount of loss resulting from

the offense; ensure disgorgement of any gain from the offense,

317y.s.5.G. § 5D1.3(b). In addition, any of the optional
conditions relating to probation are permitted. See supra
note 301; U.S.S.G. §§ 5Bl1.4; 5D1.3(c).

185ee supra notes 229-231 and accompanying text.

1%y.s.s.G. § 5D1.2.

2%y.5.5.G. § SEl.2(a).
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such as gain from noncompliance with water pollution controls;
and provide an adequate punitive fine.’*' If the amount of
the fine from the Fine Table is inadequate to meet these
objectives, then an upward departure is authorized.??%?

The amount of the fine will generally be based on the
offense level and where it fits into the Fine Table.’®
However, the Guidelines provide a number of factors for the
sentencing judge to take into consideration. These factors
include the need for the combined sentence to reflect the
seriousness of the offense, to promote respect for the law, to
provide just punishment and to afford adequate deterrence; the
evidence presented as to the accused's ability to pay the fine
in light of his earning capacity and financial resources; the
burden that the fine places on the criminal and his dependents
relative to alternative punishments; any restitution or
reparation that the accused has made or is obligated to make;
any collateral consequences of conviction, including any civil
obligations arising from the accused's c¢riminal conduct;
whether the accused has previously been fined for a similar
offense; and "any other pertinent equitable

considerations.'??*

21y.5.5.G. § SE1.2, comment. (n.4).
3221d.

33y.5.5.G. § 5E1.2(c).

2%y.s.8.G. § S5E1.2(d).
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TABLE 11
Fine Table
Offense Minimum Maximum
Level Amount Amount
0-3 $100 $5,00¢C
4-5 $250 $5,000
6-7 $500 $5,000
8-9 $1,000 $10,000
10-11 $2,000 $20,000
12-13 $3,000 $30,000
14-15 $4,000 $40,000
18-19 $6,000 $60,000
20-22 $7,500 $75,000
23-25 $10,000 $100,000
26-28 $12,500 $125,000
29-31 $15,000 $150,000
32-34 $i7,500 $175,000
35-37 $20,000 $200,000
38+ $25,000 $250,000

Whenever a statute authorizes a fine in excess of
$250,000.00, or a fine "for each day of violation," such as in
the case of the Clean Water Act, then the Fine Table is
disregarded.’®”® The amount of any fine is to be considered
"punitive. "3 Thus, many environmental polluters will be
liable for up to double the amount of damages for their
pollution, without regard to any limits. For good measure,

the Guidelines also require that the fine include, as an

32%y.5.5.G. § S5El1.2(c)(4).
326,8.5.G. § 5El1.2(e).
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additional amount, the costs to the Government of any
imprisonment, probation, or supervised release.??

In every case, the judge must order the offender to make
restitution for his actions.¥?® If both a fine and
restitution are ordered, as will usually be the case, any
money paid by the accused will first be applied towards the
restitution.?® These provisions implement the Congressional
mandate that a sentencing court shall consider '"the need to

provide restitution to any victims of the offense."?*

Step 9: The final step in the sentencing process
consists of evaluating any "Specific Offender Characteristics”
exhibited by the accused, and deciding whether any departures

from the Guidelines are appropriate.3

Most of the "Specific Offender Characteristics” which may
be applicable to a given accused are specifically eliminated
. 332

from consideration for departures. The accused's age; any

education and vocational skills;??® his emplovment record;3*

327y.s.S.G. § 5E1.2(1i).
328y.5.5.G. § 5El.1(a).
32%y.5.S.G. § 5El.1l(c).

33018 U.S.C. § 3553(a)(7) (1989).
Bly.s.s.G. § 1Bl.1(i).
¥y,.5.5.G. § SH1.1.

yY.s.S.G. § 5H1.2.

4y.s.5.G. § 5HL.S.
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his family ties and responsibilities, as well as any community
ties;?*® and any military, «civic, charitable or public
service, employment-related contributions or record of prior
good works**® are all specifically regarded as ‘'not
ordinarily relevant in determining whether a sentence should
be outside the applicable Guideline range."

A downward departure may be appropriate if the accused
provided substantial assistance to authorities;**’ or if the
criminal voluntarily disclosed his misconduct to authorities
and accepted full responsibility for his actions before being
discovered.®*® On the other hand, an upward departure may be

appropriate if death,?® or serious physical injury resulted

from the commission of the offense.?3*
C. ORGANIZATIONAL DEFENDANTS.

Pursuant to statutory authority which allows the
Commission to send proposed updates by May 1, after the
beginning of any regular session of Congress,’** the

Cemmission has recently proposed amendments to the existing

¥%y.5.5.G. § 5H1.6.

33%y.5.5.G. § S5H1.11.

¥7y.s.5.G. § S5K1.1.

%y.5.5.G. § 5K2.16.

33%U.S.S.G. §§ 2Q1.1, comment. (n.l); 5K2.1.
%y.s.S.G. § 5K2.2.

34128 U.S.C. § 994(p) (1989).
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Guidelines.?34? These Guidelines included a new Chapter 8,
dedicated wholly to organizational defendants.?$® These new
Guidelines will have a very real impact on environmental
criminals.

When the Guidelines for organizational criminals were
initially proposed,?®* they were opposed by the Department of
Justice. Richard Stewart, an assistant attorney general with
the Department, argued before the Commission that to attempt
to quantify the "social costs" of environmental offenses would
be "time-consuming and burdensome for the court and the
parties.”"3* At the time the Guidelines were finally sent to
Congress, it appeared that Mr. Stewart and his "can't do"
attitude had prevailed. 1It was reported that the Commission
had decided to "exclude" organizations <convicted of
environmental crimes from the operation of the Guidelines.‘ To
the dismay of groups such as the Natural Resourcés Defense
Counsel, the report claimed that the Commission had excluded

environmental crimes on the grounds that "environmental

“2Amendments to the Sentencing Guidelines for United
States Courts, 56 Fed. Reg. 22,762 (1991).

33y.s.S.G. Ch.8. Unless Congress objects, the Guidelines
will take effect on November 1, 1991. 28 U.S.C. § 994 (p)
(1989).

4Sentencing Guidelines for United States Courts, 56 Fed.
Reg. 1,846 (1991).

345

Justice Department Seeks Alternatives to Guidelines
from Sentencing Commission, [Nov.-Apr.] 21 Env't Rep. (BNA)

No. 34, at 1587 (Dec. 21, 1990).
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offenses are different," and such offenses required further
study. ¢

The Guidelines for organizational defendants do apply to
environmental criminals however, at least in their current
form. The initial Guideline in Chapter 8 states clearly,
"This chapter applies to the sentencing of all organizations
for Felony and Class A Misdemeanor offenses."?®’ Since all
of the crimes involving water pollution are "Felony" or "Class
A Misdemeanor offenses,"?*® the new Guidelines apply. Some
of the carefully crafted Guidelines applicable to fines will
not apply to environmental crimes,?*® but others will.

While a few of the original Guidelines will still apply
to organizations, Chapter 8 preempts the operation of the
majority of those original provisions. Examples of the
original Guidelines that will not apply to organizational

defendants include the Victim-Related Adjustments;**° the

Role in the Offense Adjustments;?*! the Obstruction

346commission Excludes Environmental Crimes from

Sentencing Guidelines Sent to Congress, [May-Oct.] 22 Env't
Rep. (BNA) No. 1, at 11 (May 3, 1991).

#’y.s.S.G. § 8Al.1.

M85ee supra Table 4; 18 U.S.C. § 3559(a) (1989).

397he provisions of U.S.S.G. §§ 8C2.2-8C2.9 apply only to
certain specified offenses, and the water pollution offenses
are not listed. U.S.S.G. § 8C2.1; U.S.S5.G. § 8Al.1, comment.
(n.2).

3%%y.s.S.G. Ch.3, Pt.A.

$1y.s.5.G. Ch.3, Pt.B.
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Adjustments;3%? the Acceptance of Responsibility
Adjustments;*? and certain policy statements.3%
The organizational Guidelines <contain their own

application procedures, and operate under a different set of

stated principles. There are three primary principles
applicable to organizations. First and foremost is the
principle of restitution. A sentencing court, whenever

practicable, must order the organization to remedy any harm
caused by the offense. The restitution is not to be viewed as
punishment, but as a means of making victims whole for the
harm caused.?33 In the case of an environmental criminal,
one may assume that the restitution will extend to all natural
resource damages.

The second principle behind the Guidelines for
organizational defendants, 1is divestiture. "[I]f the
organization operated primarily for a criminal purpose or
primarily by criminal means, the fine should be set
sufficiently high to divest the organization of all its
assets."® Divestiture promises to be a heavily litigated
consequence for those organizations that make a living through

the violation of environmental laws.

*?y.s.s.G. ch.3, Pt.C.

**3y.s.S8.G. Ch.3, Pt.E.

%4y.S.5.G. § 8Al1.2, comment. (n.2).
3%5J.S.8.G. Ch.8, intro. comment.
3%61d. (emphasis added).
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The third principle is proportionality. The basic
premiss is that "the fine range for any other organization
should be based on the seriousness of the offense and the
culpability of the organization."?’ The "seriousness of the
offense” will generally be reflected in environmental crimes
by the amount of pecuniary gain to the organization, or the
amount of pecuniary loss to anyone else.®*® "Culpability"
will Dbe determined based on the steps taken by the
organization, prior to the offense, to prevent and detect
criminal conduct, the level and extent of involvement in or
tolerance of the offense by certain personnel, and the
organization's actions after an offense has been
committed.?°

In order to implement these principles, the Guidelines
for organizational defendants rely heavily on the probationary
process. Probation will generally be a part of an appropriate
punishment in either of two situations. First, probation is
appropriate for an organizational defendant when needed to
ensure that another sanction will be fully implemented.
Second, probation is an appropriate punishment when necessary
to ensure that steps will be taken within the organization to

reduce the likelihood of future criminal conduct.?3¢°

357m.

*°1d. See, e.g., infra note 385 and accompanying text.

3%y.5.5.G. ch.8, intro. comment.
JGOId .
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Step 1: The first step in implementing the Guidelines
for organizational defendants, is to determine the
requirements and options relating to restitution, remedial
orders, and community service.3®

Restitution is required in all cases in which there is
damage to property or which results in bodily injury.?®?
Prior to the implementation of the Guidelines, restitution was
optional, and only for violations of Title 18 of the United
States Code.’®® However, the Guidelines for organizational
defendants mandates restitution for any offense in which the
remedy is necessary to compensate the victim and otherwise
remedy the harm caused or threatened by the offense.*
Restitution will not be ordered, however, if the organization

has already made full restitution prior to the imposition of

sentence. Nor will restitution be required if the court

¥ly.s.5.G. § 8Al.2(a). The Guideline also requires
compliance with provisions related to "notice to victims."”
Id. However, the specific Guidelines on "victim

notification," U.S.S5.G. §€§ 5Fl1.4 and 8Bl.4, apply only to
offenses involving "fraud or other intentionally deceptive
practices." 18 U.S.C. 8§ 3555 (1989). While such cases may
occur under environmental statutes, they are rare. If they do
occur, the Guidelines merely require that victims be notified
in a form acceptable to the parties and the court, and that
the defendant pay for the notice. U.S.S.G. § 5Fl.4. The
notification is to ""give reasonable notice and explanation of
the conviction.” 18 U.S.C. § 3555 (1989); U.S.S.G. § 5F4.1,
comment. (backg'd.).

3%25ee 18 U.S.C. 8§ 3663(b)(1)-(2) (1989).
3318 U.S.C. § 3663(a).

%4y.s.s.G. § 8Bl.1l(a)(2); U.S.S.G. Ch.8, Pt.B, intro.
comment.
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determines that the "complication and prolongation of the
sentencing process" caused by the requirement, outweighs the
benefits of a restitution order.?® The order for
restitution may either be a part of the sentence itself, or
made a condition of probation. 3%

Remedial orders may be imposed as a condition of
probation. The purpose of the order may be to either remedy
the harm caused by the illegal activity, in addition to an
order of restitution, or to insure that no future harm will
result from the offense.’® If the magnitude of future harm
can reasonably be estimated, the court may require that a
trust fund be established.’®® Specifically contemplated by
the Guidelines, is a situation in which a clean-up order is
necessary to remedy an environmental violation. In such a
case, since applicable statutes permit certain agencies, such
as the EPA, inherent authority to issue remedial orders,’®®

the court should coordinate with the affected agency.®”°

365Uy.5.5.G. § 8Bl.1(b).

%%y.s.S.G. § 8Bl.1(a)(2). ee also supra notes 328-330
and accompanying text.

¥7y.5.5.G. § 8Bl.2(a).
3%%y.s5.5.G. § 8Bl.2(b).

¥95ee, e.q., 33 U.S.C. § 1319 (1989) (authorizing EPA to
issue compliance orders for CWA violations).

3%y.5.5.G. § 8Bl.2, comment. (backg'd.).
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Community service may be ordered, also as a condition of
probation.?”? Since community service is, in reality, an
indirect monetary sanction for an organization, it is a less
desirable alternative to a direct fine. However, many
organizations possess unique knowledge, skills or facilities
that render those organizations as the most likely candidates
to repair the damages. It is inappropriate to order an
organization to perform community service that is unrelated to
the sentencing goals, such as to contribute to a local
charity.??

In completing Step 1, it should be remembered that the
restitution requirement is mandatory in most cases. However,
the provisions regarding remedial orders and community service
are only "policy statements," which reflect the views of the
Commission as to the appropriate steps to be taken in order to

fully implement all of the goals of sentencing.’”?

Step 2: The second step in implementing the Guidelines
for organizational defendants, is to determine the applicable
fine.?"*

The first question to be resolved in order to determine

the appropriate fine, is whether the organization operated

7ly.s.s.G. § 8B1.3.

372y.5.5.G. § 8Bl.3, comment. (backg'd).
35ee 28 U.S.C. § 994(a)(2) (1989).
37%U.S.5.G. § 8Al.2(b).
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primarily for a criminal purpose or primarily by criminal
means:

If, upon consideration of the nature and

circumstances of the offense and the history and

characteristics of the organization, the court

determines that the organization operated primarily

for a criminal purpose or primarily by criminal

means, the fine shall be set at an amount (subject

to the statutory maximum) sufficient to divest the

organization of all its net assets.?”®
An example of an organization which operated primarily for a
"criminal purpose," would be an organization established for
the purpose of distributing illegal narcotics. An example of
an organization which operated "primarily by criminal means"
would be a hazardous wasted disposal business that had no
legitimate means of disposing of hazardous waste.?*
Organizations that may expect to be affected by this Guideline
would include unpermitted dredge and fill operators and
developers building on lands made "fast" without a permit from
the Army Corps of Engineers.

If the organization is not operated primarily for a
criminal purpose, or primarily by criminal means, then a fine

is to be calculated based on certain enumerated factors.?”’

37%y.s.S.G. §-8Cl.1.
37%y.s.S.G. § 8Cl.1, comment. (backg'd.).

7The fines for most offenses are determined through the
application of U.S.S.G. §§ 8C2.1-8C2.9. However, offenses
covered by U.S.5.G. Ch.2, Pt.Q, Offenses Involving the
Environment, are specifically excluded from the operation of
§§ 8C2.1-8C2.9. Uu.s.s.G. § 8C2.1, comment. (backg'd.).
Instead, environmental crimes are covered under U.S.S.G. §
8C2.10.
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These factors include the nature and circumstances of the
offense and the history and characteristics of the
accused.’® The entire sentence, including the fine, should
reflect the seriousness of the offense, promote respect for
the law, and provide just punishment for the offense.?’® The
sentence should also afford adequate deterrence to criminal
‘conduct and protect the public from further crimes by the
organization,?®°
The maximum amount of the fine will be the greater of the
following:
(1) The amount specified in the statute;
(2) Twice the pecuniary gain from the offense to
the defendant organization, or twice the
pecuniary loss to any person other than that
organization;

(3) For any Felony, up to $500,000.00;

(4) For any'CIass A Misdemeanor resulting in
death, up to $500,000.00; or

(5) For any Class A Misdemeanor not resulting in
death, up to $200,000.00.%%

37818 U.S.C. § 3553(a)(l) (1989).
37918 U.S.C. § 3553(2)(A) (1989).
3018 U.S.C. §§ 3553(a)(2)(B)-(C) (1989).

#1118 U.s.C. SS 3571(c)-(q) (1989). Perhaps
inadvertently, Congress dramatically increased the monetary
consequences for environmental polluters in 1987 with the
passage of the Criminal Fines Improvements Act of 1987, Pub.
L. No. 100-185, 101 Stat. 1279 (to be codified in scattered
sections of 18 and 28 U.S.C.). Under the Act, the rule set
forth in the text above will determine the maximum amount of
the fine unless the statute setting forth the offense both
specifies a 1lower fine, and the statute, by specific

(continued...)
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Step 3: The third step in the Guidelines for
organizational defendants, consists of implementing the
fine.¥® This consists of aggregating the fine amount for
each count of conviction, and determining how and when the
defendant is to pay. If the organization operated primarily
for a criminal purpose, or primarily by criminal means,
payment is to be made immediately.’®® In any other case,
payment is to be immediate, unless otherwise dictated by the
court.?8

There are a few special provisions relating to some
closely held organizations, in recognition of the fact that
such organizations are generally the alter egos of their
owners. If an owner of such an organization owns at least a
five percent interest in the organization, and the owner has
been fined in a Federal criminal proceeding for the same
conduct that the organization is now being fined for, then the

organizational fine may be offset. The offset may not exceed

31, ..continued)

reference, exempts its provisions from the operation of 18
U.s.C. § 3571 (1989). See 18 U.S.C. § 3571(e). See also H.R.
Rep. No. 390, 100th Cong., 1lst Sess. 6, reprinted in 1987 U.S.
Code Cong. & Admin. News 2137, 2142 ("A statute that intends
to establish a lower fine for an offense must on its face
negate the effect of new Section 3571.") These provisions
erase the relatively small monetary penalties permitted under
the Rivers and Harbors Act of 1899. See supra note 35 and
accompanying text.

382y.5.5.G. § 8A1.2(b)(3).
3¥y.s.s.G. § 8C3.2(a).
34y,.s5.5.G. § 8C3.2(b).
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the total amount of the owner's fine, multiplied by his
percentage of ownership in the organization.’® The offset
is not available for an organization operated primarily for a

criminal purpose or primarily by criminal means.?®®

Step 4: Once the amount of the fine has been determined,
and the court has decided how the fine is to be collected, the
court then turns to the issue of probation.?®” There are
eight situations in which a term of probation is mandatory.

Probation is required if necessary to secure payment of
restitution, enforce a remedial order or ensure completion of
community service.?®® Probation is also required if the
organization is sentenced to pay a monetary penalty, the
penalty is not paid in full at the time of sentencing, and
restrictions are necessary to safeguard the organization'‘s
ability to make payment.*® The third situation is which
probation is required, is when therrganization has fifty or
more employees, and does not have an effective program to

prevent and detect violations of the law.?®

385y.8.S.G. 8C3.4.

386y.5.5.G. 8C1l.1.
88.5.8.G. 8pl.1(a)(1).

389y.58.S5.G.

)

S
%7y.S.5.G. § 8Al.2(c).

S

§ 8D1.1(a)(2).

S

39¥%%y.s5.5.G. 8D1.1(a)(3).
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The fourth and fifth requirements for probation involve
recidivism. If the organization had "engaged" in similar
misconduct within five years of the instant sentencing, and
any of the conduct giving rise to the sentencing occurred
after that time, the <court must order probation.3*!
Probation is also required if any high-level personnel within
the organization, or within the affected unit of the
organization, had similarly "engaged" in like misconduct
within the preceding five years.?%

Probation will be required if the court determines there
must be changes within the organization to reduce the
likelihood of future criminal misconduct, and probation is
necessary to ensure that those changes are J;.mplemem:ed.”3
The seventh situation requiring probation, is a situation
where no fine is imposed.?®® Finally, probation is required

in the event it is necessary to ensure that any of the

sentencing factors to be considered are met.’%*

¥1ly.s.s.G. § 8Dl.1(a)(4). Whether the organization so
"engaged" must have been dJdetermined by a prior criminal
adjudication.

¥ y.s.S.G. § 8Dl.1(a)(5).

¥y,.s.5.G. § 8D1.1(a)(6).

3%y.5.5S.G. § 8D1.1(a)(7). Courts do have some authority
to depart from the Guidelines in unusual cases. See U.S.S.G.

§§ 8C4.1-8C4.11.

¥y.s.8s.G. § 8Dl.1(a)(8). See supra note 360 and
accompanying text.
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The probationary period can last for up to five
years.*® The sentence to probation must include a cordition
that the organization is not to commit another Federal, state
or local crime during the term of probation,?’ and may
include such conditions as the court determines

appropriate.*°®

Step 5: The final step in sentencing the organizational
defendant, consists of determining the appropriate special
assessments and costs.

A special assessment is required for any Class A
Misdemeanor or Felony conviction.?¥? The amounts are
trivial. A Class A Misdemeanor requires a special assessment
of $125.00, and a Felony conviction mandates a special
assessment of $200.00.4%%°

Costs may be required by the court, and may include the
costs of prosecution.*

While the Guidelines applicable to organizational

defendants are not as carefully controlled as the Guaidelines

applicable to individual defendants, and while the court

%yU.s.S.G. § 8Dl.2(a).
¥’y.s.8.G. § 8Dl.3(a).
%y.S.S.G. § 8D1.4.
¥%9J.5.5.G. § 8E1l.1.

4018 U.s.C. 3013 (1989).

0ly.s.s.G. § 8E1.3.




retains more discretion with organizational defendants, it is
clear that these Guidelines can and should frighten the
organizations.

V. CONCLUSIONS

On July 2, 1890, Congress protected the Nation's business
resources by making unreasonable restraints of trade a Federal

902 while the Rivers and Harbors Act, as it

criminal offense.
exists today, was passed nine years later, the purpose behind
the Act's passage was to protect navigation, not the country's
natural resources. It was not until 1972, eighty-two years
after the first antitrust laws were passed, before America's
natural resources were afforded protection on the same level
as her business resources. While Federal criminal sanctions
for water pollution offenses have been slow to materialize,
they are now enforced with vigor.

Under the Rivers and Harbors Act of 1899, anyone placing
any pollutant into any navigable water of the United States,
or dredging such water, without a permit, is subject to
incarceration for up to one year, and a fine equalling twice
the amount of environmental damage wrought. Prosecution is
simplified by the avsence of having to prove scienter.

There are similar provisions under the Clean Water Act.

For a mere negligent discharge into any water of the United

92gherman Act, ch. 647, 26 Stat. 209 (1890) (codified as
amended at 15 U.S.C. §§ 1-7 (1989)).

105




States, a polluter can be sentenced to up to one year in jail,
and, again, ordered to pay a fine equalling twice the amount
of damages.

Under the United States Sentencing Guidelines, prison is
almost guaranteed. For a violation of the Rivers and Harbors
Act of 1899, almost any "generic" discharge will result in a
jail term of the twelve months authorized by the statute. The
same holds true for any negligent discharge under the Clean
Water Act. Jail is nearly a certainty.

There 1is no further need to worry about additional
criminal penalties. If every corporate manager responsible
for environmental compliance knows he will go to jail, for
whatever period of time, upon the commission of every water
pollution violation, then the violations will cease. With the
white collar type of criminal involved in these operations,
there will be no additional amount of deterrence gained by
increasing the penalty for negligent discharges to five, or
even fifty years. If these people know they will go to jail
for twelve months, then the maximum amount of deterrence
possible, from the maximum authorized penalty, will have been
achieved. They will not accept jail for two weeks, let alone
six months.

In order for these people to know they will go to jail,
however, they must first be convinced that they will be
caught. To whatever extent today's criminal sanctions deter,

the degree of deterrence is directly related to the degree of
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certainty that the offense will be detected. When a twenty
year old student smokes a marijuana cigarette, he does not ask
himself whether the looming experience is justified by the
risk of imprisonment for six months, social isolation or being
branded as a '"drug user." He measures whether he will be
caught and prosecuted for the offense. This same logic
prevails to a larger degree for environmental offenders, since
many of them are representing a corporate entity. If the
president of Exxon knew that he would go to jail if his
tankers did not have double liners, the chances of the Exxon
Valdez sailing with a single liner would be minimal. What
should be of concern is enforcement.

Enforcement may be assisted by an infusion of funds from
the application of the Guidelines concerning fines. The
mandatory fine for a water polluter should consist of twice
the amount of damages (i.e., the cost to restore the water to
the condition it would have been in but for the illegal
pollution), plus the <costs of the investigation, the
prosecution and administrative costs of carrying out the
sentence. The excess amount should then be returned to the
enforcement agencies. Such a formula would have several
benefits.

(a) The polluter would be encouraged to restore the
polluted area on his own. The encouragement would come from
the need to keep clean up costs to a minimum, in order to

minimize those costs plus the total fine.
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(b) Enforcement agencies would be encouraged to seek out
additional polluters, in order to obtain additional funds.

(c) The entire water pcllution control scheme would
become self-financing.

Obviously a great deal of work needs to go into any new
sentencing scheme. However, the Government is being dishonest
with itself when one department claims that environmental
"social costs" are not subject to quantification, while
another department 1is under a Congressional mandate to
quantify such costs.

Congress needs to turn away from the allure of simply
authorizing more sever penalties, and turn to a more
thoughtful use of the existing penalties. Once getting caught
becomes as near a certainty as imprisonment, we may once again
be able to expect every lake to become the landscape's most

beautiful and expressive feature.
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