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I. INTRODUCTION

A popular Government without popular information, or a means of acquiring it, is but a
‘Prologue to a Farce or a Tragedy; or perhaps both. Knowledge will forever govern
Ignorance; And a people who mean to be their own Governors must arm themselves with
‘the power which knowledge gives.'

This often-cited statement of James Madison demonstrates that even in the early days of our nation, the
people recognized their right to know what the government was doing through access to government
information.

The Freedom of Information Act (FOIA)® was established primarily to deter secrecy in governmant.
Generally, the FOIA provides that an agency must disclose all-records requested by any person,® unless |
the informinn-sought is protected from disclosure by a specific statutory exemption or exclusion.* The
FOIA establi-hus a vresumption that records in the possession of agencies and depariments of the
Executive Branch of the United States government® are accessible to the people® Thus, the Act
guarantees a stattitory right of access to government information.

The principle underlying the FOIA has been expressed by the Supreme Court in NLRB v. Robbins
Tire & Rubber Co.” In NLRB, the Court stated that “[t]he basic purpose of [the] FOIA is to ensure an
informed citizenry, vital to the functioning of a democratic society, needed tc check against corruption and

'Letter from James Madison to W. T. Barry (Aug. 4, 1822) in THE COMPLETE MADISON 337 (S.
Padover ed. 1953).

%5 U.S.C. § 552, amended by the Freedom of Information Reform Act of 1986, §§ 1801-1804 of Pub.
L. No. 99-570, 100 Stat. 3207, 3207-48 (1986) [hereinafter FOIA-1986).

%ld. at § 552(a)(3).
‘1d. at § 552(d).
%5 U.S.C. § 552(f) provides:

For purposes of this ‘section, the term "agency” as defined in . . . this title
includes any Executive department, military department, Government corporation, or
other establishment in the executive branch of the Government (including the Executive
Office of the President), or any independent regulatory agency.

SCOMMITTEE CN GOVERNMENT OPERATIONS, A CITIZEN'S GUIDE ON USING THE FREEDOM
OF INFORMATION ACT AND THE PRIVACY ACT OF 1974 TO REQUEST GOVERNMENT RECORDS,
H.R. REP. NO. 193, 101st Cong., 1st Sess. 2 (1989) [hereinafter CITIZEN'S GUIDE].

7437 U.S. 214 (1978).
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to hold the governors accountable to the governed.” However, the goal of an informed citizenry may often
be in conflict with other important societal interests.® For instance, society's interest in an open government
may conflict witt the general public's-interest in (1) effective and efficient government operations, (2)
respunsible use of limited fiscal resources, or (3) the preservation of confidentiality of sensitive personal,
commercial and governmental information.'® Most importantly, the public's right of access to government
information tnay conflict with the individual’s right-to privacy.

In providing for a statutory right of access, Congress.recognized the possible conflict with the
individual's right to privacy. The House commiittee report on the FOIA stated, "Ti:e right of the individual
to be able to find out how his Government is operating can be just as important to him as his right to
privacy and his right to confide in his government. [The FOIA] strikes a balance considering all these
interests."'! Furthermore, in discussing the balancing of these interests, Congress stated:

[1]t is necessary to protect certain equally important rights of privacy with respect to certain
information. . . . It is also necessary for the very operation of our Government to allow it
to keep confidential certain material. . . .

It is not an easy task to balance the opposing interests, but it is not-an impossible

one either. . . . Success lies in providing a workable formula which encompasses,
balances, and protects all interests, yet places emphasis on the fullest responsible
disclosure. '

Society’s personal privacy interests are protected by two provisions of the FOIA. Exemptions 6 and
7(C) Exemption-6 permits the government to withhold all information in "personal and medi.al files and

similar files” where the disclosure of the information “would constitute a clearly unwarranted ‘invasion of

wi3

privacy. Exemption 7(C), on the other hand, applies to “records or information compiled for law

¥d. at 242.

°OFFICE OF INFORMATION AND PRIVACY, U.S. DEPARTMENT OF JUSTICE, FREEDOM OF
INFORMATION-CASE LIST 349 (Sept. 1989) [hereinafter DOJ CASE LIST].

“ld,

""SUBCOMMITTEE ON ADMINISTRATIVE PRACTICE AND PROCEDURE OF THE COMMITTEE ON
THE JUDICIARY UNITED STATES SENATE, FREEDOM OF INFORMATION ACT SOURCE BOOK:
LEGISLATIVE MATERIALS, CASES, ARTICLES, S. DOC. NO. 82, 93d Cong., 2d Sess. 2 (1974)
hereinafter SOURCE BOOK].

"?COMMITTEE ON THE JUDICIARY, CLARIFYING AND PROTECTING THE RIGHT OF THE PUBLIC
TO INFORMATION, AND FOR GTHER PURPOSES, S. REP. Nu. 812, 89th Cong., 1st Sess. 3 (1965)
[hereinafter RIGHT TC INFORMATION).

FOIA-1986, supra note 2, at § 552 (b)(6).

N




enforcement purposes,”and permits the withholding of information that "could reasonably be expected to

constitute an unwarranted invasion of personal privacy."**

This article will address the right to privacy as it-now exists under the FOIA. The legislative history
of the FOIA will be examined and will include a brief history of its passage, subsequent.amendments, and
“basic statutory structure. The FOIA’s two privacy exemptions will be described, followed by an exploration
-of the process presently employed by the courts in balancing the public’s "right to know" against the
individual’s “right of privacy.”

H. LEGISLATIVE HISTORY OF THE FOIA

‘During its cver 20-year history, the FOIA has "led to the disclosure of much gcvernment waste and
wrongdoing. It has expanded public knowledge of health, safety, and environmental risks. It has been the
key to public knowledge of Federal contract discrimination, Medicare fraud, dangerous consumer products,
harmful drugs, and unsafe medical devices."'> Although the FOIA has had a profound effect in these areas,
this was not always the approach taken with regards to federal information disclosure policy.'®

‘Prior to the passage of the FOIA-in 18:5," agency and department heads enjoyed broad discretion
in suppressing information.'® Public access to governmental records at that time was governed by Section

3 of the Administrative Procedure Act (APA).'® The APA, as enacted in 1946, contained serious deficiencies

YId. at § 552 (b)(7)(C).

“The Freedom of Information Act: Hearing before the Subcommittee on Technology and the Law of
the Committee on the Judiciary United States Senate, 100th Cong., 2d Sess. 2 (1988) [hereinafter
Hearing: FOIA] (statement of Hon. Patrick J. Leahy, U:S. Senator from the State of Vermont).

SCITIZEN'S GUIDE, supra note 6.
7Pub. L. No. 89-487, 80 Stat. 250 (1966) [hereinafter FOIA-1966].

"Maxwelt & Reinsch, Freedom of Information Privacy Exemptior, COMM. & L. 45, 48 (1985)
[hereinafter Privacy Exemption].

'5Ch. 324, 60 Stat, 237 (1946) [hereinafter APA]. Section 3 provided:

Sec. 3. Except to the extent that there is involved (1) any function of the United States requiring
secrecy in the public interest or (2) any matter refating solely to the internal management of an agency--

(a) Rules. Every agency shall separately state and currently publish in the Federal Register
(.} descriptions of its central and field organization inciuding delegaticns by the agency of final authority
and the established places at which, and methods whereby, the public may secure information or make
submittals or requests, (2) statements of the general course and method by which its functions are
channeled and determined, including the nature and requirements of all formal or informal procedures
available as well as forms and instructions as to the scope and contents of all papers, reports, or
examinations, and (3) substantive rules adopted as authorized by law and statements of general policy
or interpretations formulated and adopted by the agency for the guidance of the public, but not rules
addressed to and served upon named persons in accordance with law. No person shall in any manner

3




and was considered by many to encourage withholding rather than disclosure of information.* Although
implemented- to aid in free access to government information,*' the APA had precisely the-opposite
-effect.® In fact, the APA had been cited as statutory authority for the withiholding of virtually any piece of
‘information that an agency did not wish to disclose.® Among other things, Section 3 of the APA
authorized agencies to withhold information "for good cause found;"** where secrecy was in “the public
interest;"*® where-the information had a bearing on "any matter relating solely to the internal management
of an agency;"® or when the person seeking disclosure was not "properly and directly concerned."?
These broad and vague provisions gave agencies unlimited discreiion in denying legitimate information to
‘the public. In addition, the individual requesting" information had the burden of establishing a right to
examine government records, and there were no statutory guidelines or procedures to help a persc

be required to resort to organization or procedure.not so published.

(b) Opinions and Orders. Every agency shall publish or, in accordance with published rule,
make available to public inspection all final opinions or orders in the adjudication of cases (except those
required for good cause to be held confidential and not cited as precedents) and all rules.

() Public Records. Save as otherwise required by statute, matters of official record shall’in
accordance with published rule be made available to persons properly and directly concerned except
information held confidential for good cause found.

PGUIDEBOOK TO THE FREEDOM OF INFORMATION AND PRIVACY ACTS-92 (R. Bouchard & J.
Franklin eds. 1980) [hereinafter GUIDEBOOK-1980].

2 [Section 3 of the APA] has been drawn upon the theory that administrative operations

and” procedures are public property which the general public, rather than a few
specialists or lobbyists, is entitled to know or have ready means of knowing with
definiteness assurance.

COMMITTEE ON THE JUDICIARY, ADMINISTRATIVE PROCEDURE ACT, S. REP. NO. 752, 79th Cong.,
1st Sess. 12 (1945).

ZRIGHT TO INFORMATION, supra note 12, at 5.

2.

#APA, supra note 19, at § 3(c).

®ld. at § 3(1). -
2/d. at § 3(2).

Z1d. at § 3(c).




seeking information.® Finally, there were no judicial remedies in cases of wrongful withholding of
information.®®

The FOIA, which went into effect in 1967, created for the first time the statutory right of access to
government _information. It replaced the vague and general language of Section 3 -of the APA and

established “a general philosopny of full agency disclosure."®

In his bill-signing statement, President
Lyndon B. Johnson articulated the spirit which the FOIA was intended to instill in all areas of government.

This fegislation springs-from one of our most essential principles: a democracy

works best when the people have all the information that the security of the Nation permits.

No-one should be able to pull the curtains of secrecy around decisions which can be

revealed without injury to the public interest. . . . | signed this measure with a deep sense

of pride that the United States is an open society in which the people’s right to know is

cherished and guarded.>

With the passage-of the FOIA, the burden of proof shifted from the individual to the government,
placing the onus upon the government to justify withholding.>? Individuals seeking information were fio
longer required to show a need for the material.* Instead, the "need to know" standard was reflaced by
a "right to know" doctrine.>* The legislation also -set standards for determining which records mist be
made available to the public and which records could be withheld from disclosure.”® The law also provided
administrative and judicial remedies for those denied access to records.®®

Despite the substantial shift in emphasis brought about by the passage of the FOIA, some

government agencies responded slowly and reluctantly to requests made under the law.” In the views

ZCITIZEN'S GUIDE, supra note 6.

PRIGHT TO INFORMATION, supra note 12, at 5.

®fd. at 3.

¥Statement by President Lyndon B. Johnson, quoted in SOURCE BOOK, supra note 11, at 1.
RGUIDEBOOK-1980, supra note 20, at 80. See FOIA-1966, supra note 17, at § 3(c).
BCITIZEN'S GUIDE, supra note 6.

¥Id.

%fd. See e.g., FOIA-1966, supra note 17, at §§ 3(e)(1)-(9) (describes categories of information which
were exempt from disclosure under FOIA as enacted in 1967).

¥CITIZEN'S GUIDE, supra note 6. See e.g., FOIA-1966, supra note 17, at § 3(c) (contains specific
court remedy for any alleged wrongful withholding of agency records by agency personnel).

YGUIDEBOOK-1980, supra ncte 20.




of many, various weaknesses detracted from the FOIA's ideal operation.®® In an attempt to avoid releasing
-information, agencies created broad cefinitions of the FOIA's exemptions, which when subjected to
interpretation; could be manipulated to meet the agencies’ particular desires. To discourage the use of the
FOIA altogether, agencies resorted to tactics such as asserting that the requested material could not be
found, charging very high fees, and instituting long delays.®

In response to the agencies’ attempts at noncompliance, the courts fashioned procedural remedies
designed to deter further circumventing of the law.*® -Of these remedies, the most -notable were the
"Vaughn index" -- a detailed index of requested documents and the agency's rationale for applying a
particular exemption®' -- and requiring the release of segregable portions of a file which was partially
exempt.*?

In 1974, Congress also addressed the issue of noncompliance through a series of amendments to
the FOIA. The 1974 amendments were a result of the findings of the House oversight hearings conducted
in 1972 by the House Foreign Operations and Government Information Subcommittee.*® These hearings,
which were conducted to examine the administration of the FOIA by Federal agencies, concluded that the
"efficient operation of the Freedom of information Act has been hindered by five years of foot dragging by
the Federal bureaucracy.™* As a result of these findings, and as a reaction to the abuses of the Watergate
era, the FOIA-was substantially amended in 1974.° The amendments considerably narrowed the overall

scope of the FOIA's law enforcement and national security exemptions and broadened many of the FOIA's

*¥GUIDEBOOK TO THE FREEDOM OF INFORMATION AND PRIVACY ACTS 1-14 {J. Franklin & R.
Bouchard eds. 1990) [hereinafter GUIDEBOOK-1990].

991983 EDITION OF LITIGATION UNDER THE FEDERAL FREEDOM OF INFORMATION ACT AND
PRIVACY ACT 4 (A. Adler & M. Halperin eds. 1982) [hereinafter LITIGATION UNDER FOIA].

“fd.
“'Vaughn v. Rosen, 484 F.2d 820, 827 (D.C. Cir. 1973), cert. denied, 415 U.S. 977 (1974).
“?See EPAv. Mink, 410 U.S. 73, 91 (1973).

“COMMITTEE ON GOVERNMENT OPERATIONS, ADMINISTRATION OF THE FREEDOM OF
INFORMATION ACT, H.R. REP. NO. 1419, 92d Cong., 2d Sess. (1972).

“Id. at 15,

“GUIDEBOOK-1990, supra note 38, at 1-15.




procedural provisions,.such as those relating to fees, time limits, segregability and court inspection of
withheld information.*

The 1974 amendments made it easier for FOIA requesters to make requests and to challenge
agency nondisclosure decisions in court.” They also greatly increased the burden to be met by the
government in properly withholding sensitive records or record portions, particularly pertaining to information
related to law enforcement and national security matters.*® These amnendments substantially altered
Exemption 7*° (discussed infra section V.B.), which concerned investigatory material compiled for law
enforcement purposes. As amended, Exemption 7 allowed an agency to withhold investigatory records, tut
only-to the extent that their production would cause one of six enumerated harms.®

As a result of the 1974 amendments, the volume of activity under the FOIA increased enormously,
especially fcr-agencies holding law enforcement responsibilities.®* A significant amount of information from

law enforcement files and other agency files was publicly disclosed for the first time as a resulit of this greatly

“ld. Among other things, agencies were required to publish comprehensive indexes for the
processing of requests for information, identify records for the purpose of FOIA requests, charge fees
only for the actual costs for searching and copying, meet request processing deadlines, and release
segregable portions of exempt material. The amendments also made more explicit the in camera and
de novo reviews by the courts, directed the courts to expedite consideration of FOIA cases, and
provided for the award of attorney fees and costs by requestors who prevailed in litigation.

“Hearing: FOIA, supra note 15, at 52 (statement of Stephen J. Markman, Assistant Attorney
General, Office of-Legal Policy, U.S. Department-of Justice).

“Ig.
*5 U.S.C. § 552(b)(7), Pub. L. No. 90-23, 81 Stat. 54 (1967).

%5 U.8.C. § 552(b)(7), amended by Pub. L. No. 93-502, 88 Stat. 1561 (1974) [hereinafter FOIA-1974].
Section (b)(7) provided that the FOIA did not apply to matters that were:

*(7) investigatory records compiled for law enforcement purposes, but only to the extent
that the production of such records would (A) interfere with enforcement proceedings,
(B} deprive a person of a right to a fair trial or an impartial adjudication, (C) constitute
an unwarranted invasion of personal privacy, (D) disclose the identity of a confidential
source and, in the case of a record compiled by a criminal law enforcement authority in
the course of a criminal investigation, or by an agency conducting a lawiul national
securily intelligence investigation, confidential information furnished only by the
confidential source, (E) disclose investigative techniques and procedures, or (F)
endarger the life or physical safety of law enforcement personnel.”

S'Hearings: FOIA, supra note 15, at 52. See, e.g., Open America v. Watergate Special Prosecution
Force, 547 F.2d 605, 617 n.3 (D.C. Cir. 1976) (annual number of FOIA requests received by the Federal
Bureau of Investigation increased from 447 to 13,875 within one year after the FOIA 1974 amendments
went into effect).




increasrd FOIA activity.®® There were some who felt that Congress, through its reaction to the perceived
naed for greater disclosure, had overcorrected through the 1974 amendments and seriously impaired the
ability of federal law enforcement agencies to perform their crucial mission.® For example, both foreign
and local ‘aw enforcement agencies expressed great concern over the Department of Justice's ability to
protect-the sensitive information that they had provided to federal law enforcement agencies.> Similarly,
law errorcement agencies found that many of their individual confidential sources had become reluctant or
unwilling to continue to cooperate, as they began to doubt the government's ability to protect them in the
face of FOIA requests > Many observers felt that corrective legislative reform to the FOIA was necessary
to provide greater protection for law enforcement information.>®

A FOIA reform movement to counterbalance the 1974 amendments began in the late 1970's,
however, it wasn't until late 1986 that Congress passed legislation to implement these reforms. In that year,
the President signed into law the Anti-Drug Abuse Act of 1986,% a principle component of which was the
Freedom of Information Reform Act of 1986.° This legislation, through its major law enforcement
provisions, rectified the many weaknesses that were present in the previous restructuring of the FOIA under
the 1974 amendments.®® Under the FOIA Reform Act, the FOIA was amended in two major areas. Most
significantly, it provided broader exemption protection for law enforcement information under Exemption 7
(discussed infra sectiun V B.),*" and created special record exclusion protections for certain categories of

*Hearing: FOIA, supra note 15, at 53.

*The Attorney General's Memorandum on the 1986 Amendments to the Freedom of Information Act,
iii (Dec. 1987) [hereinafter Att'y Gen. Memao-1986].

SHearing: FOIA, supra note 15, at 53.

%Id. at 56.

®ld. at 54.

¥id,

*pub. L. No. 99-570, 100 Stat, 3207 (1986).

5988 1801-1804 of Prib. L. No. 99-570, 100 Stat. 3207-48 (1986).
SAt’y Gen. Memo-1986, supra note 53.

5'See FOIA-1986, supra note 2, at § 552(b)(7).




especially sensitive law enforcement records (discussed infra-section ll1.).* Secondly, it established a new
statutory structure for the assessment and waiver of FOIA fees.®

The legislative history of the FOIA demonstrates the continuing development of this vital document.
With pericdic refinement and constarit-improvement, the FOIA will continue to accommodate society's
conflicting interests between an-open government and individual personal privacy.®*

Ill. STATUTORY STRUCTURE OF THE FOIA

The Freedom of Information Act contains six subsections to accomplish its purpose of providing
access to government information. As such, the FOIA mandates three separate and distinct disclosure
requirements embodied in subsections (a)(1), (a)(2), and (a)(3). Subsection (a)(1)* describes five
categories of information which agencies are automatically required to publish in the Federal Reqister.
These categorles include information describing an agency’s organization,*® functions,®” procedures,®
substantive rules,*® and statements of general policy.” The purpose of subsection (a)(1) is to insure that
members of the public who must deal with a federal agency have access to a published source containing
the essential information needed to effectively interact with the agency.”

Subsection (a)(2)"? prescribes three categories of records which agencies must make available fr

public inspection and copying. The agencies are also required to prepare and make available current

2See id. at § 552(c).

®See id. at § 552(a)(4)(A). For example, under the new fee structure, agencies are permitted to
charge full document review fees to commercial requesters. At the same time, special fee limitations are
applicable to specified categories of noncommercial requesters such as educational institutions engaged
in scholarly or scientific research. Additionally, fee waivers are extended to requesters when the
requested information is likely to contribute significantly to public understanding of government
operations. See generally id.

#GUIDEBOOK-1990, supra note 38, at 1-16.

SF(IA-1986, supra note 2, at § 552 (a)(1).

%Id. at § 552 (a)(1)(A).

ld. at § 552 (a)(1)(B).

®Id. at § 552 (a)(1)(C).

®Id. at § 552 (a)(1)(D).

Id,

"'FOIA Comment, Access Reference File #81, 100-4 (Dec. 1 989) [hereinafter FOIA Comment].

?FOIA-1986, supra note 2, at § 552 (a)(2).




indexes to ease public inspection of these records. The records covered under this subsection include final
opinions in adjudicated cases,” statements of policy and interpretations,”™ and certain administrative staff
manuals and instructions to staff members.” The underlying purpose of subsection-(a)(2) was to eliminate
“secret law" which was known to agency personnel and available to them in making declsions, but which
was not readily available to the public.”

Subsection (a)(3)"” provides that any record which is not covered under subsections (a)(1) and
(a)(2), or exempted from mandatory disclosure under subsection (b) (discussed infra this section), or
excluded under subsection (c) (discussed infra-this section), must be made available upon request to any
person. The only requirements for the requester under this subsection are that he reasonably describe the
records being sought,’® and that he make the request in accordance with the agency's rules and
procedures.”

Subsection (a)(4)® directs all federal agencies to promulgate regulations specifying fee schedules
applicable to processing FOIA requests and establishing procedures and guidelines for determining fee
waivers.® Subsection (a)(4) also gives federal district courts the power to judicially review agency
decisions to withhold information under the FOIA;* sets forth time limits for FOIA complaints in an effort
to expedite FOIA cases;® gives district courts the discretion to award attorney fees and costs if the
complainant has substantially prevailed in his suit;* establishes a system for the disciplining of agency

Id. at § 552 (a)(2)(A).

"Id. at § 552 (a)(2)(B).

Id. at § 552 (a)(2)(C).

"®FOIA Comment, supra note 71, at 100-5.
"EQIA-1986, supra note 2, at § 552 (a)(3).
Id. at § 552 (a)(3)(A).

Id. at § 552 (a)(3)(B).

®Id, at § 552 (a)(4).

81d. at § 552 (a)(4)(A).

“2/d, at § 552 (a)(4)(B).

¥Yd. at §§ 552 (a)(4)(C) and (D).

*d, at § 552 (a)(4)(E).
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officials found to have made an arbitrary and capricious denial of an FOIA request;®® and empowers the
district courts to punish for contempt any employee who fails to obey a court order to comply with an FOIA
request.®®’

Subsection (a)(6)*" establishes a system of administrative deadlines for agency response to FOIA
requests. Agencies are required-to determine whether they-will comply with a request within 10 working
days-after receiving the request and to notify the requester of their determination.®® If any part of the
request is denied, the agency must inform the requester of the reason for the denial and the right to appeal
the denial to the head of the agency.”

The FOIA’s nine exemptions are listed in subsection (b).* The records which are exempt from
disclosure include matters that are (1) classified secret in the interests of national defense or foreign
policy;”" (2) related solely to an agency's internal personnel rules and- practices;” (3) specifically
exempted from disclosure by statute other than section 552 (b);* (4) privileged or confidential trade secrets
and commercial or financial information obtained from a person;* {5) inter- or intra-agency memorandums
which would not be available by law to a party other than-an agency in litigation with the agency;® (6)
personnel and medical files which would constitute a clearly unwarranted invasion of personal privacy if

Id. at § 552 (a)(4)(F).

By, at § 552 (a)(4)(G). In the case of noncompliance by a military member of the uniformed
service, the military member may be punished for contempt just as any other federal employee. /d.

ld. at § 552.(a)(6).

®d. at § 552 (a)(6)(A)(i). Under "unusual circumstances”, the 10 day time limit may be extended by
written notice to the requester setting forth the reasons for the extension and the date on which a
determination will be made. The extension may not be for more than 10 days. /d. at § 552 (a)(6)(B).

®1d. at § 552 (a)(6)(A)(i). A determination with respect to any appeal must be made within 20
workdays after receipt of the appeal. If denial of the request is upheld on appeal, the requester must be
notified of the provisions for judicial review under subsection (a)(4) discussed supra. Id. at § 552
(@) (B)(A) ().

®Id. at § 552 (b).

d. at § 552 (b)(1).

%ld. at § 552 (b)(2).

%ld, at § 552 (b)(3).

¥Id. at § 552 (b)(4).

%Id., at § 552 (b)(5).
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disclosed;® (7) records compiled for law enforcement purposes,” (8) records concerning the regulation
or supervision of financia’ institutions;*® and (9) geological and geophysical information and data
concerning wells.”

The nine exemptions listed above are permissive rather than mandatory, in that even though an
exemption -may apply, an agency is not required to withhold the records.'® In addition, a provision in
subsection (b) also-makes it clear that the fact that a record contains some exempt portions does not
automatically justify the withholding of the entire record.” In such cases, the agency is required to delete
the portions- of the record which are exempt and provide the requester with the remaining nonexempt
portions, as-long as the record is reasonably segregable.'®

Subsection (c)'® describes certain categories of law enforcement records which have been
excluded from the coverage of the FOIA. The categories of records protected under this subsection include
requests for the release of information which would disclose an ongoing criminal investigation,'® reveal

®Id. at §-552 (b)(6).
¥ld. at § 552 (b)(7). This section exempts law enforcement records or information that:

(A) could reasonably be expected to interfere with enforcement proceedings, (B) would
deprive a person of a right to a fair trial or an impartial adjudication, (C) could
reasonably be expected to constitute an unwarranted invasion of privacy, (D) could
reasonably be expected to disclose the identity of a confidential source, including a
State, local, or foreign agency or authority or any private institution which furnished
information on a confidential basis, and, in the case of a record or informatich compiled
by a criminal law enforcement authority in the_ course of a criminal investigation or by an
agency conducting a lawful national security intelligence investigation, information
furnished by a confidential source, (E) would disclose techniques and procedures for
law enforcement investigations or prosecutions if such disclosure could reasonably be
expected to risk circumvention of the law, or (F) could reasonably be expected to
endanger the life or physical safety of any individual. /d.

*Id., at § 552 (b)(8).

#Id. at § 552 (b)(9).

'®See Chrysler Corp. v. Brown, 441 U.S. 281, 293 (1979).
"“TFOIA-1986, supra note 2, at § 552 (b).

921,

%Yd, at § 552 (c).

"%Id. at § 552 (c)(1).
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the identity of an informant;'® or reveal Federar Bureau of Investigation records pertaining to foreign
intelligence or counterintelligence or international terrorism.'® If this exclusion applies, an agency may
respond to the request as if the records did not exist.'”

Subsection (d)'® explains that the FOIA authorizes the withhalding of information to the public
only to the extent provided by the FOIA's exemptions under subsection (b). In addition, this subsection also
states that these exemptions cannot be used as authority to withhold information from Congress.'®

The requirement that each agency submit an annual report containing information relating to its
implementation of the FOIA is contained in subsection (€).' Finally, subsection (f)'"" defines the
"agencies” to which the FOIA applies.

IV. INDIVIDUAL RIGHT TO PRIVACY

The individual right to-privacy, although not explicitly mentioned in-the Bill of Rights, has been
upheld-as an implied Constitutional right since the earliest days of the Constitution.''? This right was
expressed by the Supreme Court in Griswold v. Connecticut.'® Griswold involved a Connecticut statute

which made the use of contraceptives a criminal offense. The statute also forbade the aiding or counseling
of others i the use of contraceptives. The defendants, who were the executive and medical directors of
a’local Planned Parenthood League, were convicted of giving information, instruction and medical advice
to married persons in the use of contraceptives. The Supreme Court held that the law, as applied to the

‘“/&. at § 552 (c)(2).

e, at § 552 (c)(3).

'“TAtt'y-Gen. Memo-1988, supra-note 53, at 18.

'®FQIA-1986, supra note 2, at § 552 (d).

'I1d. While individual members of Congress have the rights of access guaranteed to “"any person”
under subsection (a)(3), Congress as a body cannot be denied access to information on the grounds of

the FOIA exemptions. DOJ CASE LIST, supra note 9, at 351.

""°FOIA-1986, supra note 2, at § 552 (e). The information contained in the annual report includes the
following: (1) the number of and reasons for determinations made by the agency not to comply with
requests for information, id. at § (e)(1); (2) the number and result of appeals made by persons under
subsection (a)(6), id. at § (€)(2); (3) the names of persons responsible for the denial of records, id. at §
(e)(3); (4) the results of actions taken against the officer or employee responsible for improperly
withholding information, id. at § (e)(4); (5) and a copy of fee schedules and the total-amount of fees
collected by the agency in response to FOIA requests, id. at § (e)(6).

"d, at § 552 (f). See supra note 5 for the text of this section.
"2privacy Exemption, supra note 18, at 46.

'1°381 U.S. 479 (1965).
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marriage -ralationship, was unconstitutional.’’ In expressing the opinion of the Court, Justice Douglas
stated, "We deal with a right of privacy olu ar than the Bill of Rights--clder than our political parties, older than
our school system:. Marriage is a coming together for better ¢ r for worse, hopefully enduring, and intimate
to the degree of being sacred."''®

Justice Douglas also addressed the Issue that although many rights are not enumerated in the Bill
of -Rights, they are still protected fundamental rights. To this end, Justice Douglas stated:

The association of the peogle is not-mentioned in the Constitution nor in the Bill of Rights.
The right to educate a child in a school of the parent’s choice--whether public or private or
parochial--is also not mentioned. Nor is the right to study any particular subject or any
foreigrztlémguage. Yet the First Amendment has been construed to include certain of these
rights. '

Justice Douglas suggests in his opinion-that personal privacy rights are guaranteed in the “penumbras” of

the Bill-of Rights when he wrote, "[T]he First Amendment has a penumbra where privacy is-protected from

governmental intrusion.”""

Similarly, the Supreme Court's support of a constitutionally protected right to privacy was

118

demonstrated in-Roe v. Wade. In Roe, a pregnant single woman challenged, on right of privacy

grounds, a Texas criminal abortion law which-prohibited procuring or attempting an abortion except on
medical-advice for the purpose of saving the mother's life. Although the Court recognized that the right to
privacy was broad enough to encompass a woman's decision whether or not to terminate her
pregnancy,’’® they also ruled that this right was not absolute and the woman was not entitled to ter.ninate
her pregnancy whenever and however she wished.'® In addressing the privacy interest, the Coun .tated,

"[t]he Constitution does not explicitly mention any right of privacy. . . . [Hjowever . . . the [United States

"1d, at 486.

1 lS/d

15/d, at 382.

"1g, at 383.

8410 U.S. 113 (1973).
"91d. at 153.

2,
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Supreme] Court has recognized that a right of personal privacy, or a guarantee of certain areas or zones
of privacy, does exist under the Constitution."**'

Stanley v. Georgia'? is yet another case in which the individual’s right to privacy was recognized
and protected by-the Supreme-Cuurt. Stanley involved a defendant who was convicted of knowingly
possessing-obscene material in violation of a Georgia statute. On_appeal, the appellant arguv~<-that-the
Georgia statute was unconstitutional, insofar as it punished the mere private possession of ob¢ca.  «2iter.
In reversing the conviction, the Supreme Court stated, "For also fundamental is the nigat-to «.s. 4%, - ot
in véry limited circumstances, from unwanted government intrusions into one’s privacy.”**

Although the individual right to privacy is recognized as a fundamental right, this i ;iit is not
absolute, and must be balanced-against other societal interests.”®* One of the interests i3 ks % ..ced
against the right to-privacy is sociely’s right to know in the cuntext of government informatior. :  ;w.ying
the FOIA's privacy provisions under Exemptions 6 and 7(C), the public interest in disclosure is balanced
against the degiee of the invasion of privacy which would result from the disclosure. Befcre discussing the
manner in whi.n the court applies this balancing test, an examination of the provisions of Exemptions 6 and
7(C) would be instructive.

Y. PRIVACY EXEMPTIONS UNDER THE FOIA

Privacy concerns have baen argued in the courts under both Exemption 6 and 7(C). Although a
similar balancing test is appl:ad when employing each of these exemptions, they are designed :7 protect
two separate and distinct-privacy interests. However, prior to conducting the balancing test, the threshold
requirements:of these exemptions must be satisfied.

A. EXEMPTION 6 THRESHOLD REQUIREMENTS

Exemption 6 provides that the FOIA does not apply to matters that are “personnel and medical files

and similar files the disclosure of which would cause a clearly unwarranted invasion of personal privacy."'®

This exemption has remained unchanged since the FOIA's -enactment in 1966.'*® Designed to protect

2lld, at 152. See also Union Pacific R. Co. v. Botsford, 141 U.S. 250-(1891) (court stated, "No right
is held more sacred, or is more care:ully guarded by the common faw, than the right of every individual
to the possession and control of his own person, free from all restraint or interference of others, unless
by clear and unquestionable authority of law.” Id, at 251.).

‘%304 U.S. 557 (1969).

2Ud, at'564.

"**Hulett, Frivacy and the Freedom of Information Act, ADMIN, L. REV. 275, 277 (Summer 1975).

'*FOIA-1986, supra note 2, at § 552 (b)(6).

'2LITIGATION UNDER FOIA, supra note 39, at 89.
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confidential and personal details contained in files maintained by government agencies, Exemption 6
requires- a balancing of interests between individual privacy and the public's right to government
information.'”  In- expressing this purposs, Congress stated, "The phrase ’clearly unwarranted invasion
of personal privacy' enunciates a policy that will involve a balar.cing.of interests between the protection of
an individual's private affairs from unnecessary public scrutiny, and the presevation: of the public’s right ta
governmental information.™'?

Prior to “balancing these interests, the request for information must first meet the threshold
requirement of Exemption 6, in that the information must fall within-the meaniug of "personnel and medical
files and similar files." In Department of the Air Force v. Rose,'? student editors of the New York Law
Review were denied access to case summaries of honor and ethics hearings maintained at ...e United States
Air Force Academy, aven though all personz! referer..ies or other identifying infor viution had been ueleted
from the-summaries. The action-was initiated to compel disclosure under the FOIA. Thne Court addressed
the quesiion of whether the clause "the disclosure of which would constitute a clearly unwarranted invasion
or privacy.’ motified "personnel and medical files" or only "similar files.""™ in holding that the clause
modified *personnel and medical files", as well as "similar files", the Supreme Court noted that Congress did
not intend any per se-exemptions for personnel and medical files, but intended that their contents, ke the
contents of "similar files”, be subject tc the same balancing process.’'

Although- "personnel and medical files” are easily identified, there was not always complete
agreement concerning the-mieaning of "similar files”.**® Prior to 1982, judicial - interpretations of “similar
files" varied considerably, with the courts narrowly construing the term to only encompass information which
included "intimate" personal details.™ In other words, if the file was not a personnel or medical file and
did not cortain “intimate” personal details, the government had no right to withholn the information under
Exempticn 43,

ZRIGHT TO INFORMATION, supra note 12, at 9.

2ld,

122425 U.S. 352 (1976).

Yd. at 370.

g, at 372.

3DOJ CASE LIST, supra note 9, at 428-29.

"JId. See Board of Trade v. Commodity Futures Trading Comm’n, 627 F.2d 392, 399-400 (D.C. Cir.
1980) {holding that the identity of "trade sources" did not constitute similar files since the information was

not concerned with any aspect of their persunal lives)
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In 1982, in Department of State v. Washington Post Co.,"™ the Supreme Court, after reviewing the
legisiative history of the FOIA, held that Congress intended "similar files" to be interpreted broadly, rather
than narrowly.”® The Court rejected the narrow, restrictive interpretation of "similar files" and held that
any information that applied to a particular individual satisfied the threshold requirement of Exemption 6,'®
regardless of the "nature of the file in which the requested information [was] contained."™

In 1988, the Supreme Court's broad interpretation of "similar files" was narrowed by a divided panel

of the D.C. Circuit Court of Appeals in New York Times Co. v. NASA.™ In New York Times, a newspaper
brought suit against NASA to compel the release of the voice communication tape from the space shuttle
Challenger on the day of-its tragic destruction. NASA refused to release the tape asserting that because
the tape incorporated identifiable human voices, it was "related to” and “personal to" particular individuals
and was, therefore, a "similar file" under Exemption 6. In rejecting NASA’s argument, the district court
held that requested information must not only apply to a particular individual, as pronouncea by the
Supreme Court in Washington Post, but it must also be "personal® in nature, relating in some way to the

individual’s life:'*® The court held that the tape recorded voices of the Challenrer astronauts did not
constitute a “"similar file", since the tape did not contain information applying to a parti. Jlar individual’s
life."" As such, the appellate court upheld the lower court’s decision to compel the r.isclosure of the tape
recording.

In 1990, on rehearing, the D.C. Circuit Court of Appeals reversed its decision in New York

Times."? In rejecting the earlier decision, the court held that the voice communication tape applied to

%4456 U.S. 595 (1982).

¥°See id. at 599-603.

'3d. at 602.

Wid, at 601.

852 F.2d 602 (D.C. Cir. 1988), reh’g granted, 860 F.2d 1093 (D.C. Cir. 1988).

'91d. at 606.

uold_

"“'fd. The court siated, “[t]o call the sound of a human voice ‘personal information’ distorts the plain
meaning and common understanding Jf the phirase, as well as the meaning Congress ascribed to it. . .
[T]he tape contains r.,» information about any as.ronaut beyond participation in the launch.” Id. But see
id. at 609 (D. Ginsburg, J., dissenting} (stating that it is “inconceivable that the 'sound and inflection’ of a
person’s voice during the last seconds of his or her life is noi information that 'somehow relates to an
individual's life™).

“2New York Times Co., 920 F.2d 1002 (D.C. Cir. 1990).
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"particular individuals", and therefore, met the threshold requirement of Exemption 6." In reaching this
decision, the court concluded, "while the taped words do not comain information about the personal lives
of the astronauts, disclosure of the file would reveal the sound inflectionof the crew’s voices during the last
seconds of their lives. Therefore, the tape contains personal information, the release of which is subject to
the balancing of the public gain against-the private harm at which it is purchased."'** The court then
remanded the case to the district court to determine the strengths of the private and public interests involved
before deciding whether NASA should release the tape.'*®

It is important to note that another element is necessary to meet the threshold requirements of
Exemption 6. In addition to requiring that the requested material be personal information relating to a
particular individual, protection under Exemption 6 also-requires that the information be identifiable to a
"specific” individual.'*®

B. EXEMPTION 7 THRESHOLD REQUIREMENTS

Subsection (C) of Exemption 7 provides that-the FOIA does -not apply to “records or information
compiled for law enforcement purposes” which "could reasonably be expected to constitute an unwarranted
invasion-of personal privacy.""*’ Just as in the case of Exemption 6, before balancing the privacy interests
under Exemption 7(C), the requested information must fall within the exemption’s threshold requirements,
in that the "records or information” must be "compiled -for law enforcement purposes.” Unlike Exemption
6, the threshold requirements for Exemption 7 have undergone substantial amendment since the FOIA's
original implementation in 1966.

The FOIA, as originally enacted, exempted from disclosure all “investigatory files compiled for the
law enforcement purposes except to the extent available by law to a private party.""*® This exemption was
interpreted to provide broad protection for all records containing anything determined to be an “investigatory

g, at 1010.

“Id. at 1005.

“SId. at 1004.

“5DOJ CASE LIST, supra note 9, at 429. See, e.g., Arieff v. Department of the Navy, 712 F.2d 1462,
1467-68 (D.C. Cir. 1983) (list of drugs ordered for use by some members of group of over 600
individuals held not identifiable to any specific individual); Citizens for Envtl. Quality v. Department of
Agric., 602 F. Su; ,, 534, 540-41 (D.D.C. 1984) (health test results ordered disclosed because identity of
only agency employee tested could not, after deletion of his name, be ascertained from information
known outside agency).

“EQIA-1975, supra note 2, at § 552 (b)(7)(C).

“8EQIA-1966, supra note 17, at § 3(e)(7).
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file", in essence providing a per se exemption to all files which were found to be "investigatory" in

nature.'*®

As a result, federal agencies used Exemption 7 to withhold records characterized as
investigatory, although the withholding-would serve no legitimate interest.'® In those cases, the judicial
inquiry was limited to an examination of how and under what circumstances the requested information was
compiled, regardless of whether any further law.enforcement proceedings were likely or would be harmed-
by disclosure.''

‘In 1974, amendments to Exemption 7 were enacted specifically to reverse the overly broad judicial
interpretations applied to this exemption."® The 1974 amendments substituted the term "records” for
“files*, and prescribed that the withholding of records had-to be Justified by at least one of six specified
‘harms.™ By changing the language from "files” to “"records", agencies ware no longer able to withhold
information- merely because-the material was contained in an agency file. The amendments required-
agencies to look beyond the status of the requested material and consider instead the nature of the
particular document and the need to withhold it."* Under the 1974 amendments, the threshold questions
were whether the requested material was "investigatory” and whether it was "compiled for law enforcement
purposes.”® Once it was determined that a request pertained to an investigatory record compiled for
law enforcement purposes, the next question addressed whether release of the material would involve one
of the six specified harms."™® If one of these harms-existed, then the agency could withhold the requested

“SLITIGATION UNDER FOIA, supra note 39, at 103. See, e.g., Weisberg v. Department of Justice,
489 F.2d 1195 (D.C. Cir. 1973), cernt. denied, 416 U.S. 993 (1974) (holding that 10-year-old investigatory
files on Kennedy assassination were exempt although enforcement proceedings were apparently not
expected).

'Waldman, Privacy Versus Open Government: Section 7(C) Exemption of the Freedom of
Information Act, ANN. SURV. AM. L. 609 (1986) [hereinafter Privacy Versus Open Gov't].

S'LITIGATION UNDER FOIA, supra note 39, at 103.

¥id. at 104.

'®*The Attorney General's Memorandum on the 1974 Amendments to the Freedom of Information
Act, 5 (Feb. 1975) [hereinafter Att'y Gen. Memo-1974]. See supra note 50 for text of the 1974
amendment to Exemption 7.

>Ait'y Gen. Memo-1974, supra note 153.

“S/d. at 6. ‘“Investigatory records” were defined as records which reflected or resulted from
investigative efforts, and not only included activities in which the agencies took the initiative, but also
included situations where the- agency received complaints or other communications indicating possible
violations of law. The “law enforcement” definition included activities involving the detection, punishment
and prevention of law violations. /d.

%Yd., at 6-7.
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material One basis for nondisclosure set forth in the 1974 amendments concerned records which would
“constitute an unwarranted invasion of personal privacy."'”’

As previously noted, the 1974 amendments precipitated an increased volume of FOIA requests for
Federal law enforcement agencies. The increased activity made these agencies vulnerable to sophisticated
requesters who used the FOIA to obtain sensitive law- enforcement information. In-an effort to provide
greater law enforcement protection and avoid the impairr..ent of law enforcement interests, Exemption 7 was
once again amended in 1986."®

The 1986 amendments increased significantly the authority of federal agencies to withhold sensitive
law enforcement materials in their possession.'® In so doing, these amendments broadened the threshold
requirements of Exemption 7 to encompass a much more expansive range of law enforcement information.
Specifically, the 1986 amendments modified the introductory language i Exemption 7 in two respedts. first,
by deleting the word “investigatory,” and, second, by adding the words “or information.” As a result of these
modifications, the protections of Exemption 7 extended to all "records or information compiled for law
enforcement purposes.”'®

The expansion of Exemption 7 to include "information” compiled for law enforcement purposes was
the more technical of the two language modifications.'®’ This modification permits Exemption 7 to apply
not only to compilations of information as they are maintained in the particular records requested, but also
to any part of the information itself, so long as the information was compiled for law enforcement
purposes '® This modification was designed “to ensure that sensitive law enforcement information [was]
protected under Exemption 7 regardless of the particular forruat or record in which [it] [was]

maintained.”"® Thus, Exemption 7’s focus was broadened from "records” to items of “information"."®

*’See FOIA-1974, supra note 50, at § 552 (b)(7)(C).

BAtt'y Gen. Memo-1986, supra note 53, at 1.

%10, at ii.

'FQIA-1986, supra note 2, at § 552(b)(7).

'S1Att'y Gen. Memo-1986, supra note 53, at 5.

€2y,

/g, (quoting S. REP. NO. 221, 98th Cong., 1st Sess 23 (1983)).
'SAtt'y Gen. Memo-1986, supra note 53, at 5.
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The 1986 amendments built upon-the Supreme Court’'s approach to Exemption 7's threshold
requirements which was enunciated in FBI v. Abramson.' In Abramson, a journalist filed a request for
specific documents relating to the transmittal of information from the FBI to the White House in 1969 which
concerned particular individuals who had criticized the Administration. The FBI denied the request. The sole
question presented in the case was whether information contained in records compiled for law enforcement
purposes loses its exempt status when the infcrmation is incorporated into records compiled for purposes
other than law enforcement." The Court focused on the “kind of information™ contained in the law
-enforcement record and held that the information could be withheld.'”

As presently employed, Exemption 7 protections are available to items of-information which were
originally compiled by an agency for law enforcement purposes, even if the information is maintained in or
recompiled into a non-law enforcement record.'® As such, the emphasis has been placed on the contents
rather than the physical format of requested information.'® Therefore, in applying the Exemption 7
threshold requirements, agencies now focus on the content and compilation purpose of each item of
information involved, regardless of the overall character of the record in which the requested information
is maintained.'”

The second amendment to Exemption 7's threshold language was of much greater importance.™™
This amendment removed the requirement that records or information be "investigatory” in character in order
to qualify for Exemption 7 protection. Prior to this amendment, agencies and courts confronted with
Exemption 7 issues often struggled with the "investigatory™ requirement, since not all law enforcement
information could easily fit the label of "investigatory”.'? Although the courts generally interpreted

185456 U.S. 615 (1462).

Id. at 618.

971d. at 626, 632.

%19, Additionally, an item of information not initially compiled for law enforcement purposes can
qualify for Exemption 7 protection if it is substantiglly recompiled for a valid law enforcement purpose.
Id. at n.9. See, e.g., Lesar v. Department of Justice, 636 F.2d 472, 487 (D.C. Cir. 1980) (documents
which summarized FBI surveillance aclivities constituted “investigatory records” even if the actual
surveiliance records did not).

**“See, e.g., Center for Nat'l Sec. Studies v. CIA, 577 F. Supp. 584, 590 (D.D.C. 1983) (applying
Abramson, the court held that dupiicates of congressional records were not subject to disclosure).

Iptt'y Gen. Memo-1986, supra note 53, at 6.
171 ld.
.
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"investigatory" as requiring that the records in question resulted from specifically focused law enforcement
inquires," the distinction between "investigatory" and “noninvestigatory” law enforcement records was
difficult to discern.'™

The 1986 amendments were designed to eliminate the difficulty in distinguishing between
“investigatory" and “noninvestigatory” records, thereby broadening the potential scope of Exemption 7
protections.'”® By extending the protections of Exemption 7o all "records or information” that have been
"compiled for law enforcement purposes,” even records that could never have b<un regarded previously as
"investigatory" in nature now qualify for Exemption 7 protection, so long as they involve a law enforcement
purpose. This includes records generated for general law enforcement purposes that do not necessarily
relate to specific investigations.'”®

Nothing in the 1986 amendments has altered the basic Exemption 7 threshold requirement that the
records or information be "compiled for law enforcement purposes”.'”” In fact, as a result of these
amendments, the "law enforcement purposes” requirement now stands as 'the primary consideration for
determining Exemption 7 applicability.'® The law to be enforced within the meaning of "law enforcement
purposes” includes both civil and criminal statutes, as well as those statutes authorizing administrative
proceedings.'”®

What constitutes a proper "law enforcement purpose” within the meaning of Exemption 7 protection
can depend upon the primary purpose of the agency seeking to invoke the exemption.'® The courts have

"1d. The courts utilized this interpretation of “investigatory" rather than apply the term to records
which focusez on the routine monitoring or oversight of government programs. Compare, e.g., Sears
Roebuck & Co. v. GSA, 509 F.2d 527, 529-30 (D.C. Cir. 1974) (records submitted for mere monitoring of
employment discrimination found not to be “investigatory") with Center for Nat'l Policy Review on Race &
Urban Issues v. Weinburger, 502 F.2d 370, 373-74 (D.C. Cir. 1974) (records of agency review of public
schools suspected of discriminatory practices found to be “investigatory").

Aty Gen. Memo-1986, supra note 53, at 6. Compare, e.g., Gregory v. FDIC, 470 F. Supp. 1329,
1334 (D.D.C. 1979) (bank examination report "typifies routine oversight" and thus is not “investigatory”)
with Copus v Rougeau, 504 F. Supp. 534, 538 (D.D.C. 1980) (compliance review forecast report "clearly”
is investigatory record).

' Att’y Gen. Memo-1986, supra note 53, at 7.

176,d.

‘77Id.

‘nld.

'7°DOJ CASE LIST, supra note 9, at 448.

1®Att’y Gen, Memo-1986, supra note 53, at 7.
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in the past generally distinguished between agencies holding both law enforcement and administrative
functions and those whose principal function is in the area of traditional law enforcement.'®' Federal
agencies with both law enforcement and administrative functions were required to show that their records
involved the enforcement of a statute or regulation within their authority.'® By contrast, the records of
federal law enforcement agencies have been accorded varying degrees of special- deference when
considering whether the records meet the threshold requirements of Exemption 7,'® and, as a result, are
more._likely-to come within the exemption’s protections.

The full effcts of the 1986 amendments on the Exemption 7 threshold requirements still remain to
be seen.'™ ‘As the courts continue to apply the plain meaning of the threshold requirements in the
absence of the "investigatory” requirement, each federal agency should consider the extent to which any

5

of their records may now qualify for Exemption 7 protection."® In his memorandum'® on the 1986

amendments to the FOIA, the Attorney General echoed this thought when he made the following
observations:

For the principal federal civil and criminal law enforcement agencies, the elimination of the
"investigatory" limitation means that any record heretofore not considered covered by
Exemption 7 due solely to its noninvestigatory character is likely to be sufficiently related
to the agency's general law enforcement mission that it now can be considered for possible
Exemption 7 protection. Other agencies should carefully consider the extent to which any
of their records, even though not compiled for a specific investigation, are so directly
related to the enforcement of civil or criminal laws that they might reasonably meet
E)fgmption 7’s revised threshold standard and thus qualify for necessary protection under
it.

Once the threshold requirements of Exemptions 6 and 7 have been satisfied, the disclosure of
information involving privacy concerns will be determined by balancing the individual's privacy interests

wlld.

'82D0J CASE LIST, supra note 9, at 450.

**ld. Some courts have adopted a per se rule that qualifies all "investigative”" records of criminal law
enforcement agencics for protections under Exemption 7. Other courts, while still according significant
deference to these-agencies, require the agency to demonstrate some nexus between the records and a
proper law enforcement purpose to qualify for Exemption 7 protections. See generally id. at 450-.1.

®d, at 452,

155,d'

Aty Gen. Memo-1986, supra note 53.

“Iid. at 8. Specifically, such records as law enforcement manuals, background investigation

documents and program oversight reports can be prime candidates for consideration of Exemption 7
protections. /d. at 8-9.
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against the public's right to government information. The next section will examine the balancing process
employed by the courts in the protection of personal privacy interests.
Vi. BALANCING PRIVACY INTERESTS

In the -administration of the Freedom of Information Act, few decisions can be as complex and
challenging as those involving the possible protection of personal privacy.'® After the threshold
requirements of Exemptions 6 and 7(C) have been established, the focus of inquiry shifts to whether
disclosure of the material wou'd result in an invasion of personal privacy. Exemption 6 permits withholding
information to prevent a clearly unwarranted invasion of-personal privacy,"® while Exemption 7(C) permits
withholding if disclosure "could reasonably be expected to constitute an unwarranted invasion of personal
privacy.""® (emphasis added). Both of these exemptions require the balancing of the personal privacy
interest against the public interest in disclosure of the material.

In 1989, the Supreme Court issued a landmark FOIA decision in Department of Justice v. Reporters
Committee for Freedom of the Pr:ss,'" which greatly changed the manner in which federal agencies

would administer the balancing test for individual privacy interests under the FOIA's privacy exemptions.
A full understanding of this decisicn is essential for the proper application of Exemptions 6 and 7(C),
however, to place the Supreme Court’s holding in the proper perspective the balancing process employed
prior to Beporters Committee will be examined.
A. PRE-REPORTERS COMMITTEE BALANCING
Prior to the Supreme Court's decision in Reporters Committee, some courts which were confronted
with privacy interests under the FOIA utilized the balancing test set forth in Getman v. National Labor

Relations Board '*? In Getman, two labor law professors studying Nationat Labor Relations Board (NLRB)

voting patterns requested the names and addresses of employees eligible to vote in elections. The NLRB
denied the request, citing Exemption 6.' In their decision, the court traced the legislative history of the

'y S Department of Justice, Privacy Protection Under the Supreme Court's Reporters Committee
Decision, FOIA UPDATE 3 (Spring 1989) [hereinafter FOIA UPDATE-1989].

"®d. at § 552 (b)(7)(C). Prior to the 1986 amendments to the FOIA (discussed supra section V.B.),
withholding was appropriate when disclosure of law enforcement records "would” result in an
unwarranted invasion of personal privacy. See FOIA-1974, supra note 50, at § 552(b)(7)(C).

'OFQIA-1986, supra note 2, at § 552(b)(6).

"¥'489 U.S. _ , 103 L.Ed.2d 774, 109 S.Ct. ___ (1989) [hereinafter Reporters Committee IH].

%2450 F.2d 670 (D.C. Cir. 1971).

99The NLBR also -cited Exemptions 4 and 7, however the court found that these exemptions were
inapplicable to the case. /d. at 673.
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FOIA, defining the real thrust of Exemption 6 as a "guard against unnecessary disclosure of files . . . which
would contain ‘intimate details’ of a 'highly personal’ nature.'™* To that end, the court stated, "Exemption
6 requires a court reviewing the matter de novo to balance the right of privacy of affected individuals against
the right of the public to be informed; and the statutory language ‘clearly unwarranted’ instructs the court
w185

to tilt the balance in favor of disclosure.

In carrying out the balancing of interests required by Exemption 6, the Getman court employed a

use-specific approach and considered two factors. 1. whether disclosure would constitute an invasion of
privacy;'® and 2. whether the invasion was "warranted" by the public interest purpose of the requested
information.' The court found that although the release of the names and addresses of the employees
invaded their privacy, the invasion was minimal, and the significant nature of the research project "warranted”
the release of the information.'®®

Although the privacy interest balancing test required the courts to evaluate the importance of the
public interest served. by disclosure, the use-specific approach, such as the one utilized by the Getman

court, proved to be troublesome. For example, the Getman court found that a decision to grant disclosure

under Exemption 6 carried with it "an implicit limitation that the information, once disclosed, be used only
by the requesting party and for the public interest purpose upon which the balancing was based.'®®
However, if one were to employ the use-specific approach, there was no guarantee that the requested
information would actually be used for the asserted purpose.®® Additionally, even if one were to assume

that the Getman court was correct in considering the requester’s purpose for the information, there appeared

to be no authority for the court to impose limitations on the use of the information once it was released.”'

"®Id. at 675.
'Sd. at 674.
%,

¥Tld. at 675.
'%Id. at 677.
Id, at n.24.

Note, Developments Under the Freedom of Information Act-1987, 1988 DUKE L.J. 566, 601
[hereinafter Developments-1987].

21See Ditlow v. Shultz, 517 F.2d 166, 171 n.18 (D.C. Cir 1975) ("court would appear to be without
authority to impose. . . limitations [on use]").
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Another troublesome aspect of the use-specific approach involved the question of whether this
method was consistent with the FOIA’s statutory language requiring that records be released to "the
public."** Section 552(a) of the FOIA states that “[e]ach agency shall make available to the public
information” which is set forth in the FOIA's statutory provisions.®® It seems clear that Congress
envisioned a balancing process when they stated that the application of Exemption 6 would "involve a
balancing of interests between the protection of an individual's private affairs from unnecessary public
scrutiny, and the preservation of the public’s right to governmental information."”™ However, it was
unclear whether the balancing was to be performed in the context of a use-specified release which
considered the nature of the requesting parties.”®

In addition tc the use-specific approach set forth in Getman, courts also employed other methods

to evaluate the public interest that would be served by disclosure. Traditionally, the measure of the public
interest was determined by the public benefit gained from making the requested information available.®
The law was clear-that the disclosure had to benefit the public overall and not just the requester.”’ For
example, many courts found that a request made -for purely commercial purposes furthered no public
interest 2 Examples of interests that were found to be served by disclosure included the public oversight
of government operations,® and the public interest in disclosure of the misconduct of government
210

officials.

While the courts’ decisions prior to Reporters Committee varied in their treatment of factors such

as the weight and significance afforded to the requester’s purpose and commercial interest, all of the courts

“2Developments-1987, supra note 200.

2%0f course, the availability of this information would depend upon whether one of the exemptions
listed in § 552 (b)(7) was applicable.

2¥RIGHT TO INFORMATION, supra note 12, at 9,
25517 F.2d 171.
25GQUIDEBOOK-1990, supra note 38, at 1-122.

27ld. at 1-123. See also Brown v. FBI, 658 F.2d 71, 75 (2d Cir. 1981) ("[I]t is the interest of the
general public, and not that of the private litigant, that must be considered.”).

%See, e.g., Multnomah County Medical Soc’y v. Scott, 825 F.2d 1410, 1413 (9th Cir. 1987)
("[c]Jommercial interest does not warrant disclosure of otherwise private information.”). But see Aronson
v. HUD, 822 F2d 182, 185-86 (Ist Cir. 1987) (requester's commercial motivations not relevant to
evaluation of the public interest in disclosure).

#“GUIDEBOOK-1990, supra note 38, at 1-124.

2%Developments-1987, supra note 200.
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attempted to evaluate the public interest served by disclosure of the requested records. The Reporters
Committee decision departed significantly from the analysis employed by these courts, and set forth new
principles that altered the traditional balancing process for individual privacy interests under Exemptions 6
and 7(C).
B. REPORTERS COMMITTEE DECISION
1. The Case History

In Beporters_Committee, a news correspondent and an association of journalists made FOIA
requests to the Department.of Justice and the Federal Bureau of Investigation. The requesters sought the
criminal history records, or "rap sheets", of four brothers whose family company allegedly had obtained a
number of defense contracts as a result of an improper arrangement with a corrupt Congressman.?'' The
requesters received the information regarding three of the brothers who were deceased, however the
Department of Justice refused to release the information concerning the brother who was still living.

The requesters filed suit in the district court to compel release of the information. They claimed that
the information should have been released since "most, if not all, of the requested documents would be on
public record in the jurisdictions” in which the records were created.?'? The agencies.,i}owe;/er, argued
that the information could be withheld under the provisions of Exemptions 6 and 7(C).?*® The District
Court-entered a summary judgement dismissing the suit, and held that the rap sheets were protected from
disclosure by Exemptions 6 and 7(C).*"

The reporter and association appealed to the United States Court of Appeals for the District of
Columbia. The appeals court found that the primary factor to be considered in evaluating "public interest”
in disclosure was whether the state had made the requested information a part of the public record.?'®
If the states determined the information had a public interest, the court concluded that the federal judiciary
was not in a position to dispute that determination.?’® The court also held that both the requesters’ status

#"Reporters Committee ll, 489 U.S. at __, 103 L.Ed.2d at 785, 109 S.Ct. at _.

#2Reporters Comm. for Freedom of the Press v. Department of Justice, 816 f.2d 730, 732 (D.C. Cir.
1987 [hereinafter Reporters Committee 1}, reh'g denied, 831 F.2d 1124 (D.C. Cir. 1987) [hereinafter
Reporters Committee ], cert. granted, 108 S.Ct. 1467 (1988).

213Rgporters Committee 1, 816 F.2d at 732.

20 at 734. The court also concluded that since another statute (28 U.S.C. § 534) prohibited the
release of rap sheets to members of the public, Exemption 3, which protects information "specifically
exempted from disclosure by statute,” was applicable. /d.

2d, at 741.

Zleld'

27




as journalists and the specific purpose for the requested rnaterial were irrelevant to a determination of public

217 218
t.

interes Accordingly, the -court found that Exemptions 6 and 7(C) were inapplicable.
Consequently, the Court of Appeals reversed and directed the district court to determine, on remand,
‘whether the withheld- information-was publicly-available.?*® If the information was publicly available, the
district court was instructed to release the records.®

The Department of Justice filed a petition for rehearing, arguing that the appeals .court had
misinterpreted the term "public interest".?' The Court of Appeals denied the petition for rehearing;
however, the court modified its prior rationale. Contrary to their prior- holding, the court found that many
states had adopted policies or laws that prohibited the release of criminal history summaries to members
of the public.?® As such, the court determined that reliance on conflicting state disclosure policies could
be confusing and unworkable.?® Rather than rely on the state and local policies concerning the
disclosure of criminal records, the court instead directed the district court to make a factual determination
of the potential invasion of privacy.?* Specifically, the case was remanded for the district court to
determine whether the subject’s privacy interest in his rap sheet had faded because the information had
appeared-on the public record.®®

In reaffirming their previous holding, the Court of Appeals found that Congress had not given the
courts any standards against which to judge the public interest necessary for balancing under Exemptions

6 and 7(C) ®® Consequently, the court concluded that Congress could not have intended for the judiciary

271, at 741-42.

2% addition, the court held that Exemption 3 did not apply because 28 U.S.C. § 534 (see supra
note 214) did not qualify as a statute "specifically" exempting rap sheets from disclosure. /d. at 736.

2199, at 742-43.

2.

*'Reporters Committee Il, 831 F.2d 1124.
22 at 1125.

2y,

244, at 1127.

250y,

2819, at 1126.
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to measure the public_interest in disclosure of the requested information.?®” Instead, the court held that
the phrase "public interest® meant nothing more that the general policy of the FOIA favoring disclosure.”®

The Court of Appeals’ decision in this case severely questioned the mechanics of the talancing
process under the FOIA's privacy exemptions, thereby leaving great confusion and uncertainty over what
approach should be employed:®® Recognizing the potential effect of this decision on values of personal
privacy, the Supreme Court granted certiorati and issued a landmark decision that further altered -the
balancing process employed for Exemptions 6 and 7(C).

2. The Decision

The Supreme Court in Reporters Committee reversed the decision of the Court of Appeals and held
that the disclosure of rap sheets cunstituted an unwarranted invaslon of privacy under Exeption 7(C).""
In reaching their decision, the Court reaffirmed that personal privacy protection under Exemption 7(C)
required a balancing of the privacy interest against the public interest in disclcsure. However, in applying
their balancing test, the Court established five new guiding principles that currently govern the process by
which privacy interest determinations are made under both Exemptions € and 7(C).*' These new
principles should guide future privacy protection decisions by clarifying how the-piivacy and public interests
are to be measured.

a. ‘Practical Obscurity” Standard

In Reporters Committee, the Supreme Court first addressed whether a privacy right-existed with

respect to the rap sheets, especially since tt e information had been previously released to the public.?*
In establishing a "practical obscurity” standard,? the Court found that substantial privacy interests could
exist in personal information, even though the information has been made available to the general public
at some place and point in time.”* The Court stated, "the fact that an event is not wholly private does

2.

2.

Z9FOIA UPDATE-1989, supra note 188.

“Reporters Committee 1ll, 489 U.S. at __, 103 L.Ed.2d at 800, 109 S.Ct. at __. The Supreme
Court determined that Exemption 7(C) covered this case. As such, the Court had no occasion to
address the application of Exemption 6. /d. at 788 n.12.

2pOJ CASE LIST, supra note 9, at 430.

*?Reporters Committee Hl, 489 U.S. at ___, 103 L.Ed.2d at 789, 109 S.Ct. at _.

Md. at 788,

ZEQIA UPDATE-1989, supra note 188.
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not mean that an individual has no interest in limiting disclosure or dissemination of the information.”*
The Court further observed that:if the information was in fact “'freely available’, there would be no-reason
to invoke-the FOIA to obtain access to" it.** Accordingly, the court found that a privacy right existed in
the rap sheets.
b. Requester's Identity and Purpose Irrelevant

The Court next addressed what public interest factors, if any, might warrant an invasion of an
individual's privacy right. In determining the public interest, the Court declared, “the identity of the
requesting party has no bearing on the merits of his or her FOIA request.”®’ As such, the Court held that
neither the identity of the FOIA requester, nor the purpose of tire request could be taken into consideration
in determining what should be released under the FOIA?*® Therefore, the:rights of the journalists in the
case were found to be no_different from those that could have been “asserted by any other third-party.?*®

¢. Nature of Requested Document and Relationship to Public
Interest

Rather than rely upon the requester's particular purpose, circumstances or proposed use of the
information, the Court directed that determinations of public inlerest "must turn on the nature of the
requested document-and its relationship to" the basic purpose of the FOIA.**® Consistent with this holding,
the Court did not consider the particular purpose for which the journalists made the FOIA request. Instead,
the Court looked only at the nature of the contents of the information in order to determine whether the
public interest would be served by disclosure.?' Thus, the Supreme Court effectively overruled the
Getman court’s use-specific approach to public interest (discussed supra, section VLA.).

¢. "Basic Purpose’ of the FOIA
The Court continued its analysis of the public interest, declaring for the first time that the scope of

public interest would be limited to the kind of public interest contemplated by Congres. in enacting the

#*Reporters Committee Iil, 489 U.S. at __, 103 LEd.2d at 794, 109 S.Ct. at __.

2814, at 790.

274 at 794. The single exception to this rule is that an agency will not be permitted to invoke an
exemption where the interest to be protected is the requester’s own interest. Id.

2y,

29d. at 794-95.

29/d. at 795.

2FQIA UPDATE-1989, supra note 188, at 4.
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FOIA2*2? The Court emphasized that the basic purpose of the FOIA was to "shed[] light on an agency's
performance of its statutory duty."**®> Applying this purpose to the privacy interest in the disclosure of the
rap sheets, the Couit declared:

Conceivably [the rap sheets] would provide details to include i a news story, but, in itself,
this is not the kind of public interest for which Congress enacted the FOIA. . . . [A]ithough
there is undoubted some public interest in anyone’s criminal history, especially if the history
is in some way related to the subject’s dealing with a public official or agency, the FOIA’s
central purpose is to ensure that the Government's activities be opened to the sharp eye
of public scrutiny, not that information about private citizens that happens to-be in the
warehouse of the Government be so disclosed.?** (emphasis in original).

Accordingly, the Court found that releasing the rap sheets "would not shed any light on the conduct of any
Government agency or official.”*** As a resuit, the Court determined that there was no public interest in
the disclosure of the rap sheets.

e. Categorical Balancing
The final principle announced in Reporters Committee concerned what the Court termed “categorical

balancing”. This principle acknowledged the fact that a certain category of informaticn would always be
pro’acted from disclosure regardless of the individual circumstances of the case, since disclosure of this
type of information would always result in an unwarranted invasion of personal privacy.** These
categorical decisions are appropriate "when a case fits into a genus in which the balance characteristically
tips in one direction.”®” Applying this new principle, the Court concluded, “as a categorical matter,” that
the rap sheets were properly withheid under Exemption 7(C).%*®

The decision announced by the 3upreme Court in Reporters Commitice has greatly affected

personal privacy interest palancing under ;e FOIA.>*® The new principles estaLi: hed by the Court have

2.

*Reporters Committee lll, 489 U.S. at __, 103 L.Ed.2d at 795-96, 109 S.Ct. at __.
*Id. at 796-97.

51d. at 796.

SFOJA UPDATE-1989, supra note 188, at 4.

#7Reporters Committee Ill, 489 U.S. at __, 103 L.Ed.2d at 798, 109 S.Ct. at __.
24/d. at 800.

290l UPDATE-1989, supra note 188, at 7.
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altered the balancing process by which privacy-protection decisions are made.® The next section will
detail the personal privacy balancing process as it now exists in light of the Reporters Committee decision.
C. POST-REPORTERS COMMITTEE BALANCING

Although the principles expressed in Reporters_Committee were applied to balancing under

Exemption 7(C), these principles are equally applicable to Exemption 6 balancing.?®' As previously stated,
once the threshold requirements of Exemptions 6 and 7(C) have been established (discussed-supra section
V), the-inquiry-shifts to whether disclosure would result in an unwarranted invasion of personal privacy.
When conducting this inquiry, the following decisionmaking process should be employed.

1. ldentify Personal Privacy Interest

The first step in Exemption 6 and 7(C) balancing requires one to determine whether disclosure of
the requested information would jeopardize a personal privacy interest.”™ If no personal privacy mterest
is threatened by disclosure, then Exemptions 6 and 7(C) do not apply.”™ No further analysis is required,
and the requested information should be released.

Assessing personal privacy interests under Exemption 6 requires that the threat to privacy be real
rather than speculative.®® This requirement was originally interpreted to mean that the privacy interest
had to be threatened by the actual disclosure of the information and not by any possible "secondary effects”
of the release®> However, it is now recognized that even “secondary effects” of disclosure will be
sufficient to establish a privacy interest in the information.”®® Additionally, it had been held that there was
no expectation of privacy in informatior. which had been previously released to the general public or was

especially well known " This issue was settled in Reporters Committee when the court formulated the

g,

25‘Id.

252’d.

Yd,

#DOJ CASE LIST, supra note 9, at 431. See, e.g., Department of the Air Force v. Rose, 425 U.S.
352, 380 n19 (1976€) (indicates that legislative history of Exemption 6 directs that threats to privacy
interests be more than mere possibilities).

2°DOJ CASE LIST, supra note 9, at 431.

25See National Ass'n of Retired Fed. Employees v. Horner, 879 F.2d 873, 878 (D.C. Cir. 1989)
("Where there is a substantial probability that disclosure will cause an interference with personal privacy,
it matters not that there may be two or three links in the causal chain.”).

#*’D0OJ CASE LIST, supra note 9, at 432.
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“practical obscurity” standard. This standard recognizes that even though some information has been made
available to-the public, a privacy interest still exists, if the public information is now "hard-to-obtain".?**
As such, the "practical obscurity”-standard should be applied in all cases where the requested information
has previously been released to the general public.

Another factor to consider in assessing personal privacy interests under Exemption 6 concerns the
status of the individual whose privacy interest is threatened. For example, the-courts have held that neither
corporations nor associations have protectible privacy interests under Exemption 6.2° Likewise, death
has-also been found to extinguish personal privacy interests under the FOIA**® However, information
concerning a deceased person may by withheld to protect the privacy interests of surviving family
members.?®'  Additionally, courts have determined that public figures, by virtue of their status alone, do
not forfeit all of their rights to privacy, even though their status, in some cases, may-tend to diminish their
privacy right.?? It-should also be noted that foreign nationals are entitled to the same privacy rights under
the FOIA as U.S. citizens.®®

Personal privacy interests under Exemption 7(C) are determined in much the same way as described
for Exemption 6, except that the requested information pertains to law enforcement records. It has been
generally recognized that the mere mention of an individual’'s name in a law enforcement file could
potentially threaten that individual's privacy interests.®® As a result, privacy interests threatened by the
disclosure of law enforcement records are more readily apparent and easily justified. For example,
Exemption 7(C) recognizes the privacy interests of investigators working for law enforcement agencies, in
that these investigators’ "anonymity may well be impottant 'to their personal safety and the effective
discharge of their public responsibilities.”®®> Although the courts are concerned with the privacy interests

**Reporters Committee Ill, 489 U.S. at __, 103 L.Ed.2d at 790, 109 S.Ct. at _.

39p0J CASE LIST, supra note 9, at 432. However, an exception to this rule applies in the case of a
closely held corporation or simifar entity. /d.

*d. at 433.

g,

2.

9y,

*®Id, at 460. For example, inclusion of one's name in a law enforcement file may result in
embarrassment, harassment, personal discomfort, damage to reputation, or derogatory inferences. See

generally id.

SPrivacy Versus Open Gov't, supra note 150, at 610-11.
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of law enforcement personnel, they have been unwilling to apply a blanket exemption for the names of all
law enforcement personnel in all cases.*®

Privacy interests have also been extended to individuals who have been the subjects of criminal

267

investigations, much like the rap sheets at issue in Reporters Committee.™" Furthermore, just because

an individual's name has been previously disclosed in a law enforcement record does not mean that the
individual loses his right to privacy in further disclosure?® This application necessarily involves the
“practical obscurity” standard enunciated in Reporters Committee. The Courts have also found protectible
privacy interests in the-identities of government informants, as well as the names of witnesses, their home
and business addresses, and their telephone numbers.?®
2. Identify Public Interest

Once a personal privacy interest has been established, the balancing process under Exemptions
6 and 7(C)-requires the identification of a public interest.?”® The requester has the burden of establishing
that disclosure of the requested material would serve the publicinterest.”’" If disclosure of the information
woulc serve no public interest, then any identified privacy interest should be protected and the information
should be withheld.?”? For example, it has been-held that "something, even a modest privacy interest,
outweighs nothing every time."*® However, if the a public interest is identified, then some measure of
value is attached to it, so that balancing against the threatened privacy interest can be conducted.”™

In determining whether a public interest exists, an agency should look to the public benefit, if any,
which would be derived from disclosure. However, the public benelit is only considered in light of the

content and context of the requested information.”® Witt the Supreme Court's decision in Reporters

#5DOJ CASE LIST, supra note 9, at 462.

*7See generally id. at 460-61.

34, at 460.

9d, at 462-63.

#OEOIA UPDATE, supra note 188, at 7.

"DOJ CASE LIST, supra note 9, at 435.

#2FOIA UPDATE, supra note 188, at 7.

#National Ass'n of Retired Fed. Employees v. Horner, 879 F.2d 873, 879 (D.C. Cir. 1989).
#4p0J CASE LIST, supra note 8, at 435.

“SFQIA UPDATE, supra note 188, at 7.
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Committee, it is clear that the requester's particular purpose, personal interests, circumstances and
proposed use of the information are irrelevant to a determination of public interest.?”® As such, all FOIA
requesters should be treated alike in making disclosure decisions, except when the privacy interest to be
protected belongs solely to the requester himself.?”” Under these circumstances, the information should
be disclosed.
3. Determine "Qualified" Public Interest

Although -a public interest may be argued in a number of different ways, the public interest
contemplated after Reporters Committee is fimited to the FOIA’s basic purpose which concerns information
that directly reveals the operations or activities of the government. If the information does not refate to these
governmental functions, then the “interest falls outside the ambit of public interest that the FOIA was enacted
to serve."”®® Moreover, the requested information must directly reveal official government activities, and
not-merely permit inferences about the conduct of an agency or government official.?’

This narrowing of the public interest under the FOIA can be expected to have a significant effect on
FOIA decisionmaking, especially-when disclosure under Exemption 7(C) is contemplated.?®® As a result
of this new standard, the requester of law enforcement records which pertain to a particular individual will
have a difficult time demonstrating how the requested information relates to an agency’s operations or
activities.®®' Thus, even if a public interest has been identified, to qualify for balancing against the privacy
interest, the public interest must fall within the basic purpose of the FOIA. if the basic purpose is not
satisfied, then the identified privacy interest-should be protected by withholding the information.?®

4. Balance Privacy Interest Against Public Interest

The fourth and final step in the decisionmaking process regarding Exemptions 6 and 7(C) requires

the balancing of the qualified public interest against the personal privacy interest.® In conducting this

balancing, an assessment and comparison of the relative magnitudes of the conflicting interests becomes

8y,

*"DOJ CASE LIST, supra note 9, at 435.

“®Reporters Committee Ill, 489 U.S. at ___, 103 L.Ed.2d at 797, 109 S.Ct. at __.
#"DOJ CASE LIST, supra note 9, at 436.

#FQIA UPDATE, supra nole 188, at 6.

2'D0J CASE LIST, supra note 9, at 464.

#2FOIA UPDATE, supra note 188, at 7.
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necessary #** If the privacy interest outweighs the public interest, then the privacy exemption applics and
the information should he withheld. However, if the public i:iterest is greater, then the privacy exemption
does not apply, and the information should be released.

Although balancing under Exemption 6 and 7(C) is conducted in a similar manner, these exemptions
require separate standards for disclosure. Exemption 7(C)'s statutory language is much broader than the
comparable language in Exemption 6, and, therefore, establishes a lesser burden of proof to justify
withholding *** The Supreme Court addressed this issue in Reporters Committee when they declared that
. st ndarc for eva' .ating a thre*ened invasion of privacy interests resulting from disclosure of records
o 7 " lsw-enforcement purposes [under Exemption 7(C)] is somewhat broader than the standard
anpiLabife to personnel, medical and similar files [under Exemption 6]."2%

The broad nature of Exemption 7(C) as compared to Exemption 6 is apparent in two respects. First,
the "clearly unwarranted” language of Exemption 6 has been held to tip the balance in favor of
disclosure,” while the-omission of the term “clearly’ from the language of Exemption 7(C) lessens the
burden of disclosure of-lav enforcement records.®® Secondly, while Exemption 6 refers io disclosures
that "would constitute” an unwarranted invasion of privacy, Exemption 7(C) provides protection when
disclosure "could reasonably be expected to constitute” an unwarranted invasion of privacy. This provision
in Exemption 7(C), which was incorporated as a result of the 1986 amendments to the FOIA, further
broadened the protections - wrded under this exemption.?

Applying the balancing standards for Exemptions 6-and 7(C), the courts have upheld the
nondisclosure of information concerning marital status, legitimacy of children, medical condition, family fights

and reputation ® In essence, the cour:s have found an interest in protecting information concerning the

2.

#5D0OJ CASE LIST, supra note 9, at 459.

**Reporters Committee Ill, 489 U.S. at ___, 103 L.Ed.2d at 785, 109 S.Ct. at _.

#'DOJ CASE LIST, supra note 9, at 438.

**Id. at 459.

**Id  In adopting the "could reasonably be expected to" language, Congress established a more
relaxed standard 10 be met by agencies wishing to invoke Exemption 7(C). As a result, a lesser degree
of certainty of harin is required in determining whether law enforcement records should be disclosed.
As such, the language under the 1986 amendments allows greater latitude in protecting privacy interests
under Exemption 7(C). See Ait'y Gen. Memo-1986, supra note 53. at 10-12.

#¥DOJ CASE LIST, supra note 9, at 439.
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personal, intimate detaiis of an individual's life, if the release of the information is likely to cause distress or
embarrassment.®'

Requests for mailing lists have been the source of a significant amount of litigation under the
FOIA?? After Reporters Committee, the courts have ignored the requester's intended purpose for the lists
and have held that these lists were protected from disclosure under Exemption 6.2° However, the courts
have treated requests for information concerning civilian and military federal employees differently. In these
cases, employees’ names, present and past position titles, grades, salaries and duty stations are generally
releasable, since it has been determined that no privacy interest exists with respect to such information.”
Conversely, certain military personnel are entitled to greater privacy protections than other military members
and civilian employees. Specifically, the courts have found that servicemen stationed abroad have a greater
expectation of privacy, which in turn prevents information about them from being released.**

5. Additional Considerations

it is important to-note that although some portions of a record may by withheld, all reasonably
segregable, nonexempt portions of the file must be released.® In a normal case, the removal of all
personal identifying information concerning an individual would be sufficient to protect the individual's
privacy interests. However, in other cases, even the deletion of all personal identifying information would
not be adequate to provide privacy protection® Under these circumstances, even the segregable
portions of the record should be withheld. Segregation of the record will also be inappropriate when a
request is limited to information pertaining to an identified or identifiable person.?®

Furthermore, one should also remember that there are an assortment of cases which come under
the “categorical balancing” standard. If information is appropriate for “categorical" treatment, then the
material can be withheld without regard to the individual circumstances surrounding the information.*

Ny,

@2y,

2%4d. at 440.

2d, at 441,

25y,

*%d. at 443. See FOIA-1986, supra note 2, at § 552(b).
#7D0J CASE LIST, supra note 9, at 443.

#8d. at 444.

**Reporters Committee 1Il, 489 U.S. at __, 103 L.Ed.2d at 798, 109 S.Ct. at __.
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Just as the rap sheets in Reporters Committee were held to be entitled to categorical protection, other
categories of information under Exemptions 6-and 7(C) are also eligible for such treatment. For.example,
categorical withholding - nder Exemption 7(C) should protect the identities of law enforcement personnel
mentioned in routine investigations.®® Additionally, although the courts have.not completely settled the
issue, it would appear that mailing lists containing home addresses are also eligible for categorical protection
under Exemption 6.*'

V. CONCLUSION

This article has examined the individual right to privacy as it currently exists under the Freedom of
Information Act The legislative history of the FOIA confirms that it was enacted to provide for the disclosure
of government information, thereby deterring secrecy and ensuring an informed citizenry. However, from
the-outset, legislators recognized that these goals would be in direct conflict with the-individual right to
privacy. In an effort to provide protection for-individual privacy rights, as well as ensure continued access
to government information, the FOIA contains two provisions which strike a balance between these
competing interests: Exemptions 6 and 7(C).

Although the FOIA has undergone significant revision since its original enactment, the privacy
protections have remained, and, in fact, have been strengthened as a result of statutory amendment and
judicial action. The most recent amendments to the FOIA greatly enhanced the right to privacy associated
with law enforcement records, and provided more authority for federal agencies to withhold information due

to privacy concerns. In addition, the Supreme Court’s decision in.Reporters Committee evinced a desire

to further expand privacy rights by narrowing the inquiry into the public interest which is necessary for
balancing under Exemptions 6 and 7(C). -Moreover, the Reporters Committee decision established several

new guiding principles which make it more difficult for FOIA requesters to justify the disclosure of
government information pertaining to a particular individual.

At present, it appears that the scope of personal privacy rights under the FOIA is at its apex. As
such, one could argue that the FOIA's expanded privacy protections could potentially be abused by federal
agencies attempting to hide behind the privacy exemptions in an effort to withhold information. While
Congress recognized the necessity for a balance between disclosure and confidentiality, such abuses are
possible and "[a] government by secrecy benefits no one. It injures the people it seeks to serve; it injures

its own integrity and operation. It breeds mistrust, dampens fervor of its citizens, and mocks their

¥¥DOJ CASE LIST, supra note 9, at 462.

%'d, at 440. See National Ass'n of Retired Fed. Employees v. Horner, 879 F.2d 873, 879 (D.C. Cir.
1989) (court held that names and addresses of federal annuitants qualify for categorical withholding).
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loyalty.”*? However, if this-became the prevalent practice, Congress could pass legislation much like the
1974 amendments which were enacted to deter attempts by federal agencies to circumvent the FOIA's
primary purpose of-disclosure.

In any event, personal privacy protection under the Freedom-of Information Act will continue to
evolve with the courts maintaining the delicate balance between the individual right to privacy and the

public’s right of access to government information.

*2RIGHT TO INFORMATION, supra note 12, at 10.
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