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FERMANENT NEUTRALITY AND THE FANAMA CANAL AFTER 199

L

CHAFTEFR 1

INTRODUCTION

Thiz paper examines the strategic implications for the
United States ot the Treaty Concerning the Fermanent Neutrality
and Operation of the Fanama Canal after 1999, My analysis
includes a review of neutrality as a general councept of
international law as applied to the Fanmama Canal, an sxamination
of the Neutrality Treaty of 1977, and consideration of likely
threats to the camal and possible US responses. The paper
concludes with recommendations for policy makers should the

canal’'s permanent neutrality and operation be challenged.
BACHGROUND

There are few issues in the history of US foreign policy
that have so captivated US public interest and evoked such fierce
emotionalism as the Fanama Canal. Eleven and one-hal+t years ago,
U.85. Fresident Carter and Fanama's General Omar Torrijos signed
two new treaties which promised to begin a new era in US-
Fanamanian relations. The two treaties, the Fanama Canal Treaty?
and the Treaty Concerning the Fermanent Neutrality and Operation
of the Pahama Canal®, were signed by the two leaders 7 September
1977, and ratified by the US Senate six months later. The
Congressional and public debate over treaty ratification pitted

conservatives, who saw the treaties as a betrayal of US interests
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me jori bty viobe (H&8-I2L0, the US Senate consented to ratification
subject to various amendments, conditions, reservations, and
wnderstandings. The ratifications were exchanged 16 June 1978 in

Fanama, and the two treaties entered into force 1| October 1979%9.

The Fanama Canal Treaties of 1977

The Fanama Canal Treaty abrogated all previous treaties and
agreements between the US and the Republic of Fanama concerning
the Fanama Canal and the Fanama Canal Zone. The new treaty
provided a transitional period for the gradual transfer of
responsibility for canal operation o Fanama. During this
period, the US retains primary responsibility for defense of the
canal. The Fanama Canal Treaty terminates at noon on =1
December 1999. Thereafter, according to the Neutrality Treaty,
"only the Republic of Fanama shall...maintain military
forces...within its national territory."® The Neutrality Treaty
established a regime of permanent neutralilty for the canal that
is to be maintained by both the US and Fanama. The treaty
stipulated the principles of neutrality to be followed, and gave
the US the right of expeditious transit and unilateral defense of

the canal.

The Issues

The United States has primary responsibility for defending

rJ
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the canal and the right to marintain military forces in Famams

H

urtil the year 2000, S urilateral action to maintain or restore

ifi

T

the canal 's permanent neutrality and operation should it become
necessary, although certain to incite adverse public opinion,
would be clearly supportable on the basis of US rights under both
treaties.

Not as clear is the situation after 1999, when US unilateral
action to maintain canal operation and neutralilty might involve
the use of military force, to include the reintroduction of
ground forces. Notwithstanding US treaty rights, the uninvited
reintroduction of US forces into Fanamanian territory, even with
the most altruistic aof intentions, is fraught with difficulties.
Under what circumstances should the US consider the use of
military force to maintain the treaty? At what point does US
unilateral action to maintain permanent neutrality destroy the
canal 's regime of neutrality? Will US unilateral action to
ms .ntain the canal ‘s operation invite increased violence that
results in closing the camnal™ In which scenarios is the US
likely to risk damaging long term interests in the hemisphetre

while exercising the right to unilaterally intervene?

ASSUMF T IONS

Some underlying assumptions about the near term are
necessary in order to narrow the range of variables. The
following assumptions are based on current trends or stated
policy.

1. There will be no new treaty arrangement with Fanama to

provide for the stationing of US forces in Fanama beyond 1999.




o The Unitsd States will withdraw 1ts rorces +eon Faniana
rnot later than 21 December 999 as required by the 1977 treaties.
All provisions of the Fanama Canal Treaty will be homnored and
executad, and the teeaty will terminate as scheduled.

I. The economic value of the canal will remain +ai1rly
constant. While the canal is still "an important wtility to the
United States and world trade...its existence 1s by no means
vital or critical in the long term."* The canal will continue to
play a much larger role in the economies of developing rnations.,
Countries in Certral America and the West coast of South America
are heavily dependent on the canal.=

4. The canal’'s military value to the US will not change.
Unimpeded use of the canal enhances military mobility and
flexibility but cannot be guaranteed in general war. The canal’'s
vulnerability to modern weapons makes it prudent to assume that
the carnal will be closed by hostile action in a global war.

9. Democratic institutions in Fanama will tremain weak and
sub ject to manipulation by the military. US foreign policy, the
war on drugs, and US economic and social influences will prove

adeguate substitutes for the withdrawn US military force to

sustain anti-American sentiment in Fanama after 199%.

ENDNOTES

1. Department of State, "Fanama Canal Treaty,'" 7 September
1977, TIAS 10030, Treaties and Other International Acts Series.
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and Other International Acts Series. (hereafter referred to as the
Neutrality Treaty).
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CHFTER IT

FERMANENT MNEUTRALITY

Fermanent neatrality, or more properly, newtralization has a
long tradition in internatronal lew and has lonmg bheen & tactor 1n
the foreign relaticns of nations. Neutralization can be detined
A3 "a special international status designed to restrict the
intrusion of specified state actions in a specitfied area."* While
the terms neutrality and neutral refer to the nor—-belligerent
posture of a state, or the special protection atforded certain
establishments ar organizations in time of war, neutralization
refers to the status of a state or geographic area whose
independence, integrity, and security are guaranteed by
international agreement for all time.® A state or area that is
neutralized is permanently neutral. Neither term should be
confused with demilitarization since a state can be permanently
neutral without giving up its armed forces. Another similar term
with an entirely different meaning 1s neutralism which refers to
a state’ s nonaligned status with resgpect to the super powers.

Fermanent neutrality is established by international
agreement and imposes reciprocal obligations, guarantees and
responsibilities on the contracting parties. The motivations for
such arn agreement usually lie in the self-interest of the parties
by enhancing the international order, supporting political or
territorial integrity, or improving military security and
r.ierating defense costs. Dnce negotiated and ratified, the weak

link in any neutralit+y agreement is the effectiveness of the




tormal commitmernts proysided for 10 the treaty 1n the face of
political realitiss., Since neutralization is litely to represent
only a compromise agreement between the contracting parties,
wnilateral action to maintain mneutralilty inevitably rairses
questions of partiality and "tend to destroy a neutralization

arrangement under the guise of entforcing 1t. "=

THE FANAMA CANAL

A review of the history of the Fanama Canal in terms of
neutralization provides not only the background with which to
examine the 1977 treaty, but gives a frame ot reference for

considering LS-Fanamanian relations.

The Beginning

The California gold rush of the 18405 created the economic
incentive for the development of a modern transportation system
across the Isthmus of Fanama. Great Britain, the world’'s
greatest sea power at the time, was also interested in the
commercial prospects of a new trade route to the Facific, and had
already entered into an agreement with Colombia to guarantee
transit across the isthmus. The mutual interests of the US and
Great Britain led to the Clayton—-Bulwer Convention, signed 19
April 1850. This agreement established the neutral character of
any future ship canal that might be constructed between the
Atlantic and Facific Uceans. The US and Great Britain declared
that neither would seek exclusive coanttrol over any such canal,
and neither would fortify or occupy any part of Central Ametrica.

In case of war between the two parties, they agreed not to




blockade, detairn or capture each other’'s ships within the camzl.
Thay further aareed that aftter such a canal was compliersa, they
would "protect it from interruption, seizure, orf unjust
confiscation, and ... guarantee the neutrality thereont, o that
the sald Canal may forever be open and free..." The treaty
concluded by sstablishing a "general principle ... that the same
Canals, or railways, being open to the citizens and sublects of
the United States and Great Britain on equal terms, shall, alsao,
be open on like terms to the citizens and subjects ot every cther
State which iz willing to grant thereto, such protection as the
United States and Great Britain engage to afford." Besides
articulating the precept of neutrality for an isthmian canal, the
Clavton-Bulwer treaty also established the precedent of inviting
other states to accede to the principles and objectives of the
treaty.”

While an American company completed construction of an
isthmian railway between Colon and Fanama City, a Frenchman
pursued his dream of building a canal through the Isthmus of
Suez. Under Ferdinand de Lesseps, who would later fail in
Fanama, the Suez Maritime Canal Company completed a canal across
Suez and opened it to traffic in 1869. bBut it was not until
nearly 20 years later that an international agreement on the
rneutral character of the Suez Canal was reached. The agreement,
the 1888 Convention of Constantinople, provided regulations and
enforcement provisions deemed necessary to keep the canal always
"free and open, 1n time of war as in time of peace, to every
vessel of commerce or of war, without distinction of flag..."

Other provisions delineated the terms under which belligerent




warships could use the canal. The Convention prezerved Eq.pt s
sovereign rights and charged Egqypt with the responsibility of
insuring the protection of the canal, under the supervision of an
international commission.®

The rise of American naval power and acquisition of overseas
territories incident to the Spanish—-American War =nabled the US
to fill the vacuum in Central America created by the Royal Navy's
withdrawal from the Western Hemisphere and the failure of de
Lessep’'s French Fanama Canal Company in 18973, This transition
was recognized in the Hay-Fauncefote Treaty of 1901. The US and
Great Britain agreed that the 1830 Clayton-Bulwer Treaty was
superseded "without impairing the ’‘general principle’ of

neutralization established inm Article VIII of that Convention,"

and that a canal could be constructed by the US alone. The US
was granted the exclusive right of regulating and managing the
canal. The US adopted, "as the basis of the neutralization of
such ship—canal, the following Rules, substantially as embodied
in the Convention of Constantinople ... The Canal shall be free
and open to the vessels of commerce and of war of all nations
observing the Rules, on terms of equal squality ... the Canal
shall never be blockaded, nor shall any right of war be exercised
nor any act of hostility be committed within it. The United
States, however, shall be at liberty to maintain such military
police along the canal as may be necessary to protect it against
lawlessness and disorder." Additional rules restricted
provisioning, troop movement, and length of stay within the canal

and adjacent waters for belligerent naval ships.*




The political machinations of Fhilippe Bumau-\Varilla, a
tormer director and the chief stockholder of the defunct Frencr
Fanama Canal Company, with the complicity if not encouragement of
certain Us officials, culminated in Fanama s independence from
Colombia and the Hay~-Bunau Varilla Tresaty of 1907, In return for
the US guarantee of Famnamarnian independence, Fanama granted to
the US "in perpetuity the use, occupation and control of a zone
of land ... for the construction, maintenance, operation,
sanitation and protection of said Canal," and "all the rights,
powetr and authority within the zone ... which the United States
would possess and exercise if it were the sovereign..." (Article
ITI). With respect to the international charaéter of the canal,
Article XVIII provided that "the Canal, when constructed, and the
entrances thereto shall be neutral in perpetuity, and shall be
opened uwpon the terms provided for by ... the treaty entered into
by ... the United States and Great Britain on November 18,
1901."7

The Hay-Bupau Varilla Treaty set the pattern for US-
Fanamanian relations and fueled anti-American sentiment in Fanama
for the next 75 years. Fanama tended to interpret the treaty as
narrowly as possible, insisting that the US was entitled to
sovereign rights only to the entent essential for the canal’'s
construction, maintenance, sanitation and protection. The US was
more inclined to interpret the treaty more broadly, and gradually
came to identify canal defense with defense of the Western

Hemisphere.®




The Challenge ot War

The opening of the Fanama Camal to traffic in 1714 colncidea
with the outbreak of the firet World War in Europe, and provided
a sense of wgency to gquestions concerning the canal '8 neutral
status. As far as these questions are concerned, the situations
in World War I and II1 are essentially identical. In both wars,
the US remained a neutral state for some time after the outbreak
af hostilities in Europe. In each case, the US met the
anticipated challenges to the canal’'s neutrality and defenses
through a series of =xecutive orders, legislative acts, and Carnal
Zone regulations.

There was no question as to the US right to defend the canal
50 long as the US remained a non-—-belligerent. The 1903 Treaty
had granted to the US the right "at any time to employ armed
forces for the safety or protection of the Canal."® The legal
right of a neutral state to take military action to defend itself
had long been recagnized in international law. Accordingly, in
addition to the General Froclamation of Neutrality (issuéd 4
August 1914), other proclamations which specitically addressed
the canal were ordered by Fresident Wilson. The Secretary of War
instructed the Governor of the Canal Zone on 22 August 1914 to
obtain written assurances from the commanding officers of ships
belonging to belligerents that they would adhere to all canal and
harbaor tregulations before allowing them to transit.?*® The
numerous rules and regulations specified in great detail which
acts were prohibited or restricted in the Canal Zone by each of

the various classes of ships. The neutrality proclamations, in

11




addition to providing for more strangent comtrol of the oomal,
wers intended Yo prepare for even tighter control procedures
should the US enter the war.?*?

The US declaration of war on & April 1217 brouwaght with 1tk
new problems as to the legitimacy of continued neutrality of the
canal. ~Althouwgh the camal had been declared "rmeutral in

perpetuity, was it now considered to be the territory of a
belligerent™

The issue of a belligerent’'s right of defense and
neutralization of the canal had first been raised in 1900 during
Senate debate on the first draft of a treaty which later became
the Hay~Fauncefote Treaty. Referring to the revised proposal in
a letter to Secretary of State Hay on 2 October 1901, the
American Ambassador in London wtrote that the canal could be "ours
to build ... to own, control and govern -—— on the sole condition
of its being always neutral ... eucept that if we get into a war
with any nation we can shut their ships out and take care of
ourselves.”"*® The US interpretation of the neutrality provisions
of the 1201 treaty is further revealed in a letter from Secretary
Hay to Senator Cullom on 12 December 1901:

The obvious effect of these changes is to reserve

to the US, when engaged in war, the right and power

to protect the Canal from all damage and injury at

the hands of the enemy, to exclude the ships of

such enemy from the use of the Canal while the war

lasts and to defend itself in the waters adjacent

to the Canal the same way as in any other waters,

without derogation in other respects of the

principles of neutrality established by the

treaty. =

Regardless of the legal issues involved, practical

considerations for the defense of the canal immediately brought




about more stringent control procedures. The Commanding Seneral
in tYhe Canal Zone was directsd by an Executive Order issued 7
April 1717 to assume exclusive authority and to exercise
exclusive control over the Fanama Canal and Canal Zone. 4 a
proclamation issued 23 May 1917 implemented additional
regulations which prohibited enemy vessels from the Canal Zorne
without the consent of canal authorities. Additionally, the S
Navy established defensive sea areas seaward of the canal s
entrances and prohibited traffic in these areas during hours ot
darkness. All previous neutrality rules applicable to ships
belonging to belligerents were amended to exclude US ships.
However, the proclamation made no distinction between hostile
belligerents and allied friendly belligerents.!=

The US's refusal to distinguish between friendly and enemy
vessaels with respect to wartime neutralilty measures strengthened
the canal ‘s neutral standing in international law even if it did
inconvenience allies. The US carefully weighed the practical
need for adequate defense measurss to protect the canal with the
legal decisions rendered by the State Department to protect the
canal ‘s neutral character. Thus tie US seized six German
merchant vessels lying to in the Canal Zone when war was declared
as a sovereign right to confiscate enemy vessels within its
jurisdiction —--- and by the 1907 treaty with Fanama, though not
the sovereign, the Canal Zone was most definitely under US
jurisdiction. On the other hand, Great Britain’'s request for the
unlimited use of Canal Zone repair facilities by the Royal Navy’'s
Facific Squacron was rejected by the US State Department since

the ships could not be certified as being in actual distress, a

-
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condition reguired by US neatralit, regulations, *#

The WS marnaged & delicate balancing act between the two
sometimes conflicting objectives of defending the canal and of
preserving 1ts neubral status, That mo one challenged aor
objected to the war time regulations imposed by the US as a
precondition for wsing the canal is evidence that the US, within
the comstraints of legitimate secuwrity measures, upheld the
prirciple of neutralization intended by the 1903 treaty.

In the interwar years the US became the '"good neighbor” and
espoused a policy of mutual respect and nonintervention in the
hemisphere. Efforts to improve relations with Fanama resulted in
the General Treaty of Friendship and Cooperation (Hull-Alfaro
Treaty), signed 2 March 1936. The treaty did not abrogate the
basic relationship embodied in the 1907 treaty, but it did
restore some of the rights, dignity and land that Parama had
given up previously. The treaty did cancel the US guarantee of
Fanama’'s independence and moderated the terms under which the US
could take action in defense of the canal. Article X of the
treaty provided that "In case of an international conflagration
o+ the existence of any threat ... Any measures, in safeguarding
such interests, which shall appear essential to one Government to
take, and which may affect the territory under the jurisdiction
of the other Government, will be the subject of consultation
between the two Governments."*? Not until Fanama acknowledged
that the US "need not delay action to meet the emergency pending
consultation” but should consult with Panama "as soon as it may

be possible" did the US Senate consent to ratification.?®
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U3 preventive measurss to protect the canal s operabtion and
nevtraiilty during the Second World War were similar to thoss
taken earlietr. On 5 September 1929, Fresident Roosevelt i1ssued
two proaclamations, one a general proclamation of mnewtrality, the
other prescribed neutrality regulations in the Canal Zone. These
were followed by a succession of ever more detairled regulations.
Neutrality rules were rigidly but impartially enforced, and "no
objection was raised by the US in the second World War during i1ts
own neutralilty to the passage through the Fanama Canal of
belligerent armed merchantmen, or of belligerent or neutral
vessels carrying contraband of war to the warring Fowers."1®

One exception to the US’'s impartial enforcement of its
neutrality procedures is recorded in the case of a group ot
Japanese merchant vessels that entered Cristobal on 9 July 1941
for transit to the Facific. The US had coincidentally learned
that Japan had recalled its ships for a "major military effort"
and ordered those in Atlantic ports to be west of the Fanama
Canal by 1 August. The War Department instructed canal
authorities that because of wrgent maintenance then in progress,
canal traffic was to be limited and that no Japanese vessel was
to transit until further rotice. The Japanese, informed that
there would be some delay, waited a few days, then steamed back
out into the Atlantic. Afterward, Secretary of State Welles
justified the US action on the basis of the Japanese aggression
in the Facific that threatened the supply of US raw materials and
the Fhilippines, also threatened US security worldwide.=®©

As war loomed nearer, US port authorities were directed to

take possession of foreign vessels lying idle in American waters




in aorder to prevent crews from sabotagimg their ships or
obzbtructing navigation., The order applisd to ships 1n the Canal
Zone, and the largest ship to be szeized was an Italian passenger

shipy the Donte Biancamanog, dockside 1n Ceaistobal. =2

US—-Fanamanian relations were strained during the first two
vears of the war due in largs measure to Fanama' s Fresident
Arnul fo Arias, alleged to harbor pro-German sympathies. Late 1in
1940, the US consulted with Panama to gain leasing rights to
additional land sites in order to improve the air defense
capability of the Canal Zone. Arias balked, demanding what the
Us thought to be excessive compensation, and refused to negotiate
in good faith. Increasingly frusttated with Arias’ delaying
tactics, one US foreign service officer recommended that in the
"face of a real emergency, ‘practical considerations should
prevail over theoretical ones, ' implying that the US should take
over the bases arbitrarily."== Arias finally acceded to the US
request in March 1941, however a formal agreement was not signed
until October.

The defense of the Fanama Canal continued to be a security
concern throughout the war. However, US security measures in the
Carnal Zone, allied naval superiority and the canal’'s geographic
isolation from the two theaters of war provided a secure
enviraonment for uninterrupted canal operations during the war

years.

THE SUEZ CRISIS AND THE FANAMA CANAL

In the aftermath of World War II, the United States, despite

16
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its prenccupaticn with the

1t threat, sought to diffuss &

resurgence of anbi-dmericanism and disconbent with a

arrangement. The result, the Treaty of Mutual Understanding and
Cooperation, was signed 25 January and entered into force 23

August 1995, The treaty provided some symbolic, largely
pecuniary concessions but did little to address the root cause of

the problem. The American presence in Fanama, protected and

privileged in the Canal Zone, was perceived by many Fanaman

as incompatible with their national aspirations.

Great Britain experienced similar pressuares in the Middle
East. In Egypt, the +torces of nationalism and Arab unity led
Britain to re-azamine the terms of a 1926 bilateral agreement
that had allowed 1t to maintain military forces in Suel.
Aggravating tensions, SZgyptian customs inspectors began to search

ships arnd seilre cargo bound to or from Israel. Britaln was

reluctant to agrze to a timetable for troop withdrawal due to
concern for the teruous balance of power in the Middle East. By

Notober 1291, Egyptian frustrations with British obstinacy
resulted in Egypt s unilateral abrogation of the treaty. Britain
rejected Egypt s declaration and promptly sent reinforcements to
Suez. Tensions mounted as nationalist rhetoric increased and
Fgypt espanded the search and seizure of Israeli ships and cargo.
Finally, in July 1954, Egypt and Britain reached agreement for
the withdrawal of all British forces within 20 months of the
signing. The agreement, signed 19 October 1994, afforded Eritain
the right to retain some parts of bases in Suez tready for
immediate use by British forces in the event of armed attack by

an outside power on Egypt. The treaty also reaffirmed the
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contracting parties determination to upnold the btenets of thos
1883 Constantinople Convention, and was to remain 1n force tor
BEVEN yaars. Dezgpite this reaffirmation of determination, Eqypt
continded Lo interfere with Israeli use of bthe canal.

Az Britain wilithdrew torces from Sues, Eqypt undetr Nasser s
leadership began to cultivate contacts with the Soviet Union. By
September 1955, Nasser had arranged an arms deal with the Soviet
Union and Czechoslovakia for fighters, tanks and artillery 1in
exchange for Egyptian cotton. In May 1954, Egypt formally
recognized the Feople’'s Republic of Chinay; a month later, the
last of the British forces withdrew.

The stage was now set for confrontation. Britain and the US
withdrew an earlier offer to finance the Aswan High Dam on 19
July 1936. One week later, Nasser ordered the nationalization of
the Suez Maritime Canal Company and announced that canal revenues
would be used to finance the dam project. Canal employees were
ordered to continue working, and shareholders, mainly British and
French, were promised compensation. As the concession to the
Canal Company were due to expire in 1268 anyway, and as long as
shatreholders were fairly compensated, nationalization was not at
the heart of British concern. Rather, they and the French were
worried about Egyptian intentions with respect to freedom of
navigation of the canal. EBEritain and France planned a joint
military operation while a flurry of diplomatic activity in
london failed to produce an acceptable compromise. Meanwhile,

British and French canal employees, including most of the

qualified canal pilots, left Egypt.==

18




On 2% Dctober 1930, Israell forces attacked Zgvpt and hoeadsd
for the Suez. Two dayz later, Braitish and French torces
bombarded Egyptian airfields, By % November, the caral was
unnavilgab le. After British amd French paratroopers deployved, and
under intense internaticnal and US pressure, all parties agreed
to a cease—-fire orn & November, & UN peace keeping force deployed
to Egypt, and by 2I December all British and French trocps had
withdrawn.

Although Egypt suffered the most casualties and damage, the
British and French suffered greatly diminished prestige. Egypt
retained control over the canal while Eritish and French salvage
teams cleared the canal of more than 40 sunkenoships. Egypt
resumed and expanded the nationalization of foreign businesses.
The canal reopened to international shipping, except to Israeli
commerce, in April 1957. Egypt justified discrimination against
Israel on the basis of the state of war that existed, and on the
1888 Convention that gave Egypt the right to take whatever
measures necessary to guarantee i1ts security. Ten years atftter
reopening, the Sues Canal again became a casualty of war. The
Six Day War, 5-10 June 1967, closed the canal, and the 1972 Yom
Fippur War kept it blocked. Not until S June 19735, after eight
yvears of closure, did the canal resume normal operations. Egypt
continues to exercise exclusive sovereilgn rights over the canal.

The Suez Crisis, coming on the heels of the new treaty
hetween the US and Fanama, natuwrally led to comparisons of the
two canals with tespect to their international legal standing.
Secretary of State Dulles was quite clear in refuting any

similarity:
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Huestiomns: Mr. Secrstary. there sesme to hiave

af amisunderastanding bhebeyesn
that governmnent and ours azn to what the Famnama Treaty
(of 1755 does ... 1Ff you could comment on that
situation™

arlsen Ln Fanama soime A

Ariswess ... there has besn a good deal of
speculation as to possible similarities Detwesn the
Suesz Canal and the Fanana Canal. Actually, the
situation 13 totally dissimilar in two vital respects.
First, the judicial, the legal aspect of the problem.
The Suez Canal by the Treaty of 1888 1s inter-
nationalized. The Fanama Canal is a waterway in a zone
where, by treaty, the US has all the rights which it
would possess if it were the sovereign ... And there is
no international treaty giving other countries any
rights ...

Now the second aspect of the matter, ... , 1s the
practical situation. In the case of the Suez CZanal a
large number of countries, whose very livelihood almost
depends upon the free and efficient and impartial
operation of the canal, are in fact gravely disturbed
because they fear that there will not be that kind of
operation and that there lifeline - and to them it is
almost literally a lifeline — that their lifeline may
be cut. As far as 1 am aware, no country anywhere 1in
the world fears that its economy is jeopardized by
possible misuse, abuse, of our rights in the Fanama
Canal.==

The differences between the two canals were, at the time,
far more abundant than the few similarities. Latin America and
Farmama have provided, in stark contrast to the turmoil of the
Middle East and Egypt, a relatively stable regional environment
for an international waterway. Sovereignty over the Suez Canal,
and responsibility for insuring it remained always "free and
open, in time of war as in time of peace, to every vessel ...,"
were reposed in Egypt by international convention. Within the
Fanama Canal Zone, the US exercised all rights "as if it were the
sovereign" according to a bilateral treaty with Fanama.

Nevertheless, Dulles may have ignored a fundamental

similarity. Each canal is a manmade watetrway that slices through
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the btazeeitor. of a so.ererdn state. Each canal has cesn

nerce e as o impragilog on bhe sovaereldqn rights and as soovioan o

trustrate the national aspilrrations and full economic develapment

of the host mnation.  With the pazszage of time. the digtinstions
between Lthe Lfwo Laterways have blurred and have becoms

overenadowsd by this fundamental similarity. By the Sprirmg of

1272, U

i

Senate ratitication of the Fanama Canal Trzaty would
rancve once and for all any lingering doubts with respesct to
soverelgn rights 1n the land and water areas adjacent to the
canal. Moreover, upon treaty expiration on 31 December 1999,
Fanama will assume full responsibility for the management,
operation, maintenance, and regulation of the Fanama Canal, and
only Farnama will maintain military forces within its territory.
The remaining historical difference between the Sue:z Canal
and the Fanama Carnal lies in the realm of gegpolitics and
regional conflict. Developments in CentPaIAAmerica since
ratification of the Fanama Canal Treaties point to mounting
regional instability and serious challenges to the camal’s

permanent neutrality and operation aftter the turn of the century.
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CHARPTER TITI

THE NEUTRALITY TREATY AND THE FUTURE

The rangs of challenges to the Famnama Canal ‘s operation and
regime of nautrality after 1992 are certain to be broader, more
diverse, and more challenging than those encountered during the
canal ‘s first 7% years. Conversely, a significant capability of
the United SBtates to respond militarily will be lost with the
withdrawal of US forces not later than 19992. What can threaten
the canal? Regional conflicts, Communist insurgencies, nuglear—
free zones, zones of peace, the war on drugs, the Latin America
debt crisis, environmental concerns, international tertrorism,
civil disobedience and political unrest, fierce economic
competition, and a host of othet problems will challenge the
political leadership and national resources of all countries.
Because many of these 21st century problems will affect Fanama
and Central America, it is prudent to consider now the most
likely threats to the canal, and how the US might respond in

terms of the Neutrality Treaty.

THE NEUTRALITY TREATY OF 1977

In considering the treaty and related amendments,
conditions, treservations, and understandings, it is important to
note which country has the active role in the essential
provisions. The one sentence preamble states that the US and
Fanama "have agreed upon the following...," but it is Fanama in

the first two articles that "declares that the Canal, as an




international transit waterway, zhall be permargntly nettral..”
and "declares the neutrality of the Canal in order that ooth 1o
time of peace and in time of war 1t szhall remain secure and open
to peaceful tramsit by the vessels of all nations on terms of
entire eguality...” Article 111 delinsates rules to insure2 ihe
security, etficiency and maintenance of the canai and states:

(e2) Vessels of war and auxiliary vessels of
all mations shall at all times be entitled to transit
the Canal, irrespective of their internal cperation,
means of propulsion, origin, destination or armament,
without being supjected, as a condition of transit,
to inspection, search or surveillance. However, such
vessels may be required to certify that they have
complied with all applicable health, sanitation and
quarantine regulations. In addition, such vessels
shall be entitled to refuse to disclose their
internal operation, origin, armament, cargo or
destination.,*

The maintenance provisions of the treaty are provided in
articles IV and VY, and are subject to amplification by various
amendments, conditions and understandings. According to article
IV, baoth the US and Fanama agree "to maintain the regime of
neutrality established in this Treaty, which shall be maintained
in order that the Canal shall remain permanently neutral,..."
Amendment (1) pertains to this article and provides "a correct
and authoritative statement of certain rights and duties of the
Farties":

««sThe correct interpretation of this principle is

that each of the two countries shall, in accordance

with their respective constitutional processes, defend

the Canal against any threat to the regime of

neutrality, and consequently shall have the right to

act against any aggression or threat directed against

the Canal or against the peaceful transit of vessels

through the Canal.

This does not mean, nor shall it be interpreted

as, a right of intervention of the United States in
the internal affairs of Fanama. ANy United States
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action will be Jdirected at insuring that the ZTamnal will

remain oper, secure, and acceseible. and i1b oshall raever

be directed against the terribtorial integrity or

political independsnce of Fanama.=

Additionally, an "understanding” anplicable to this article
reijiterates that

s«21ther of the two Farties to the Treaty may, in

accardance with 1ts constitutional processes, take

unilateral action to defend the Fanama Canal against

any threat, as determined by the Farty taking such

tion.=

Article V makes reference to the termination of the Fanama
Canal Treaty to reiterate that after 1999, only Fanama may
operate the canal and maintain military forces within its
borders. Not only must US forces have been withdrawn by that
time (unless a new treaty provides for a US military presence),
but no other foreign military forces or installations may be
maintained in Fanama. This article is subject to amplification
by the "De Concini reservation" that became a conditiorn for
Senate ratification:

«..1f the Canal is closed, or its operations are
interfered with, the United States of America and the
Fepublic of Fanama shall gach independently have the
right to take such steps as each deems necessary, in
accordance with 1ts constitutional processes, including
the use of military force in the Republic of Panama, to
reopen the Canal or restore the operations of the
Canal, as the case may be.*

Feeping in mind that Fanama agreed in the protocol
exchanging ratifications that the treaties were to be applied
together with the amendments, etc., the US clearly has the right
and the responsibility to take unilateral action and to use
military force if necessary. The only caveat to independent US

action is that it must not be directed against the territorial

integrity or political independence of the Republic of Fanama.
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Article VI of the Meutralit, Treaty zntitles the U5 and
Fanamanian nmaval and auxiliary vessels to expeditinus transyh,
This was interpreted in the Sepate s resolution as meaning
"without any impedinent, with sxpedited treztment, and 1n ca
mead or emergency, to 9o to the head of the line..."®
Determination of need is to be made by the nation operating the
vessel,®

The fimal article of the treaty which bsars directly an
permanent neutrality is article VII. This article invites all
the nations of the world to join a protocol in which they may
acknowledge the objectives of the treaty and their agreement to
respect the regime of neutrality. To date, 3é nations, including
the Soviet Union, have becaome patrties ta the protocol.? This
protocol does not make the Neutrality Treaty a multi-lateral
agreement as was the 1888 Constantinople Convention, but it does
place it clearly in the international arena as a matter of

legitimate interest and diplomatic scrutiny.

CURRENT FROBLEMS

Treaties temd to be interpreted in ways that support the
national objectives of the contracting parties. In the case of
the Neutrality Treaty, as long as the two sets of national
obijectives are in fundamental agreement, the treaty stands a good
chance of achieving its stated purpose. However, when the two
sets of mational objectives are not aligned or begin to diverge,
it can be eupected that the agreement will become increasingly

difficult to maintain.




Wrhat are the nabtional objectives with respect to the
Netutrality Treaty™ Simply stated, the U.3. wants unimpsded wss
of the internatiornal waterway that crosses the Isthmus of Fanama

for itself and its alli

i

2 and trading partners. What does Fanama
want?” Without doubt, the camzal i1s Fanama s chilief @conomic
resource and its uninterrupted operation is in Fanama’'s own best
interest. But there is an additional, larger dimension to
Fanama s treaty objectives, and that is the issue of national
soverelignty.

The fundamental assumption on which the Neutrality Treaty
rests is that of US~Fanamanian cooperation. The 1977 treaties
recagnized that "Today, our best way of insuring permanent access
to the canal is not our exclusive or perpetual control of its
operation, but rather the active and harmoniocus support of the
Fanamanian population."® With active Fanamanian support and
under the banner of permanent neutrality, the U.5. can provide
super power resources to protect the canal from the most
probable, though not all, threats. Without Fanamanian support,
the U.S. is severly handicapped.

The treaties have been in force for nearly ten years and
Us-Fanamanian relations have not always been harmonious.
Relations began a sharp worsening trend in 1987 with allegations
that General Noriega was involved in drug trafficking and other
illegal activities. In February 1988, Noriega was indicted by
federal grand juries in Florida on drug trafficking and
corruption charges. Intense US diplomatic and economic pressure

to force Noriega’'s ouster has seriously damaged the Fanamanian




economy, aroused anti-American sentiment, and has bean
unsuccesstul. In the United States, new public attention is
focusing on a revaluation of the 1977 fresties. Freslident Reagan
apined two days before leaving office that the US should
raeconaider the treaties it Noriega remains 10 power.® &
conservative group has udrged Fresident Bush to notifry Panama that
LIS troops will not be withdrawn until a democratic government 1s
@lected to replace Noriega.?!® MNorisga has repeatedly said "the
forces that support the regime will not give up the presidency or
the military command until the military withdrawal of the United
States in the year 2000."** A "military declaration"” issued by &
group of captains in the Fanama Defense Forces (FDF), if
reptresentative of "the forces that support the regime," indicates
solid support for Noriega leadership.i= Meanwhile, opposing
selective perceptions and interpretations of treaty rights and
obligations lead to charges and counter-charges of treaty
violations and malicious intent to destroy the agreement. Within
this highly charged antagonistic atmosphere, US-Fanamanian
cooperation becomes largely fictional with the survival of the
treaty resting on the soon to conclude US military presence in

Fanama.

STRATEGIC IMFLICATIONS

Tre most contentious issue facing US-Fanamanian relations
and the Neutrality Treaty now and in the future is the permanent
right of the U.8. to unilaterally act to restore the canal’'s
operation and neutrality. Until the year 1999, Fanamanian

attention will remain fixed on the U.S. military presence in
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Farnama., Thereatter, attention will 1mperceptibly shift to the
Meutrality Treaty and the aver present threat o+ U.5.
intervention. As General Toreijns reportedly stated at the
treaty si1gning ceremony, Fanama remains under “the protective
unbrella of the Fentagon" and the Neutrality Treaty could become,
if not judiciously administered, an "instrument of permanent
intervention."*® The potential for U.5. unilateral action will
be sufficient cause to incite anti-Americanism on demand for
whatever domestic political purpose it might serve.

There are numerous scenarios wherein a threat to the canal
might suggest U.85. unilateral action and the uwse of military
force. Scenarios include isolated acts of terrorism, regional
conflict and global war, and Fanamanian domestic turmoil. In
each instance, the circumstances must be examined to determine
the suwitability, feasibility and acceptability of using U.S.
military forces to protect the canal.

In the case of a determined terrorist threat, U.S5. forces in
Fanama would provide little if any deterrent value. Conversely,
a U.5. military presence in Fanama might attract terrorist
activity. U.S. forces might be able to upset a terrorist plot
once discovered, but not necessarily more effectively than could
a properly trained and equipped Fanamanian police force.

At the other end of the spectrum, a major conventional air
attack on the canal by the Soviet Union or its allies could not
be thwarted by a U.5. military presence and air defense

facilities in Fanama alone. Such facilities would merely form

the inner defense zone and would require augmentation by mobile




air defense systems at extended ranges. Because of the limited
military utility in countering external hostile threats, there
little rationale for introducing U.S. forces into Fanama without
the active support of the Fanamanian government. To do otherwise
invites Fanamanian resentment and a resurgence of anti-
Americanism at the very time U.5.-Latin American solidarity would
be most needed.

The high risk and low return of using U.S. forces in Fanama
in defense of the canal does not suggest that the U.5. should do
nothing. Regardless of the state of U.S5.-Fanamanian relations
when confronted with a threat to the canal, the U.S. can appeal
to the Fanamanian government for its cooperatién and to the
Organization of American States (0AS) and United Nations for
support. If Fanama remains unwilling to host U.5. forces, then
naval and air forces should be used as available consistent with
nther defencse priorities.

It is the Fanamanian domestic arena that provides the most
fertile ground for likely challenges to the canal ‘s operation and
neutrality. The canal is the principal economic asset of Fanama
and is a symbol of the incumbent government ' s legitimacy and past
American imperialism. The canal would thus prove a tempting
target for disaffected domestic political parties and externally
supported insurgent groups of many persuasions. A well organiced
labor or insurgent campaign to disrupt canal operations, sabotage
facilities and harass ships in transit would seriously weaken the
Fanamanian economy and undetrmine the government’'s legitimacy. In
this volatile, uncertain political environment, there is only one

set of circumstances that would clearly point to U.S. military
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intarvention 1n detenszse of the canal. Were 2 popularly 2lected
Faramanilian government to reguest oS, forces as part of a

comprehensive securlity assistance

thern U.S. military
involyment would be appropriats., Only with the active
cooperation of a popularly elected government could U.S. forces
effectively counter an insurgent threat and remain largely ionmune
to accusations of "Yanqui" intervention.

In the absence of a popularly 2lected government in Fanama,
the U.3. should proceed cautiously before responding favorably to
a Fanamanian request for military assistance or exercising the
treaty right of unilateral intervention to protect the canal. @&
decision to provide U.S. military assistance for the legitimate
defense of the canal might be easily perceived by opposition
elements as U.S5. support for a repressive dictatorship or
minority regime. On the other hand, if the U.5. were to move too
slowly in providing security assistance, the Fanamanian
government could charge the U.S. with abandoning its treaty
rasponsibilities and seek assistance elsewhere. In either case,
the U.53. would risk a great deal of influence and credibility in
the hemisphere.

A unilateral U.S5. decision to use military force to protect
the canal, without the consernt of the Fanamanian government,
would be counter-productive to long term U.S. interests and
objectives in Fanama and Latin America. In the case of a
popularly elected but fragile Fanamanian government, the
introduction of unwanted U.S. armed forces would incite

opposition and insurgent elements further and might hasten rather




than prevant bhe government s demise. Jonversal., oanllasse ad

e action permitbted by tne Hewvtralit, Treaty but st odds w.o
dictatorial regime might inadvertently strengtrnen the regimne Gy

disverting ocpposition attention fron domestic lssues o & Comman

extarnal Hhecsat

Ay bhreat to the canal s operation and rosutealst.

from Fanamanian domestic politics presents an unsatisiactory

array of high risk alternatives for UL3. decision mabkzrs.

these circumstances, the U.5. shouwld

arn intermationsd
S LEL S A mardate from the 06% or UM

nonal support for a8, military

the assignment of an internaticnal pes

@-lbEeEpilng ftorce. T i T

farce unaar OS5 woluld ba

of protecting the

canal o ana shilpping +rom amantan domestic violence without

SO ArRE e NG & g demdoracy or strengthening the grip of a

grnaria to be considered iz that of Famnama taking
the last step in aszserting itz political independence and
zoverergnty. DRevoid of the joint U.3.-Fanamanian Canal
Commission and the U.S5. military presence after 1999, some future
govaernment might feel confident enough to complete the
"mationalization" of the canal. With or without formally
abrogating the Neutrality Treaty, Fanama could exercise its
political independence through its administration of canal
operations. A government that valued its political independence
more than economic realities could politicize the canal’'s
operations through graduated toll schedules, selective

enftorcement of inspection regulations and other administrative

o’
‘ol i




drEoriliminatosr, Dractloes. in such & way cowdld the canal oeoomes
ar insbtrumens of matisonal pover as dio Mes = Suesn Carmal.

Moting the example of BEritizh and French antesrvention in the

15545

s Crisis, the U.S. would be well ad.lzsed to avold the w

of military force in responding to & similar orizis 1in Panama.

Resorting to military force would most likely backfire, resulting
in greater damage tg the camal, U.5.-Famnamanian relations and
e5. prestige than would otherwise occur. Instead, the U.S5.
should assert its diplomatic leadership 1n Latin America and
world wide to pressure Fanama into behaving as a responsible

member of the international community.
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LHEGFTER IY

COMCLUSTON

Fermanent reutralilty 15 a recognized legal principle that
can 2f+ectively regulate intermnational behavior. The Farnama
Canal Treaties of 977 represent the logical progression of U.S.-
Famamanlan relations. The Neutrality Treaty is first and
foremost a compromise agreement between two sovereign states,
each having unique national interests and objectives. The treaty
adequately protects U.%. national interests by insuring U.35. and
international access to the canal. If need be, the U.5. can
without Fanamanian consent take unilateral action to defend the
canal ‘s operation and permanent neutrality. The neutrality
regime does not vitiate Fanama’'s sovereignty, nor does 1t
necessarily restrict the U.5. s freedom of action.

The range and complexity of challenges that face the
Neutralilty Treaty, the canal and Fanama continue to grow, while
the U.S. 's ability to effectively respond contirnues to diminish.
Fanamanian support is essential for the effective use of U.S.
military power should the need arise. Unilateral action which

-
includes the use of military force should only be comnsidered
after weighing the benefits, risks, and our long term interests
in Latin America. In this regard, the six points suggested by
Caspar Weinberger for consideration before commiting U.S. combat
forces are particularly appropriate. Ferhaps most crucial is the
imperative for clearly defined political and military objectives

before using the military element of national power.




The mnost immediats challenge confronting the camal and She

femutrazlity Trexty 18 bthe corrueption and abuse of powsr now

srercised by the Parnamanian government. Even 14 the current
predicament iz satisfactorily rescolved as a result of the
scheduled Fanamanian elesction in May 198%, similar domestic
political corisis in Famama are likely to remain the most probable
threat to the canal s operation and permanent neutrality. After
the withdrawal of U.5. forces in 1999, the United States will be
forced to rely more heavily on the non-military elements of
national power, The exercise of the political, economic and socio-
psychological elements of power must reflect the loss of the
deterrent value previously provided by the U.5. military presence
in Fanama. The U.8. should therefore attempt to divorce the
canal and the Neutralilty Treaty from public discussion and
policy statements on U.S.-Fanamanian relations. The U.8S. must
resist Fanamanian efforts to politicize the canal by keeping
domestic and international attention focused on relevant issues
of responsible government in Fanama. Official discussion of the
canal and the Neutrality Treaty should emphasize their
international character. Im this regard, the U.S. should
capitalize on the diplomatic poterntial of the protocol to the
Neutrality Treaty by seeking broader international acceptance and
acknowledgement of the treaty.

Lastly, U.5. policy makers must advance beyond a sentimental
attachment to the camal and focus instead on long term strategic
objectives in bLatin America. A far sighted strategic

vigion can produce the consistent, non-partisan foreign policy
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