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INTRODUCTION

\/,‘
1 A service contract is defined by the Federal

Acquisition Regulation (FAR) as:
N X
* ... a contract that directly engages the time
and effort of a contractor whose primary
purpose is to perform an identifiable task
rather than to furnish an end item of supply.
A services contract may be either ...
nonpersonal or personal, It can cover
services performed by either piggessional or
nonprofessional personnel .,e.___ . : N

s

R

k - Thus, the field is diverse and a number of totally

’ different types of contracts can be fairly encompassed
under its broad umbrella. Previous contracts have ranged
from the procurement of custodial services to
securing for an architect's or attorney's professional
services, and from planting trees in a National Porest to
producing a téchnical manual for the U.S. Army. Contract
types have run the gamut from firm fixed price to various

! forms of cost plus arrangements, and award has been made
both by sealed bidding and competitive negotiation. The

same breadth and diversity which makes the field

-

interesting, however, also leads to difficulty in making

generalizations or formulating rules which apply across the
board. Since the vast majority of litigation has fnvolved

firm fixed price contracts for housekeeping services, -
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operation of government facilities, and m?nagement
B

% services,2 mucP}of the dxgcuSSLOn herein will c?nE?r on f
W those areas. :uyrri, o S ) L 1!" ' "'/( / )
$ In Fiscal Year 1986, the Federal Government spent J
1 over 182 billion dollars to construct buildings and to N,
: provide necessary goods and services. Of that total, over \
‘_ 41 billion dollars (or over 23%) was spent on the \
: procurement of various services.3 Over the past five E
Q; years, each budget cycle has witnessed an increase in

; both the total dollars spent for the diverse services )
X required to operate the government and the percentage of E
n‘ the federal budget expended for those services.4 Thus, 3
. the growth of the services sector is not simply the result

t of inflation, but rather is attributable to a number of :
x other dynamic factors. 5
f; That growth is likely to continue for at least the A
ﬁ next several years. Civil Service manpower ceilings, 1
K> which are unlikely to be increased in the near term, p
: practically mandate that any new service requirements p

. mast be contracted out rather than performed in house.

A Within the Department of Defense, recent policies have _-—_-Z——W
ﬁ emphasized the devotion of a higher percentage of military - {
;1 personnel to "war fighting"™ specialties. The resulting E 1

decrease in military personnel assigned to support

services has led to a concomitant increase in the number e

—.... !
L
t
|

and variety of services which must be obtained from o
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INTRODUCTION

L
W
A service contract is defined by the Pederal
g Acquisition Regulation (FAR) as:
4
1* ... a contract that directly engages the time

and effort of a contractor whose primary
purpose is to perform an identifiable task

. rather than to furnish an end item of supply.
Y A services contract may be either ...

p nonpersonal or personal. It can cover

! services performed by either pfofessional or
! nonprofessional personnel ....

Thus, the field is diverse and a number of totally

different types of contracts can be fairly encompassed

under its broad umbrella. Previous contracts have ranged

Wl ol

from the procurement of custodial services to

a.g

securing for an architect's or attorney's professional

a4

A services, and from planting trees in a National Porest to
producing a technical manual for the U.S. Army. Contract
types have run the gamut from firm fixed price to various
forms of cost plus arrangements, and award has been made
both by sealed bidding and competitive negotiation. The
same breadth and diversity which makes the field
interesting, however, also leads to difficulty inm making
generalizations or formulating rules which apply across the
board. Since the vast majority of litigation has involved

firm fixed price contracts for housekeeping services,
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operation of government facilities, and management
i services,2 much of the discussion herein will center on
those areas.

In Fiscal Year 1986, the Federal Government spent N
over 182 billion dollars to construct buildings and to ;

provide necessary goods and services. Of that total, over

41 billion dollars (or over 23%) was spent on the

. -
=

-

-,

O Y

. . 3 ,
procurement of various services. Over the past five

years, each budget cycle has witnessed an increase in
both the total dollars spent for the diverse services 3
5 required to operate the government and the percentage of 3
the federal budget expended for those services.4 Thus, *
the growth of the services sector is not simply the result

of inflation, but rather is attributable to a number of

T Y Y
- A

other dynamic factors.
That growth is likely to continue for at least the

next several years. Civil Service manpower ceilings,

AZ AR

which are unlikely to be increased in the near term,

V practically mandate that any new service requirements I

Y must be contracted out rather than performed in house.

JAC 2, A

Within the Department of Defense, recent policies have

» 7 A

emphasized the devotion of a higher percentage of military

personnel to "war fighting" specialties. The resulting

f o

decrease in military personnel assigned to support
\ services has led to a concomitant increase in the number )

! and variety of services which must be obtained from !
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K) commercial sources. Finally, the government policy of

§ "privatization," or requiring government work forces to .
" compete with private contractors for available work, has :
,f led to a significant increase in service contracting.5 )
Q' Other factors, not directly related to identifiable (
g government policies, have also combined to swell the number :
a of service contracts awarded and the number of dollars .
5; expended for them. The recent defense buildup has ;
ﬁ emphasized the procurement of many large and technically

% complex systems. That complicated equipment must be

] operated and maintained by someone - and usually the

largest pool of available expertise lies within the

contractor who designed and built the system. As a

> result, a number of contracts have been awarded to

Y? maintain those systems or, in the alternative, to train h
ﬁ uniformed personnel to do so. Although much of the new i
.* equipment was designed to be maintained "in the field," a }
“ considerable number of those repairs simply entail \
?E diagnosing the problem and then replacing the defective /
a *black box" with a spare. The removed parts must then be ‘
“ returned to the manufacturer, or another contractor, for :
; repair. That has led to growth in the number of depot \
E level repair contracts. E
. Perhaps the biggest single factor in the growth of

: the government services industry, however, is simply the f
; recognition that private contractors can often perform the :
A u

Py
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:, required services at a considerable cost savings. 1In an

" era when the entire government is scrambling to reduce the

R —

Federal deficit, any such opportunities to save scarce
[ resources are especially attractive. 3
; Despite its recent growth and the almost unimaginably
i large amounts of money involved, Federal service
o contracting has received relatively little attention. To

the best of my knowledge, no recent textbooks have been

N published which concentrate exclusively on service d
5 ' contracting. Those general texts on government contracting

which have been published in the last several years devote
relatively little space to service contracting problems.
Treatises and Law Review Articles on the subject are also
% few and far between. Perhaps most troubling, however, is
that most courses in government contracting, both those

conducted by the government itself and those offered by

.. |

%, private institutions, tend to concentrate on the )

2 procurement of supplies and major systems. Few offer any

\, in-depth analysis of the problems associated with service

i; contracting. Thus, most government contracting personnel

:: arrive on the job unfamiliar with past problems, and tend t

a to learn by trial and error - often at considerable :

ﬁ. government expense. Z

3 Traditionally, most government agencies do not

L‘ maintain divisions specifically devoted to the oversight .

|

x of service contracts or which can serve as repositories for E
!
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specialized knowledge ir the field. There are no service
contracting equivalents to the Systems or Logistics
Commands within the Department of the Air Force or, as

far as I have been able to determine, within any of the
other Federal agencies. Instead, most service contracting
is accomplished at low level, often by relatively
inexperienced personnel. The same base contracting office
responsible for awarding and monitoring supply and
construction contracts is usually tasked to procure and
assure the proper performance of service contracts. That
lack of specialization and expertise at the contract award
and administration level has led to a number of the
performance problems which will be discussed herein.

This thesis will address the most important problems
currently faced by service contracting personnel; assemble
and discuss the major recent decisions in the area; and
provide a number of suggestions for avoiding or minimizing
future performance problems. The organizational pattern
will flow naturally from problems which spring from
decisions made during the pre-soliciatation phase, move on
to performance problems and their associated litigation,

and conclude with a discussion of default termination and

those problems which arise after the decision has been made

to terminate the contract.
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Chapter 1
Pre-Solicitation Problems
A. Developing the Statement of Work

Basic policy quidance contained in the FAR requires
agencies to ensure that all ®"... services tendered by
contractors meet contract requirements'6 and that
*"[n]onconforming ... services are [usually] rejected.'7
Those simple words belie the complexity of the system which
has evolved and is continuing to develop in order to insure
that the government receives quality services and pays only
for what it actually receives. That system requires the
participation and cooperation of three major groups if it
is to function effectively - the activity requiring the
requested services (hereinafter, the "using activity®"); the
Contracting Officer and staff; and the contractor
eventually selected to perform the services. Unless all
three act together and are able to freely discuss their
understandings, expectations and intentions regarding the
contract, the result is often misunderstandings, contract
performance problems, and eventually litigation.

FAR assigns each group its respective responsibilities
rather succinctly. Although not discussed at great length,

the using activity is charged with developing its own

"
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technical needs, specifications and quality assurance
o requirements.8
\

B The Contracting Office (and the Contract

7]

Administration Office in those cases where award and

l'l‘ x,

K. administration functions are bifurcated) is required to
L ensure that those gquality assurance requirements are
included in the solicitation and final contract
documents;9 to develop a government Quality Assurance

. Plan; to inspect as and when necessary to assure that

K performance standards are met; and to maintain accurate
records about contractor conformity with those

% standards.10

Although not explicitly required by the FAR,
the Contracting Officer must also work closely with the

using activity during the development of their requirements

s Ft 4 i A

and specifications to ensure that the resulting Statement
of Work, Surveillance Plan, etc. are capable of being

efficiently administered.

X A
Rl el i o

Finally, under current government procurement policy,

the contractor is primarily responsible for assuring that

e Ny |

"~ services provided meet all government performance standards

>
[ 2 4

and specifications, maintaining evidence of that

-

2R E LSS A

compliance, and (frequently) for providing a quality

control system of its own which is acceptable to the

government.11

The long term interests of these three groups differ

markedly. The using activity is primarily interested in

5 0

&
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getting the job done quickly and efficiently while holding

P en ¥

costs to a minimum. The contracting office desires a

-
.‘ -

. contract that complies with appropriate statutes and

regulations, and one that also will not require large

infusions of time and manpower to administer. The

contractor's primary interests, of course, lie in getting

paid for work done and making a profit. These divergent

“3 “W2».

| interests are most closely aligned, however, during the
early stages of contract formation when the government is -

writing the performance standards for the work to be ;

(et s
-

contracted and, slightly later, when the contractor is v
S closely examining those standards to formamlate his bid or N
proposal.

Experience has demonstrated that close cooperation ¢
M between the using activity and the contracting office 9
during the earliest stages of contract development is often .
the key to arriving at an effective document. Logic would
" also indicate that the early involvement of the contractor
could help to insure that the proposed performance ;
standards, surveillance plan, etc., mesh well with the \
K, contractor's proposed method of performance. If ambiguities
and differences could be meaningfully explored during these

early stages, many later performance precblems would

LR N e

W probably be avoided. Unfortunately, certain imperatives in

the procurement process have tended to work against such Yy

4 early cooperation.

Y
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Both the contracting office and the using activity are

LA A

often overworked and understaffed. The Contracting Officer

is frequently "bogged down" in administering a myriad of

pre-existing contracts and has little patience or time to

devote to projects that are in their developmental stages

(often long before a firm decision has been made to acquire

the services by contract). On the other hand, the same

manpower cuts which originally dictated the requirement to

contract-out service tasks also work to reduce the staff

which the using activity can devote to the preparation of
12

detailed Statements of Work, specifications, etc..

H

Finally, the pre-CICA requirement to award most

service contracts by the "sealed bidding" method13 3

effectively removed contractors from participating in the

early stages of contract development. There has been

something of a trend, however, toward converting a number

of contracts previously awarded by sealed bid into

competitively negotiated contracts.14 Although statistics

are not yet available, it may well be that such negotiated

service contracts will involve contractors earlier in the

process and lead to fewer long term performance problems.

Despite these practical problems, the system currently

in place provides a well thought out method for developing

performance oriented Statements of Work for service

contracts. That system was originally developed and

e A 2n n f 4

' successfully used by the U.S. Air Force, and is now

*
.
L)
F,’ LRI P
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ostensibly in use throughout the federal government.

Detailed guidance has been provided to the field in the

P e 0

“aay

form of an Offige of Federal Procurement Policy
15 \

x, X

Pamphlet.

That system clearly requires the active involvement of

a host of non-contracting government personnel in the

development of detailed Statements of Work and Quality
16

Assurance Plans. The first step in the creation of

A B N

those documents is a detailed review of the work which is

currently being accomplished by the government or the

n
. incumbent contractor. During this process of "job

analysis"™ each major requirement is broken down into

smaller and smaller composite tasks, the acceptable quality

level for each individual task is determined, and the

contractor cost for performing each task is estimated.17 .

Those costs are then expressed as a percentage of total

contract cost which can later be used to deduct for

y
deficiently performed services.18

A detailed Statement {

of Work and Surveillance Plan are then constructed based on

the job analysis. The Statement of Work provides

prospective contractors with the performance details of the

19 The Surveillance Plan tells contractors ]

required work.

how their performance will be measured and identifies the

h AL

methods by which the government will gather guality

assurance information (ie., random sampling, customer

complaints, checklists, etc.)20 Both the Statement of

10

- . : : ) , o
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Work and the Surveillance Plan are later incorporated into
the final contract.21

Several cases have addressed performance oriented
Statements of Work which were generated as outlined above,
approved several key provisions, and recognized the value
of the process in drafting clear, measurable performance
standards. The system used by the government to arrive at
those Statements of Work has never been questioned.
Instead, contractor attacks have focused on methods of
measuring contractor performance and deducting for
performance which is found to be defective. One of the
first challenges made by contractors was to the use of
random sampling to inspect service contracts. Such
challenges have been uniformly rebuffed by the Comptroller
General, who has fregquently stated that "... the random
sampling plan provides a statistically accurate
surveillance method®” and noted approvingly that sampling
has been endorsed for use in service contracts by the
Office of Federal Procurement Policy.22

The ability of the government to unilaterally set the
percentage of total contract cost attributable to each
discrete service task, and hence to preset the measure of
liquidated damages to be assessed for failure to perform

23 The contractor

that task, was attacked in Kime-Plus.
argued that such a policy violated the bidder's right to

determine its own pricing scheme. The Comptroller General

"M
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found no merit in that contention, holding that the

"apportionment of the contractors total monthly price to

several services does not affect the bidder's right to

determine its price or prices," but that it merely "...

establishes a measure of damages in the event individual _
24

services are defectively performed.®

In Servicemaster All Cleaning Services,25 the I,

contractor protested a Request for Proposals for janitorial

- »

services to be performed at the US Air Force Academy. In g

that case, the Comptroller General ruled that the Air Porce ,

could not only make deductions for deficiencies exceeding

the Acceptable Quality Level (AQL)26 which were uncovered

by the Surveillance Plan, but also could deduct for those

deficiencies discovered independently of the Surveillance

Plan (under the rubric of the standard Inspection of

Services clause). The Comptroller General went on to note

that AFR 400-28 (and, by extension, OFPP Pamphlet 4) merely

*sets out instructions for the benefit of government

contracting personnel in developing a Statement of Work and

Quality Assurance plan, and does not create any rights for

potential offerors."27

Therefore, any failure to follow

the procedures recommended by OFPP for creating performance

oriented Statements of Work will not afford contractors any

valid basis for protesting the resulting documents.

Thus, performance oriented Statements of Work are

clearly here to stay, provide relatively objective methods

12
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! for evaluating the performance of service contractors, and
% represent a worthwhile tool for avoiding later contract
problems. They do not solve other problems, however, such

as the previously noted lack of early contractor input; the

-

difficulties inherent in fostering close cooperation

-
-

P

between discrete government offices with different
priorities; and the need to generate detailed documents in

the relatively short time between identification of the

- -

need for services and the date on which they must be made

available. Those problems may require shifts in manning by

Wl et

[ the agencies involved, closer surveillance by the lowest
level official who supervises all of the offices involved,
and earlier identification of potential areas for service

contracting. There are a number of other methods by which

. .
T -

the agency can enhance the probability of avoiding later
) performance problems. One of those methods, which also

serves to involve the contractor earlier in the procurement

g -

y process, is the increased use of competitive negotiation.

B. Method of Procurement

-

Traditionally, most service contracts have been
; awarded by the sealed bidding method. As a consequence,
: specifications and performance standards have usually been
y developed entirely by the government and there has been

little or no opportunity for contractor input. That system

, 13
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does, however, have a number of advantages. It does, for
example, often result in the use of “"standard”

* performance-oriented specifications. Such specifications, L
developed over a period of years, have frequently been X

scrutinized by courts or boards in the past, received a v

3 ¥
% certain gloss by the actions of the parties during previous :
.; contracts, or even evolved into recognized "industry ]
§ standards"™ of performance. Negative conseguences include ;
: the danger that inexperienced service contractors (often :
? small business concerns that are just getting started) g
ﬁ really don’'t understand the performance standards, which :
% are usually buried deeply within the mass of :
! specifications, surveillance plans, and other documents

Ib included in the solicitation.28 In addition, formally

i advertised contracts must be awarded to the lowest

:: responsive, responsible bidder, without giving any {
ﬁ consideration to a competitor's ability to render "higher 3
! quality"” services.29 1

If sealed bidding is selected as the most appropriate ﬁ

,% method for soliciting the contract, however, a number of A
» cases have addressed the performance oriented information X
3 which must be included in the Invitation for Bids (IFB) and E
b the way in which ambiqguities will be resolved. Although i
b the IFB need not be so detailed that it eliminates all d
ff performance risks, it must at least include the Acceptable

'g Quality Levels (AQL) and level of deductions which will be

"
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imposed for deficient performance. In Harris System

v
International, Inc.,30 the Army issued a solicitation for e

custodial services at Fort Polk, Louisiana, but did not 3
include either the AQL or deduction levels in the IFB. Q

Instead, it proposed to add that information later, in a '

no-cost modification to the resulting contract. The Army

procedure was properly invalidated when the Comptroller

¥

W
General sustained the protest and recommended that the ?I
o]

solicitation be amended before bids were submitted.31 3
There is no requirement, however, that the IFB contain ~€
all internal government documents which relate to ':é‘
inspections, quality assurance, etc.. In Kime-Plus,32 ’k
the Comptroller sustained an Air Force decision not to =
-
include the Quality Assurance Surveillance Plan which Eg
provided instructions to Quality Assurance Evaluators about ?:
how to conduct their inspections and establish inspection ?:
schedules. %f
Service contractors, like their supply and .4
construction counterparts, are required to examine IFB's E_
carefully and question any patent ambiguities contained E;f
therein. Lewis Management and Services Co., a food f
services contractor, failed to question obviously ambiguous if
specifications dealing with the need to perform "minor food El
preparation,” to "pan" certain meats (a term which was :5
neither defined or limited in any way), and other ]
open-ended specifications requiring services to be rendered N
!

15
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33

“as required" or "as specified." The contractor's 0

- - -
-

failure to inquire about those patent ambiguities led to v

B

* the decision that it could "... not assert a claim on the :

basis of its own interpretation, irrespective of the

possible reasonableness of that interpretation.'34 If L.

-
-

- .-
R

’ the government, on the other hand, has actual knowledge v

that a contractor is interpreting an otherwise ambiguous

- -
- %

-

specification in a certain way, it will be bound by the .
35 )

contractor's interpretation.
These latter cases are illustrative of the type of

problems which often arise when the government imposes a n

COE SRR i

set of specifications and performance standards on

; prospective contractors, and must thereafter deal with all f
§ offerors at arms length. The requirement that contractors ¢
5 inquire about patent ambiguities, or even the opportunity f
N for the government to explain complicated specifications at 0

a pre-bid conference,36 is no substitute for the
free-wheeling discussions which can take place during a
: competitive negotiation. Such negotiations can result in
X specifications which are tailored both to the needs of the p
| government and to the strengths and weaknesses of the
y individual contractor. The government may be able to

. obtain the benefit of the contractor's experience in

K

providing similar services. It can pose questions
regarding the contractor's management approach and how the

contractor would react to numerous eventualities which may

PV LY RN - . -~
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or may not arise during the life of the contract. 1It is
also possible to negotiate higher levels of performance in
* areas that are of critical importance to the government and
0 to insure that the contractor understands that in those
areas "substantial performapce' may mean virtually perfect
37

performance,

There are, inevitably, some negative aspects to

A -

;2 negotiating service contracts. The parties often have no
. previous experience with the standards they set and may

g later find that they are either impossible to meet or are
;: impracticable to meet at the staffing levels proposed or

",

c the agreed price. Many of the understandings reached

; during the lengthy negotiations are not included when the
,* "fully integrated" contract documents are prepared. 1If

& later performance problems arise, it is frequently

:' difficult or impossible to accurately reconstruct the

;: negotiations with sufficient detail to determine exactly

p what the parties intended to convey by a particular phrase
:3 or clause.38 Since the standards are new and untried,

? the parties have no prior course of dealing or "industry
b standard® upon which to rely for resolving their

3 differences. Finally, there is a perception within some

; members of the government contracting community that

¥ negotiated contracts often lead to higher government costs

without any concomitant increase in the quality or quantity

of services provided.

-
N
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K Despite these concerns, the Competition in Contracting

39

{q Act of 1984 eliminated the statutory preference for

e Sy S

"formally negotiated"™ procurements, replacing it with a

requirement to use the renamed "sealed bidding” method only

Y. r. s

if certain criteria are present. Thus, sealed bids must be

%

solicited if:

(i) Time permits the solicitation, submission,
and evaluation of sealed bids:

-t i ¢
-
T w4

(ii) The award will be made on the basis of
price and price-related factors;

4.

(iii) It is not necessary to conduct discussions
with the responding offerors about their bids;
and

P SR
a3 - ~

.- o g

(iv) There is a reasonable expectasaon of
receiving more than one sealed bid.
) As a result, a number of recent service contracts have By
been awarded using competitive negotiation - including -
r several that had previously been awarded by sealed bidding. "

A series of three decisions issued in 1986 interpreted the

e g se

above statute and clarified the way it would be applied

when a govermment decision to competitively negotiate is
met with an immediate protest by a contractor who, for one -
y reason or another, would prefer that the procurement be ¢

formally advertised. 1In United Food Services, Inc.,41 a

ELL LT

protest against an RFP for food services at Fort Dix, New

”

Jersey, the Army expanded a simple contract for mess

\ attendant services into a larger, more complex contract

a_ v

| which also required recycling, energy conservation, and \

18 "
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responsibility for the food service operation at the

Officer and NCO Clubs. The Comptroller General decided

that "... the Army's need to assure quality of performance

and the complexity of the procurement provide[d] a

reasonable basis for the determination to conduct a

negotiated procurement,”" and ruled the solicitation

permissible under subparagraphs (ii) and (iii) above.42 N

The Saxon Corporation43 involved a vehicle services

N P T, S Sy

and maintenance contract that had previously been awarded

by sealed bidding. Saxon, the incumbent contractor, had

experienced numerous misunderstandings and performance

problems which were allegedly due to poorly refined

o~
>

requirements, After Saxon filed several contract, claims,

y Ay w

the Army decided to reprocure by competitive negotiation.

The Comptroller General allowed the negotiations to proceed

since the award criteria were not limited to

"price-related"™ factors, but instead required consideration

LA s A ]

of information regarding the "... offerors’' managerial

=

X capability, experience, and plans for logistical support,

' quality control, and safety.'44 He further held that the

R AR AT

decision regarding contracting method properly called

for the exercise of the contracting officer's "business

judgment," and would not be disturbed unless the contractor
45 :

was able to prove it to be unreasonable.

The last case, Servicemaster All Cleaning

Services,46 was decided in August 1986 and involved an

19
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RFP for janitorial services at the U0.S. Air Force Academy.

In the past, similar contracts had been awarded by sealed E‘
bidding. 1In fact, this particular solicitation was first E
issued as an IFB, but was converted to an RFP by )
modification. The Air Force justified its decision to ?
negotiate by citing past performance problems with prior &
janitorial services contracts that had been awarded by =
sealed bidding, argued that the previous contractors didn't 9
¥
understand the requirements, and concluded that "... future Q
problems can be avoided by having offerors describe their ;
understanding of requirements and their approach to Ef
accomplishing tasks.'47 Despite the fact that this was a E
standard janitorial services contract, of no particular
complexity, and for which standard specifications and i
performance standards were unquestionably available, the ?
Comptroller General extended the earlier cases and upheld e
the decision to competitively negotiate. b
It thus appears that the Comptroller General has &
fully implemented Congress' intent to remove any 3
preference for formal advertising. Today, virtually any 5
service contract can be competitively negotiated as long as E
the contracting officer exercises reasonable "business 7}
[
judgment® and cites a good faith need to discuss potential ;
offerors' plans for staffing, quality control, or other ?
such minutiae, Whether or not such contracts should be f
negotiated in an attempt to avoid future performance :
N
v
20 R
N
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Although

problems is a much more difficult question.

competitive negotiations can be a valuable tool for

eliminating ambiguity, clarifying performance standards,

and ensuring that both parties understand the level of

services which must be provided, it is not a panacea which

can cure all of the performance ills in the field of

Several competitively negotiated

service contracting.

service contracts have resulted in less than optimum

A
’ performance and required litigation.48

Ambiguity can

creep into the most exhaustively negotiated performance

standards, and there will always be eventualities which are

unforeseen by even the most experienced negotiators. At d

face to face negotiations can

the very least, however,

often eliminate the most common causes of performance

problems, establish rapport between the parties, and

thereby lay a foundation for the successful administrative

resolution of those problems which do arise.
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Chapter II

The Contract Performance Period

After all of the foregoing preliminary questions have
been answered, offers have been solicited, and award is
made, the period of contract performance begins. Despite
the best efforts of all concerned, a given number of
performance problems are inevitable in any endeavor
involving large numbers of people and significant amounts
of money. The types of problems which arise during
performance are even more varied than the kinds of services
which are procured by the government. Several areas,
however, generate such frequent problems that a: _
worthy of particular note.

Many performance problems have resulted from real or
perceived "constructive changes."™ Such changes may occur
by design, negligence, or government fault, and frequently
alter the specifications and performance standards which
were so laboriously drafted during the pre-award phase.
Other major issues revolve around the government's right to
inspect or monitor the contractor's performance, the
contractors receding "right®™ to reperform nonconforming
services, and finally, the levels of performance required

to avoid reduced payments or liquidated damages.
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? A. Constructive Changes
L)
i
)
o Allegations that the government has constructively
Q changed the original contract have led to many
% disagreements between the parties and have resulted in a
" plethora of litigation. The vast majority of those cases
o~ involve contractor requests for equitable increases in the
i contract price to compensate them for extra work which was
[ either informally ordered by the government or occasioned
é because of governmment fault. In order to qualify for
g‘ those equitable increases, the service contractor must
K demonstrate that the changes fall within the "general
k scope of the contract'49 and that they are one of the
': specific types of changes described by the services
n contract Changes Clause,
;E FAR 52.243-1 and 2, with minor modifications, permit
'E changes in service contracts which relate to either:
: (1) Description of services to be performed.
iﬁ (2) Time of performance (i.e., hours of the
T day, days of the week, etc.).
(3) Place of performance of the services.50
,é Those terms are so broad, however, that virtually any
;3 change which is within the general scope of the contract
2 will also be permitted by the changes clause.51
% Constructive changes to service contracts arise in so
3' many diverse fashions that they virtually defy rational

23
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compartmentalization. Most cases, however, tend to involve ¢
1 disagreements which arise during the inspection process.
Recent cases have reemphasized that whenever the government
imposes stricter inspection standards than those required
by the contract, a constructive change has taken place and
the contractor may well be entitled to additional

> compensation.

N In Zundel Brothers,52 a contractor was hired by the

Forest Service to hand-bait pocket gophers with
strychnine-laced oats. During performance it became clear
i that simply conforming with the letter of the government
specifications would not guarantee the contractor full
payment due to the inspection regimen being employed by

» the government inspectors. The contractor therefore

W e

ordered his employees to "work to the inspection standard

53

rather than the contract specifications.” The

Y w v x

M Department of Agriculture Board of Contract Appeals
subsequently ordered an equitable adjustment to the

. contract price based upon both the inordinately high "
inspection standards used and the latent ambiguities X
present in the government's specifications.

N Contract Maintenance, Inc.,54 involved a janitorial

services contract. The government inspectors in that case ‘
continually demanded that the condition of the old, World
K War II vintage buildings be upgraded, and required the )

A contractor to both increase the number of manhours expended

. 24
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5 and the cleaning frequency beyond that contemplated by the ;
é contract. Since the higher inspection standards were f
! imposed with the full knowledge of the contracting officer, ]
f the Armed Services Board of Contract Appeals found a E
? constructive change and ruled that the contractor was :
% entitled to an equitable increase in the contract
ﬁ price.55 Carpet Cleaners, wherein the government !
§ insisted that the contractor implement certain safety f
E procedures which the contractor felt were both ]
% inappropriate and not required by the terms of the ;
b contract, would probably have elicited a similar f
i result.56 In that case, however, the contractor simply :
? abandoned the contract rather than following the
a governments instructions and later filing a claim for an :
equitable adjustment. ;
{ Constructive changes have also resulted from 2
g government inaction or acquiescence. When the government f
X allows worksite conditions to deteriorate between the date ‘
i& of contract award and the date set for beginning y
; performance, that alone may constitute a constructive ;
A change. That eventuality arose in both Pride Unlimited57 4
: and Orlando William558 and, in both cases, upward
: equitable adjustments in the contract price were ordered. X
g I1f government inspectors are present during contract 4
3 performance, are aware that the contractor is performing y
:: extra work or going to extraordinary lengths in attempting '
o A
o 25 53
1,‘\ %
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to meet inspection standards, and yet say nothing, a

R
‘-

-

constructive change will likely be found. 1In

Tree-Best,59 the contract required the contractor to

-

)

e
-»

“"scalp” the surface vegetation in order to reach the "moist

P~
-

G

mineral soil" beneath before planting seedlings. Forest

D e ]
et

-

Service inspectors on the scene interpreted that d

x specification as requiring that the soil at the base of the
scalp not contain more than 25% root material. Although

- the inspectors did not "specifically direct" the contractor

to dig down as much as twelve inches (rather than the !

standard three to four inches), the board held that they

knew or should have known that the contractor was taking

extreme measures in an effort to meet their inspection

F criteria and have the work accepted. That knowledge, F
G combined with the extra work performed by the contractor, :
é was sufficient to convince the Board that a constructive i
M change had occurred.60

4'

The government is also expected to be consistent in

: its interpretation of contract terms. When a contractor is é

f awarded two consecutive contracts which contain equivalent h(
specifications or standards, the government cannot alter

N its interpretation of those standards between contracts y

without risking a determination that it "“ordered" a

constructive change.61 N

" The requirement to consistently interpret standards, Q

however, does not mean that a constructive change will be ,

26 -
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found whenever the government increases the number of its

62

inspectors, alters the frequency of its

inspections,63 or even when it decides to inspect more
meticulously.64 In Tidewater, the contractor claimed

that the government was inspecting it more frequently and
rigorously after a policy change was ordered by the Chief
of Naval Operations (CNO). Although the Armed Services
Board of Contract Appeals found that neither claim was
substantiated, it noted that the contract didn't 1limit the
number of government inspectors or the frequency of their
inspections, and that the government could have increased
either or both at any time as long as it did not
intentionally harass the contractor. The Board further
indicated that the government was entitled to insist upon
"strict compliance® with the terms of the contract and
stated that "... it is not relevant ... that [Tidewater]
may have enjoyed less rigorous inspections in similar prior

65

contracts.” Similarly, in Pride Unlimited, the same

Board stated:

The rule is well established that the
Government is entitled to performance in
strict compliance with the specifications
and ... [has] the right to insist upon the
quality of performance called for under
reasonable interpretation of the
specification requirements even though it
may have accepted under previous ...
contracts a lower level of qua%éty than
that to which it was entitled.

27
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Although virtually all of these cases involve
inspections, that does not necessarily indicate that
increased training or supervision of inspectors would lead
to a marked decrease in performance problems related to
constructive changes. When compared to the total number
of service contracts being performed every day, the number
of litigated cases in this area is far too small to warrant
any such broad conclusion. It does indicate, however, that
contracting officers should continue to stress to their
inspectors and quality assurance evaluators the importance
of adhering to the contract specifications, and the danger
of imposing any additions or changes. Subtle increases in
the standards of performance required, even if they do not
rise to the level of a constructive change or lead to a
claim for increased compensation, cannot help but frustrate.
a contractor who is forced to conform to ever changing
criteria. Over time these frustrations can themselves lead
to full blown performance problems. To guard against that
possibility, contractors should also be encouraged to bring
any perceived shifts in inspection standards to the
immediate attention of the inspector and, if the matter is
not resolved to its satisfaction, to follow up with a

letter to the contracting officer.

B. The Government Right to Inspect

28
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Another area which has spawned performance problems

and litigation is the government's right to monitor the

services rendered by its contractors to insure that they

comply with all specifications. The basic right of the

government to inspect is guaranteed by the Inspection of
67

Services clause which must be included in all service

contracts.68 That clause provides, in pertinent part, K

that "[t]he government has the right to inspect and test

all services ... to the extent practicable, at all times

The only real limitation to that otherwise

and places....”

broad right is the requirement that government tests and

inspections not unduly delay the work in progress.

The government thus has the right to inspect its

service contractors virtually any time and any place it

desires. At its sole discretion, it can increase or

. decrease the frequency of its inspections and the number of

AT T T 'Y

inspectors assigned to the contract, as long as it does not

do so arbitrarily, capriciously, or in an attempt to harass

the contractor and does not modify the contract's

B
69 By the same token, inspection 35

) performance standards.

is a government right which does not confer any benefits

upon the contractor. Thus, there is no requirement that

any government inspector be detailed to the contract and

certainly no requirement that one be present at all times

70

when services are being rendered.
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If the contractor attempts to contest government
actions based upon allegedly improper inspection
procedures, it bears an extremely heavy burden of proof. £,
The contractor must not only demonstrate that the :
it inspection was improper, but also that the defective ;
inspection caused the government to take the disputed i

71 When contractors attempt to overturn actions g

. action.
based upon the "bad faith" or malfeasance of a government
inspector (not an uncommon allegation after the parties

relations have deteriorated to the point that the

X Fad

contractor either has been, or is about to be, default

) terminated) the evidence required rises to the level of

"virtually irrefragable proof.'72

Cx ¥

s
D)

Nonetheless, contractors have been able to sustain

' the necessary burden of proof on a number of occasions. P

Perhaps the most surprising cause of contractor sucesses

e,

in this area is the failure of the government to keep

ol e e
g,

accurate records of its inspections. Michigan Building

~ Maintenance,73

provides a typical situation in which lack

a_ X _m_e.

of adequate records (or, at the very least, failure to

o B

) bring those records to the Board's attention) led directly
to payment of the full contract price until the date the :
contract was formally terminated. Im that case the

government was not able to submit any inspection reports,
could produce no memoranda of phone calls between the Al

v{ parties, and provided virtually no evidence to support its
(0
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allegation that the janitorial services in question were
not provided, Faced with a situation in which "™... each
side ... denied everything the other side ... said, neither
party provided ... significant proof of its contentions,®
and where even the affidavits submitted by both counsel
contained mostly hearsay allegations, the Board had little
choice but to accord the contractor the benefit of the
doubt and sustain its request for full payment.74
Similar failures to keep detailed inspection records also

75

led to contractor recoveries in Mr.'s Landscaping and

76

Bluff's Dairy Inc..

The government's occasional failure to follow proper

inspection procedures has also proved costly. In

Contract Maintenance, Inc.,77 the contract stipulated

that inspections of the custodial services rendered were to
be conducted during normal duty hours. Despite that clear
requirement, the government inspector admitted that he
inspected the contractor's work "when I felt like it,"

both before and after duty hours. In addition, he used
standards taken from an Air Force manual which was not a
part of the contract, rather than applying the standards
enumerated in the contract. Those failures led to the
contractor's recovery of all monies withheld for the
allegedly deficient services. Another inspector's lapse of

judgment led to a similar result in Moustafa Mohamed.78

In that case the default termination of a food services

.
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/ contract was overturned when the inspectors evaluation was

adjudged “arbitrary and capricious™ and as having "little

- -
o

-
L Jet

or no basis in fact."

Although the government is entitled to use as many
ingspectors as it deems prudent, the employment of large
" numbers of inspectors can create as many problems as it

79

y solves. In North American Maintenance, the Navy

attempted to closely monitor a contractor whose services

~

had allegedly deteriorated by adding contract inspection

-

chores to the duties of 40 "building monitors."™ Those

»

monitors had little training as inspectors and no prior

- -
-

expertise in the custodial services field. The Board

found that "the mere proliferation in standards of

%S,

acceptability engendered by such a number of independent

R _X 1

inspectors is unreasonable in itself,"” and ordered that all

deductions based upon those inspections be refunded to the

: contractor.ao

Sl

4 Allegations of improper inspection procedures were

‘ not substantiated in Leal's Food Service, Inc.,81

82

Tamp Corporation, and Orlando Williams Janitorial

83

- >
Stk e e

Service. The only case found which even approached a

finding of "bad faith" by inspection personnel was the
84

o

previously discussed Moustafa Mohamed.

One of the most topical inspection issues in federal

service contracting involves the increasing use of random

PR
-

sampling inspection techniques. The government has

32
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frequently argued successfully that random sampling saves
time, reduces the number of inspectors required, and is
more cost effective than other inspection systems. In
addition, a cogent argument can be made that it is the only
practical method for inspecting large service contractors
whose operations frequently entail thousands of separate
tasks in hundreds of different locations. Finally, random
sampling tends to further the twin government policies of
requiring contractors to take a more active role in
inspections and using the limited number of government
inspectors to "spot check®™ the contractor's own quality
assurance efforts. Problems in this area center on the
fact that random sampling does not provide a 100% accurate
assessment of contractor performance and, for that reason,
might lead to inequitably reduced payments.85
The advantages of a random sampling inspection system
for service contracts far outweigh the relatively minor
disadvantages. In numerous decisions, the Comptroller
General has announced that random sampling can be used
either as a primary inspection tool or as an adjunct to

other methods.86

In Kime-Plus, the Comptroller agreed

with the contractor that random sampling does not guarantee
complete accuracy, but decided that "... it does provide a
reasonably accurate surveillance method, based on

w87

principles of statistics .... He did note, however,

that contractors are free to challenge any proposed random

33
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sampling plan, but that they then bear the burden of

adequately demonstrating that the system would lead to an
inaccurate evaluation of their performance.

Random sampling was first used in the supply arena
where it was possible to ensure that each sample was
exactly the same size and that the factors evaluated
remained constant. 1In service contracting, however, where
the size of rooms and buildings vary and the types of
services rendered in each location is often different, it
is usually impossible to keep unit size exactly equal. 1In

88

Environmental Aseptic Services Administration, the

protester challenged a random sampling plan by attacking
the Air Force's plan to divide a large janitorial services

contract into units that were only approximately the same
89

size, The Comptroller General denied the protest,
noting that the Air Force system fell within the mandatory
Military Standard 105D requirement to divide the total
contract into units which "as far as is practicable,
consists of units ... of a single ... size."

Thus, it appears tha* random sampling has emerged as a
viable inspection technigque and that reasonable
accommodations will be made to ensure that it can be
practically applied to service contracts. Indeed, the
cases indicate that contractors will have great difficulty

in overturning such plans before award and implementation.

In order to do so they will need to demonstrate, probably

34
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via their own statistical models, that the plan will

The mere showing

inevitably lead to inequitable results.

that a series of unusual and highly unlikely occurrences

could lead to inaccurate evaluation, and eventually to

90

N underpayments, will not suffice. Service contractors

NN

' have not yet had very much practical experience with random

sampling systems and few post-award cases have been

XX

; litigated. 1If the systems currently in use do lead to

b,

',

grossly inaccurate evaluations, they can certainly be

resolved via the administrative disputes process and,

DA A Bacty -

eventually, litigation. Both the Comptroller General and

e sk 2 S0 BT

the Armed Services Board, however, have tacitly recognized

that minor inaccuracies must be expected, will not support

X additional compensation, and, to the extent necessary,
91

",
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should be factored into the bid price.
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C. The Contractor's Right to Reperform

0 A continuing problem, involving both random sampling
plans and more traditional inspection methods, has been

whether or not the service contractor has or should have

Farata o A %)

any right to reperform defective work. As discussed

]

above, the government has a general right to insist that

-
a3

contractors strictly comply with all of the performance

e,

standards imposed by the contract and to require correction
of services it finds to be defective. Contractors,

however, do not enjoy any roughly parallel right which

[(EE XL L2

entitles them to compel government acceptance of corrected

supplies or reaccomplishment of improperly performed

92

services. Such entitlements, if they exist at all,

Pyl e 3

i must be found either in the applicable regulations or

” contract clauses.

v In both supply and construction contracts, the FAR
(and numerous Boards of Contract Appeal) require that

L contractors be afforded the opportunity to correct such
minor defects as can be accomplished before the required
delivery date.93 That right to reperform, to correct

- deficiencies, and hence to receive the full contract price

is much more limited in service contracting. At first
94

3
l.‘

L

blush, the FAR Inspection of Services Clause would

) appear to grant service contractors reperformance rights
)
D

)
t
[}
A

. which are similar to their supply and construction

36
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brethren. Closer analysis, however, indicates that any
such rights are very ephemeral (if they exist at all) and
that the government is in virtually total control.

FAR 52.246-4(d) states simply that "... the
government may require the contractor to perform the
services again in conformity with contract requirements,
at no increase in contract amount." (emphasis added) The
subparagraph simply contains no language which requires the
government to allow reperformance, even if the contractor
is ready, willing and able to render timely corrections.
The subparagraph's only remaining sentence does nothing
more than define the government's rights in cases when
correction is impossible, including, of course, the right
to reduce the contract price to properly reflect the level
of services received.

Contractors desiring the right to reperform will not
find any greater solace in subparagraph (e). It too does
not require the government to allow reperformance, though
it does place some limits upon government remedies when
correction is not permitted. Thus, the contractor cannot
be charged for costs which the government incurs in
obtaining satisfactory performance elsewhere, unless the
contractor is first given the opportunity to redress the
problem itself., The subparagraph also protects contractors
from default termination when they are not given the

opportunity to correct service deficiencies, and could have

37
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done so within the period originally set for contract

| performance.95

FAR 46.407(b) provides that contractors should

"ordinarily™ be allowed to correct nonconforming services

if they can be accomplished within the original delivery

>
R schedule. That general policy statement, however, is not

binding and affords scant protection to any particular

contractor who is not permitted to reperform. REarly

fag Ao

e

cases, such as Exquisite Service Companx,96 reviewed

similar inspection clauses and appeared to conclude that

-Vt 4

contractors must be afforded a "reasonable opportunity" to 3

‘ . : 9 :
correct deficient services, 7 Later cases, however, have '

P

dashed any contractor hopes that such a requirement would

be "read into"™ the clause by the Boards or the Comptroller

b General. Those cases indicated that there is no general

Instead, they held that

contractor right to reperform.

what does exist is a government option to allow

reperformance when and if that action is considered to be

in the government's best interest.
98

Orlando Williams ‘concerned a custodial services

contract at Fort Bragg, N.C., which was terminated for

default. The contractor argued, in part, that the

termination was improper because he had not been notified ;

of defective work in time to permit reperformance. After .

reviewing a very similar Inspection of Services clause,

applicable, the board

and the Military Standard which was

38
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concluded:

We do not agree with [the contractor]
that these provisions ... bestow upon the
contractor the right to reperform
unsatisfactory services independently of
the wishes of the government. The
"Inspection of Service" clause grants the
government the right to require performance
of services and imposes a corresponding
obligation to perform on the contractor.
The clause furthermore explicitly
recognizes that circumstances may exist
where reperformance would not correct a
deficiency and allows deductions for
deficient or unperformed services.

We accordingly conclude that
[williams'] contractual rights regarding
evaluation of performance were not
diminished or violated by circumstances
which did not enable [him] to reperform
services ... so as 58 avoid deductions ....
(Citations omitted)

In 1984, the Comptroller General reached a similar

conclusion in Linda Vista Industries, Inc..100 In 1985,

the Comptroller again had reason to address contractors'
reperformance "rights®™ in a protest submitted by Sunrise
Maintenance Systems.wI He stated, "We have previously
recognized (under a similar clause in the Defense
Acquisition Regulation) that the government may, but is
not required to, permit reperformance.”™ He then concluded
that "[t]o the extent that the protester here complains
that the solicitation permits the government to deduct
payments before giving the contractor an opportunity to
102

reperform, we deny the protest.”

Over and above any technical analysis of the

39
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applicable FAR clauses, there are very cogent reasons why ;
service contractors should not enjoy the same right to )
correct performance as do supply contractors, etc.. In

many service contracts the tasks performed are repetitive ¢
and must be performed hourly, daily, or at other very 3
close intervals. The failure to perform such a task is }
simply not "cured"™ by performance of a similar task later

in the day or during the next service cycle.103 In

> -,

R P

addition, many service contracts require performance of
so many individual tasks that inspection must be M
accomplished by random sampling. Allowing correction of
those deficient services discovered by the inspector has
no impact upon the remaining defective services ;
statistically presumed to exist in the countless other
units which were not actually inspected.

104 reduced contractors' "rights" in this ;

Kime-Plus
area even further. The Comptroller General announced in
that case that there is no government obligation to set
out in advance which services may be corrected by the o
contractor and which are so time sensitive that
reperformance will not be permitted. R

Despite the general absence of any right to
reperform in service contracts, the government can

provide such rights via additional contract clauses.105 )

Guaranteeing a contractor notice of service defects and ~

affording it the right to reperform may make eminently ‘

40
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good sense in those contracts which do not require daily \

-
(Rt

performance or where delayed performance will not :

W

seriously impair the value of the services rendered. Such
: a clause might even serve to reduce bid prices slightly ;
s since the contractor, by prompt correction of those
defects which almost inevitably occur in service
o contracts, could virtually guarantee itself receipt of the ;
o full contract price. In most cases, however, written \

A notice such as that required by Mutual Maintenance is )

simply impracticable. It would be impossible in any
contract inspected by random sampling and would be
difficult in any contract which relies upon customer
complaints to provide quality control. Therefore, despite
contractors' dissatisfaction with the lack of any real
right to reperform, no such general right exists today or
. is likely to be included in the majority of service

o
contracts awarded in the future.m6
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D. The Contractor's Right to Payment

P
I e e e

o
-

It goes without saying that every contractors' raison

d'etre is getting paid for the work he does and thus L

U

r making a profit. It is not surprising, then, that any ‘
Yy

t government deduction from the agreed upon contract price

often results in a storm of protests, denials, and

s litigation. Although the "substantial performance"

N doctrine limits the government's right to default

% terminate a contractor whose performance isn't quite

" 'perfect,'107 there is virtually no such limitation on '
‘? the government's right to deduct for services which are !
v performed improperly or not at al1. 108 ,
?) Another payment that has elicited similarly strident

m contractor protests is liquidated damages. Liquidated

f damages have been defined as "...fixed amounts which one )
51 party to a contract can recover from the other upon proof 2
5 of a violation of the contract, and without proof of the Y
{ damages actually sustained."o9 Although differing from

'g inspection clause deductions in several ways (discussed ;
I infra), the end result is the same, e.g., reduced

j contractor payments and (presumably) reduced profits.

;j Since both deductions and liquidated damages have

H seriously disrupted the performance of many service

i contracts, both deserve to be addressed at some length. 3
kK
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1. Inspection of Services Clause Deductions

Deductions pursuant to the Inspection of Services

clause are not penalties assessed for contractor

malfeasance. Instead, they simply recognize the

government's right to refuse payment for services it did

not receive. Such deductions are widely used in service

contracts for at least two major reasons. First, the FAR

both permits and encourages the government to take price

deductions whenever circumstances warrant. FAR 52.246-4

provides that the government may reduce the contract price

whenever defective services cannot be corrected by

reperformance. FAR 46.407 is even more emphatic and

states that "[e]ach contract under which nonconforming ...

services are accepted ... shall be modified to provide for

an equitable price reduction," unless the deficiencies are

considered "minor"™ (emphasis added). The regulation thus ;

-
™ g

serves to reemphasize the contracting officer's duty to !
110

5 protect the public fisc, The second (and arguably

most important) reason for the frequent use of deductions

is that they are widely considered one of the most
effective ways to focus upper level contractor attention

on the performance problem in question, and to thus ensure :
>

R e S X

that deficiencies are quickly rectified.

The government has a number of responsibilities if it 3

wishes to retain the right to use this effective tool.

i
.\
‘\

" &
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It must, for example, be able to sustain its burden of
proof both that it is entitled to the deduction and that

the amount deducted is accurate.111

As discussed above,
that mandates the use of an effective inspection system.
If the government is unable to sustain its burden of
proving guantum, all deductions will usually be forfeited.
The government will generally not be permitted to

obtain a "jury verdict recovery" when it fails to keep

12 Although the guantum issue can be

accurate records.
decisive, most cases do not do not even address it.
Instead, litigation is largely won or lost based upon the
government entitlement to take the deduction, and the
question of guantum is usually referred back to the
parties for negotiation of the appropriate amount.”3
Unlike liquidated damages, which will be discussed

infra, deductions under the Inspection of Services clause
cannot exceed the contract price. That principle was

114

reemphasized in D. J. Findley, where the Air Force

apportioned a percentage of the total price to each major

contract task. Although the sum of those percentages

reached one hundred percent, the Air Porce clearly desired

to retain its right to deduct additional amounts if the

contractor deficiently performed other, unlisted services.
The Comptroller General properly concluded that deductions
which could exceed the contract price would constitute an

improper penalty, and cautioned the Air Force against

44
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? enforcing the provision.”5

.‘

X The Inspection of Services clause contains no :
D .
I

! requirement that the contractor be given advance notice of

deficient performance before the government makes its
5 deductions. FAR 46.407(g) does reguire notice if the
y services are rejected. Notice would not seem to be
" required, however, where the government intends to accept

y "substantially performed" services, but desires to retain

(R E-AX

. its right to deduct for minor defects therein. Even when
! additional contract clauses do make notice a prerequisite

) for deductions, at least one Board of Contract Appeals has

L R B R A B

been reluctant to fully enforce those provisions.

\ Government Contractors, Inc.116 involved a custodial

services contract which expressly required the government

to notify the contractor of unsatisfactory performance.

-
-«

The Board reasoned, however, that failure to inform the

n
Li contractor that it wasn't performing in accordance with N
’ its schedule did not waive the government's right to make
'i deductions, since the contractor had to be aware of its
% own nonperformance, and therefore could not have been
-? prejudiced. Similarly, Rice Cleaning Service117 and .
R skillens''® both indicated that the right to make
deductions is "... of cardinal importance to the 4
Government's administration of contracts®™ and held that ;
» failure to notify the contractor of deficiencies "does not .
L abrogate the government's contract right to take [those]
” .
- 45

ﬁ »

A MRS LR S o
f;“}i‘_ I}"}n’ﬂ:‘-’}.{‘:‘-\:‘




NUW X, et a7 5u® #a¢ ¥a* gt e’ $a% 0a¥ Bat et Dab Ga¥ gut b tad _gat gav Sa0 08 100"t 420 §a¥ gat ot

A R I OUC AT WW_‘WFJ".F."

- - .
X

.

-
-

K
e S

deductions ....='1° 3
§ Contractors have also argued that the "substantial f
)
" performance”™ doctrine should limit the governments right Y

to deduct for minor defects in performance. For example,

) in C. Martin Company120

the contractor argued that the

PN

government inspector's certification that landscape

maintenance services had been "substantially performed”

-

should bar the government from later deducting minor

.
P -

. amounts for work that was improperly performed. The Board 3
held, however, that "[i]t is not sufficient to rely ... on 7

generalized testimony that [Martin] had substantially

- -:‘o’_o g o

oy

performed the contract work. [Clonceeding that [the

" contractor] substantially performed ... it still failed to

P

perform some work. The Government does not have to pay

-

for work not performed or unsatisfactorily .

19! 121

performed.”

&

Similarly, contractors have occasionally attempted
to prevent or overturn deductions by arguing that if the .
) government suffered no harm directly attributable to the R
nonperformed or deficiently performed services, it should
not be entitled to any deduction. 1In Harrison,122 a
health services contractor failed to provide a resident N
L medical officer for a total of 111 days, but the Navy was
L unable to cite any health problems or extra expenditures

R which resulted from that nonfeasance. The Armed Services

¥ Board, however, held that a “"demonstration of harm or

46
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5 detriment by failure to provide a service required by the J
? contract is unnecessary to support a deduction for its ]
f nonperformance. It resembles insurance in that '
f, respect."123 In Space Age, the same Board extended that $
:> rule to cases in which services were performed, but :
C performed imperfectly.124 In that case, the last in a :
f series of five decisions spawned by a single contract, the N
? contractor performed all of the required services, but did

K not perform them within the contractually required time :
: limit. The Board held that the contractor's "...

? nonperformance of the contract requirement ... authorized

k deductions ... without the necessity of showing

% *demonstrable harm or loss' .... There is nothing improper

; in the government refusing to pay full price when it did A
3: not get what it was entitled to get for that full

f price.'125 The issue of quantum was then returned to

g the contracting officer for recalculation. '
L Since the government enjoys such wide latitude to

K impose contract price deductions based upon deficient

A services, the most successful contractor tactic has been :

L to attack the inspection system itself. 1In that regard, :
5 contractors have been largely successful in their assaults 3
3 upon "all or none® inspection programs which, until A
ff recently, were widely used in service contracting. 1In E
¢ North American Maintenance Co.,,126 one of the reasons :
E‘ for (
;: * -

47
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overturning the price reductions was that the inspection

forms used did not provide for “partial or substantially

o o e e

satisfactory performance."™ The Board stated that lack

could "lead to a patently unreasonable result.”

Clarkies127 presented the Board its most recent P

opportunity to comment on the area. In that case, even
X the contracting officer testified that the contractor

& shoald have been given pro-rata credit for work

BRSNS T

satisfactorily performed, but stated that three of four

inspectors unfairly "gigged"™ the contractor by either

e

’ entirely accepting or rejecting its work. The Board

"

S Al A

strongly restated its position that "[t]he ‘all or none'

Ll

inspection procedure employed by the government was

improper ... and an unfair and unreasonable payment
128

%% e

penalty .... The Comptroller General, too, has

concluded that such systems can detrimentally affect

and has not hesitated to recommend the

competition,

129

amendment or cancellation of offending solicitations.

™
Despite the general condemnation of "all or none"® $

ingpection systems, contractors have not always been

victorious even in this area. If the government can

demonstrate that deficient individual services "... are of A

such proportion as to render the [entire area)] unsuitable

for the government's purpose,” the agency is entitled to

take a 100% deduction for the entire area, even though

some services therein might have been properly

48
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performed.1 Similarly, if exceeding the AQL makes the

rendered services valueless, the government is entitled to

take a 100% deduction.131

Although the government need not always permit
reperformance (supra), even when the contractor is allowed
to correct defective services it is not guaranteed full

132

payment. In Environmental, and later in D.J.

Findlex,133 the Comptroller General recognized that
"circumstances may exist where reperformance would not

=134 Thus, deductions can still be

correct a deficiency.
made if reperformance makes the services untimely, the
contractor only corrects the noted deficiencies in a

random sampling scenario, or if the number of defects

discovered indicates that the contractor is failing to

comply with a required Quality Assurance Program.

49
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2. Liquidated Damac s "

) Liquidated damages differ from deductions pursuant
W to the Inspection of Services clause in that they need
not be included in 1ll service contracts, are usually

v, assessed in accorda ~e with a pre-set schedule, often

& involve delayed peri -mance rather than nonperformance,

'? and do not require p!} ading or proving actual damages.

{ Like deductions, howe¢ =»r, liquidated damages have been a
frequent cause of dis rd during performance and have led i
to a considerable amot of litigation. '

. The regulatory fr sework includes a general policy ;
statement which indica: :s that liquidated damage ;

v provisions should only e used when untimely delivery is

reasonably likely to re ult in government damages, and

5 "8 WOW

where the actual amount of those damages would be

difficult to calculate or prove.135 The FAR further

- requires that the amount of liquidated damages provided in

the contract should represent a reasonable forcast of

€O E 5 ®_ A=

actual damages. If it doesn't, the liquidated damages
terms may be considered a penalty and hence unenforceable.
lf FAR also provides optional liquidated damage provisions \
2 for use in service contracts.136

y In the government procurement arena, liquidated

' damage clauses have generally been upheld. One

explanation for that wide enforcement has been the -
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government tendency to set the rate of liquidated damages

a8 a

very low in comparison to the delay damages which could
137

L"TJ“U'I"I

actually be alleged and proven, Nonetheless, courts

and boards often closely examine liquidated damages

clauses to ensure that their terms are "reasonable®™ and do

10y Ay ety

not constitute impermissible penalties or “"spurs to

3 pel:'formance."138 Although almost everyone continues to ﬁ
f\ 'i
: pay lip service to the Priebe case,139 at least the ‘

Comptroller General has tacitly acknowledged that the

primary rationale for including a liquidated damages

clause is to prod recalcitrant contractors to perform in a

timely fashion. In Kleen-Rite, the U.S. Army Audit Agency

reviewed prior custodial services contracts and determined

that the then current liquidated damage rates "... were
»140

too low to encourage adequate performance. Based

upon that report the Army increased its liquidated damages

rates ~ doubling some and raising others to ten times

The Comptroller upheld the higher

their previous levels.

rates. Thus, despite Priebe, it appears that the intent to

®"spur contractor performance" is permissible, as long as

the rates are reasonable when compared to the actual

damages which are anticipated.

There is no single "right®™ way to determine a

reasonable amount for liquidated damages, and many

methods have been approved by the Comptroller and various

Recent cases have established that when the

boards.

-----------------------------
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4 contract permits random sampling, liquidated damages can s
. be determined by multiplying the percentage by which
defects exceed the AQL by the percentage of the contract

price attributable to the defectively performed

N 141

i service. Other permissible technigues include

assessing 10% of the value of work ordered but not

142

performed under an indefinite quantity contract and

-
-

rates based upon the equivalent cost of a « smparable 1!
¢
143 J

i

federal worker capable of performing the service.
The hallmark of these approved systems appears to be that

in each case the assessment varied with the anticipated

W harm. Thus, liquidated damages will almost always be found b

reasonable if they are set in terms of a given amount for %

S
-

each day of delay, each service left unperformed, etc.. :

Liquidated damages provisions may clearly be {

overturned as penalties if there is "no possible

relationship® between the amount stipulated and the losses v

T

contemplated by the parties. The contractor's burden of

i proof is very heavy, however, and few service

)
\ contractors have been able to sustain it.“4

3w

X

There is no requirement that the government set a A

maximum dollar amount or a maximum term for liquidated
145

damages to be found reasonable. FAR 12.202(b)

provides only that damages may be limited, not that they
must be. Further, the reasonableness of the liquidated

damages schedule is determined as of the date the contract

52
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was negotiated, not at the time damages are actually
levied. Thus, it is immaterial that actual losses due to
the delay were minimal or even that the liquidated damages

assessment may exceed the entire contract price.146

147 the Comptroller General decided

In Kleen-Rite,
that the same amount of liquidated damages could be
assessed for defective performance as for a complete
failure to perform. His rationale, in the janitorial
services context, was that costs to correct defective
performance can be equal to or even exceed the cost of
procuring the entire service. Similarly, the decision of
the government to set the same liquidated damages rate for
high and low priority work has been upheld. The
contractor in Egl§§148 failed to sustain his heavy
burden of proof that there was no possible relationship
between the rates set and reasonably contemplated damages.

The government is also free to amalgamate areas for
liquidated damages purposes, e.g., there is no need to
set out a separate rate for every divisible area or

143 Oon the other hand, if the government wishes to

task.
set separate rates for individual services, it can do so
without regard to the prices which a contractor bids for

150 the Board

those particular services. In Kime-Plus,
held that such action did not impermissibly infringe upon
the contractors right to set bid prices. The only

limitation was the usual requirement that the rate set be
53
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? "reasonable.” $
g There are, of course, some limits to government §
f imposition of liquidated damages. The standard services S
: contract liquidated damage provision provides that ;
S damages cannot be assessed if performance delays are z
¥ "beyond the control" of the contractor, or without its )
i 'f:'ault."151 Since the government is the party
3 claiming the damages, the government bears the burden of f
! proving that the delayed performance or failure to perform &
M was the fault of the contractor. Thus, in Colo-szro,152 3
% the government submitted a claim for liquidated damages &
L when a contractor failed to deliver several lots of A
N Douglas Fir seedlings which were to be grown from -}
; government furnished seed. The contractor alleged that E
k one seed lot had been contaminated with fungus, that the >
f disease later spread to (and caused the rejection of) all ]
lots, and that its failure to perform was therefore the r
; fault of the government. Since the government was unable X
3 to establish that the disease spread because of improper -
E contractor growing techniques, its assessment of 3
: liquidated damages was overturned.153 :
E If the government attempts to set liquidated damages bt
at one hundred percent of the contract price whenever the %
AQL is exceeded, it must be able to demonstrate that the ?
? services actaally rendered are of no value. A series of 0
? cases involving the Bureau of Land Management (BLM) ﬁ
. ‘
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ﬁ emphasizes the importance of adeguately justifying the
b preset liquidated damages rate. Since the mid 1970's, ¢

the BLM has included a provision in its tree planting

3 contracts which permits the assessment of 100% liquidated :
X, .
by damages whenever the AQL (usually 80-85%) is ;
Yy '

exceeded.154 The U.S. Claims Court had occasion to '

0 review a contract containing the provision and decided '

jf that the clause constituted an unenforceable penalty X
2 because the record provided "neither justification nor !
; even explanation® why exceeding the AQL should bar all \
é paynents.155 In later cases, the Bureau was careful to :
" establish proof that exceeding the AQL would often require

{; totally replanting the acreage in order to maximize its i
i growth potential. After fully considering that rationale, :
" the AGBCA duly upheld the contested provisions.156

?, Despite generally favorable treatment by courts,

ﬁ boards, and the Comptroller, liquidated damages h
l‘ :

provisions are strictly construed and their terms

strictly enforced. Although the standard clause does not

a2

require contractor notice before imposition of liquidated

damages, if the clause contained in the contract requires

W 157

such notice it will be enforced. Ambiguous terms

will also make the clause unenforceable. 1In

! 158

Consolidated, the contract authorized liquidated

damages whenever supervisory guard services fell below the

" "minimum number required."™ The Board found, however, that |
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the agency had removed the requirement for any particular

-
e

=

number of supervisory hours by a contract modification,

s .

that any supervision requirement was "vestigial®™ at best,

(e

and that the resultant ambiquity made the liguidated

-
o

.

b damages provision unenforceable. !
" Liquidated damages represent payments to the d
' government in lieu of the actual costs occasioned by the

delayed performance. Thus, they can be assessed in t
addition to deductions for nonperformed or deficiently

performed services taken under the rubric of the

159

" Inspection of Services clause. Liquidated damages

can also be assessed in addition to any excess

-
L g b D e

reprocurement costs which may be recoverable pursuant to

the Default clause.160 ,

-

A somewhat anomalous provision was reviewed in the

161 The contract therein contained a

: Space Age series.
2 clause which appeared to "straddle the fence" between \
deductions taken for nonperformance and liquidated
damages assessed for delay. That hotly contested
:2 provision called for premium payments (e.g., higher
s prices) for timely performance, and set out a formula by
wul which lower payments could be calculated for services 4
performed later.

The contractor argued, unsuccessfully and at great

: length, that the unusual clause was a form of liquidated

damages provision. The Board emphatically disagreed,

Mo e =gy
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p holding that it was simply to be read as an addition to %
% the Inspection of Services clause.162 That distinction f
K was important because of the two clauses differing ¢
treatment of delays which might have been caused by the 3
{
} government. Under a liquidated damages provision, if the J
! required services were performed late and delays were
! attributable to the govermment, no damages could be i
& assessed. Since the Board held that the Inspection of i
: Services clause applied, however, the fact that the .t
' government might have caused the delays was of no iy
& consequence. The government still was not required to pay ?
; a premium price for services it did not receive.163 ?
L If this reasoning continues to be upheld, it may g
: result in an increasing number of service contracts where g
psuedo liquidated damages provisions are written into the ;
\ Inspection of Secrvices clause. If so, certain short term )
’ benefits could accrue to the government. Examples include f
avoiding the strict scrutiny traditionally accorded to &
: liquidated damages provisions, removing the need to 5
: apportion delay costs, and reducing the need to resolve E‘
difficult factual issues such as which party was the Sé
! "controlling cause®” of the delay. In the longer term, E,
however, such benefits are apt to be more illusory than ;
\

real. Courts and boards will be quick to extend closer

ud

! scrutiny to deduction provisions which include liquidated

\ damages elements. Provisions like that used in Space

CETY ¥ Y% v .
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Age are still subject to the same reasonableness
reguirements as ligquidated damages clauses, and certainly
will not be upheld if they are unconscionable.164 In
addition, contractors would quickly increase their bid
prices to cover the increased risk resulting from these
extended inspection clauses, mush as they (presumably) now
increase prices when standard liquidated damages
provisions are included. I suspect that the impact of
Space Age type provisions will be minimal, and their use

confined to those situations where the government is truly

willing to pay a premium for unusually swift service.
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Chapter III

a
3
X Discontinuation of Performance
P
i
? When the government notes a service defect and
k orders reperformance, makes deductions pursuant to the ,
-ﬁ , Ingspection of Services clause, or assesses liquidated
i damages, its purpose is twofold. It first desires to
A obtain the service for which it contracted and agreed to
; pay. Second, it hopes that its actions will stimulate
' improved future performance and avoid the need to resort 3
. to more drastic government acticn. Unfortunately, those
,j hopes are not always realized, and the government finds
;f that it is continuing to receive substandard services T
g which do not satisfy its basic needs. When sequential :
% services have been ordered, the contractor's failure to
r make progress can also result in a legitimate concern
' that overall contract performance is being endangered. :
; Rather than relying upon common law remedies for breach
t in these situations, government service contracts
X typically contain default clauses which permit unilateral
. agency action to terminate the offending contractor.
I That clause also establishes certain procedural :
‘ safeguards for the contractor, and requires that defaulted
ﬁ firms bear some of the costs engendered by their failure 1
X to perform.
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A. Default Terminations h

N FAR 52.249-8 governs the default termination of most pt
d service contracts. It is very similar to its predecessor,
¢ DAR 7-103.11, Aalthough the drafters of the FAR included a 3
number of "stylistic changes®™ which made the clause easier

for laymen to understand, they retained the same basic

W %Y
- .

structure and made virtually no substantive changes which ot

affected the rights of the contracting parties.165

PR

Consequently, many of the cases which examined the earlier !

DAR clause apply with undiminished vigor to the current !

clause.

P

Due in part to the relatively late emergence of

o -
R A AL

service contracting as a significant element in the

overall federal procurement sphere, there are few clauses

PR

which are service contract specific. Instead, supply and

service contracts are often treated together in the same

standardized clauses.166

Although that has resulted in N
a far shorter procurement regulation, and works well in -
3 many cases, the differences between supply and service ~Y

contracting have caused some difficulty when attempting

to apply "supply language™ to service contracts. Those

wPe m B A B

difficulties have been particularly apparent in the

default termination area and have led several commentators

to call for a separate service contract default

60
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0 clause. 167

¥

[m '

5' While splitting the default clause might make the

language somewhat simpler and less convoluted, the
. current dual purpose clause has been extensively :
W, litigated and most of its nuances exhaustively examined. X

Given the lengthy and cumbersome procedural requirements

% for accomplishing even the most rudimentary FAR

)

X)

s modifications,168 it is unlikely that the current clause

[

2 will be changed in the near future. It is therefore

$ appropriate to reexamine the current clause, with

)

§ particular emphasis upon those recent performance

k)

v problems which have led to the default termination of

) service contractors. i
" .
b

W/

'g ‘
",
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1. The Default Clause

The default clause used in fixed price supply and

service contracts is composed of eight paragraphs, the

most important of which is the first. That "rights

granting" paragraph is itself divided into three

sections which permit default termination for failure to

]
deliver on time,169

¥
p progress,170 and failure to perform "other contract

171

endangering delivery by failure to by,

provisions. A more vital distinction, however, is

that the first section provides an immediate right to

terminate, while the latter two sections first require the

issuance of a cure notice. Before separately discussing

each area, those factors and cases which generally apply

to the default termination of all service contracts should

!

first be addressed.

Ty

! In every potential default situation the contracting

)

) officer is faced with two interrelated decisions. The

B %t

first involves whether performance problems have reached

) a level sufficient to justify default termination, e.g.,

‘s

can the government establish that it has the "right" to

default terminate the contract. The second question

be default

involves whether or not the contract "should"®

terminated or whether other, less drastic measures would

better serve the government's long term interests.

..................
...................................
......
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2, The "Right" to Terminate

3 |

* The "right® to terminate is always dependent upon the

i, facts of the individual case and the particular clause

; cited to justify the termination. It frequently requires f
the government to demonstrate the existence of adequate

1 performance standards172 and an inspection system s

(E capable of accurately measuring the contractors lack of i

. conformity with those standards.173 In general, any /

fi "right® to terminate must be exercised within a reasonable

% time or the agency may be faced with a "constructive

. waiver” defense.”4 In service contracting, however, 4

,? each failure to achieve the required performance standards

‘3 constitutes a new default which may, either alone or in 3

E; combination with previous failures, reestablish the :

‘J Agency's right to terminate for default. In Emancar, for

‘S example, the failure of the govermnment to properly

X terminate a grounds maintenance contractor for performance

g: problems which occurred in April 4id not prevent its p

g default termination for subsequent failures to perform ;

.

- which occurred in May.175

Thus, in the typical services
contract which involves the performance of recurring

o tasks, constructive waiver is not a major problem and few

default terminations have been overturned on that basis.

When service contracts involve providing a single service,

or achieving a particular result within a set time period,

63
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a different result may obtain.

At one time there was considerable concern about the
effects of "Inspection of Services" clause deductions upon
a later decision to default terminate for those same
performance problems. In W.M. Grace, the Armed Services
Board held that by deducting amounts for defectively
performed janitorial services, "... the Government
effectively waived the performance failures ... as a
basis for default termination ....'176 One month later,
the same Board held that the government must either elect
to take monetary deductions or, in the alternative, elect
to use the defects as a basis for default termination. 1In
that case, involving a requirements contract for moving
household goods, the Board stated "... the Government may
not use as grounds for this default action those same
discrepancies for which it already made deductions from
the contract price under the °*Inspection of Services'
clause."177

Unlike its predecessor, however, the current
"Inspection of Services"™ clause explicitly states that
deductions taken thereunder will not waive the right to

178

terminate for defau.t, and recent cases have enforced

179 In fact, several recent cases have

that provision.
come full circle and stated that, far fiom requiring an
election of remedies, "... the government vastly improves

its chances of prevailing on a default termination if it

64

-------

»

R S A S R g L A RS R R o Sy
NI RN, NN N NN Yy,

5y

T x
L a Al

(LU

TR W E W R

-

i e T e % e I N0

A 0 T g L

l‘ I.

4



l"’. WA KR Y -._.._'_‘.!_"_.

et

&

PP

regularly imposes deductions ... rather than waiting until
the occasion of the default termination to take decisive

action."180

It should be noted that the default clause is
mandatory, at least for all service contracts expected to

181

exceed $25,000.00. If it is not included in the

contract, it will be read in via the Christian

Doctrine.182

The FAR, however, specifically excludes
small purchase contracts from the requirement to include
the clause. 1If the default clause is not included in a
small purchase services contract, then, the Christian

Doctrine will not apply, any improper default termination

will not be converted into a termination for convenience,

and the government may find itself liable for

consequential c‘iamages.'a3
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> 3. "should”™ the Contract Be Default Terminated?

K Once the contracting officer establishes that he has ;
the right to terminate for default he must then decide

whether or not to actually do so. The FAR and the large

' number of precedents in this area do provide some guidance ;
but, in the final analysis, the contracting officer is .
P primarily expected to exercise his own discretion and :
apply his best business judgment. For example, FAR
49,402-3(f) provides a relatively complete list of factors 0
: which the contracting officer "shall consider” before |
making a final decision. Despite that apparently A
mandatory language, however, it has become clear that

: those factors are not intended to be a "checklist," are

* not included in the contract itself, and consequently ;
that the failure to consider one or more of them is not b

! fatal to the termination decision.184

-
- Al

y Similarly, a number of decisions remind the

- contracting officer that "minor, infrequent” deficiencies

which are "insubstantial®™ do not warrant default

LA
<.

termination. Cases like Pride Unlimited, Orlando ¢

Williams, Murcole, and a host of others provide examples

of performance failures which have been found sufficient
185

T A S

a to justify default termination. But that terminology
and those examples may be less than edifying when the

’ contracting officer is faced with a slightly different
- 66
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factual pattern, or when the case is one of first
impression. In the long run, the termination decision
must be based upon the reasoned judgment of the
contracting officer and his principal advisors, and
must be made after a careful review of the particular
facts involved.

Perhaps the best news for the contracting officer in
this entire area is the great deference which courts and
boards traditionally accord to the contracting officer’'s
judgment. If the government can establish that the
contracting officer exercised his individual

186

discretion, and can establish a "right"™ to terminate

based upon one of the provisions of FAR 52.249-8(a),
reviewers generally will not substitute their judgment for

187 In fact, government

that of the contracting officer.
decisions to default terminate have been upheld even when
the reasons cited by the contracting officer were
incorrect, as long as the Board was able to discern other,
proper bases which were sufficient to justify the

termination.188

67
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4. Termination Without Prior Notice

FAR 52.249-8(a)(1)(i) permits immediate default
termination, without prior notice of any kind, if the
contractor fails to "... perform the services within the
time specified ...." Despite frequent contractor
assertions that paragraph (a)(i) terminations should
reguire a cure notice, courts and boards have consistently
upheld the clear regqulatory language and ruled to the
conttary.189

The primary issue in this area is whether the
government is entitled to "strict compliance” with its
performance standards, or whether something less will
satisfy the agency's minimum requirements and preclude
default termination. The general rule, noted in a number
of service contract cases, is that the government is
entitled to strict compliance with all contract terms and
that failure to so comply may well justify default

termination.190

That general rule has significantly
eroded, however, and many cases now hold that default
termination is not appropriate if the contractor has
"substantially complied" with the performance standards
and rendered that performance on time. Under that theory,

although each minor omission or failure to comply does

constitute a default, not every such default will provide

a proper basis for default termination. Instead, the




contracting officer must compare the completed and
uncompeted tasks, and can default terminate only if the
deficient performance formed a significant part of the

whole.191

The defense of substantial performance has
also been reinforced by the now widespread provision for
deductions pursuant to the Inspection of Services clause.
Several boards have reasoned that by providing for such
deductions, the government has implicitly conceded that
perfect performance is neither expected or required.192
Substantial performance, then, does constitute a
defense to the government's immediate right to terminate
for default. However, like the general rule requiring
strict compliance, it too has its own limitations. First,
of course, the failure to meet performance standards must
indeed be both "minor"™ and "inconsequential.®™ In Marble

193 the government default terminated a law

and Chance,
firm for, among other transgressions, failing to close
real estate transactions in a timely fashion. Although
the partnership protested that it had substantially
performed, the Board disagreed. It stated, "Although the
doctrine of substantial performance may prevent the
government from terminating for default, only the most
minor failures of performance, when weighed against the
scope and purpose of the contract, bring that doctrine

into operation. We find that [the firm's] failures of

performance were major, and that [the firm] did not

T T e T T A

g




B . NRURUYURD “ata S a by aip v ag 2 v - .
[RARKITHETRETO (TR N %4, WY W o gl tat LR SOl ont W A o R e P T N IV > o T vy Y

- -

" substantially perform its contract.'194

It is also clear that, in appropriate circumstances,
even a single failure to perform services "in full and on
time®™ could support a default termination despite the

195 aAlthough the

substantial performance doctrine.
Pulley case did not involve a "one time" failure to

perform, the ambulance service contractor in that case did

o -

s
"t -

successfully perform 392 out of 400 emergency service

! calls. Despite its 98% performance rate, however, the

;“ Board held that the default termination was warranted and
. that no cure notice was required.

While a cure notice clearly isn't required when a

fy contractor fails to render timely performance, the
government has occasionally created problems for itself

4 by gratuitously issuing a cure notice, and then default
terminating within the stated cure period. The Armed

1 Services and General Services Boards' have held that
"[e]lven a gratuitously granted cure period cannot be cut

w196

K short by a default termination. The Agriculture

pr Board, however, did permit termination during such a
! gratuitous cure period when it was clear that the
contractor had not relied to its detriment upon the cure

197

notice. In Soledad, the Armed Services Board also

-

allowed premature termination when it was apparent that

the contractor had not acted upon the cure notice or taken

o)

1] . )

; any of the personnel actions required to effect a cure.!%®

‘:l

1
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198

cure.

Finally, there has been at least one hint that

- a "no-notice"” default termination, even in a Section "

(a)(i) case, might be a violation of the contractor's 5th

Amendment protection against deprivation of property

That brief aside, however, was

without due process.

purely dicta and has not been advanced or applied by any
199

other board or court.

5. Termination After Cure Notice

Sections (a)(ii) and (iii) permit default termination

if a contractor fails to progress or if it fails to

: perform "other contract provisions,” respectively. Both

D DR A

clauses permit termination well before the date set for

final performance. For that reason, however, both

sections also require that the service contractor be given

written notice of the performance problems which are

contract in jeopardy, and be afforded an

placing the

opportunity to correct those problems before a final
200

termination decision is made,

At one time, the government was required to

that performance was

demonstrate "impossible” before it -

could default terminate in advance of the contract

completion date. That "impossibility" requirement has g
L3

gradually been supplanted by an "improbability® or X

71
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ohnstad Construction, the default termination of a service

'y contractor was upheld because it had become "apparent that

v there was little probability that [the contractor] could

% finish the contract on time, particularly in light of

Qd [its] chronic equipment failures and a reluctance to

’ commit additional equipment to the work.'202

:5 Although the proof requirements for early default

§ termination have lessened, it is ofttimes difficult to

. distinguish situations where the required services have
: not been performed on time from those cases wherein

" contract completion is merely endangered. This is

¢ particularly true in those contracts which call for the
; periodic performance of certain services and do not

require a particular, measurable "result" at the
conclusion of the contract performance period. 1In the
: typical janitorial services or grounds maintenance
i context, it is difficult to conceive of very many
performance problems which endanger successful completion
‘ of the contract and which do not also constitute failures
] to deliver timely, contract compliant services.203
Thus, such contracts should rarely require a “"cure
} period, " but instead should most often be terminated under

X Section (a)(i). The major exception, of course, is the

situation where the contractor has substantially performed

the contract requirements, and thus cannot be default

terminated under Section (a)(i), but where it is

Y
ly

.,
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consistently performing at a level considered unacceptable

or undesirable by the agency. In that scenario, the

- e e

government has little choice but to look to Section

(a)(ii) for assistance.

o oo 2o

Section (a)(ii) is much more frequently used in those
R situations where the contract calls for a measurable

K outcome at the conclusion of performance. This commonly

: occurs when the contract requires production of a report,
: replanting a particular plot of land with seedlings,204

or even digging a given number of ditches at an Army

post.205 In most cases, the government can easily

o 0 2 £

satisfy the relaxed requirements for proof of contract
b endangerment by citing statistics which compare the
] percentage of work completed to date with the time
f remaining ontil contract conclusion, the unavailability of

206 It is not

f; equipment or a trained labor force, etc..
: surprising, then, that recent litigation has not centered
! upon whether or not contract completion is endangered.
Instead, most cases are won or lost based upon the
governments compliance or non-compliance with the
semi-mechanical requirements for proper contractor

notification.

The clear language of the default clause requires

Pl Sk Yy o &

that the contractor be given at least ten days to cure "

the noted service deficiencies. 1If the contracting

officer makes a final decision to terminate at any time

T
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{ within that ten day window, the default termination will
not be sustained despite the relative improbability that

the contractor could have effected a cure within the time

207

remaining. The contracting officer may, of course,

-
-

-

exercise discretion and grant a cure period of more than

heC X

ten days. Conversely, however, there is absolutely no

b requirement to grant more than ten days to cure, even if

-

performance within that period is objectively
208

LA

impossible.

Bl

In most cases, then, the issuance of the cure notice

Ll A i |

waives any right to default terminate for the duration of

) the cure period. As noted earlier, Soledad

209

2, Enterprises and Ohnstad Construction limit the general

W\ rule and do allow termination during gratuitous cure
periods as long as the contractor cannot be said to have

detrimentally relied thereon. An additional limitation is

that the government retains the right to default terminate

AP F I

for Section (a)(i) failures to render timely performance

which occur during a previously granted cure period. Thus,
210

»
“ste

. in Terrence E. Dean, a guard services contract

required the firm to obtain all necessary state licenses.
. After the contracting officer became aware that Dean was
operating without a license he issued a cure notice, fully
expecting that the state would
grant a temporary operating permit. When the State

Department of Public Safety refused

74
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to issue that temporary license and ordered all guards to

P

leave the premises, however, the contracting officer
terminated the contract for default during the previously

granted cure pericd. The General Services Board of

-

s

Contract Appeals upheld the default termination, noting

P ra it

that a cure notice does not waive the governments right to

terminate for Section (a)(i) performance failures.

-

Once the cure notice is issued, the contractor can
2 be terminated either for failure to cure the listed
defects or for new defects which occur during the cure

11 .
2 Of course, cure notices can also be a

period.
double-edged sword. If the contractor successfully
remedies the deficiencies mentioned in the notice, and

! performance later deteriorates again, the previously
"cured"™ defects cannot then be used te support a default

212 Issuance of the cure notice also waives

termination.
any pre-existing right to terminate for deficiencies which
were not contained in the cure notice. This is true even

j when the earlier defect would have permitted immediate

' termination under Section (a)(i).2!3
‘ Finally, it is clear that cure notices must
specifically call the contractors attention to particular
performance problems and thus afford him a reasonable

opportunity to remedy those deficiencies. Riverside

. Community Corcections held that generic, "catch-all" cure

notices would not support a default termination. The

75 |
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Board pointed out that the major effect of such broadly

stated cure notices would be to nullify the mandatory

notice requirements of the default clause, and to thus

deprive the contractor of its important right to solve
214

minor problems and render conforming services.

Few service contracts have been terminated for

failure to perform "other contract provisions" under

section (a)(iii), and such cases do not form a

significant part of the case law pertaining to

performance problems. Litigation under Section (a)(iii)

and its predecessors usually involves the oft noted

ey

tendency to characterize a failure to achieve performance

standards as a failure to comply with "other contract
w215

e provisions. The better rule is that Section (a)(iii) ‘

failures should not relate to performance standards or

contract specifications at all. Instead, they should be

based upon noncompliance with peripheral contract clauses

such as the provision of required bonds, certificates, and

licensesz16 or the requirement to disclose records to :

- the General Services Administration.2'’

Such failures,

too, should not be insubstantial, but rather should

1
. s . 21
concern "significant®™ contract requirements. 8
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R
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B. Anticipatory Repudiation

I1f the government fails to properly comply with the
cure notice requirements discussed above, a common
fallback position is that the contractor, by its words and
deeds, anticipatorally repudiated the contract.

Anticipatory repudiation, however, has not been a y
significant problem in service contracting. It is
discussed here only in recognition of its status as
another major exception to the general requirement for
cure notices whenever contracts are to be default
terminated before performance is due.

The doctrine of anticipatory repudiation developed
in the common law and was refined in early federal !
contracts for supplies and construction. Precedents from !
such contracts are now interchangeably applied to service

219

contracts. Thus, in Moustafa Mohamed, the General

Services Board approvingly cited the early common law case

220

of Dingey v. Oles which held that to constitute

anticipatory repudiation ®... the alleged repudiator's
words or conduct must (1) manifest a positive,
unconditional and unequivocal declaration of fixed
purpose, (2) not to perform the contract, (3) in any event
at any time."™ Not surprisingly, after examining that oft
noted precedent, the Board held that the contractor's 9

negative attitude alone was not sufficient to support a

77
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finding of anticipatory repudiation.

221

In Wainwright Transfer the Armed Services Board

also had cause to reexamine the Dingey v. Oles factors.

In that frequently cited case, the Board held that the

government must also have detrimentally relied upon the

AR

contractor's statements before anticipatory repudiation
will be found.

Ventilation & Cleaning Engineers,222 was an unusual

[ R S T 36 Ha B o

case which pointed out that even "abandonment" of the

worksite may not always constitute an anticipatory

repudiation of the contract. 1In that case the parties

\'l'l\'\'l-' -

disagreed about whether or not the contractor had
fulfilled the terms of the contract. Although the

contractor admitted leaving the worksite ten days before

RIS

the scheduled completion date, it insisted that it had

X

fulfilled all of its contract responsibilities. The
Board agreed, found that the government had approved the iy
contractor's proposed process for cleaning the interior o
stone walls in question, and therefore couldn't complain
when unsatisfactory results were achieved. The Board then
held that the all government attempts to default _erminate
the contractor (including its alleqgations of anticipatory o
repudiation) were improper.

Not all government attempts to prove the anticipatory
repudiation of service contracts have been unsuccessful. ;

In Lawrence D. Bane the Postal Service Board, confronted

S 2 . T L a e ey
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with the classic pattern of a contractor who threatens to
stop work unless it receives a contract price increase,
held that such actions are sufficient to constitute .

anticipatory repudiation.223
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C. Excess Reprocurement Costs.

After a service contractor repudiates or is default
terminated for failure to perform, the contracting officer

; is usually faced with the immediate requirement to

an

reprocure those services. FAR 52.249-8 is the regulatory
S grant of authority to reaquire those services and then

o charge the excess costs, if any, to the defaulted

2 224

contractor. Procedures for such reprocurements are

contained in FAR 49.402-6.

o~ i

Whenever services must be reprocured the contracting
‘ officer is faced with a number of competing, and
frequently contradictory, concerns. Pirst, he is
A interested in procuring replacement services quickly
enough to ensure continuity of service or prompt

reaccomplishment of those tasks which have been

Pl s

irreqularly performed in the past. Next, he wants to

ensure that the replacement contractor understands all of
the government's requirements, has the ability to meet the

performance standards set out in the contract, and will

VIR ES

not require the same infusion of time and scarce 