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%& 2. This material has been written in law review format

Q#, appropriate for putlication in a law journal. It follows A4

. Uniform System of Citaticn, 13th Edition, Harvard Law Review

W Association, 1981. All footnotes, including capitalization and
:% punctuation, are in accordance with that source.
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ool Force Base; Major Richard Sarver, Editor, The Air Force Law
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B 4. This paper addresses the issue of unlawful command influence
?% in the military justice system. A delicate balance exists

25 between the commander’'s legitimate need to announce command

b’ policies to members of his command and the need for a fair

A trial. When the commander or his representative takes action to
) upset this delicate balance, either by improperly influencing
}?' the court members during a trial or by intimidating defense

%y Wwitnesses, unlawful command influence results. This has a

xf dela2terious effect on the accused and the military justice

&ﬂ system. It may also subject the commander to prosecution under
“h the Uniform Code of Military Justice.

$$ 5. This paper examines the legislative history of the issue and
KA then examines relevant case law. [t then makes recommendations
kY for the ccmmander and his staff to preclude the issue from

Q"’ arising and recommends remedial actions, should unlawful command
i influence occur.
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UNLAWFUL COMMAND INFLUENCE:
Preserving the Delicate Balance
Introduction

It is a bedrock principle of military Jjustice that
every person tried by court-martial is entitled to have

his guilt or innocence, and his sentence, determined
solely wupon the evidence presented at trial, free from
all unlawful influence exerted by military superiors or
others.

United States v. RodriqueZ'

Perhaps the most elusive problem in the military justice arena
today is the issue of unlawful command influence. The
commander’'s need, and indeed mandate, is to enunciate policy to
subordinates in order to instill discipline and good order.

This interest is fundamental and at the heart of the commander’s
duties. However, it often clashes with another compelling
military interest, that of maintaining a fair, impartial system
of military justice. “"The process of maintaining discipline yet
ensuring fairness in military justice requires what the United
States Court of Military Appeals has called a “delicate balance’
in an area filled with perils for the unwary.? When this
balance is upset, unlawful command influence results.

The gravamen of unlawful command influence is twofold. In the
first place, the accused may be denied a fair and impartial
hearing or potentially beneficial witnesses.? The effect aon the
accused in such a case may be significant. Not only must the
accused cope with a sometimes lengthy and emotional proceeding
which will have a direct bearing on his future, but he must alsa
face with anxiliety the possibility his trial may be tainted. He
cannot be assured his verdict and sentence will be determined
strictly within the confines of the courtroom and he may be
unable to provide critical evidence. He is bound to lose faith
in the judicial system.

In the second place, the courts must strive to "foster public
confidence ™ in the military justice system.

If respect for the justice system is a key factor in
military morale and discipline, the fact that the system
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) appears vulnerable to command pressures may be as
KN damaging as the occasional exercise of such pressures.
R Individuals react to phenomena, after all, on the basis

of their perceptions of those phenomena.s

W Vhen uhlawful command influence occurs, the military justice ]
system loses credibility, not only within its own ranks, but '
49 also in society.

There are scorners from +the outside who take every
X opportunity to sneer at the military justice systemn.

W Those of you who have been around for a while could
Q: recall several years ago when a leading magazine
m publication, [sicl popularized the expression “that v’
N military Jjustice is to justice, as military music is to d

music,” [sicl and there are witlings out there who take
every opportunity to defame our system of military

Wiy Justice, and we must make every effort we can not to i

provide these people +the opportunity for such unfair A
I endeavors. Those others who are a part of the system and 3
M &

whose professional 1lives center around the military
Justice system must zealously guard the integrity of that
system. ¢

As General Westmoreland, then Chief of Staff of the Army,
& noted in 1971:

A A A S

e The protection of individual human rights is more "
I than ever a central issue within our socilety today. An :
effective system of military justice, therefore, must
2 provide of necessity practical checks and balances to
Dh assure protection of the rights of individuals. [t must
prevent abuses of punitive powers, and it should promote
K the confidence of military personnel and the general
public in its overall fairness.’ :

. Three and one half decades after enactment of Article 37® of Y
the Uniform Code of Military Justice (UCMJ), written to
eradicate unlawful command influence, the problem continues to
rear its ugly head. While appellate courts struggle with the
issue, commanders and their staffs, particularly staff judge
advocates (SJA), continue to flounder. It is one thing to state
“"Command influence 1is the mortal enemy of military justice, *° 7
quite another to derive useful lessons. While it may be '
relatively easy to guard against deliberate sabotage of the 5
military justice system, guarding against the appearance of
unlawful command influence is considerably more difficult. This
is complicated by the fact unlawful command influence may result
when the reciplent of the commander's action perceives he is
being influenced, even when this 1s not the commander's
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;3 intention. Commanders must provide guidance and maintain

. discipline, but if they upset the delicate balance the

ix repercussions are intolerable. Not only may the accused suffer
R an injustice, but the military Jjustice system itself suffers,

- and, furthermore, the commander may become subject to criminal
ﬁ prosecution.'® This atmosphere of uncertainty is far from
'K} reassuring.

% A recent rash of cases, arising out of the Army's 3d Armored
ﬁ: Division, illustrates this issue has not been resoclved. Over
54 200 cases, arising from the same set of circumstances, and

2 involving the actions of a commander in the grade of major

M general, are affected.'" The recent decision by the Court of

Military Appeals in United States v. Thomas'? has provided some 1

y, guidance but more will be forthcoming. In the meantime,

N commanders and their staffs are in the unenviable position of
o trying to discover the limits of their command authority.

Py

N This paper tackles the issue of unlawful command influence,

beginning with a brief legislative background. It then examines

? relevant case law and addresses the somewhat nebulous character
igd 0of unlawful command influence. It will then offer some

ﬁ guidelines for commanders and their staffs to avoid unlawful )
$ command influence, and discuss curative actions, should it :
R occur. '
N *

o

4

S

[ *-:

g

oy ;

v

K

o

e. / 4

: ,F

W

"

)

M

Y

*

)

o]

-

=

M

W

o

' Q_

3 »

1

&

O

1

A

N

e 3

TRl A R A R R S R A AR R G S G Y

L)
$ ) ) g ¥ - I 3
LSty A0S

T, WY



b
tf'
<, 2
i
2{ A. Legislative Background <
N
&k Unlawful command influence is not a new phenomenon. As early
as World War I, the civilian community began to express concern
W over command interference in courts-martial proceedings.'? At 1
ﬁ that time the principal expressions of military law, the h
o Articles for the Government of the Navy and the Articles of WVar, :
[ did not address unlawful command influence directly.'* By the i
% end of World War II, however, “"the torrent of caomplaints
concerning command control of military justice with which it was
-~ inundated™*® forced Congress to respond.
.
f; Vith over 2,000,000 courts-martial convened during that )
b~ wartime period, one in eight servicemen was exposed to a A
i criminal code that had been essentially unchanged for 160
years. Most of the stories of unfairness, arbitrariness,
- misuse of authority and inadequate protection of rights

could be Dboiled down to the criticism that commanders
exercised too much control cver courts-martial procedures
from prosecution through review. It was clear that *the
central 1issue 1in reforming military Jjustice was the
commander's role in the court-martial.’'¢

Congress then began hearing a number of proposals for revising
the military justice system.'” Debate raged about the scope of
a commander’'s authority. The civilian bar was particularly
concerned about the degree of command interference in the
vy military justicc system.'®* A statement by the Vanderbilt
' Committee in 1946 struck at the heart of the issue:

Indeed, the general attitude 1is expressed by the maxim
Yo' that discipline 1is a function of command. Undoubtedly,
there was in many instances an honest conviction that
since the appointing authority was responsible for the
welfare and lives of his men, he also had the power to
punish them, and consequently the courts appointed by him
should <carry out his will. We think that this attitude
ls completely wrong and subversive of morale, and that it
is necessary to take steps to guard against the breakdown
of the system at +this point by making such action
contrary to the Articles of War or regulations and by
protecting the courts from the influence of the officers ]
who authorize and conduct the prosecution.'®
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The Elston Act, enacted in 1948, represented an initial
attempt to reform the military justice system.?* That act tried
to amend the Articles of War by focusing on the issue of
unlawful command influence. Soon thereafter, Congress began
developing a uniform code of law for all of the armed
services.? The congressional hearings continued to reflect the
controversy between those who advocated that military discipline
required complete control of the courts—-martial proceedings and
those who believed command should be entirely removed from the
administration of justice.

Over the years that military justice has been under
criticism, and particularly during the period the new
Uniform Code of Military Justice was being prepared by
the Morgan Committee and studied by Congressional
Comnittees, one of the most controversial issues with
which all interested parties was concerned dealt with the
extent officers 1in the <chain of command should ©be
authorized to influence court-martial activities.
Recommendations came not only from those who ware
directly connected with the armed services, but also from
civilians 1interested in the administration of military
Justice. 22

In 1950, Congress enacted the Uniform Code of Military
Justice.?* Article 37 of the UCMJ stated neither the convening
authority nor the commanding officer would bring pressure o
bear on the law officer, counsel, or members of the court in the
exercise of any of their functions and no person subject to the
code would attempt to influence the action of a court-martial or
any post-trial actions.?* Article 98 reinforced the prohibition
by providing criminal sanctions for knowing or intentional
failure to comply with the provisions of the UCMJ.?® The Manual
for Courts-Martial (MCM), 1951, implemented the UCMJ.?* The MIM
provided, under paragraph 38, faor the convening authority to
provide general instruction to members of a court-martial,
through his SJA or other representative, preferably before
referral for trial.?” Civilian concern with unlawful command
influence was also one of the major reasons for establishing the
Court of Military Appeals. ?®

This represented the state of the law in 1951. The Militarv
Justice Act of 19682 amended Article 37 to allow general
instructional or informational military justice lectures, if
glven solely to instruct members on substantive and procedural
aspects of the justice system.? (The Manual for Courts-
Martial, 1969, subsequently eliminated paragraph 38).* The act
also added a provision to Article 37 to prohibit commanders from
considering counsel or a court member’'s performance in a <ourt-
martial on efficiency reports. The act further amended the
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) UCMJ, Article 26,22 tp establish an independent field judiciary, :
in an effort to remove any possibility of unlawful command

R influence over military judges.?* Since that time, the

legislation has not changed significantly.

Despite these legislative efforts, indicating the clear !
' concern of the Congress and the public, cases of unlawful :
N command influence arose regularly. Although the participants in !
the the military justice system attempted to comply with the

legislative mandate, appellate courts often found their efforts

inadequate. )
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B. Command Influence on Court Members

The earliest cases of unlawful command influence involved
court members. Indeed, this was the gist of the evil Congress
tried to resoclve in drafting Article 37.2°¢ That article, even
today, discusses unlawful command influence in terms of improper
influence on court members, counsel or the military judge. One
of the primary ways this occurred was when the commander, either
personally, or through his staff, provided guidance to court
members. A significant case, United States v. Littrice,?
decided in 1953, concerned this improper influence and addressed
the "delicate balance’? between justice and discipline:

Thus, confronted with the necessity of maintaining a
delicate balance between justice and discipline, Congress
liberalized the military judicial system but also
permitted commanding officers to retain many of the
powers held by them under prior laws. While it struck a
compromise, Congress expressed an intent to free courts-
martial members from any improper and undue influence by
commanders which might affect an honest and conscientious
consideration of the guilt or 1innocence of an accused.?

In Littrice, the executive officer, acting in the absence of
the commander, called a meeting of the court members,
immediately prior to trial. At the meeting the executive
officer gave some general instructions to the members. He then
told them they should not "usurp the prerogatives aof the
reviewing authority, "*® and advised them their decision was
subject to review. He also read excerpts from a letter from
higher headquarter which discussed retention of thieves. He
went on to state inadequate sentences tended to impair the image
of the services; that the members had been carefully chosen for
court duty; and that performance would be reflected on their
efficiency reports.

The Court of Military Appeals felt the verbal instructions and
the letter combined to upset the delicate balance. Taken
together, they suggested members need not take their
responsibilities too seriously, as their decision would be
reviewed; that a lenient sentence would be inappropriate; and
that court performance would be reflected on efficiency reports.
Specifically addressing command policy, the court stated the
commander must not be “"too tightly fettered™ in his

a e A ALAE S N m
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responsibilities. Citing the UCMJ, Article 25(c)>(2),t the

B court indicated the commander shall appoint those best qualified
) for court duty by training, experience, and judicial
st temperament. The court also noted the commander may, pursuant
; to the MCM, paragraph 38, provide general instructions to
o members, including announcement of a general policy which

4 discourages inadequate sentences for theft offenses. However,
N the preferable manner of delivering the policy would be to the

command, rather than to an actual panel: "It is one thing to
o announce a general policy and yet another to use that principle
'zn to influence the finding and a sentence in a particular case. ™
*i The court reversed the decision, set aside the findings and
‘25 sentence, and ordered a rehearing.
¥
A very similar case, United States v. Hunter,*? decided the

S same day as Littrice, involved a pretrial discussion between the
'? f convening authority and at least three court members. During
rﬁ‘ the discussion, the convening authority informed the members a
?M previous court-martial sentence had been inadequate. At least
DU one member understood the commander "was suggesting or
a7 recommending or instructing what verdict should be given. "*?
' ; The Court of Military Appeals, citing Littrice, said the
% commander's conduct violated "both the letter and the spirit of
o 1 the Uniform Code of Military Justice ** and ordered the charges
1Y dismissed.
W
it These cases set the stage and made it clear the court would
A&ﬂ not hesitate to take serious remedial action where necessary. A

distinct message emerged that unlawful command influence could
iead t, severe repercussions, including, if necessary, dismissal
of the charges.

.

-
-
.‘..

oy Two years later, 1in United States v. Zagar,*® the Court of

i Military Appeals again addressed the issue of unlawful command
? . influence, focusing on the juror's ability to recognize
S influence and its impact. In that case, court members attended

a lecture the day prior to trial, at which time the SJA briefed
them that charges were preferred only after extensive
investigation had occurred, and it was reasonably certain the

;ﬁs accused had committed the crime. During voir dire, the defense
;_: attempted to challenge the members for cause. The law officer
5&\ rejected the challenge, as the members felt they had not been
N influenced by the SJA's comments. Nevertheless, the appellate
y PP
court found impermissable command influence had occurred.
s "{Allthough we entertain no doubt of the complete sincerity of
o the officers concerned-we recognize the present applicability
o of the comment that jurors are human and not always conscious
?1 to what extent they are in fact blased or prejudiced and their
5&» inward sentiments can not always be ascertained. '
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$. Several factors combined to create unlawful command influence.

W . These included the proximity to trial and the fact that the
lecture was addressed solely to the members of that court; the

.3 fact that the SJA, a person with the military grade and

it ) authority to command respect, gave the lecture; and the content

%' of the remarks themselves. The court did note it would be

i appropriate to give a general indoctrination to military

* personnel, discussing the care and preparation given to a case

. prior to trial, and to suggest personnel use the same care in

;ﬂ dealing with military justice matters. However, such

YWy indoctrination, given to a designated panel, by a person in

%E authority, shortly before trial, suggests the accused 1is guilty,

& otherwise he would not be standing trial. The court disapproved

’ the findings and sentence and ordered a rehearing.

ﬁt The boundaries of unlawful command influence thus started to i

?; assume more definition. The content of the communication '

) obviously assumed crucial importance. While the commander might

}& legitimately praovide guidance to subordinates, communication of

ff a desired result, even in a subtle manner, was forbidden.

e Communication to a specific panel was dangerous, and timing of

R the communication had an impact. Perhaps most interestingly,

5 this case, and subsequent cases, demonstrated that merely

o involving the legal community in command pronouncements would

:& not necessarily eliminate the problem of unlawful command

. influence.

o

.&‘ This was emphasized a few years later in United States v.

gu McCann,*” which also involved a lecture by the SJA. During the

xﬂ trial some of the court members attended a military justice

ﬁg lecture, at which the SJA described certain offenses, including
the offense with which the accused was charged, as more

& “reprehensible”*® in the military community than in the civilian

% environment. The Court of Military Appeals found the lecture

h constituted unlawful command influence, set aside the findings

e and sentence and suggested a rehearing. Again, command '

."D g8 g 8 ’ i

o influence had entered the courtroom through the SJA. However, !

_ insertion of command influence into justice proceedings was not

o limited to the actions of the SJA, as United States v. Fowle*?

?. demonstrated.

4

f' Trial counsel brought command policy directly into the

3 courtroom in Fowle. During sentencing, the trial counsel
suggested the members implement a Secretary of the Navy

- Instruction addressing disposition of larceny and other offenses

; in the Navy. The accused received a bad conduct discharge,

Ky partial forfeitures, confinement at hard labor for three months,

1l and reduction. The convening authority attempted to cure any

g prejudice resulting from trial counsel's remarks, by reducing

e the confinement and forfeitures. On appeal, the Court of
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Military Appeals condemned the practice of bringing the
instruction into the courtroom:

- "y

-
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]
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A policy directive may be promulgated to improve
discipline; however, it must not be used as leverage to
compel a certain result in the trial itself ... Although
we are here faced with a secretary rather than a command
directive, the former, emanating from the Secretary of a

service, would be even more persuasive and bring more
pressure to bear upon the members of the court than the

latter type directive. Nor do we believe that once +the
trial counsel 1insists that the policy respecting a
punitive discharge be "“implemented”™ with regard to an
accused that the prejudice can be removed by the simple
expedient of having the president or law officer remind
ﬁ' the members of the court that they are not bound by the
policy declaration. If everyone is presumed to know that
as a general rule thieves should be separated from the
service, why parade such information before the members
of the court and then turn around and instruct them that
they are not bound thereby, 1if the purpose 1s not to
influence the court to adjudge a punitive discharge? It
was against this sort of command influence that the Code
was initially directed. Reasonable men must conclude
that once the Secretary of a service enters into the
restricted arena of the courtroom, whether the members of
the court are conscious thereof or not, he is bound to
exert some influence over them.S5°
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Noting that the prejudicial comments affected the punitive
discharge, and that the convening authority’s curative actions
did not address that prejudice, the court reversed the decision
concerning sentence and directed reconsideration.

3 A year later, 1n United States v. Estrada,® trial counsel

) read a similar policy statement to the members during
presentencing. Although the instruction indicated each case
should be judged on its own merits, the court, citing Fowle,
stated:

ye There 1s only one reason that the commander's policies
< are brought to the attention of the court. That reason
25 is to 1influence the members in their decisions of the
- case before it, and this is error to the prejudice of the
Y accused. Reading or alluding to the Secretary of the
{E Ravy's instructions to the court is tantamount to calling
i him to the stand and asking what instructions he has with
b regard to the case before the court. No one familiar
B¢ with the principles of the Anglo-Saxon Jury system would
suggest that this 1s permissable. The fact that the
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policy is stated in cautionary terms is of no consequence
when applied to a particular case. Although the
individual Secretary of the Navy instruction was not read
to the court, it is obvious, as in the Fowle case, supra,
that a reading was unnecessary because the members were
aware af the policy contained therein, and when the
instruction was brought to theilr attention, perceptive
members of the court, in all probability, knew the
command's desire that this accused should be separated
from the service.

Finding no cautionary instruction would cure the prejudice, the
court ordered a rehearing on sentence.

These cases illustrate administrative policies have no place
within the confines of a court-martial proceeding. Vhile it may
be true drug offenders are generally administratively separated
from the service, this policy has no bearing on the

determination of a particular criminal proceeding. They also
emphasize the complexity of the issue and the difficulties
assoclated with trying to avoid improper influence. Both cases
involved actions by legally trained personnel, acting on behalf
of the commander. Despite their legal training, however, trial
counsel 1introduced unlawful command influence into the
courtroom. This complexity continued as appellate courts struck

down other actions by commanders and staff.

A commander's impermissable comments, made in an informal
setting, and possibly in jest, resulted in a finding of unlawful
command influence in United States v. Plerce.®* In that case,
members of a court-martial attended an Officers’ Call during the
course of the trial. Sometime during that evening the base
commander stated, in the presence of three court members, that
as long as the court convicted the accused and "hanged him, "'%¢
the commander did not care how long the trial took. Although
the court members believed the comments were made in jest, the
appellate court opined “"there may very well exist an unconscious
influence™s® on the member’'s mind. Citing United States v.
Navarre,®® the court stated: "“*the devil himself knoweth not the
mind of man*-and it may be added with assurance that man
himself on occasion knows little more about the matter. s The
court ordered a rehearing.

Commanders need to keep this caveat firmly in mind. The
commander’'s comments, even when made in jest, may have an impact
on the court member's mind. Perhaps more importantly, a
reviewing court may determine such an impact occurred,
regardless of a court member's conscious beliefs. Casual
remarks occur at numerous times throughout the day, during both
official activities and social occasions. The repercussions of

11
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an off-hand remark concerning disposition of a certain case, or
a certain type of case, may be serious. This may be sao, even
when the commander doesn't initiate the remark, 1if subordinates
attribute the sentiment to him.

A somewhat different twist occurred in United States v.
Kitchens.®® A short time prior to referral of charges against
the accused, the assistant SJA sent a "'personal request’'s®* to
all officers stationed where the court-martial was tao convene.
This letter, on official letterhead, and signed by the chief of
military justice, discussed the charges and sentences imposed in
six cases tried prior to 1 September 1960 and the charges and
sentences imposed in four cases tried after that date. The
author indicated the sentences adjudged after 1 September 1960
showed a ""considerable difference’™®® from those adjudged earlier
and noted only one punitive discharge had been awarded in the

latter group of cases. The requester asked for input concerning
this discrepancy, and indicated replies would be treated
anonymously. A follow-on letter, apparently in response to a

defense contention of unlawful command influence, assured the
recipients the first letter had been a personal request for
information and had no official sanction.

During voir dire the members were questioned concerning the
letters. Several stated they believed the first letter
expressed an opinion concerning the "adeguacy of sentences
adjudged’®' at recent courts-martial. The law officer refused
to dismiss the charges, as the members stated they had not been
influenced. The accused pled guilty and the court imposed a
punltive discharge.

The Court of Military Appeals found a “disturbing
implication™®? in the letter. “"Without belaboring the obvious,
the letter is a manifest criticism of the supposed inadequacy of
the sentences imposed in recent cases tried by general courts-
martial. "* Noting the second letter "aggravated, rather than
alleviated'™s* the effect of the first letter, the court set
aside the sentence and returned the case for either reassessment
or rehearing.

Once again, the insertion of command influence originated
through the legal office. Today, legal offices often prepare
some form of status of discipline briefing for the commander and
staff, frequently on a monthly basis. Quite often, these
briefings provide an analysis of sentences adjudged by recent
courts-martial. The attorneys presenting the lecture need to
consider the impact of their comments on potential members and
tailor their remarks accordingly. Commanders, likewise, must
recognize prospective members may attend such lectures and will
note any command comments regarding pending cases. Even where
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prospective members are not present, the comments will, in all
likelihood, come to their attention informally.

Even military judges are not immune from inserting unlawful
command influence into the courtroom. In United States v.
Jones, ** the military judge, during a court-martial held 1% davs
prior *o the accused's case, delivered some comments to the
members after sentence pronouncement. The gist of his remarks
-oncerned appropriate sentences in cases involving drug otftenses
and the ract the panel had returned a lenient senten-e. Thr=e
of the members of that court subsequently sat on the accused’'s
panal. Finding the accused guilty of various drug charges. the
members sentenced him and he appealed. The Army Court ot
Military Review noted the military judge's comments castigated
the members and had the sole purpose of influencing future
decisions by that panel. Regardless of the members’ indi-ation=
they were not influenced in the accused's case, the court found
the "likelihood of improper influence is strong. 's¢
Consequently, the court ordered the findings and sentence set
aside, with rehearing before a different judge.

Unlawful command influence may thus arise from almost anv
source. While the commander must, and should, relv on the
staff, and the military judge, to guide him, the case:z suz:
the problem doesn’'t necessarily arise because the commandsr

fails to receive, or ignores, legal counsel. Evan when the
legal community involves itself intimately in the military
justice system, the problem may surface. In faz*, the det=n:z=

may bring command influence into the courtroom.

Command policy entered the courtroom through the defenss
United States v.Grady.»” On voir dire, the detense counsel
referred to the Strategic Air Command ¢(SAC» drug rehabilir
program. During argument on sentence, both the government a
the defense referred to the SAC poli:y <oncerning drugs. The
military judge cautioned the members they must use thair
independent judgement to arrive at an appraopriate senten-e,
regardless of SAC policy. The court convicted the ac--uzed and
adjudged a punitive discharge.

The Court of Military Appeals expressed dissatisfaction.
While allowing the commander the authority to determine and
promulgate policies and pronouncements as a proper exerciss Of
his command funztion, the court felt the reference to such
policies before members "in effect brings the commander into the
deliberation room. "%® The court reversed the lowar court and
set aside the =entence.

kFecent cases continue to address the problem. In lUnited
States v. Price,® the convening authority directed all niti-ers

wow
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'%ﬁ to attend a speech by the Commandant of the Marine Corps. This !
N speech occurred near the conclusion of the government's case, |
il and the military judge, despite defense objection, allowed the
' members to attend. During the speech, the Commandant stated
N drug trafficking was "intolerable™’® in the military, and
i traffickers should not be retained in the Marine Corps. After
;;r ascertaining from the members that they could render impartial
ja decisions, the military judge denied a motion for a mistrial.
Y The Court of Military Appeals concluded the “congruence of
. subject and timing, particularly as they affect the minds-
‘Sﬁ however subtly or imperceptibly-of the triers of fact in this
o particular case, "’ dictated reversal of the lower court's
;&: decision. The court set aside findings and sentence.
.0:".
e Command interference with members occurred even more
blatantly, albeit indirectly, in United States v. Stephens.’:
F: Approximately six weeks prior to the accused's trial, his
!sﬁ battalion command sergeant major, at a noncommissioned officers’
]*q call, related that the brigade commander was very concerned
3&‘ about the accused's activities (selling hashish to
N subardinates). Tle sergeant major indicated the commander had
ﬁf “"put out the word”’ to sentence any NCO convicted of selling
fu hashish to no less than 30 years of confinement. The members
AN, subsequently convicted the accused and sentenced him to a
‘}ﬁ dishonorable discharge, total forfeitures, reduction toc Private
2: E-1, and confinement for 30 years. The Army Court of Military
A Review found unlawful command influence and returned the case
. for a2 limited hearing to determine whether the unlawful
;&5 influence affected the accused's sentence.
o
'Qﬁ These cases suggest unlawful command influence may arise in a
2 variety of ways. Command policy may enter the courtroom through
3 various sources: the commander, the commander's representative,
).‘ the SJA, trial counsel, the military judge or defense counsel.
18z Timing plays a big role. Statements made prior to appointment
Ifg of a particular panel are less suspect than those made
ot immediately prior to, or during, trial. The content of the
Ay communication is crucial. Obviously, the most reprehensible
forms of influence occur when the commander intervenes directly
2 by suggesting the result he wishes in a particular case.
'kﬁ However, policy statements made by counsel during trial or
R comments made during military justice lectures may be equally
WA odious.
s
: The appellate courts in these cases discussed unlawful command
7 influence in terms of actual influence on members. Another
ZE; aspect of the 1issue, which came before Congress when it first
_ba enacted the UCMJ,’* concerned the appearance of unlawful command
;éz influence.
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C. The Appearance of Unlawful Command Influence

During the hearings concerning enactment of the UCMJ, the
Chairman, Committee on Military Law, War Veteran's Bar
Association, Arthur E. Farmer, asked:

[Alre you going to stop with the theory that a fair trial
is all that is required or are you going to go further
and say that it is necessary to the welfare of the armed
services that theilr personnel believe that they are
getting a fair trial as a help to the maintenance of

morale,
It seems to me that, first, you must insure a fair
trial, and second, you must maintain a belief in a fair

trial if you are to have a fighting army, and a fighting
army and the ability to win wars is the thing upon which
command has based its argument that it must <control the
courts.’s

The Court of Military Appeals gradually began addressing the
appearance of unlawful command influence. The doctrine
initially arose in the dissenting opinion in United States v.
Navarre’ and later surfaced in dicta in United States v.
Fowle.’”” However, 1t was not until the majority opinion in
United States v. Johnsor’® that the court addressed the issue
squarely. In that case, the convening authority's staff
attorney 1ssued a pamphlet to court members entitled "Additional
Instructions for Court Members. ™’* The appellate court felt th=
guidance went beyond providing pretrial orientation under the
MCM, paragraph 28. Noting the appearance of ccmmand control is
“"as much to be condemned as its actual existence, "# the court
found a retuttable presumption of prejudice. The court then
examined whether the government had rebutted the presumption.

While a member's assurances may be insufficient to rebut the
presumption of prejudice, the court noted other circumstances,
specifically the adjudged sentence, might. A full acquittal
would ac-complish this result, as might actions less than a full

54 acquittal. An acquittal of most of the major charges or a
dﬁ significant disparity between the permissable =entence and the
. s sentence imposed might also be caonsidered suffizient. In this
Dt <-ase, haowever, the sentence imposed, although light in relation
i tn the permissable maximum, was three times as severe as that
"ed
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% which the convening authority had approved in a pretrial

NN agreement. This created the appearance the members had been

K influenced by the pamphlet. Accordingly, the court reversed the
decision on sentence and recommended a rehearing.

‘SP This illustrates the complexity of the issue. Not only must
N the commander guard against improperly influencing members in
N their assigned tasks, but he must also consider the impact of
X his words and actions on observers of the military justice

system. This latter constraint, being of a somewhat nebulous
4 character, 1is far more difficult to guard against than direct
j influence.
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D. Command Influence on Witnesses

While the earlier cases of unlawful command influence centered
around influence on members, the courts gradually focused on
improper influence on defense witnesses. As noted. Articlae =7,
UCMJ, addresses improper influence on the participants in the
trial, not witnesses.® Nevertheless, the courts have treated
influence on witnesses under the rubric of unlawful <command
influence. Until the recent series of cases involving the
Army's 3d Armored Division, few cases of unlawful influence an
wlitnesses arose. However, the cases which came before the
appellate courts made it clear commanders and their staffs Jdid
not always appreciate the Sixth Amendment's guarantee of the
accused’s right to call witnesses on his behalf. One of the

more egreglious examples of this occurred in United States v.
Charles. 2

The commander made a direct attempt to influence tha testimony
of a prospective witness in Charles. There, the accused’'s wing
commander, having knowledge the squadron commander migh+*t testifw
on the accused's behalf, met with the squadron commander. Th=
wing commander suggested the sguadron commander's view was
contrary to his own, that another commander had almost been
relieved because of his leniency in dealing with a drug ocffenss=,
and that the subordinate should "modify his views 1if it wer=
possible to do s0.7®* Although the squadron commander did
subsequently testify for the accused. he did not testity
concerning rehabilitation potential. Despite the fact the wing
commander later reduced the sentence in response to possible
improper influence, the Air Force Court of Military Review wasz
not satisfied. The court found the commander's conduct in
questioning a prospective defense wilitness “inexcusable and
highly improper, "® and ordered a rehearing on sentence.

Another blatant attempt to influence witness testimony
aoccurred in United States v. Saunders.® There,

the commanier
called defense witnesses into his office

two days prior to trial

and discussed Army policy concerning drugs. The commander then

s spoke with the witnesses in the waiting room on the day of

Wt trial, and indicated the accused should receive the maximum

b sentence. One witness stated he felt threatened and changed his
V. testimony as a result. The Army Court of Military Review tount
’;j the commander's actions “intolerable and inexcusable’®® and

L ordered a rehearing on sentence.
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¢4§ A less direct attempt to influence witness testimony occurred
?h in United States v. Tucker.? In that case, a senior master

. sergeant testified favorably for an accused in an unrelated

;{: case. After that trial, the commander chastised the witness for
-{§ his testimony. Shortly thereafter, the commander held a meeting
.ﬁ; with senior NCOs, at which he discussed a senior NCO who had

'Q: testified on behalf of an accused. The commander indicated such
o behavior was unprofessional and suggested witnesses should

" review an accused's record prior to testifying for him. Months
b { later, during a commander's call, the commander, referring to
#ﬁ the accused and aothers, urged the attendees to disassociate fraom
bﬁj them. Upon learning his actions might amount to unlawful

'hﬁ command influence, the commander held a meeting of all officers
o and NCOs, at which he stated he did not intend to prevent anyone
., from testifying. Nonetheless, many did not wish to testify, as
,3& they were aware of what had transpired in the earlier case and
;,: were concerned about their own careers. The Air Force Court of
éfg Military Review found these circumstances created the impression
R, > the commander had "attempted to inhibit favorable mitigation

{j testimony”®® and had been successful. The court ordered a

A rehearing on sentence.
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o E. The Appearance Dactrine—-Revisited
o The appearance of command influence manifested itself with
N respect to witnesses 1in United States v. Kosser.® There, the
- accused’'s company commander, after testifying on a speedy trial
ﬂﬁr motion, communicated with a court member concerning the outcome
'~ of the trial. He then remained in the waiting room cutside the
courtroom and eavesdropped on the sessions, 1in the presence of
o both government and defense witnesses. Approached by witnesses
T who feared bodily harm fraom the accused 1f they testified, the
NN commander chose not to inform the military judge. The defense
:i: ralised the 1issue of unlawful command influence. While the
'3 nmilitary judge found no prejudice to the accused, as no
P witnesses indicated they were influenced by the commander's
A actions, the Court of Military Appeals was not satisfied:
e "Military law has traditionally viewed such perfunctory
3} statements from subardinates on the effects of command influence
e as inherently suspect, not because of the credibility of the
e witness but because of the difficulty of the subordinates [sic]
in ascertaining for himself the effect of any attempted command
b influence. ™™
,.{ The total effect of the commander's conduct must be conzidered
= in determining the issue of -Zommand influence. Finding "no
A justification as a matter of military necessity”® for the
E; comnander's monitoring of the trial, the court stated:
Joty
'“{ [t is apparent that at the very least he lacked +he
s proper regard for the ‘“delicate balance”™ that must be
;; maintained between military justice and comm:na disci-
ok pline. His position as the appellant’'s accuser and a
‘e governmen*t witness further exacerbated the effect of his
ol patent meddling in the proceedings of this court-martial.
:ﬁ; In 1light of his instructions from the military Jjudge,
. his willingness to assume responsibility on his own for
Z_ purported threats to witnesses, rather than immediately
‘ reporting them to the trial <counsel, cannot be condoned.
- Finally, his communications to a court member are simply
VS intolerable.”?
e
’r} The court, basing its decision, at least in part, on the
'ﬂ appearance of unlawful <command influence, set aside the findings
i and sentence and cuggested a rehearing would be appropriata.
g
X :ﬁ'
- :"
;-3 IR
W
lf
4

..-_‘-'_\_. AN

...........

¢
)

;:W.—"-",-’- ‘I'Jﬁl’f’

J... -
8

)

R e -




Pl

-

\ The 1issue arose once again 1in United States v. Rodriguez.® In
that case, the squadron commander preferred charges against the
accused, alleging drug abuse, and initiated discharge action
against another individual, also for drug abuse. The second
individual obtained the signatures of various cfficers, NCOs and
assoclates attesting to his character, which he intended to use
to defend against a discharge under other than honorable
conditions. The squadron commander, upon learning of the
document, held a meeting with the signatories, at which he
referred to them as backstabbers and suggested they were
condoning drug abuse. At the accused's trial, the commander
testified concerning that meeting. He stated he believed once a
command decision had been made to initiate discharge action, the
squadron should support the decision. He said he had not

, mentioned reprisal and he had not taken any adverse action
against any personnel who chose to testify in the accused’'s
case. The defense asked for a dismissal. The trial Jjudge,
rather than dismiss the charges, attempted to neutralize the
appearance of unlawful command influence. The judge indicated
he would compel the attendance aof witnesses, advise them of
their duty to testify, grant recesses and continuances for
interviews, and admonish the commander not to interfere with
witnesses. Notwithstanding this, the accused was convicted.
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3 On review, the Air Force Court of Military Review, after
finding unlawful command influence, commended the military judge

. for his efforts, but found such efforts insufficient to

ey neutralize the appearance of unlawful command influence. (In a

K footnote, the court suggested a possible solution would have

i been for the commander to hold a commander’'s call wherein he

3 addressed the accused's right to witnesses and the duty of those
with knowledge to come forward. The judge would then allow the
defense time to interview the witnesses. The court cautioned
this would not always cure the problem but represented one
option) .’ Addressing the appearance of unlawful command

o influence, the court stated, citing KRosser, "The test for

Yy prejudice from unlawful command influence 1s not merely whether

. such influence actually existed but whether there is an

appearance af such influence.® The court ordered a rehearing,

noting the commander was no longer the squadron commander and

the effects of his comments had dissipated.

g3

Ko The appearance of unlawful command influence again surfaced in
United States v. Lowery.®® There, influence did not occur until
v after the witness had testified. The accused's immediate

supervisor, a master sergeant, testified during sentencing that

:: the accused should be retained. The next duty day, the wing

it first sergeant told the witness, in the presence of the
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%. commander, that his action in testitying made it appear he

N accepted the use of drugs. The first sergeant then said the

’ . witness did not deserve his rank as a senior noncommissioned

Y officer. When the witness left the meeting, he felt he

24 “wouldn't want to testify for anyone again. "%’

N

! While the Air Force Court of Military Review stated that that

%, particular accused had not been harmed, as he had already
received the benefit of the testimony, they noted "[tlhe policy

™ of “lecturing’ a defense witness or any witness after they have

o testified cannot help but have a chilling effect on cur judicial

. system. "®® The court reaffirmed the principle of KRodriquec:.

¢ condenmning the appearance of unlawful influence.
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v F. The Perception of Unlawful Command Influence
N

D

»:, Another aspect of unlawful command influence which began to

surface concerned the perception of unlawful command influence.
o Unlike the appearance of unlawful command influence, which
refers to how the public sees the issue, the perception of
unlawful command influence pertains to the recipient of the

DU, unlawful command influence, and how he reacts. Significantly,
!rg the commander's intentions may be pure but the perception of the
recipient may result in unlawful command influence. This issue
B arose most clearly in United States v. Treakle,? discussed in
:,S more detail below. The commander in that case made a series of
Aig statements that subordinates perceived in different ways. Many
N felt they were being directed not to give favorable testimony
o for an accused. On appeal, the Army Court of Military Review
L Z discussed the perception of unlawful influence:
-
_$i- We have considered all the evidence in this case,
S including that cited in the dissent. We are convinced
qﬁ' that although [(the generall acted in good faith and
A% intended his remarks to promote appropriate
recommendations, numerous commanders and senior
S noncommissioned officers perceived his remarks as
f:Q- discouraging favorable character testimony, and sone
K- understood his comments to apply to prefindings as well
:ix as presentencing testimony. We are also convinced that
i under the circumstances it was reasonable for members of
\?' the general's audience to reach these conclusions. The
r N consequences of these perceptions are therefore the
;ﬁ responsibility of the general and his staff and, through
A them, the Government.'c®
W
di» The most recent case involving the perception of unlawful
v_' command influence 1s United States v. Cruz.'w In that case,
N investigation revealed an extensive drug problem at Pinder
4?3 Barracks, Federal Republic of Germany. As a result, the
,ﬁ: commander, who was also the special court-martial convening
:ZJ authority, held a post-wide formation at which he singled out
. some 40 soldiers, 35 of whom were from the accused's unit.
s Labeling these soldiers “criminals''°? and "bastards, "'®® he
P directed the individuals to report to him. As the soldiers
&J’ reported, theilr unit crests were removed. The commander did not
ﬁh return their salutes. The military police searched and
ll:p'l
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& ) handcuffed the soldiers, in full view of the formation, and took

E( them from the area for processing. The scldiers were billeted

: : together until charges were preferred; after that they were free

P to return to their batteries. A number elected to remain at the

:;ﬁ battalion headquarters. They were formed into a platoon that

:z& became known as the "Peyote Platoon. 'e¢

tal

g The accused was tried by general court-martial and convicted.

m On appeal before the Army Court of Military Review, the accused

¢! alleged unlawful influence. As a part of its determination, the

ﬁh, appellate court developed a model to analyze unlawful command

LY influence. The court noted command influence concerns two

£§ different issues and these two issues must be addressed with

o different legal doctrines. The first issue concerns whether
actual command influence harmed the accused. The court will

QQ, \ consider the totality of the circumstances to make this

P determination.'®® The accused must provide evidence that,

o considering the totality of the circumstances, would allow a

ﬁ“' reasonable person to conclude command influence affected the

?V? outcome of his case. The perception of command influence, that

?ﬁi is, what the participant in the system perceives he was told, 1is

?ﬂ relevant to the question of actual command influence.'®s

N

;g‘ The second issue involves the appearance of unlawful command

’ﬂ, influence-whether the public, defined as both the civilian

ute community and the “"rank and file'*” of the armed forces, will
believe the accused was prejudiced by command influence. A

S "substantial majority of the reasonable members of the

K. ; public’'*® must have confidence in the system. The appearance

ag} of influence becomes relevant "“only in the absence of actual

i!}f unlawful command influence.”'"® VWhile the appearance of

2 influence has a "deleterious effect on public confidence in the

e military Justice system, "''® it has no effect on the fairness of

0 the trial. Therefore, when the appearance of unlawful command

;¢* influence occurs, the remedy "should be tailored to the

Kt y restoration of public confidence under the particular

a&% circumstances of the case at hand; should avoid unnecessary
expenditure of scarce resources; and should not create an actual

S injustice in place of an apparent cne.”'"" In this regard, the

SN court suggested appellate review often serves the function of

:;ﬁ satisfying the public. Reversal should only be used when other

:h@ measures are inadequate.

AN

X In the facts of this particular case, the appellate court

e noted the individuals whom the accused claimed had been

3$ﬂ influenced had not been not involved in his case, nor did they

*fb have any information relevant to his case. Considering the

j¢5 totality of the circumstances, the accused failed to produce

Heq evidence that would lead a reasonable person to conclude actual
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{k command influence had occurred. Vith respect to the appearance

Eb of unlawful command influence, the 35 cases from the accused's
unit received different dispositions,''? members of the chain of

oy command testified for most of the accused, and appellate review

}( had occurred. Any appearance of influence had been dispelled.

%’ This framework suggests the commander and his staff have to

A consider their actions from three viewpoints. The commander
must of course ensure he does not intentionally influence, or

?f attempt to influence, the court-martial. He must also avoid

&: actions that might, regardless of his intentions, be

b] misunderstood by subordinates as an attempt to influence the

Q proceeding. This requires accurate assessment of how remarks

Ll may be interpreted, which is not an easy task. Finally, the
commander and staff must consider how their actions appear to

N someone observing the operation of the military justice system

:; from outside the system. Again, this involves the difficult

gd task of assessing how remarks may be interpreted. These latter

ﬁ. two concerns are 1in large part responsible for the continuing

.t confusion regarding the limits of the commander's authority.
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(S ' G. Current Climate: The 3d Armored Division

: The most recent cases involving unlawful command influence
arise from the Army's 3d Armored Division. Over 200 cases are

' involved and many are still pending review.'?® The common fact
scenario concerns the activities of the convening authority, a
#ﬁv Major General who assumed command of the Third Armored Division
in February 1982, and his staff. In April 1982, after
consultation with his SJA, the convening authority addressed a
meeting of his officers and NCOs, at which time he discussed the

“% subject of testifying for an accused at a court-martial. He

?2 stated it was inconsistent for a commander to recommend an

N, accused be tried before a court-martial authorized to adjudge a
'ﬁ& punitive sentence and then to appear as a character witness on

the accused’'s behalf and recommend retention in the service.
ﬁm Between April 1982 and December 1982, the convening authority
Iﬁ' spoke at approximately 10 such meetings. The recipients of
o

3
o these remarks had different perceptions and interpretaticns of
;?}: the message. Many felt he was telling them a member of the
@hﬁ accused's unit should not be providing favorable presentencing,
and possibly findings, testimony. Most took the remarks
oy seriously.''*
’N ).,
S
&5 In December 1982, the Brigade Command Sergeant Major
?; distributed a letter in which he stated:
-
Y,
) Once a soldier has been “convicted”, he then i3 a
0. caonvicted criminal. There 1s no way he can be called a
N0 "good soldier” even though up until the da he's court
e g g P y
gﬁb martialed [sicl he is a superstar.
.' o * -
¢
taty The NCO Corps does not support “"convicted criminals. ™
. P PP
We are ruthless and unrelenting in our pursuit cf law and
f“) order and fully accept our role in upholding the moral
fﬁy ethics and principles upon which our nation is founded.
K o W
! j If you personally cannot subscribe to this philosophy
ny friend, ou need to leave the Army and find another
y y y
—_— occupation in life.'s®
ri“‘.‘
W,
;&& ) Subsequently, 1in January 1983, the Division Command Sergeant
‘&”‘ Major distributed a letter in which he stated "Noncomnmissioned
D l."'
4&& Officers DON'T: ... Stand before a court-martial jury or an
,.?: ‘l
e
o
3 ..
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:j administrative elimination board and state that even though the

b accused raped a woman or sold drugs, he 1is still a good soldier

f: on duty.”"'®* When the convening authority became aware of the

. import of the letter, he met with subordinate commanders and
senior NCOs. During the meeting he stressed the fact personnel

:\j had a moral and a legal obligation to testify on behalf of an

:a accused and that there existed no policy which precluded such
4 testimony. The Division Command Sergeant Major held a similar
.Y meet g with the senior NCOs. The convening authority also

issued a letter which reinforced his oral comments, as did the

X Division Command Sergeant Major.'"”

i& On appeal, various issues have been raised in the different

:ﬁ cases. Of interest here are the allegations of unlawful command

‘ influence on court members and wltnesses. In United States v.
Treakle,''® the Army Court of Military Review stated commanders

Ny must be allowed to supervise subordinates and ensure good order

”: and discipline. However, the commander '""must exercise restraint

o when overseeing military justice matters to avoid unlawful
) interference with the discretionary functions his subordinates
(A must perform.”"'® The court went on to say the convening
- authority may correct procedural deficiencies in the military
.; justice system but added a caveat:

: Yet in this area, the band of permissable activity by the
Ko commander is narrow, and the risks of overstepring itz
BX boundaries are great. Interference with the dis-

B cretionary functions of subordinates 1is particularly
ﬁi hazardous. While a commander is not absolutely prohi-
-~ bited from publishing general policies and guidance which
ﬂj may relate to the discretionary military functions of
", his subordinates, several decades of practical experience

. under the Uniform Code of Military Justice hawve
T) demonstrated that the risks often outweigh the
}? benefits.'2°

o
*} The court found the convening authority and his statf judge
3’ advocate falled to announce policies and directives clearly.

“ Although the SJA prepared a point paper for the general, the

. commander disseminated the message in an extemporaneous manner.

: The court felt the message and its nuances were too complex for

) verbal transmission, resulting in confusion. This confusion was
5& . exacerbated by the general's tone and demeanor. The commander
" and his staff also failed to follow-up and ensure his words were
= understocd and executed.

4
3{ Specifically holding that Article 37, UCMJ, prohibiting
z: unauthorized influence on the action aof a court-martial, alsc
.:: forbids coercion or unauthorized influence on witnesses or
(AL |
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potential witnesses, the court found unlawful pressure on
witnesses in the 3d Armored Division.'?” Additionally, the
court found unlawful command influence on a member. Although
the convening authority addressed his remarks in terms of
witness testimony, a member might draw the "logical
inference ''?? that favorable evidence concerning duty
performance “should be discounted and that retention of a
convicted accused 1is inappropriate.”'?® The finding of unlawful
command Iinfluence, either in the case of witnesses or court
members, triggers a rebuttable presumption the recipient has

been influenced by the unlawful influence. The government may
rebut the presumption only by clear and convincing evidence'?
no influence occurred. Furthermore, in the case of members, the

government will ordinarily need more than the member’'s denial he
was influenced to rebut the presumption.

In I'reakle, numerocus individuals in the accused's chain of
command testified for him during sentencing, which suggested he
had not been deprived of favorable character testimony.

However, the court did not decide that 1issue, assuming,
arguendo, that he had been deprived of such evidence. The court
went on to examine whether this deprivation “"caused a
misapprehension which was a substantial factor in his decision
to plead guilty."'?® The court found the accused would have
pled guilty regardless of such character evidence. However,
with regard to court members, the court found the evidence
insufficient to rebut the presumption of influence. The fa-t
the accused's sentence included a punitive discharge cnonfirmed
the presumption of influence. As a remedy, the court, after
noting the members had discussed the convening authority’'s
policies during the trial, set aside the sentence.

Treakle represents one of the first cases involving the Army's
3d Armored Division and set the stage for subsequent cases. The
finding of unlawful comand influence in the 3d Armored Divisien
affected more than 200 cases, many of which are still
unresolved. One particular case, United States v. Stokes, '?
decided shortly after Treakle, merits consideration because it
illustrates the potential magnitude of the problem of unlawful
command intluence.

In Stokes, the convening authority, in light of the aura of
unlawful command influence surrounding him, forwarded the

charges to his immediate superior for referral. Despite thisz,
the defense moved for dismissal on the grounds of unlawful
fﬁ command influence. The military judge denied the motion. On
4 . appeal, the appellate court concluded the issue had been raised:
K|
;2 Unlike situations involving other forms of improper con-
Cu- mand control, unlawful command influence over witnesses
™
R
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;ﬁ 1s not dispelled by simply excising the <commander from
Ya the Jjudicial process. This 1is particularly true where,
) as here, that commander 1s a general officer. The
) realities of military life are such that officers of [the
Al general's) rank and position are capable or are per=ceived
”}i to be capable of affecting the military careers of former
N subaordinates as well as those «currently under their
:ﬁ command . .. We believe that the General's guidance was
g perceived as not only promoting his views on leadership
within the division but for the entire Army as well.
0, Such perception would not be dispelled simply because the
e General was no longer in command.'?
o
M- In Stckes, all members in the chain of command testified and
h the court was satisfied command influence had not deprived the
accused of favorable character evidence. However, the case
o) underscores the gravity of the issue. The implication is clear.
l:: Once influence is brought to bear, remedial action may be
N extremely difficult. Merely changing convening authorities may
-7 not always suffice to remove the prejudice. A pervasive
™ atmosphere of command influence may have serious repercussions
‘_‘ if prospective witnesses or members are influenced to the extent
) a different convening authority cannot cure the prejudice.
.i: The recent decision by the Court of Military Appeals 1in United
;\ States v. Thomas'’® represents the latest word on command
: influence. Also a progeny of the 3d Armored Division s=quence
of events, the four separate cases addressed 1in the Thomas
ﬁg opinion involve facts similar to those in Treakle'?. In
o Thomas, the court stated unlawful command influence constitutes
{}3 constitutional error.'?*® The court held once unlawful command
SR influence occurs, findings and sentence may anly be affirmed
N where the government proves, beyond a reasonable doubt, that
‘). findings and sentence were not affected by the command
N influence. '
;{: The court then developed a framework for analyzing command
r’- influence. The court examined findings first, indicating
two separate questions must be addressed.'*? The first juestion
'¢‘ is whether the members were affected by unlawful <ommand
I influence. The court laid the responsibility on trial arnd
:: defense counsel, as well as the military judge, to fully examines
o the issue of unlawful influence during voir dire. The ccurt
s refused to disqualify members merely because they were as-igned
to the command in which unlawful influence occurred, strescing
the importance of the member's oath to follow the military
judge's instructions. '
The second question is whether the commander's influence
denied the accused his Sixth Amendment right to call witnesses.
Once the accused ralses the issue, the government has the burden
28
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Eg to establish command influence did not deny the defense access
*: to witnesses in such a way as to affect the results of trial.
jm Noting command influence is more likely to operate to deny the

’ accused character witnesses than witnesses on the merits. the

ﬁ% court indicated the government has several options to establish
Y an accused was not denied favorable character witnesses. The

) government may demonstrate the accused offered extensive
‘:' favorable character evidence to negate the inference that

. influence inhibited witnesses. The government might also show

. the accused's record contained no favorable evidence or that

IS although such evidence existed, the defense elected not to use
Lo it, as it would have opened the door for the government to

JS introduce damaging rebuttal. Finally, the government might =zhow
oy character evidence would have had no effect, because the
' government's evidence was so strong.'** However, the court

) cautioned the government to use the latter option sparingly,

i) because character evidence may legitimately create reasonable
\j; doubt in the juror's mind, and because the court d4id not wish
*: “"to create even an appearance of condoning command influence on
KR findings. "'

. Turning to sentencing, the court again placed the burden on
L the government to prove command influence did not deprive the

}é accused of favorable testimony. Here, the government might
S proceed by demonstrating the accused’'s military records
3'5 contained no favorable information. Alternatively, the
- government might show the accused could not risk using favaorable
oS evidence, as the government could then introduce damaging
5 rebuttal.
if: With regard to the specific facts in the four separate cacses
0 addressed in Thomas, the court noted the remedial actions
) adopted either at trial level or by the Court of Military Review
W 2liminated any prejudice. In one case, the military judge found
» no member had attended any of the general's meetings and no

witness indicated any fear of reprisal for testifying.
Nevertheless, the military judge took precautionary measures.

He agreed to sustain any challenge for cause against a member
assigned to the general’'s command during the period in which the

ﬂ"".ﬁ
RO

e statements were made, and he ruled he would not allow the

AN government to introduce unfavorable character evidence. In the
:@ other cases, the record reflected no witnesses testified for the
:{j accused during sentencing, and was silent as to the reasons.

Al The Court of Military Review set aside a punitive discharge in

one case and ordered rehearing on sentence and action by a new

?{5 convening authority in the other two cases.

\v:.-\. _

:ﬁﬁ Thomas represents the Court of Military Appeal's latest

P pronouncement on command influence. The court expressed great
" . conzcern over the issue and appended an epilogue addressing this
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concern. While recognizing the commander’'s desire to ensure
high standirds of discipline, and encouraging lawful zeal in the
pursuit of this end, the court cautioned that Congress has
limited the commander's means to maintain discipline:

One of the most sacred dutlies of a commander is to
administer fairly the military justice system for thosa
under his command. In these cases, the commander, for
whatever reason, failled to perform that duty adequately.

Likewise, it 1s also apparent either that his legal
advisor failed to perceive that a prablem was developing
from [(the general's] stated policies or that he was
unable or unwilling to assure that the commander stayed
within the ©bounds prescribed by the Uniform Code of
Military Justice. The delay and expense occasioned by
{the general’s] intemporate remarks and by his staff’'s
implementation of their understanding of those remarks
are incalculable. Several hundred soldiers have been
affected directly or indirectly- if only because of the
extra time required for completing appellate review ot

their cases. In addition, the military persconnel
resources- as well as those of this Court- required to
identify and to surgically remove any possible impact of
[ the general's] overreaching have been immense. Finally,

ard of vital importance, the adverse public perception ot
military Justice which results from cases like these
undercuts the continuing efforts of many- both in and

out of the Armed Services- to demonstrate that military
Justice 13 fair and compares favorably in that respect to
its civilian counterparts. '?s

The court expressed the belief that commanders and their statff
Jjudge advocates strive to uphold the law and expressed
confidence similar cases would not arise in the future.

However, the court cautioned that if unlawful command influen:e
contlnues to arise, more drastic remedial action will be
considered. A clear message 1s being sent to commanders and
their staffs.

Where does thizs leave commanders and statffs? What leeway doe<s
the <ommander have in instilling discipline in his units? Have
*he courts <o tied his hands he cannot adequately perform his
function as commander?

Although no guldance can address every conceivable =ituation
the commander may encounter, certain precautions may help *tao
prevent the issue from arising. Moreover, in cases where
unlawful command influence has occurred, remedial actions can be
suggested to alleviate the impact and perhape =2liminate more
drasti- remedies at the appellate level.
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H. Preventive Actions

Unlawful command influence does not generally occur because
commanders or their staffs attempt to subvert the military
Justice system. On the contrary, the issue usually arises as an
inadvertent side effect when the commander attempts to perform
his command responsibilities. This is reinforced by the fact
that quite often the legal community bears responsibility for
inserting influence into the proceedings. However, that
commanders dc naot deliberately set out to sabotage the
proceedings does not go far enough in resolving the problem,
and, in fact, may make preventive actions all the more
difficult. VWere the commander’s deliberate intents and actions
at issue, it would be relatively easy to publish a list ot “"do's
ana don'ts’”’. However, unlawful command influence is a slippery
concept. It is often difficult to recognize when the appearance
of influence has occurred or when a participant in the justice
system perceives he has been influenced. It is perhaps even
mor= difficult to anticipate what actions may lead to these
results. No easy list can solve the problem. Nevertheless,
lessons may be drawn from the cases, and practical advice given.

The commander must not abdicate his responsibility to enunciate
policies necessary to good order and discipline. The commander
must announce the standards and indicate his support of those
standards. This is a crucial function of command. However, in
his zeal to achieve a legitimate goal, the commander must not
upset the delicate balance.

Message content 1is probably the most critical factor leading

to unlawful command influence. “"Shooting from the hip” has no
place either in discipline or in military justice, and mav
quickly result in unlawful command influence. Although it

sounds trite, the commander must determine why he wishes to
issue a given statement and then tailor the statement to that
purpose. This will minimize the chance of improper
interpretation. The commander should seriously consider
reducing any comments regarding command policy to writing and
seeking SJA approval prior to issuing the statement.'’ While
the appellate courts have not gone so far as to require this,
the precaution might make the difference between a fair and a
tainted trial. He may wish to have the SJA prepare the
statements, or he may merely ask for legal blessing betore thev
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'fﬁ are delivered. While legal sanction does not guarantee unlawful

i;: influence will not accur, it represents a safeguard.

) As a general rule, the commander may make broad policy

tanh statements addressed to members of his command at any time.

N These statements may relate to status of discipline in the Air

f§§ Force, within the command or at his installation, or to policy

é‘* regarding specific activities. There is nothing inherently

Tk objectionable about the commander stating individuals who

- violate the policies may expect either administrative or

vﬁﬂ disciplinary action, even stating offenders will generally be

:3} separated from the service. The commander should not, however,

R A make comments which even suggest what result should occur in a

j&g particular case or type of case. What makes remarks subject to

il criticism are commentaries that may skew, or appear to skew, the
. results of a particular trial.

I

4

Ag Here, timing becomes important. Once investigation has

.?ﬁ identified an individual or group of individuals as a possible
ﬁ? defendant in a criminal proceeding, the commander should

Pary exercise restraint in any public comments concerning the

== individual(s) or the offense(s>. Thus, for example, the

‘3 commander must resist the temptation to censure, ridicule, or

- otherwise display disapproval toward any potential accused,

- during, and immediately subsequent to, apprehension.'®? While
K- he may legitimately initiate judicial action, this should be the
extent of his participation, other than from an administrative
posture.'*® In this regard, selection of court members is

N paramount.

e
S9AN
‘tk: The commander has a powerful tool to ensure a fair trial

oy through his ability to personally select members most qualified
) under the criteria of Article 25, UCMJ.'*® That article states
Y the commander ""shall detail as members thereof such members of
f ; the armed forces as, 1in his opinion, are best qualified for the
E} duty by reason of age, education, training, experience, length
,ﬁf: of service, and judicial temperament. ' The commander should
) rely on this tool to the utmost. Often commanders reserve key
o personnel for more critical duties, allowing less qualified

*_) personnel to perform the more mundane courtroom duties.'s' Not
N only does this ignore the mandate of Article 25, but it also
}2{ lends itself to unfortunate results in the administration of
B ? Justice. Moreover, leaving the selection of members to the
‘fﬁ discretion of legal officers, even if the commander actually

. “"rubber stamps” the final selection, may result in a less than
ey desirable panel, and abandonment of his statutory duty. The

‘ﬁi commander knows his people and should take full advantage of +*he
~:§ authority Article 25 provides. Once he has appointed members,
¢ however, the commander's responsibilities to that panel cease,
LAt unless a situation demands he appoint new members.
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The commander must refrain trom discussing the case in the
presence of court members. While this may be a simple matter in
the case of an individual with whom the commander has no daily
interaction, the commander may experience more difficulty when
he is in daily contact with subordinates who may serve as

members. Nevertheless, the commander must resist the urge to
discuss the pending case, either on an individual basis, or in
the cantext of a meeting. In particular, there is no reason why

the facts of any particular case need to be discussed during
stand up, staff meetings, status of discipline briefings or any
other meetings. Likewise, the commander has no need to discuss
pending cases during social gatherings.'4? Regardless of
whether prospective members are present during such activities,
and it is highly likely that at least some will be, the
commander's words will in all probability reach prospective
members.

The Manual for Courts-Martial no longer makes provision for
the ~commander to provide instruction to the panel concerning
such matters as status of discipline in the command, prevalenca
of certain offenses or preventive measures which have bsen

adopted. There is, therefore, nc justification for pretrial
conferences between the convening authority or commander and the
panel. Nor does the SJA have a need to engage in discourse with

members, or to provide written instructions, other than to
specify time, place, and attire.'** The commander must also
remain away from the courtroom during the trial.’'** His
presence cannot help but have an improper effect, even if it 13
only to create an appearance of impropriety. [f necessarv. the
SJA may convey the progress of the proceeding to the commandar.
Since the commander may not take any action to alter the racsult
of trial at this stage, further interaction with the panel is
not necessary.

Moreover, after a panel has been appointed, the convening
authority must excuse members from attending any formations
which have potential for creating unlawful command influence. 't
(Should the convening authority fail to excuse the members, the
military judge may do so, as he has ultimate authority over
membhers during a court-martialy. Despite the commander’'s
laudable attempts to instill good order and discipline, policy
statements made during the course aof a trial, concerning the
subject of that ftrial, addressed to that panel, are likely. at a
minimum, to create the appearance of improper command influence.
Regardless of the importance of these remarks, there i3 no
pressing military necessity to address them to this particular
panel prior to disposition of the proceeding. WVhile =ome
administrative inconvenience may ensue as a result of having to
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repeat the remarks later, preserving the appearance of a fair
trial justifies the cost.

The commander also must remain sensitive to the accused's
right to call witnesses on his behalf under the 6th Amendment.
Any attempt to restrict this right could result in
constitutional error. Thus, the commander must ensure anyone
with information potentially beneficial to the accused has the
unfettered opportunity to testify. The commander should make
clear, through military justice lectures, commander's calls and
other means, that military members have a positive duty to
provide information relevant to an accused’'s case. More
importantly, however, the commander must refrain from taking
actions which suggest an accused is tainted or that others
should not associate with him.'*¢ Thie includes not commenting
on the professionalism of those who testify on the accused’'s
behalf,'*” and not suggesting testifying on behalf of an accused
could be detrimental to one's career. '+

After the trial has concluded the convening authority is
required by statute to take post-trial action. While his action
to either approve or disapprove the findings or sentence as
adjudged may indirectly convey his desires, further direct
action cannot be tolerated. The convening authority, as well as
the commander, must refrain from questioning the jurors. from
commenting upon the findings or remarking on the adequacy of
sentence.'*® Likewise, although the commander should have wide
latitude in publishing the results of trial, he must refrain
from commenting on the adequacy of sentence adjudged. Paost-
trial comments may create the appearance of unlawful influence
and have a chilling effect on future proceedings. Furthermore,
after the conclusion of a given case, no attempt should be made
to discuss testimony with witnesses.'®™® Such action may again
have a chilling effect on future trials. Even where this result
does not materialize, the potential for the appearance of
unlawful influence is manifest.

The commander must also consider the power his subordinate
commanders, first sergeants, senior NCOs, and staff judge
advocate wield. These individuals occupy positions of
responsibility and generally are regarded with respect.
Subordinates may interpret the words and actions of their
superiors as representing those of the commander. It i3,
therefore, imperative key subordinates understand what unlawful
command influence is and take actions to avoid creating even the
appearance of such influence. In this regard, SJAs play a key
role.
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On the one hand, the SJA should prove useful in disseminatingz
policies the commander wishes inplemented. It is precizely
because the SJA occupiles a position of responsibility that
others will heed his word. On the other hand, the SJA has a
responsibility to ensure his actions do not create the evil thev
are designed to correct. Unfortunately, unlawful command
influence has all too frequently emerged through the actions o
the SJA or legal office personnel. The SJA must, theretors, t«
diligent in reviewing not only his own words and actions. but
also those of others involved in the processing of the case.
He must make certain all such personnel understand the pot=rntial
for unlawful command influence and aveoid actians whi<h nmav
“reate the issue. In particular, the SJA must ensure -ounc=s
d2monstrate care in their remarks during trial.'s [In thr=
regard, the SJA should require trial counsel to prepare =z trial
brief to prevent unlawful influence rfrom entering ths courtrcon
through negligent government actions. tThe military juz
also help here. bv paving close attenticn to the remarx: ot
counsel and ensuring suth remarks do not address -ommarnn

ekt

bt

policy>.

The SJA must also periodically review the content oI military
justice lectures and briefings provided to ofticer= ant = Do
NCOs. Sucth briefings should not comment upcn pandins -xzas
suzzest appreopriate sentences for -tertain aftenses, 2r rellxIc
cn the results or severity of past courts.'s Nor shoulz +a=
briefer suggest charges would not have been referred t5 <court-
martial unless the accused were guilty. VWhile thers {3 no-hin-
objectionable about the legal officer stating chargesz are nnt
preferred unless the SJA determines the facts should b2 n=2:zizsd
in a court of law, the attorney must emphasize the ul+imat=
dezision rests with the court members.'®® The SJA shouidi rizz
play a role in 2ducating others on their responsibilitizs a=
surervisors. Specifically, the SJA needs to ensure sucoriinas.:
commanders, senior NCOs and other individuals in sup=srvizorw
roles appreciate their obligations toward potential witnez:z=s=
These individuals must understand the importance or aveidins
even the appearance of discouraging witness testimonv Ine DA

can accomplish this through military justice briefinszs upoxn
initial assignment of the individuals., or as the indiviiuz:
assume supervisory positions. Annual training wii. reintoros
the lesscn.

Obviously, prevention of unlawful <command influen-e involiwves

not anly the <ommander., but members of the legal -communi+tw, an=

subordinate personnel as well. While the zZommandar must b=zar

ultimate resporsibility, members of his staff have arn impartans

role to plav. Althoush the commander must 2nuntiate poli-i=cs
39
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and guidance for the maintenance of good order and discipline,
his staff must assist him in this responsibility. In
particular, the SJA should be intimately involved with any
policy statements the commander issues, and should attempt to be
present whenever such statements issue. The commander should
rely heavily on his SJA for advice in this critical area. In
addition, subordinate personnel must continuously bear in mind
they represent the commander, and that others may interpret
thelr words and actions as representing thoss of the commander.
Finally, subordinate personnel must recognize the power they
wield in their own right, and the potential for their actions or
words to intimidate witnesses.
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ﬁ\' . I. Remedial Actions
:":'d
Vi Despite the commander's good intentions, and all efforts to
ensure unlawful command influence does not enter the courtroom,
RN the issue may arise. Once arisen, the specter of unlawful
Qﬁ: influence casts a shadow over the entire military justice
9? system. Remedial action is difficult and no remedial action can
a& guarantee the taint will be cured or the evil exorcised. But to
e preserve the integrity of the court, and restore fairness to the
trial, the participants must make an effort to dispel the ftaint
Yoy at the outset. The primary responsibility for this falls upon
35& the military judge; however, trial and defense counsel, as well
s as the commander and the convening authority, may be able to
*gﬂ help. The military judge has several weapons at his disposal to
e combat unlawful command influence, starting during voir dire.
L é
|{x Should the military judge determine during voir dire that a
;Iﬁ court member has been improperly influenced, the judge may
kY remove the member from the panel. While this may create ‘
yj} administrative delay and inconvenience if the member must be
v replaced,'®™® the preservation of a fair trial justifies the
cost. The Court of Military Appeals has placed responsibility 1
'%3% for delving into the issue upon trial and defense counsel and
‘¢ﬂ the military judge.'s®* Mere exposure to the influence will
Eﬁ normally not be sufficient to disqualify the member.'s¢ The
‘{3 court is apparently prepared to accept the member's assertion
RS during voir dire that he has not been influenced. However, this
~%' places a heavy burden on counsel and the judge to examine this
5?5 issue thoroughly at the trial stage. Moreover, despite the
ANES appellate court's willingness to rely on the member's adherence
:": to an cath, reliance on the member's word may be dangerous. As
e the appellate courts have repeatedly suggested, jurors may not
A”f always be able to detect the subtle influence of the commander.
mé Any doubt should, therefore, be resolved in favor of removing
) the member. Furthermore, while the court members may indicate
§~{ during voir dire command influence had no impact on thenm, other
%&} indicators during the course of the trial may suggest otherwise.
&k( For example, a member’'s questions may demonstrate the commander
: has, indeed, improperly influenced the member. Again, the
4 military judge is in the position of being able to remove the
;ﬁn nmember. However, the military judge may have other options.
£
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The military judge may find a simple retraction or explanatory

statement sufficient to dispel the taint. In such a case, the N
military judge should direct the commander to retract a
statement or policy, or to expand upon previous statements. The

commander may accomplish this either verbally or in writing. :
After the corrective action has been taken, the military judge ‘
should examine the 1ssue again to ensure the influence has been .
dispelled. However, military judges and commanders must remain y
sensitive to the fact retractions may actually aggravate the ;
problem. 's” Where the communication i{s given orally, the
commander’'s manner or other nonverbal indicators might negate
the meaning of the words. Whether oral or written, recipients é
might well regard the statement as a formality, given because

"legal” said it must be given. Careful wording and a sincere

manner of delivery should overcome these pitfalls. Therefore, d
it is critical for the commander to consult with the SJA to

determine content and method of delivery.

A limiting instruction may suffice where counsel have
introduced the commander's policies into the courtroom. Thus,
for example, the military judge may instruct the members to
disregard certain statements of counsel. However, while jurors
may conscientiously strive to fulfill the obligations of their
oath, subconscious influences may taint their judgement.
Cautionary instructions to disregard the commander’s policies
may not cure the prejudice;'s® nevertheless, the military judge
should make the effort.

The commander's improper influence may be so pervasive no b
action short of withdrawing the charges and having a different
convening authority convene the court will suffice. This might
occur, for instance, where the commander’'s subordinates feel
that, despite the commander's efforts to retract his statements, >
their careers are in jeopardy. Vhile a rather drastic measure,
this action would help to dispel any fear of retribution. .
Although this situation represents an unlikely extreme, military )
Judges, SJAs and commanders must remain sensitive to the .
possibility of its occurrence. 2

The convening authority may also take action to dispel the
impact of unlawful command influence, through his post-trial
actions. One indicator of unlawful influence is a .
disproportionate sentence, either in relation to the maxzimum -
permissable sentence, or to a pretrial agreement.'s® The
convening authority may, therefore, wish to reduce the severity
K of an adjudged sentence to dispel the effect of the unlawful
g - influence. Thus, for instance, where the influence results fron
. the commander's statements to the effect a certain result should
- occur, and that result in fact does occur, the convening
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ﬁﬂ authority might reduce the sentence. However, despite this
SO attenpt, the appearance of impropriety may linger. Furthermore,
the reviewing court may not consider the action adequate. i

4 Therefore, this remedy should be considered as a last resort,
‘v\ after other remedies have failed.
g
fé% Vhere witnesses have been improperly influenced, the military
i judge also has options. He may compel the attendance of
-, witnesses, advise them of thelr duty to testify, and grant
ﬁ% recesses for interviews.'®*® At the same time, he may need to
R admonish the commander not to interfere.'®’ In particularly
}5' egregious cases, this may not suffice to dispel the taint and
ﬁh< the military judge may need to take stronger action. He may
i need to direct the commander to hold some type of commander's
e call, at which the commander addresses the accused's right to
:éf call witnesses on his behalf and the duty of those with relevant
.*5 evidence to come forward.'$? Again, however, these actions may
AN be viewed as empty promises. While they may do much to dispel
i the appearance of influence, they may be inadequate to erase the
?é actual occurrence of unlawful command influence.
.tﬁ In such a case, the military judge may need to take moare
ﬁi drastic remedial action. This may be necessary where, for
By exanple, the subordinate believes, despite the commander’'s
Q;w assurances, testifying will hurt his career. In such a case,
the military judge may need to direct transfer of the witness

ey out of that unit. Transfer of the witness might also be
: necessary where subordinate commanders or NCOs have used threatz
(v of poor assignments or performance reports as leverage to
fb discourage testimony and retraction statements have not
:v, dispelled the fear of retribution.’'s® (Although an alternative
) in that case would be to ensure the offending individual has no
-ﬂh role in the rating or assignment process of the witness,'s* that
?b@ option is dangerous. This is so because of the numercus ways in
%ﬁ which a superior officer or NCO may exact retribution, other
bm than through assignments or performance reports). Another
s option would be to transfer the offending individual. 't
gt Trial counsel may be able cure the taint where witnesses have
Lo been influenced not to testify on an accused's behalf; however,
50 this will be difficult. Trial counsel may be able to
; < demonstrate the defense would not have called these witnesses,
A0 even had improper influence not operated. Counsel might show

X the defense would have elected not to call witnesses because
:?u such a tactic would have opened the door to damaging rebuttal
A evidence. Alternatively, counsel might show the government's
.ﬂ evidence 1s so strong character evidence would have had no
&*i effect.'*® As the Court of Military Appeals noted in Thomas,'s’
BGH ; however, this latter option 1is a risky alternative, and should
e
b
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j:” be used with caution. Moreover, trial counsel may experience
Fiaey difficulty demonstrating why the defense would have elected not
' to call witnesses, or to prove character evidence would have had
;:'c;:‘- no effect. Therefore, while trial counsel should certainly
N attempt to cure the taint in this manner, the likelihood of
o success is low.
ey
:‘_'.'., As in the case of court members, the military judge may
‘ determine the influence of witnesses is so pervasive only a new
e convening authority will remedy the problem. This should, in
.zi;‘;‘ most cases, cure the taint. However, 1t is possible to imagine
:; a case where the initial convening authority's actions were sco
::ez., serious, and his position so significant, that even a new
" convening authority can not cure the prejudice, '¢®
AKX The foregoing discussion clearly demonstrates how terribly
difficult remedial action can be. Nevertheless, despite the
A P
’.:,:.Ig difficulty and despite the potential futility, the efforts
=:.'i$' outlined above must be undertaken by the participants in order
o to preserve and protect the integrity of the military justice
, system. However, it should now be obvious it is far easier to
o prevent unlawful command influence than to cure it. In the case
%‘, of unlawful command influence, "an ounce of prevention is worth
'-:-f a pound of cure.”
ey
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J. Conclusion

Recent cases decided by and pending before the appellate
courts demonstrate that, despite the efforts of the Congress,
the courts and the military justice system, unlawful command
influence continues to plague commanders and their staffs. The
tension between the commander's duty to instill good order and
discipline and the need to maintain a fair and impartial trial
has not been resolved. Commanders must provide guidance to
their subordinates as a crucial function of command, yet they
risk upsetting the delicate balance, seemingly whenever they
exercise this prerogative.

Appellate decisions over the last few decades 1llustrate the
issue is not an easy one to resolve. Vhile isolated instances
have occurred where the commander blatantly took action to
influence the results of a trial, all too often the problem has
arisen almost as an inadvertent side effect of the commander's
attenpts to instill good order and discipline. Disturbingly,
the legal community has often introduced the unlawful command
influence into the trial. Clearly, the issue is not black and
white and the answer not simple.

However, commanders and their staffs may draw lessons from the
appellate decisions. K Perhaps the pivotal lesson to be drawn is
that once an individual has been identified as a potential
accused, the commander needs to tread softly. When the
commander decides to take judicial action and forwards the case
to a superior commander for referral action, he has the

opportunity to recommend court members. [f he himself is the
convening authority, he has the opportunity to appoint
experienced members to the court. He should use this
prerogative wisely. However, once he has taken whatever acticn
he deems appropriate, his participation should, in effect,
cease. Intemporate remarks concerning the accused, the factsz of

a given case, or desired results are bound to create problems.
Other than discussions with the legal office over administrative
actions, such as appointing or excusing members, no military
necessity should require the commander to engage in further
dialogue aover the case.

The commander must continue to provide guidance and direction
to subordinates. He may do thiz through briefings and lectures
which detail command policy. While the SJA may help here, the
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mg commander has the primary responsibility for instilling good
e order and discipline. What he must not do, and what his
R subordinates must not do, 1s discuss the facts or <¢ircumstances
. of specific cases, comment on the adequacy of previous trial
dy results, or even suggest witnesses should refrain from
:$ testifying. In this regard, the SJA may prove useful in
}. training subordinate personnel in their roles to ensure they do
%* not inadvertently influence the results of courts-martial.
" Despite the efforts of the commander and the legal community,
% unlawful command influence may arise. FPrompt action by the
%‘ military judge, counsel, or, in some cases, the commander or
A convening authority, may lessen the impact of, or remove the
kﬁ prejudice resulting from, such influence. However, remedial
i action cannot guarantee the influence will dissipate. Moreover,
e the appearance of the evil may linger, regardless of the action
s: taken. For these reasons, commanders should not rely on
S remedial actions to cure the taint, but should attempt toO
3 prevent the issue from arising ab initio.
i, In a report by the Powell Commission to the Secretarv of the
i Army in 1960, the committee recommended the Judge Advocate
"y General of the Army send a letter to newly appointed general
}i court-martial convening authorities.’'®® An excerpt of the
lﬁk recommended letter, which addressed undue influence on

1,

participants in the military justice system, but which alzo
could apply to undue influence over witnesses, remains valid
o today:

> The results of court-martial trials may not alwavs be
;§* pleasing, particularly when it may appear that an
¥ acquittal is wunjustified or a sentence inadequate.
_J Results like these, however, are to be expected on
o occasion. Courts-martial, 1like other human 1institu-
f¢ tions, are not infallible and they make mistakes. In anvy
?b event, the Uniform Code prohibits censuring or
iﬁ' admonishing court members, counsel, or the law officer
oA with respect to the exercise of their judicial functions.
) My suggestion is that, like the balls and strikes or an
o, umpire, a court’'s findings or sentence which mav not be
-fj to your liking be taken as °"one of those things.” Courts
Lﬂ have the legal right and duty to make their findinzs and
‘2 sentences unfettered by prior improper instruction or
53 later coercion or censure.'’°

}{ Commanders would do well to heed this message, for in it rests
f} the delicate balance.
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¢See transcription of Art. 39(a) session in the special court-
martial case of United States v. Hastay, held at Homestead AFE,
Florida, 8 April 1986, at 9l1.

'Westmoreland, Militaryv Justice-4 Commander’'s Viewpoint, 10
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Justice of the New York County Lawyers Association to *he
Subcommittee of the House Armed Services Committee on H.R. 24%945.
&lst Cong., lst Sess. 634 (1949), gquoted in Urnited States v.
Littrice, 3 C.M. A. 487, 491, 13 C.M.R.43, 47 <1953).

History of the Judge Advocate General'’'s Corps, United
States Army, supra note 16, at 22; Johnson, supra ncte 13, a*
30.

*'Legislative History of the UCMJ, supra note 17, at 2225-28;
United States v. Littrice, 3 C.M. A. 487, 491, 13 C.M.R. 43, 47
(19535

22{lnfted States v. Littrice at 490, 13 C.M. k. at 4o.

2YCMJ (1951>., enacted as a part of The Azt cf 5 May 12S50.

24UCMJ art. 37, 50 U.8S.C. & Hl2 (1951). Art. 27 prcoviied:

No authority ~<onvening a general, cspectial oOr sumuarw

court-martial, nor any other —~ommarnding ofticer, =hz (.

censure, reprimand or admonish suth court cor any m-moer,
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law officer, or counsel thereaof, with respect *tc the
findings or sentence adjudged by the <court, or with
respect to any other exercise of its or his functions in
the conduct of the proceeding. No perscn subject <o this
code shall attempt to coerce or, by any unauvthorized
means, influence the action of a court-martial or any
other military tribunal or any member thereor, in
reaching the findings or sentence in any case, or the
action of any convening, approving, or reviewing
authcrity with respect to his judicial acts.
UCM. art. 98, SC U.S8.C. § £92 (1951». Se= Le
History of the UCMJ, supra note 17, at 2227, 224

*Manual for Courts-Martial, United States, 1951, Appencix 2.
{ hereinafter MCM].

¥Paragraph 38 provided:

A convening authority may, through his staff Judge
advocate or legal officer or otherwise, give general
instruction to the personnel of a court-martial which he
has appointed, preferably before any cases have been
referred to the court for trial. When a staff judge
advecate or legal cocfficer is present with the command
such 1instruction should be given *hrough that officer.
Such 1instruction may relate +tc the rules of evidence,
burden of proof. and presumptoin of innozence, and may
include information as to the state of discivline in the
comnmand, as to the prevalence of offences which have
impaired efficiency and discipline, and of command
measures which have been taken to prevent cffznzes.
Excep* as frrovided in this manual, the <crwening
authority may nct, however, directly or i{ndirec+'s cice
instruction to. or otherwise unlawfully influernzs,
court as to its future action in a particular cas=.

[¢1]

“Legisiative History of the UCMJ, supra note 17, a+ ZIZz7:
History of the Judge Advocate General's Corps, lUnitea S+ates
Army, supra note 16, at 22: United States v. Thomas, "2 M. !

588, 29% (C.M.A. 1986)>.
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. *Military Justice Act of 1968, Pub. L.No. 90-63Z, &2 Stat.
o 1335 (1968).

"N 10 U.5.C. 8 837 (1968).

-\‘ .
::% 3'Manual for Ccurts-Martial, United States, 1969 (Rewv.ed. .
<N

" 210 U.S.C. § 826 (1968).

4,

$¢ ¥lLegislative History of the Militarvy Justice Act of 1568,
?Jﬁ 1968 U.S. Code Cong. & Adnmin. News 4504%. The Judge Advciats

aﬂ Jeneral, nited States Air Force, later <reated an independen+*
:ﬁ Area Defense Tounsel Program, partially in response to possitl=
e unlawful command influence. The counsel were assigned directly
SEy to HQ USAF "to avoid the specter of command influence.” Report
by of TJAG-AIr Force, Judge Advocate Jourmnal, Bulletin No. 47, Jfune
{{ 1976, at 4, 5. See also TIAG Letter, USAF, 9 May 1974, Atch 1,
r}: para. 3. The Chief of Staff of the Air Force apprcoved the

‘s praogram on 19 July 1975, Report of TJAG-AIr Force, id. at 7.
e *See Government's Answer to Final Brief at 25-39, United

e States v. Yslava, 18 M.J. 670 (A.C.M.R. 1934) (en ban:z) (Na3.

o 50,4100, cert. granted, 19 M.J. 281 (C.M.A. 138%5). “"The

- principal concern of the witnesses at the congressional hearings
Ky on the proposed Uniform Code of Military Justice was the
J potential for abuse by convening authorities cf their
iﬁ considerable power over the members' careers in order tc

b influence the outcome of a court-martial.” [d. at 35.

3 C.M.A. 487, 13 C.M.R. 43 (1953).

- *!d. at 491, 13 C.M.R. at 47,
.)-__.

:..\ 714,

i

".:: W4, at 490, 13 .M R. at 4.
.

#Id. at 421, 13 C.M E. at 47.
COUCMT art. 2952) 2y, 50 U.S.C. 5 989

0 “United States v. Littrice, 3 C.M. A a+* 4724, 12> M. E a+r =0
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.R. 83 (1993).

“*/d. at 497, 13 C.M.R. at B53.

5 C.M.A. 410, 18 C.M.R. 34 (1955).
“¢7d. at 414, 18 C.M.R. at 328.

72 C.M. A A75, 25 C.M.R. 179 (1058).
°7d. at 676, 25 C.M.R. at 180.

7 C.M.A. 349, 22 C.M.R. 139 (1956).
Jd. at 251-52, 22 C.M.R. at 141-4Z2.
27 J.M.A. 835, 23 C.M.R. 93 (1857,
2/d. at 639, 23 C.M.R. at 103.

329 C.M.R. 849 (A.B.R. 1960).

474 at £50.

*¢’d. at 851.

5 C.M.A. 32, 17 C.M.R. 32 (18%4>.

*7/d. at 41, 17 C.M.R. at 41 (Brosman.]., concurring in zart
and dissenting in part).

12 C.M. A, 589, 21 C.M. kK. 1795 «1961). in that case, the
accused arnd several ccmpanions broke inte a furniture store and
removed a safe. Caught by civilian authcrities, they were *ris
and given suspended sentences, with prcbation. The accused’'s
commanding officer decided tc initiate sevaraticn proceeding=.
The SJA convinced the ccmmander an Article 32 investigation was
sppropriate and the commander forwarded o recommendation for
trial by general court-martial *o the convening authority. The

~
Y
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convening authority directed an Article 32 investigatiocn.
Although the investigating officer recommended the accused rnot
te court-martialed, the convening authority referred the charges
to general court-martial. Id. at 590-91, 17 C.M.R. at 176-77.

*Id. at 5291, 31 C.M.R. at 177.

€0 Id.

¢'Id. at 592, 31 C.M.R. at 178.

$2'nited States v. Kitchens, 12 C. M. A. 589, 523, 31 C.M. R.
175, 179 (1961). The court noted the letter ""conveys the
idea that there is great official disquietude because some

accused convicted of such offenses by general court-martial have
not had a punitive discharge imposed upon them. ”

| S S PIES ~w i JrERTRIRIST || ST PPN SASNEATNONON (W~

$74. at 593, 31 C.M.R. at 179.
seJd. at 594, 31 C.M.R. at 180.
515 M.J. 967 (A.C.M.R. 1983).

ssId. at 970.

15 M.J. 275 (C.M.A. 1983). !
“7d. at 276.

19 M.J. 170 (C.M.A. 1985). !
ord. at 171. .
"Id. at 172 n.3. :

221 M.J. 784 (A. .R. 1986).

O
< 4

1d. at 785.

“United States v. Cruz, 20 M. J. 8732, 380 (A.C. M. R 1085),
cert granted, 22 M.J. 100 (C. M. A 1286 . : 4
o
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3 1

,4'
I (]
ot |
0

RSB 1 g D AT A2 Ry "o T M- X RO RERARNS AN J y DO A L A
O e ) L"*‘g‘"? ! "\“:\"" ".A- A oM W "'?f-‘v‘i%. 'ty b, *‘fl\-,"\‘,'50"..n'n‘t‘!.a‘,‘i’.‘1",“5{‘\"'0':’sli'?'.i.,l?i\'ﬁ‘t?‘uh i"‘f"""‘

3 »



€ s o

CONTINUED .

L *Hearings on H.R. 4080 and S. 857 Before a Subcomm. of the i
K Comm. on Armed Serv., 8lst Cong., lst Sess. 87 «(194%), guoted -
in United States v. Cruz at 880. p
i *United States v. Navarre, 5 C.M.A. 32, 17 C.M. F. 22 «I M. 4 ;
! 1954). See generally United States v. (ruz, at 380-32 fcr a s
\ discussion of the origins of the concept. In Navarre, the w3
' commanding officer, three months prior to trial, gave a Bl
nilitary justice lecture in which he indicated statistics over .
¢ a one-year period revealed sentence severity decreased with X
’ rank. Although the majority opinicn found no unlawful Zcmman=z .
influence, the dissenting judge articulated tie appezrance .
doctrine: “"We are concerned here with much more, [ believe, )
than the protection of an accused person named Navarre ... & ,
judicial system operates effectively only with public :
3 confidence-and, naturally, this trust exists only if there al=zo 2
. exists a belief that triers of fact act fairly and wi*hour 2
k. undue influence.”™ Navarre at 43. .
! 77 C.M.A. 349, 22 C.M.R.139 (1956). N
’®*14 C.M.A. 548, 34 C.M.R. 328 (19%4,. 4
:
1 1d. at 550, 34 C.M.R. at 330. '
1 &
*°Id. at 551, 34 C.M.R. at 331.
“ M
y *'Supra, note 34. g
kY
D \
, %215 M.J. 509 (A.F.C.M.R. 19&2).
» ¢
. 83 7 C
I7d. K
p *7d. at 510. Xy
b 5
- ]9 M.J. 763 (A.C.M.R. 1984 4
*¢Jd. at 764. ]
s
720 M.J. 863 (A.F.Z-. M.R. 1955y, 3
: **11. at 866 .
. 7
: 19 Yy
k|
5 :
2 §
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6 M.J. 267 (C.M.A. 1979).

*°Id. at 272.

*Id.

*?2Id. (footnote omitted).

216 M.J. 740 (A.F.C.M.R. 1983).

/4. at 743 n.4.

*%7d. at 742.

¢18 M.J. 695 (A.F.C.M.R. 1984).

7 ]d. at 696,

**Id.

*?18 M.J. 646 (A.C.M.R. 1984), cert. granted, 20 M.J. 131
(C.M. A. 1985),

' JId. at 6S2.

''20 M.J. 873 (A.C.M.R. 1985), cert. granted, 22 M.J. 100
(C.M.A. 1986).

o2 Id. at 876.

o3 1d.,

‘4 rd. at 885. The court examines the izsue from within the
military justice system, to determine whether su-h influence
exists. Id. at 882.

'*United States v. Cruz, 20 M.J. 873, 877 (A.C.M.R. 1985,
cert. granted, 22 M.j. 100 (C.M.A. 1986).

‘°¢fd. at 883. 1t mavy also cause an appearance o5f urnlawful

ir.fluence.

B O R O e R Ot e X A D D D LA SO T DA DN

[}

AN R MANIUL
ATy 0":“ Wt et

i




- TN T T TP LAl B g 4 A b fle a.g g o bk g o g B At Aok A2 & i 4

CONTINUED ™~ _

'’ rd. at 882.

e rd. at 883.

'*United States v. Cruz, 20 M.J. 873, 8&83 (A.C.M.R. 1035

’

cert. granted, 22 M.J. 100 (C.M.A. 1986>. The court examines
the question from outside the military justice system, as the
public sees the issue.

"eId. at 884.

""Id. at 889.

""’Disposition of the cases varied. Of the 35 cases from the

accused’'s unit, 15 were referred to general courts-martial, 4 to

special courts-martial, 11 to summary courts-martial, and 5

individuals received nonjudicial punishment. Id. at 877.
'"SGovernment’'s Answer to Final Brief at 20, United States v.

Yslava, 18 M.J. 670 (A.C.M.R. 1984)> <(en banc) (No. 5C.41C»,

cert. granted, 19 M.J. 281 (C.M.A. 1985).

'"“United States v. Treakle, 18 M.J. 646, 648-52 (A.C.M.R.
1984,, cert. granted, 20 M.J. 131 (C.M.A. 1985).

“'s1d. at 651.
nerg.
"7I1d. at 651-52.

‘"United States v. Treakle., 18 M.J. 646 (A.C.M.R. 1984,
cert. granted, 20 M.J. 131 (C.M.A. 198%).

'"?*1d. at 653.

,}l
{; '20rgd, (footnote omitted:.
I
U 2014, at B57.
&
‘.é
'“2United States v. Treakle, 18 M. 1. 646, €58 (A . (. M R.
N;
L)
f'
”.




LAl e b s cah au A b A a L4 L)

Nt

CONTINUED ~

1984, cert. granted, 20 M.J. 131 (C.M.A. 1685..

123 Id.

'241d. Chief Judge Everett later raised this standard to
"beyond a reasonable doubt” in United States v. Thomas, 22 M.J.
388, 394 (C.M.A. 19886).

' Troakle at 657.

'26]9 M.J. 781 (A.C.M.R. 1984).

'271d. at 783.

12022 M.J. 388 (C.M.A. 1986).
12918 M.J. 646 (A.C.M.Rf 19845 .
'®Thomas at 393.

' rd. at 394.

'321d. at 39€. Looking to findings based on a guilty plea. '
the court refused to conclude such pleas were based on unlawful
command influence, in the absence of evidence to the contrarv.
Regarding contested cases before a military judge alone, the
court noted the commander is unlikely to influence the
military judge, given the independence of the *rial judiciary.

'3 1d. at 396-97.

141d. at 397.

8nited States v. Thomas, 22 M.J. 388, 400 2. M. &, 1986,

'3¢See Treakle, 18 M. J. 646 (A.C.M.R. 19084,

cert. sranted, 20
M.J. 121 (C.M.A. 1985), and the cther 32 Armored Division cases,
in which the SJA had prepared a point paper for the general but

the general delivered the statements in an extenpcocraneogus

manner.

<

'7See lU'nited CTtates v. Cruz, 20 M.J. 873 (A . C. M. R. 128%.,
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cert. granted, 22 M.J. 100 (C.M.A. 1986)>.

'*Gaydos and WVarren, What Commanders Need to Know 4dbout
Unlawful Command Control, svpra note 10 at 12.

'**Thwing, An Appearance of Evil, The Army Lawyer, December
1985, at 13, 27; Gaydcs and Varren, supra note 10 at 17.

14°UCMJ art. 25<¢c> (2>, 10 U.8S.C. 8 825.

''Thwing, supra note 139, at 27.

'2See United States v. Plerce, 29 C.M.R. 849 (A.B.R. 1980,

'$See United States v. Johnson, 1 .M. A, 548, 3
A

4 C
(1964);, United States v. McCann, 8 C.M.A. 6795,

2 .
(1958); United States v. Zagar, 5 C.M.A. 410, 18 C.M.R. 24
(1955).

'¢See United States v. Rosser, © M.J. 267 (C.M.A.107%9).
'¢See United States v. Brice, 19 M.J. 170 (C.M.A. 19&%),.

'¢See United States v. Tucker, 20 M.J. 863 (A.F.C.M.R.
1985),; United States v. Cruz, 20 M.J. 873 (A.C.M.R. 198%5), cert.
granted, 22 M.J. 100 (C.M.A. 1986).

'¢’See United States v. Treakle, 18 M.J. 646 (A.C.M.R. 1984),
cert. granted, 20 M.J. 131 (C.M.A. 1985), and the many cases
involving the 3d Armcred Division, reported in volumes 18-22,

Military Justice Reporter; United States v. Lowery, 18 M. T 645
(A.LF.C.M.E. 1984).

0See United States v. Charles, 15 M.J. 509 (A . F.C.M.R.
1282, .

' S5ee United States v. Hunter, 3 C.M.A. 497, 13 C.M.R &3

. (1053) .

:;‘;::.

*\4 ‘¢ See United States v. Tucker, 20 M.J. 2623 (A.F.C. M K.

Aty

,ﬁm 1284); United States v. Lowerv, 18 M.J. 695 (A F.Z.M. R. 19%4»
A
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W '8! United States v. Grady, 15 M.J. 275, 276 (C.M.A. 1983);
United States v. Estrada, 7 C.M.A. 635, 639, 23 C.M.R. 99, 103

EY, (1957>; United States v. Fowle, 7 C.M.A. 349, 351-52, 22 C.M.R.

54 139, 141-42 (1956).

¥

B ‘82See United States v. McCann, 8 C.M.A. 675, 25 C.M.R. 179
"~ (1958)>.

's3United States v. Zagar, 5 C.M.A. 410, 416-417, 18 C.M.R.

3
§ 34, 40-41 (1955).

ij '*Tkis will be the case where the number of members goes

! below the number required by law.

A .

: 's¢United States v. Thomas, 22 M.J. 388, 396 (C.M.A. 1986).
:_ 15614 .

>

'$?United States v. Kitchens, 12 C.M.A. 589, 594, 31 C.M.R.
. 175, 180 (<1961).

-
)
- '“®United States v. Estrada, 7 C.M.A. 635, 638, 23
o C.M.R. 99, 103 (1957); United States v. Fowle, 7 C.M.A. 349,
v 352, 22 C.M.R. 139, 142 (1956).
Y - '®United States v. Johnson, 14 C.M.A. 548, 551-52, 34 C.M.R.
ff 328, 332-33 (1964>. :
-
| 'snited States v. Rodriquez, 16 M.J. 740, 741-42
r (A.F.C.M.R. 1983).
e 181 Id.
ay
)
" '¢2]d. at 742 n.4.
s ) v
‘t '*See Record of Trial, United States v. Hastay, a special
court-martial held at Homestead AFB on 7-8 April 1986, and 1
vy Record of Trial, United States v. Martin, a general court- l
. martial held at Homestead on 4-% June 1986 and 23-24 June 1986.
% While charges were being prepared in several drug cases, ]
% including Hastay and Martin, the first sergeant addressed the 1
9, NCO's at a commander's call. The gist of his comments was that l
e
l:'
L'g 5 4
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anyane who testified in favor of retaining an individual
convicted of drug abuse might not be considered for an elevated
indorsement level on their APR. A week later, the hospital
adrinistrator addressed a hospital of:zicers’ call on the subj=2ct
of integrity. The hospital commander was present and made no
comments. Some understood the remarks to suggest anyone who
testified a drug abuser should be retaired in the Air Forcoe
lacked integrity. In Hastay, the military judge directed
corrective action. Both the wing commander and the hospital
commander gave retraction statements. The accused in tha<* case
submitted and was granted a chapter 4, AFR 39-10 discharge in
lieu of trial. However, in the companicn case, United S+-ates v.
Martin, the military judge found the effect of the senicr NCO's
improper remarks was not dispelled by the corrective actions.
Record of Trial, United States v. Hastay, App. Ex. 1, at &7 and
App. Ex. VIII; Appellant's Assignment of Error, United Statss v.
Martin, ACM 25576, at 6-8: USAF Trial Judiclary Letter, 2 rnd
Circuit, “"Improper Influence on Testimony of Prospective Court-
Martial Witnesses, USAF Hospital, Homestead,” 6 June 198¢.

'In Martin, the military judge provided the commander the
option of permanently reassigning the senior NCO or proviZing
written assurances that NCO would nct have a role in the rating

process 0of any witness who testified for the accused.

166 Id

‘*¢United States v. Thomas, 22 M.J. 388, 396-397 (1¢86H>.

'71d. at 397.

‘*liInfited States v. Stokes, 19 M.J. 781, 783 (A.C.M. R, 1224

'*Committee on the Uniform Code aof Mili<ary Justice, vood
Order and Discipline in the Army: Report to Honorable Wiibur X.
Bruckner, Secretary of the Army, 18 Jan 1969, at 17, 21. guct=d

in United States v. Treakle, 18 M.J. 646, €60 (A.C.M. K. 1984,
cert. granted, 20 M.J. 131 (C. M. A. 1985:,

I?OId'

T
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GLOSSARY

Ab initio: From the beginning.

Arguendo: Assuming for the purpose of argument.

Challenge for cause: Where either the government or the defense
believes a court member is unable to render an impartial
decision, counsel may challenge the member for cause, giving
specific reasons for the challenge. The military judge may
elther grant or deny the challenge.

Character evidence: Evidence of the character” of the accused or
of a witness. Character evidence may be introduced during
findings or during sentencing.

Convening authority: That officer who has the authority to
initiate court-martial proceedings under the Manual for
Courts-Martial. The convening authority must be a commander;
however, the commander may or may be a court-martial
convening authority. For the purposes of this paper,
whenever the word commander is used, it includes the
convening authority. Whenever the phrase convening authority

is used, it only refers to the convening authority, unless
otherwise noted.

Court of Military Appeals: The highest military appellate court.
The court is composed of three civilian judges and generally

hears cases only after the appropriate court of military
review has acted on the case.

Court of Military Review: The appellate court within each armed
service which 1lnitially reviews cases.

Dicta: Refers to statements that are not a part of the court's
' decision.
]
[
Wk Findings: That part of the court-martial where guilt or
aé innocence is determined.

" Gravamen: The seriousness or harm of the action or offense.

s Law Officer: Used until 1968, referring to the person
LA )
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who served as a military judge.

Open the door: A term of art referring to trial tactics. When
the defense opens the door, he has made a tactical move which
allows the government to do something it would normally not
be able to do.

Preferral: Action by a person to initiate the court-martial
proceeding. Preferral of charges preceeds referral of
charges by the convening authority. -

Pretrial matters: A term of art referring to certain matters
handled prior to trial.- (Not hyphenated).

Presentencing: Matters presented to the court during the
sentencing portion of the trial. (Not hyphenated).

Rebuttal evidence: Evidence which tends to rebut evidence
introduced by the opposing side.

Referral: The order by the convening authority that charges
against an accused will be tried by court-martial.

Sentencing: That part of the court-martial where an appropriate
sentence Is detsrmined.

Trial brief: A group of documents, prepared by the trial counsel
prior to trial, that shows how the government expects to
prove 1its case, what evidence and witnesses it intends to
call, and what motions and arguments it intends to make.

Trial counsel: The government's advocate, comparable to a
civilian prosecutor.

Voir Dire: A preliminary examination during a court-martial in
which the military judge and counsel determine any particular
prejudices or biases of the panel members. This is
accomplished through questions regarding the member's
background, the offenses involved in the particular case, or
any other questions which might be relevant to the issue.

57
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