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.- ABSTRACT
;_ The research focused on the background, history and implementation of

\ the Competition in Contracting Act of 1984. The research was conducted by

e a review of the current literature, field research and interviews with key
_ 3 y individuals involved in the Federal acquisition process. The purpose of the
research was to determine kow and why the Competition in Contracting Act
: came about and the issues involved with its implementation. The major

value of this paper is its contribution to the historical body of knowledge

'-123 concerning the Competition in Contracting Act.
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I. INTRODUCTION

A. GENERAL

Compelitron is fundamental to our free enterpise system. . ] call
upon each of you (Cabinet, Departments and Agencies) to assure that
compelition is the preferred method of procurement in your
departments or agencies.!

Ronald Reagan

The Department of Defense components are to place maximum
emphasis on competrsrrve procurement. All personnel involved in
the acquisition process from the first identification of the
requirement through the execution of the purchase should recognize
this responsibility. Contracts will be placed on other than a
competitive basis only when clearly justified.2

Casper Weinberger

Increased competition in procurement of products and services s a
major Navy objective for 19843
John Lehman

Competition is often thought of as the backbone of the American free
enterprise system. Until only recently, it was not necessarily the backbone
of the defense procurement process. The figures of the Department of
Defense competitive procurement in the 1970's and early 1980’s indicated
that, despite Federal procuremeont regulations that clearly delinated the

preference for competition, the percentage of dollars spent non

"Competition in Federal Procurement,” Presidential Memorandum, 11 August 1983,
2'Comnem.ive Procurement.” Secretar " of Defense Memorandum. 9 September. 1982

3The Contracling Process,” Senior Management Board Presentation by Supply Officer,
Naval Ordnance Station, Indian Head. Maryland. 8 August 1984.

7



competitively hoovered around two thirds.4 As a result of Congress growing
concern that Federal procurement dollars were not being spent wisely, the
Competition in Contracung Act of 1984 was enacted and signed into law by
President Reagan on july 18, 19845 As part of Title VII of the Deficit
Reduction Act, Public Law 98-369, the Competition in Contracting Act that
went into effect on April I, 1985 is perhaps the most pervasive change in
Government contracting procedures and reguiations since the Armed Forces
Procurement Regulations of 1947.

It was because Congress considered competiton o be an imperative that
must be imposed on Government procurement activities by force of law that
the enactment of two other broad statutes also came about in 1984:

¢ The Defense Procurement Reform Act of 1984 (Title XII of Public Law
98-525, Department of Defense Authorization Act, 1985, signed October
i9, 1984). Its primary provisions adcressed reforms 1n the areas of
standardized parts design in major weapon sysiems, replenishment
parts, technical data, and sub-contracted parts and materials.

¢ The Small Business and Federal Procurement Competition Enhancement

Act of 1984 (Public Law 98-577, signed October 30, 1984). The

primary provisions of this law addresses standardized parts design in

major systems, pricing, technical data, and qualifying contractors 1o bid
on procurements.
As aresult of these laws, specificaliy the Compet.tion in Contraciing Act, the
statutory emphasis has now shifted frcm the method of procurement to the
use of sources. No longer is how you procure the principal matter of the law;
rather it is from whom you procure that is the foremost concern. Prior to

the Competition in Contracting Act, the law stated preference for the “formal

4"Competition in the Federal Procurement Process.” Hearing before the Commiltee on
Governmental Affairs, United States Senate, June 29, 1982, US. Government Printing
Office, Washington, D.C.. 1982.

3"The Compoelition 1a Contracting Act of 1984, Title VII of the Deficit Reduction Act,
Public Law 98-369, 18 July 1984




advertising” method over the "negotiated” method.® While the preference
remains, the [aw now emphasizes competitive procurement from among
multiple sources over procurement from single sources. As stated in 2
National Contracts Management Association (NCMA) training seminar for the
Competition in Contracting Act, the key consideration confronting contracts
managers today is not “Is there authority to negotiate?” but "Can this

~—{

procurement be made on a competitive basis?".?

B. OBJECTIVES

This paper explores the various concepts of competition, its historical
background, and the issues that brought about the Compelition In
Contraéting Act of 1984, What was the impetus behind the necessity for
Congress to legislate what was the written policy of the Federai Government
and specifically the Department of Defense? The implementation of the Act
within the Department of the Navy was also explored and [inally, some initai
conclusions regarding the impact of this significant legislation were drawn.
This paper will not discuss those provisions of the act that deal with
Automated Data Processing Equipment (ADPE), their implementation or the

results of their enactment.

~

6"Csm,‘:etiﬁ<m-'i‘he Law of the Land”, National Contract Management Asscciation, 19895,
nage !
7“Compeuu0n-The Law of the Land”
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C. RESEARCH QUESTIONS

In pursuing the objectives of this study, the following research question
was posed: What impact has the Competition in Contracting Act of 1984 had
on the procurement process of the Department of the Navy?

In addressing this question and to explore the background behind the
Act, the following subsidiary questions were estzitshed:

(1) What grg? the major provisions of the Competition in Contracting Act
of 1984~

(2) How did the Competition in Contracting Acl come aboul and why?

(3} What were the major issues surrounding the implementation of the
Cor: sedtion 1n Contractling Act?

{4) What were the major policy decisions that led to the implementauion
of the Competition in Contracting Act within the Navy and industry
and what have been the implications of those policy decisions?

(5} How can the inital implementation of the Competion in Contracting
Act be utilized 1o refine and improve competition?

D. RESEARCH METHODOLOGY

Information was obtammed from a number of different sources.
Preliminary research inciuded a review of a wide range of contracting
periodicals, magazines and newspapers. This literature was obtained from
the Naval Postgraduate School Administrative Sciences Research Library; the
Naval Postgraduate School Library; the Navy Liason Office in the United
States House of Representatives; civilian contractors; the Naval Supply
Systems Com:mand; the Naval Sea Systems Command; the Naval Air Systems
Command, the Naval Regional Contracting Cente- Long Beach; the Naval

Supply Center, Oakland; the Office of the Assistant Secretary of the Navy for

10



; Acquisition and Logistics; the Defense Logistics Studies Infor mation Exchange
- (DLSIE); various textbooks; and the staffs of various members of Congress. A
. : more complete list of this material 1s contained in the bibliography.

The next phase of research was a fact finding trip to the Washington, D.C.
area. It was during this phase of research that most of the substantive

information concerning the historical background of the Competition in

ot

re

ﬁ_:'-;' Contracting Act, its implementation and impact was found. Formal

s

i—’ interviews were conducted with the following individuals:

e Rear Admiral Stuart F. Platt, SC, USN, the Navy's Competition Advocate
General

o Captain William H. Hauenstein, SC, USN, Deputy Commander for Contracts,

ﬁ Naval Sea Systems Command

Captain Cecil A. gman, SC, USN, Deputy Commander for Contracts, Naval
Supply Systems Command.

LY
LS

Mr. Jim Lewin, Chief Investigator, Committee on Government Operations,
United States House of Representatives. Mr. Lewin works directly for
Representative Brooks, the co-sponsor of the House version of the

s TN e
RPN AN
P ot

v e e

oo Competition in Contracting Act, HR. 5184.

3 Ms. Colleen Preston, Counsel, Committee on Armed Services, United States
A House of Representatives.

g Mr. Jeffrey A. Minsky, Investigator, Senate Subcommittee on Oversight of

Government Management, Commitlee on Governmental Affairs, United
States Senate. Mr. Minsky works directly for Senator Cohen, the co-
sponsor of the Senate version of the Competition in Contracting Act, S. 338.

!:! Mr. Harvey Gordon, Director, Government-Business Relations, Martin
= Marietta Aerospace.

:‘ Ms. Mary Boswell, Purchase Division Director, Supply Department, Naval
T Ordnance Station, Indian Head, Maryland.

" Additional informal interviews while in Washington, D.C. were conducted
‘( at the Naval Air Systems Command, Office of Naval Acquisition Support
ﬁ
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:i‘ (ONAS), the United States Senale Small Business Commitiee, and the Navy
: Liason Office in the House of Representatives.

¥ Finally, 2 number of informative telephone conversations were held with
1' various local area contracting activities, civilian corporate managers, and
:\:.:; Washington, D.C. Federal Government managers to insure accuracy of various

details of the research. Inciuded, but not limited to, were the Office of the

A I
.l'_x -'-".\’A .

Assistant Secretary of the Navy for Acquisition and Logistics; Naval Supply

[P P

Center, Oakland; FMC Corporation; Naval Regional Contracting Center,
Washington, D.C;; and Naval Air Station, Patuxent River.

E. ORGANIZATION OF THE RESEARCH

The research is divided into six chapters. In this Chapter, the objectives
of the research have been set forth, the direction of the effort identified and
methodologies for material and analysis presented.

Chapter II provides a thecretical review of the concept of competition

BN CASCORR » MOUCURES SRR

and the various views on competition: economic, practical, business and

+
]
-

political.

i Chapter 111 is an historical review of compelition in general and the
3: specific background of how the Competition in Contracting Act came about as
?\: a legislative reform.

‘? Chapier 1V is the implementation of tte Competition in Contracting Act.
t This chapter explores the issues and problems associated with the
‘: implementation of the Act and the realities of implementing a legislative
i‘ concept.

> 12
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- Chapter V discussed the key issues lha; the Competition in Contracting
:3:; Act and increased competition in general has brought about.

? : Chapter VI sets forth cenclusions and recommendations regarding the
: Competition in Contracting Act in terms of what it has actually accomplished
- and the future issues/problems yet to be resoived.

! Additionally, the appendices provide infor mation that should be helpful
\ to the reader in any further research in this area.

;
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A. BACKGROUND

The concept of insuring fairness through free and open competition is
not new. Legislative requirements (0 procure supplies and services through
competitive formal advertising began in 1809! and were reemphasized in
the Armed Services Procurement Act of 1947 and now the Competition in
Contracting Act. Competitive bidding was and is believed to be an assured
technique for wise expenditure of public funds. Competition is generally
thought to lower prices, strengthen the defense industrial base, and increase
public ennfidence in the integrity and fairness of our system of Government
procuréx.n'em.2

Websater defines competition as “the effort of two or more parties to
secure the custom of a third party by the offer of the most favorable
terms.”3 Modern price and economic theory classifies markets by degrees of
competition. Product prices may depend in part on the amount of
competition in the marketplace. The amount of competition in the
marketplace depends on the type of market structure. A typical range of
market structures is illustrated below:

--Pelect Competition

--Pure Competition

12 US. Staiute 536 (1809).

2Martin, Colonel Martin D., USAF, and Major Rabert F. Golden, USAF. “Competition in
Department of Defense Acquisition.” Proceedings of the Ninth Annual DoD/FA]
Acauijsition Research Svmposium. US. Naval Academy. Annapolis. Maryland. Juae 1980,
page 12-13. _

3Webster's New Collegiate Dictionary G. & C. Merriam Company, Springfield,
Massachusetts, 1977, page 230

14
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--Mononpolistic Competition
_ --Oligopoly
i --Duopoly
--Monopoly4
In perfect competition, the market is characterized by homogeneous
products, free mobility of resources, pcrfect market knowledge and many

buyers and sellers with no single firm able to control price.3 in this

eTe ‘e W v € emmmms ® 8

perfectly competitive market, price is set by the marketplace. In his book

i The Defense Industcy, Jacques S. Gansler, a [ormer Deputy Assistant
: Secretary of Defense for Material Acquisition, states that. "The free-market

: system is not operating to achieve economically efficient or strategically
! responslive behavior in the area [requently referred to as the 'military
' industrial complex'."¢ In a monopoly, the other end of the market structure

spectrum, the market is characterized by one seiler, a unique product, many
i barriers to market entry and exit, and imperfect market knowledge. In this
. structure, market results normally include higher profits and prices, less
output, less employment, and lower wages as compared to a perfectly

competitive market.” Within the Department of Defense, purchases may be

TOETMEN V4o

made (rom firms in any of the market structures. While attempts have been
made to classily the Jdefense marketplace, the diversity of products makes a

singular Department of Defense market structure virturally impossible. In a

-t WL .

4Martin page 13.

3Gould, JP..and C.E. Ferguson. Microecomomic Theory Homewood, I11: Richard D.
Irwin, Inc, 1980, page 24).

6Gansler, JacquesS. The Defense Industry. Cambridge, Massachusetts: The MIT Press,
1982, pagei.

"Gansler, page 277.
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paper by Captain Donald L. Brechtel, USAF, for the Federal Acquisition
Research Symposium in 1983, the defense market structure was drscribed
as a biiateral monopoly. In a bilatera! monopoly, there is one seller and one
buyer. Prior to the recent Department of Defense competiton iniatives and
the Competition in Contracting Act, the Department, in its need for highly
complex and state-of-the-art weapons systems, is the single buyer. Due to
the large investment required, the single source of supply is usually a large
firm with the capability to develop products which meet the Department’s
highly specialized needs.?

In Purchasing and Materials Management, the authors take a much
simplier view of the conditions of competition. They consider only three
fundamental types of competition: pure, monopoly, and imperfect.? At the
one end of the scale is pure (or perfect) competition. Under conditions of
pure competition, the forces of supply and demand aione, not the individual
actions of either buyers or sellers, determine prices. At the other end of the
competitive scale is monopoly. Under conditions of monopoly, one seller
controls the entire supply of a particular commodity, and thus is free to
maximize his profits by regulating output and forcing a supply-demand
relationship that is most favorable to him. The competitive area between
the extremes of pure competition and monopoly is called imperfect

competition. Imperfect competition takes two [forms: 1) markets

8Brechtal, Doaald L., Captain. US. Air Force, “Competitive Procurements: The
Synergistic Linkage Among Government, Industry, and Academe”, Proceedings of the
1983 Federal Acquisition Research Symposium. Williamsburg, Virginia, 7-9 December
1983, page 151.

IDobler, Donald W . Lamar Lee, Jr. and David N. Burt, Purchasing and Materials
Management, McGraw-Hill Book Company. New York, New York, 1984, page 149
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characterized by few sellers, or an oligopoly, aud 2) those in which many

sellers operate.10

B. DEPARTMENT OF DEFENSE POSITION ON COMPETITION

The position of the Department of Defense on competition, prior to the
Competition in Contracting Act, is well documented. Relevant portions of
public lJaw, defense regulations, and policy directives are extracted below to

demonstrate the clear mandate for competition:

... Purchases of and contracts for property and services covered by
this chapter shal! be made by formal advertising in all cases in which
the use of such method is feasible and practicable under the existing
conditions and circumstances. If use of such method is not feasible
and practicable, the head of an agency, subject (o the requirements
for determinations and findings in section 2310, may negotiate such
a purchase or contract, if-(17 exceptions listed). . .I» all negotiated
procurements in excess of $10,000 in which rates or prices are not
{ixed by law or regulation and in which time of delivery will permit,
o proposals, including price, shall be solicited from the maximum
i number of qualified sources consistent with the nature and
. requirements of the supplies aor services to be procured, and writlen
or oral discussions shall be conducted with all responsible offerors
who submit proposals within a competitive range, price, and other
factors considered. . !}

1-300.1 Competition. All procurement, whether by formal
B advertising or by negotiation, shall be made on a competitive basis Lo
the marimum practicable extent.12

Negotiated contracts shall be awarded on a competitive basis to the
maximum practica! extent.!3

e ' 4
R Rt T

10Dobler, page 149.

I1The Armed Services Procurement Act of 1947.

12The Defense Acquisition Regulations, Part [-300.1.

13The Federal Acquisition Regulations. prior to the Competition in Contracting Act.
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In order 10 ensure effective and efficient spending of public funds
through fundamental reforms in government procurement, it is
hereby ordered as foliows: Section |. To make procurement more
effective in support of mission accomplishment, the heads of
executive agencies engaged in the procurement of products and
services from the private sector shall: (d) Establish criteria for
enhancing effective competition and limiting noncompetitive actions.
These criteria shall seek to improve competition by such actions as
eliminating unnecessary government specifications and simplifying
those that must retained, expanding the purchase of available
commercial goods and services, and where practical, using
functionally-oriented specifications or otherwise describing
government needs so as to permit greater latitude for private sector
response. !4

In a Navy case recently concluded after moure inan three years
duration United States District Judge Oberdorfer forcefully brought
home a fundamental but often overlooked principle of defense
procurement: that the requirement lo seek compelition is a
continuing legal obligation, not just a platitude periodically dusted
off for seminars and conferences. . (The DAR), having the force and
effect of law, imposes on procurement officials not only the need to
challange the legitimacy of every sole source procurement, but the
obligation, whenever possitle, "to shift a procurement from sole
source to competition”. . .routine procurement practiczs the Navy
viewed as proper and even patently sensible were viewed by a
Federal District Court as being SO ¢ou ... 7 10 law as to demand
punishment. . .15
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In response to the 1972 Commission on Government Procurement the
Office of Federal Procurement Policy (OFPP) issued its Circular Number A-
109 on April 5, 1976 entitled Major Systems Acquisition. [n this policy
circular, the OFPP stated the Executive Branch's management objectives for

each agency acquiring major systems of which one was "Depend on,

14"Federal Procurement Reforms”, Executive Order 12352, March 17 1982.

15"The Obligation o Foster Competition in Procurement.” General Counsel of the Navy
memorandum, April 7, 1983.
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whenever ecomomically benifical, competition between similar or differing
system design concepts throughout the entire acquijsition process. !¢ The
Department of Defense policy directive for Major System Acquisition stated
in 1982 as one of its objectives "Elfective design and price competition for
defense systems shall be obtained to the maximum extent practicable."!? It
went on to say that the extent of competition must be included in each
acquisition stategy. It did not state that competition should cr could be used
throughout all stages of the acquisition process, specifizally production
competition.

Two years later, however, in the third annual report of the Defense
Acquisition Improvement Program (DAIP), competition was one of the six
major in_tiatives of the program. In this report, all areas of competition were

discussed and emphasijzed.!8

C. DEFINITIONS OF COMPETITION

The legislative efforts to implement competition as the law of the land
was primarily a resuft of the perception that competition was an
interpretative subject. The Competition in Contracting Act as implemented
in the FAR defines "full and open competition” as that action in which all
responsible sources are permitted to compete and a “sole source acquisition”

as that act which is entered into or proposed to be entered into by an agency

16-Major System Acquisition,” Office of Federal Procurement Policy Circular Number A-
109 dated April 5, 1976.

l7"Major System Acquisition,” Department of Defense Directive 5000.1 dated March 29,
1982.

18"Guidance on the D< ense Acquisition Improvement Program,” Memoraadum from
William H. Taft, Deputy Secretary of Defense dated June 6, [984.
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after soliciting and negotiating twith only one source.!® Those choices in
between these two standards are now “other than full and open competition”
and requires approval to use one of seven exceptions to be discussed later.
This new standard for full and open competition was significantly different 1
than the previous FAR requirement and is best analyzed by the House of
Representative Report 98-1157:
The FAR states that sufficient competition is achieved as long as
offers are received from at least two independent sources that are
capable of satisfying the requirements of the agencies. Thus, the
standaru for competition is not whether an agency has opened up a
procurement 10 all qualified sources, but whether it received at less
two bids. In the Commitiees view, an acquisition is hard'v
competitive when it is limited to just two independent sources, sinc?
additional bidders are often available to meet a government
requirement. Using the traditional view, an agency may select two
of its favorite vendor; and then assert that a ‘reasonable degree of
competition” had been achieved. The Committee believes that fuil

and open competition exists only when a// qualified vendors are
allowed 1o competein an agency acquisition. (Emphasis added).29

In discussions with Congressional staffs, who for the most part constructed
the Act, the terms effective, meaningfull or adequate competition were ali
considered before full and open competition became the statute. Posed the
question of what is effective or meaningfull competition, one staff member
said he considered it to be that the Government would bear less of a burden
to consider every bid that came in as a response. It gives the Government
more flexibility to turn off the competitive process and go with the bids they

had. These terms, he went on to say, were purposefully left out of the Act

19Federal Acquisition Regulations, Part 6.003.

20"Compel.iu'on 1n Contracting Act of 1984 Report thgether with Separate and
Dissenting Views, House of Represeatatives Report 98-1137. Oclober 10, 1984.
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because of Congress’ general perception that the agencies would abuse this
[lexibility.

The Competition in Contracting Act did, however, establish one additional
procurement techique that recognized the need for competitive procedures
while excluding a particular source in order 10 establish or maintain an
alternative source of supply. In approving this contracting technique,
Congress specifically endorsed several contracting techniques currently
utilized by the Department of Defense to increase competition. These
innovative techniques incfude:2!

¢ leader/follower procedure where the developer or sole source of a
system (the leader) furnishes manufacturing assistance 10 a second
contractor (the follower), selected by the Government using competitive
procedures, to enable the follower company to become a second source

* |'oint teaming arrangement in which a team of two or more firms is
awarded a development contract, using competitive procedures, with
the effort to be split among the firms

o “fly-off technique” which two or more firms deveiop and validate
separate competing systems to meet a specific Government need, this

competitive parallel development results in a prototype demonstration,
or “fly-off”, between the two competitors

D. SUMMARY

This chapter described some of the theorical concepts of competition, the
Department of Defense's postition on competition and finally some of the
different types or interpretations of competition. The next chapter will

discuss the history of the Competition in Contracting Act.

2l The Competition in Contracting Act,” Federal Publications, Inc., 1986.
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111. THE HISTORY OF THE COMPETITION IN CONTRACTING ACT

A. COMPETITION: A HISTORICAL PERSPECTIVE

Federal procurement policy dates back to the Second Continental
Congress in 1792 when the first procurement statute was passed. [t
absolutely forbade sole source contracts.! By 1809, Congress established the
requirement for competition in contracting, with formal advertising as the
preferred method. The law stated in part that "all purchases and contracts
for supplies or services shall be made either by open purchases, or by
previously advertising for proposais.”2 Formal advertising procedures were
develobéd in the ensuing Years as experience under this statute
demonstated the need for additional formalities or regulations. In 1861,
Congress enacted a law 10 reaffirm the requirement for formal advertising in
the form of 12 Statute 220 (1861).3 Numerous Comptroller of the Treasury,
Comptroller General, and court decisions implemented the statute by further
defining the procedures to be followed.

Probably the most significant developments in procurement policy
occurred in time of war. Prior 10 World War [, formal advertising
procedures were similar to those practices today: specifications for a needed

item were published; bids were soiicited, and the cortracts were awarded to

|Hagberg. Chris, “Competition in Contracting Act Title VII of the Deficit Reduction Tax
Act of 1984 or Section 2701-53 of That Act.” October 31, 1584,

22 US. Statute 536(1809)

3"Compe|.it.ion 16 Coniracting Actof 1983." Report of the Senate Committee on
Governmental Affairs, March 31,1983, US Goverament Printing Office, Washington,
DC., page 4.
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the lowest bidder. Exceptions 10 these procedures were granted for “public
exigencies” and “personal services,” and whe: “it was impracticable to secure
competition.”? During World War I, however, formal advertising procedures
were too inflexible 10 mobilize Government resour es. The War Industries
Board, established 1o control wartime resources, relaxed the requirement for
formal advertising and authorized procurement by negotiation.3 The need
for full utilization for the nation's industrial strength was the fundamental
reason for this shift to negotiation. Wartime profiteering was curtailed when
Government procurement returned to formal advertising on a fixed-price
basis after the war. To alleviate any further complications, the War Policies
Commission recommended in 1930 that formally advertised procurement be
replaced by negotiated procurement as was done during the war. Rather
than allow this wholesale shift, however, Congress provided more exceptions
to the formal advertising requirement.®

During World War 11, the statutory requirement for formal advertising
was again relaxed. In December 1941, Congress passed the First War Powers
Act, which authorized the President 10 give the departments involved in the
war the power 10 make contracts ‘without regard to the provision of the law
relating to the making, performance, amendment, or modification of
contracts.”?. The War Production Board, given control over wartime
production and procurement under Executive Order 9024, went so far as Lo

prohibit the use of formal advertising without specific authorization. Within

4"Competition in Contracting Act of 1983." page 5.
3*Competition in Contracting Act of 1983." page 6.
6-Competition in Contracting Act of 1983, page 12.
733 U.S. Statute 838 (1941).
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this broad negotiating authorily, competition was actively sought and
wartime expertise demonstrated the wisdom of more flexible procedures?s
As the end of the war approached, the Policy Procurement Board, a part of
the War Production Board, was in charge of the preparatory work for
formulating peacetime procurement regulations. In 1945, a task force of the
Policy Procurement Board, consisting of officers from the federal procuring
agencies, submitted recommendations for post-war procurement policy
which wére 1o establish the foundation for the Armed Services Procurement
Act (ASPA). The thrust of the Board's recommendations was that flexibilily
In procurement was necessary to support the growth and sustainability of an
industrial base. The Board was critical of the pre-war requirement for
formal advertising and cited examples of its inadequacy. These examples
were incorporated into the ASPA as the basis for the 17 exceptions to formal
advertising. Recognizing the need for morce flexible peacetime procedures.
the Congress passed the Armed Services Procurement Act in 1947. The
ASPA was viewed by the legisiative and executive branches [rom differing
perspectives. The Service Secretaries stated that the “primary purpose of
the Act i1s to permit the War and Navy Departments to award contracts by
negotiation when the National Defense or sound business judgement dictates
the use of negotiation.” Congressional intent, however, provided for a
return 1o normal purchasing procedures through the advertising-bid method

on the part of the armed services."'® The ASPA did both by requiring the

8"Competition in Contracting Act of 1983." page %
9110 US. Code 2304(a)
10-Competition in Contracting Act of 1983." page 3.
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use of formal advertising, with negotiation authorized by prescribed
eiceptions.

In 1949, Congress adopted the principles of the ASPA and passed the
Federal Property and Administrative Services Act (FPASA) to govern civilian
procurement procedures.!! All but two of the ASPA's execeptions to formal
advertising, the need for a facility for mobilization and requirements
involving substantial investment or long leadtimes, were included in the

FPASA.!'2 Based on recommendations by the Commission on Reorganization

>or the Executive Branch (part of the Hoover Commission appointed by

President Truman) the FPASA created the General Services Administration
(GSA) 10 serve as a central organization for federal services such as supply
and procurement, records management, and building management. Control
of procuremeni policy and, to a limited extent, certain procurement
operations, were conferred upon the GSA at that lime.

In the years [ollowing the enactment of the ASPA and the FPASA,
negotiation became less the exception and more the rule. The two factors
primarily responsible for the proliferation of negotiated procurements were
the increased development of high technology military hardware and the
Korean War.!3 Technology, particularty in the electronics and aerospace
fields, experienced a huge leap forward in terms of sophistication and
complexity requiring an even more liexible posiurc in procurement. By

1960, negotiation accounted for over 85 percent of all Federal contract

1Federal Property and Administrative Services Act of 1949, 40 US. Code 471
1241 US. Code 252(c).
13"Competition in ConLracting Act of 1983." page7.
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dollars.!4 As aresult, the ASPA was amended in 1962 to encourage the use
of formal advertising, to clarify procedures and obtain more competition in
negotiated procurement. The amendments strengthened the requirement
I for formal advertising by requiring ils use “whenever feasible and
practicable undec the existing conditions and circumstances.”!3  The
amendments also required DoD and the National Aeronautics and Space
Administration {(NASA) to conduct "written and oral discussions” with all
firms “within a competitive range" in negotiated procurements.!6 In
addition, the amendments addressed congressional concern over

noncompetitive contract prices being negotiated based on defective data

« 4 1 5. .

submitted by contactors. This provision of the amendments, referred to as

the Truth in Negotiations Act, required contracting officers to obtain ail

PF  aiary

"currem; complete, and accurate” cost and pricing data submissions from
contraclors in certain negotiated contracts over $100,000.17 This dollar

threshold was later raised to $500,000 in 1981.

Tl ok gB 40 BN

Negotiated contracts continued to prevail as the “preferred” method of

< procurement throughout the 1960's and 1970's. In1969 Congress established
i the Commission on Government Procurement, a 12-member, bi-partisan
F

- body composed of representatives from the Legislative Branch, the Executive
Branch and the private sector, to study the federal procurement process and
; recommend changes to improve its efficiency.!8 The Comptroller General of
. the United States was made a statute: y member. The Commission completed
5 14"Competition in Contracting Act of 1983," pages.

» 1310 U S. Code 2304(2).

1610 US. Code 2304(g). |
< 1710 Us.C. 2306(1)

-« 18pyblic Law 91-129

!
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its 2 1/2 year study in December 1972 and submitted its report to Congress
in early 1973 with 149 recommendations, the first of which was to establish
an Office of Federal Procurement Policy.!9 The Commission’s second
recommendation was Lo enact legislation to eliminate inconsistenci€s in the
ASPA and the FPASA by consolidating the two statutes and thus providing a
common basis for procurement policies and procedures for all executive
branch agencies.?® The Commission further recommended that formal
advertising 'should be retained as the preferred procurement procedure
when the aumber of sources, existence of specifications, and other
conditions justified its use, and that competitive negotiation should be
authorized as "an acceptable and efficient alternative.”?! The Commission
stated .in its 1972 report: “the point is not that there should be more
negotiation and less advertising, but that competitive negotiation should be
recognized in law for what it is; namely, 2 normal, sound buying method
which the Government should prefer when market conditions are not
appropriate for the use of formal advertising. 22

The Office of Federal Procurement Policy (OFPP) was established in
1974 (Public Law 93-400), within the Office of Management and Budget, o
provide overall direction in procurement policy.23 The OFPP was
empowered with directive authority to prescribe policies, cegulations,

procedures, and forms relating to procurement. The 1979 amendments to

19"Report of The Commission on Government Procurement,” Washington, D.C., US.
Government Printing Office. December 1972

ZU"Report of The Commission on Governmeat Procurement”.
2"'Report of The Commission on Government Procurement”.
2z ‘Report of The Commission on Government Procurement”.

23" Activities of the Office of Federal Procurement Policy”, Report to the Congress,
January-December 1984
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the OFPP Act (Public Law 96-83), which reauthorized the Office for another
four years, redirected the OFPP 1o focus on three goals: the development of a
uniform procurement system, a management system  which  would
implement and enforce the procurement system, and legislative changes
needed to implement both systems.2¢ The OFPP submitted an integrated
proposal for a Uniform Federal Procurement System on February 26, 1982,
which incorporated many of the Commission's recommendations and
eventually became the Federal Acquisition Regulations (FAR) inplemented on
! April 1984. In addition to OFPP's proposal, Executive Order 12352 on
Federal Procurement Reforms was issued on March 17, 1982, which
confirmed the Administcation’'s commitment to improving the effectiveness
and efficiency of the procurement process.23 One of the directives included
in the Executive Order requires thal criteria be established for “enhancing
effective competiton and limiting noncompetitive actions.”2¢ In response to
| the President's direction, OFPP prepared and issued a policy letter
' establishing restrictions on non-competitive procurement. The language
contained in the directive consolidated for the first time, on a government-

wide basis, the procedures to be [ollowed in using competition.

B. KEY LEGISLATIVE EVENTS LEADING UP TO THE COMPETITION IN
CONTRACTING ACT

The first compehensive legislative action on acquisition reform came (n

July 1977 when Senators Lawton Chiles (D-Florida) and William Roth

24" Activities of the Office of Federal Procurement Policy”
25Ezecutive Order 12352 dated 17 March 1982
26Fyecutive Order 12352,
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(D-Delaware) introduced the Federal Acquisition Act of 1977 (S. 1264).27
This bill was based on a number of recommendations brought out from the
Commission on Government Procurement. The bill sought, in the words of
Senator Chiles "to consolidate and reform these 30-year old basic laws now
controlling Federal contracting and replace them with a modern statute
aimed at far more intense and innovative competition: A crackdown on sole
source awards, and a severe cutback on detailed specifications and
regulations."28 Among other initiatives, S. 1264 was the first bill that sought
1o change the distinction between formal advertising and negotiation.
Despite its good intentions, the Federal Acquisition Act of 1977 was not
voted on in the Senate and died at the end of the 95th Congress.

In response Lo a November 16 1979 request from the Chairman of the
Task Force on Government Efficiency, House Commitiee on the Budget,
Representative Stephen J. Solarz (D-New York), the General Accounting Office
released its report entitled "“DoD Loses Many Competitive Procurement
Opportunities.”?9 In this report, the GAQ reviewed a sample of fiscal year
1979 Department of Defense noncompetitive contracts to determine i they
were appropriately awarded. GAO concluded that 25 of the 109
noncompetitive contracts reviewed had been inappropriately awarded. On

the basis of this study, GAO estimated that about $289 million of the

27"Federal Acquisition Act of 1977." Hearings Before the Subcommittee on Federal
Spending Practices and Open Government of the Committee on Governmental Affairs.
United States Senate, July 18, 19,22, 26, and 28, 1977, US. Government Printing Office,
Washingta.DC.

ZaTesumony given by Senator Lawton Chiles Lo the Senate Subcommittee on Federal
Spending, July 18, 1977, page |

29"DOD Loces Masny Competitive Procurement Opportunities”, General Accounting Office
Report,29 July 1981.
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noncompetitive procurement of items bought for the first time in fiscal year
1979 could have been competitive. Overall, GAO reported that within the
Department of Dufense out of a total of $62.1 billion awarded in FY 1979
only $22.6 billion was competitive, an increase of 5.1 percent since 1972.
Figure |, taken from the Hearing record on "Competition in the Federal
Procurement Process” before the Senate Committee on Governmental Affairs,
shows the competive awards of the Department of Defense from 1972 to
1980. TREND UINE

DEPARTMENT OF DEFENSE

PRICE COMPET!TIVE PROCUREMENTS
(FY 72 - 80)

w
&

w
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e —— %

PERCENT COMPETITIVE
(23
]
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28r \
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26¢ \/ \ |
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. :
o~ 72  7a 76 78 80
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Figure 1.

This fairly consistent slide toward noncompetitive procurements was
primarily a resuft of the following reasons, GAQO reported:

¢ increased spending on and a concurrent loss of competition for
petroleum and nuclear submarines,

¢ increased use of design and technical competition for major weapon
systems, and

30




.9

-
L R L

ot R

O,

‘e 48
LA -

.

¢ greater emphasis on “set asides” for businesses owned and controlled by
socially or economically disadvantaged persons.3Y

To reduce these inappropriate noncompetitive awards GAO went on to
say the following recommendations should be followed by the Secretary of

Defense:

¢ Provide to contracting officers and program personnel more specific
guidance on the [factual support needed to justify noncompetitive

procurements,

e Require the services to establish percentage improvement goals and
address contracting problems discussed in this report in their plans for
improving competition.

¢ Establish a systematic approach for monitoring procurement office goals
and reviewing selected contracts and documentation to assure they
were appropriately awarded.

¢ Require the Defense Nuclear Agency to justify its use of early starts
and unsolicited proposals as a way of contracting.’!

The Department of Defense’s reponse concurred with the firat and fourth
recommendations and took exception to the other (wo.32 These
recommendations dealt with establishing and monitoring percentage goals
for improving competition in which DOD stated "Goals would be impracticable
1o establish and monitor in any meaningful way. Time spent by operating
and management personnel on such a system could be better spent on
productive work. 33

Moreover, another GAO report in April 1982 enititled "Less Sole-Source,

More Competition Needed in Federal Civil Agencies Contracting” found the

30-DOD Loses Many Competitive Procurement Opportunities”.
31DOD Loses Many Compettive Procuremeat Opportunities”.

32The Under Secretary of Defense, Research and Engineering, letter dated 15 April
1981.

33The Under Secretary of Defense, Research and Engineering.
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competition problem not confined only to the DoD.34 According to this
report, the six civil agencies reviewed, which awarded new sole-source
contracts totaling $538.1 million, failed to obtain competition on an
estimated 40 percent of the contract awards.33 Hearings held in the Senate
Governmental Affairs Committee, Chaired by Senator William V. Roth (D-
Delaware) during the 96th and 97th Congresses tended to confirm these
findings by GAO. The Oversight of Government Management Subcommittee
examined year-end spending during'three days of hearings in 1979 and
1980 and found what they felt was a relationship between negotiating in the
last minutes of the fiscal year and unnecessary noncompetitive contracting.
In its july 1980 report, the Subcommittee recommended that additional
restrictions were needed on sole-source procurements.36 in October 1981,
the Governmental Affairs Committee convened a series of hearings on the
acquisition process in the Defense Department. Although the purpose of the
hearings was to examine the range of problems in defense contracting (e.g.
"gold-plating”, inaccurate cost-estimating, sole source contracting, among
others) much of the testimony focused on the lack of competition. The
second day of hearings, October 27, 1981, concentrated on Deputy Secretary
of Defense Frank Carlucci's recent initatives on improving the Department's
procurement problems. Most disturbing Lo the Committee was the noticable
absence from these 31 initiatives of any specific mention of competition.

Thase same initatives were also hit hard in regard to the lack of any mention

34"} 55 Sole-Source, More Competition Needed in Federal Civil Agencies Contracting”,
Genc ral Accounting Office Report, April 1982.

35"Less Sole-Source, More Competition Needed in Federal Civil Agencies Contracing”
35"Compel.ilion in Conuacuing Actof 1983, page 7.
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of competition in the House of Representatives Committee on Government
Operations the following year. As late as 1983 the Carlucci intiatives

continued to be criticized when the Councif of Economic Priorities stated:

The Carlucci initiatives fail to correct the most persistent causes of
cost growth: Jfack of competition /n conltract awards (emphasis
added); contracting practices that reward cost maximization:
simultaneous design and manufacture of "concurrency”; disorganized
program management and decisionmaking; weak supervision and
auditing of weapons contracts; and the establishment of extravagant
weapons performance goals, otherwise known as "gold plating".
Furthermore, the intiatives may accelerate rather than reduce future
cost growth.37

In response to this Congressional concern., a 32nd initiative on
competition was subsequently added, which simply recommended that the
Services. and Defense ageacies be required to establish management
programs 10 increase competition bv setting objectives. The outgrowth of
these hearings was the first legislation  introduced specifically on
competitioﬂ on February 23, 1982 by Senators William S. Conen, William V.
Roth, Jr. and Car! Levin emiiled appropriately the “Competition in
Contracting Act of 1982", Senate Bill S. 2127.38 The bill was referred to the
Governmental Affairs Committee and subsequently to the Federal
Expenditures, Research and Rules Subcommittee, » 4ich held a hearing on S.
2127 and the OFPP proposal for a Uniform Federal Procurement System on
May 5. 1982. The Subcommittee voted unanimously on August 17, 1982 to
report S. 2127 favorably, with amendments. The Governmental Affairs

Com mittee held a hearing on June 29 and voted 12 to 0 10 report the bifl on

, 37adams, Gordon, “Controlling Weapons Costs: Can the Pentagon Reform Its Work?",

Council of Economic Priorities paper, dated 1983.
38 Competition in Contracting Act of 1983, page 12.
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October | to the full Senate. Al the June 29, hearing then Deputy Uncer
Secretatry of Defense for Research and Engineering, Acquisition Management
William A. Long testified that the Defense Department “could support S. 2127
with few modifications and a prelimary test program.”39 Despite the
momentum that S. 2127 gathered, the Senate was unable to consider it
before adjourning sine die on December 23, 1982. As S. 2127 is similar to
the subsequent Competition in Contracting Act, S. 338, reintroduced in the

next legislative session, its provisions will not be discussed.

C. THE COMPETITION IN CONTRACTING ACT TAKES ON ITS FINAL FORM

As it was enacted, the Competition in Contracting Act of 1984 was
essentially a merger of 1wo separate bills, the Senate version known as S.
338 and the House of Representatives bill HR. 5184. Another bill sponsored
by the House Armed Services Chairman Melvin Price (D.-Ill.), HR. 2545
entiltled the "Defense Procurement Reform Act of 1983", introduced on April
13, 1983 could also be included as part of the merger. This bill, however,
addressed only Department of Defense procurement and was considerably
more lenient in permitting noncompetitive awards with 10 exceptions. It
was eventually overcome by the events leading up to the final version of the
Competition in Contracting Act. S.338 and HR. 5184 will be reviewed
separately and then it will be shown how they merged into the final version

of the Competition in Contracting Act.

3% Competition in the Federal Procurement Process.” S. 2127, Hearing before the Senate
Committee on Guvernmental Affairs, June 29, 1982, page 31.
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1. Senate Bill S, 338

The final Senate version of the Competition in Contracting Act began
in early 1983 as a bill sponsored by Senators William Cohen (R-Maine) and
Carl Levin (D-Mich.)4®  Under the Senate bill federal procurement
regualtions would be changed by eliminating the existing statutory
preference for formal advertising over competitive negotiation, limiting
circumstances under which noncompetitive procurement would be aflowed
from seventeen (for the Department of Derense‘) to six, and require more
notice of proposed awards {generally recognized as notice in the Commerce
Business Dajly) to enable more firms to bid.

The elimination of the preference for formal advertising over
competilive negotiation was generally welcomed in most professional
procurement circles as long overdue. Most major Federal negotiated
procurements had required the review of complicated and lengthy proposais
using complex evaluation factors. Therefore the use of formal advertising,
which was recognized as essentially a price competition toof only, no longer
reflected the actual competition statistics of that statuatory preference for
Formal Advertising. Proponents of S. 338 also noted that a procurement
need not be formally advertised to be competitive and discusssions (both
oral and written), specifically forbidden in formal advertising, had often
proven to be advantageous to both parties in most cases.

By changing the rules for using the seventeen statutory exceptions,
the writers of the Senate ! il recognized that a written justification for not

using formal advertising, commonly refered to in Department of Defense

40"The Competition in Contracting Bill,” Federal Contracts Report Vol 41, No. 5.
January 30, 1984, page 176.

35
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procurements as Determination and Findings (D&F's), did not necessarily
result in increased competition. In fact, according to the Senate
Governmental Affairs Committee, “DoD sometimes used this exception
procedure improperly to procure non-unique items, contrary to the
Comptroller General's rulings in bid protest decisions.”¥! The six exceptions
to the use of competitive procurement proposed in S. 338 were:

1) When the property or services are available from only one source and
no other type of property or service will satisfy the Government's
needs.

2) When the Government's need is of such “unusual and comps2iling
urgency” that it would be “seriously injured” by the delay associated
with competitive procedures.

3) When award to a particular source or sources is necessary a) 10
maintain sources of supply in case of national emergency, b) to
achieve industrial mobilization in case of a national emergency, or ¢)
to establish or maintain an “essential research c_apabnlitr" In an
educaticnal institution, or other non-profit insititution, or Federally
Funded Research and Development Center.

4) When a noncompetitive award is required by international agreement
or treaty.

5) When a statute requires procurement through another agency cr 2
specified source, or when the agency needs a brand name for
authorized resale.

6) When disclosure of the agency's needs to more than one source would
compromise national security.d4

Changes in Formal Advertising, now described in S. 338 as Sealed Bid
procedures, were relatively small, requiring four conditions to be met: 1)
time permis, 2) award based on price or price related factors, 3) discussion
with bidders was not necessary, and 4) a reasonable expectation of

receiving more than one sealed bid. The other factors such as public bid

41"The Competition in Contracting Bill,” Federal Contracts Report Vol. 41, No. 5. 30
January 1984, p 176.

42-The Competiticn in Contracting Bifl".




opening, no discussions, specific time and place of bid opening, etc., remained
the same as the rules for Formai Advertising.

To enable more firms to bid, S. 338 would have required agencies to
publish pre-solicitation notices and awards of prospective contracts in the
Commerce Business Daily wita longer lead times. Specifically, it required
pre-solicitation notices (synopsis) of prospective conatracts in the Commerce
Business Daily of at least 15 days before the solicitation is issued and
contract awards over $10,000 where there is likely to be any subcomrdcts.
The requirement would not apply to: 1) contracts under $10,000, 2)
noncompetitive procurements, except where there is only one source (this
was 1o be-used to test the market for potential competitors), 3) cases where
notice would compromise national security, and 4) unsolicited proposals,
when ndiice would disclose proprietary data.

Other significant features of the Senate bifl were that it:

» Permitted duval-source procurements for certain reasons.

¢ Required agencies to use advance procurement planning and market
research.

¢ Required cach head of an executive agency to designate one present
officer or employee as an "advocate for competiton”.

¢ Lowered the threshold for cost and pricing certification under the

Truth and Negotiations Act from 3$500,000 in Department of Defense
contracts to $100,000.

¢ Required an annual report from the head cl each executive agency 1o
the Committee on Governmental Affairs of the Senate and the
Committee on Government Operations of the House of
Representatives.3

43"S 338, The "Competition in Contracting Act." Passed by the Senate Nov 11, Federal
Contracts Report, Voi. 40, 21 November 1983, page 831.
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From June to November 1983, the Senate Armed Forces Commitee
reviewed Senators Cohen and Levin's S. 338 and [inally issued its report (No.
_i 98-297) proposing a number of changes. including the followingd4:

- Clarified language permitling noncompetitive contracts to be awarded
: in order to develop or maintain a second source. This would allow the
- agency head to exclude a particular source in exercising the dual
X sourcing authority and permit noncompetitive dual sourcing in
establishing or maintaining an educational or other non-profit
insititution research and deveiopment center.

L )
. e Ve

- Included language permilting noncompetitive contracts for follow-on
contracts involving technical or special property requiring a
substantial intial itnvestment.

v [ ey 8
SAE

- Added language concerning Unsolicited Proposals stipulating that the
publication notice not apply 10 those situations concerning unique or
innovative research concepts where it would disclose the originality of
thought or proprietary data associated with it. According to the
committee report, the exceptlion “strikes an appropriate balance
between the need to promote competition and the value of stimulating
innovative thinking."4>

ST

Testimony of those called before the Committee in June was generally

—r r v v
/'.'.'.‘,'

in favor of S. 338 with all of them suggesting some degree of change to S.
338. As could be expected, the Defense Department voiced the largest
number of changes requested; 23 in all. Ms. Mary Ann Gilleece, Deputy
Under Secretary of Defense (Acquisition Management) stated that the

Department supported the "thrust” of the bill but believed certain changes

MMy SRR 3

1
.

were necessary. Those changes included, in part, that the sealec bid
A procedure and the competitive-negotiation procedure be on an equal par
: with no preference given for sealed bids, an additional four exceptions for
use of noncompetitive procedures, no changes be made in the synopsizing of

A proposed contracts, eliminate the advocate for competition and allow the

: 44'Senate Due to Vote on S 338, OFPP Bill Still On Hold.” Federal Contracts Report, Vol .
e 40 No. 19. 14 November 1983.p. 759

H 45-senate Due W Vote”




regulatory system to handle this requirement and maintain the $500.000
threshold for cost and pricing data. 46

Since Senator Cohen agreed to all of the changes made by the Armed
Services Committee, there was no need 10 make floor amendments to the bill.
It was passed by unanimous vote in the Senate on November 11, 1983.

In summarizing the Senate bill, the Federa] Coptracts Report
editorialized what most Government procurement professionals were

NS ARSI, AWAWMIEER g e

RS

probably already thinking by saying, "Despite its good intentions, it is not
clear that S. 338 would significantly increase competition “in the real world".
A much safer bet is that it would add several new layers of paperwork to
the procurement process. 47

-The overview of S. 338 omitted references t0 a number of specific
rules and exceptions. For further research purposes, a complete text of S.

338 is included in Appendix A.

W AT MV e 2 T

2. House of Representatives Bill HE. S184

On March 20, 1984, Representative Jack Brooks (D.-Texasj, Chairman
of the House Government Operations Committee, introduced the House of
Representatives version of the Competition in Contracting Act. This bill, HR.
5184, would have provided for three methods of procurement and gtven the

General Accounting Office specific statutory authority for deciding bid

T T ol CIOUCEERS e

protests.
>
" 46Testimony by Ms Mary Ann Gilleece, Deputy Under Secretary of Defense (Acquisiton
Management) during hearingson the Competition in Contracting Act of 1983 before

the Committee on Armed Forces, United States Senate, 7 June 1983, pp. 47-55

47The Compettion in Contracting Bill,” Federal Contracts Report, Vol. 41, No. 5. 30
January 1984, p (77
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The three methods of procurement in HR. 5184 would have
included: 1) “Full and open competition”, 2) “Less rigorous than full and
open competition”, and 3) “Noncompetitive”. As in the Senate version the
use of full and open competition essentially replaced the formerly preferred
method of Formal Advertising and placed Sealed Bid procedures on the same
level as competitive negotiation. Sealed Bid procedures were to be used
when awards were on the basis of price or price related factors, discussions
with suppliers were unnecessary and more than one bid was expected.
When the use of Sealed Bid procedures was not required, the agency could
elect to obtain competitive proposals. Less rigorous than full and open
competition invoived offers from a limited number of qualified sources,
with award to be made after receipt of bids or proposals from two or more
sources that were in the competitive range or which were elgible for
selection. This method would have been limited to 1) cases of unusual and
compelling Urgency, 2) cases where it was necessary to establish or
maintain alternate sources of supply, 3) to fulfill the goals of socially and
economicaily disadvantaged or small business programs, or 4) disclosure of
agency requirements to all qualified sources would compromise the national
security.48 The third method of procurement. noncompetitive, listed only
four conditions for its use; 1) the property or services were available from
only one source and no competitive altecnatives could be made available. 2)
it was necessary to maintain a facility, producer, manufacturer or supplier in
the event of a national emergency or to maintain an essential research and

development capibility provided by an educational or other nonprofit

43" Brooks To Press for His Competition Bill Despite Opposition From DoD, OFPP " Federal
Contracts Report, Vol. 41, No. 14, April 2, 1984, page 385.
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institution, 3) sole source is required by international agreement or treaty,

a

and 4) a statute requiring procurement be made from a specified source.

The most controversial portion of HR. 5184 authorized the GAO to
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decide protests “concerning alleged violations of the procurement laws and

.'. -} 4 -” -.‘
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regulations” and required GAO to give such protests “priority censideration”

l‘,'

(but generally no more than 45 days). Under the Brooks bill, all protests

U

SO TSN

would go to the Comptroller General, who would in turn notify the agency

R

involved within one day of the protest requiring a complete report within 25

»

working days fcom that agency. If the contract had not been awarded alter
receipt of the protest, action would be taken by the contracting officer to
hold that award in abeyance until the protest was resolved. I the contract

was alr_eady awarded, contract performance would be “ceased or the

g 0

contract shall be suspended” until the protest was resolved. Only when an

. .,
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agency could prove in writing that the suspension of a contract, as a result of

a protest, is such “compelling, exigent circumstances which significantly

P
x

affect the vital interests of the United States” and the Comptroller General is

y
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advised of such a finding can the agency's senior procurement executive
continue with the award or work. Should the Comptreller General deteraine
that the solicitation, proposal or award did not comply with the law or
regulation, he can recommend that the agency:

ta) refrain from exercising any of its options under the contract,

(b) recompete Lthe contract immediately,

o (c) issue a new solicitation,

* (d) terminate the contract.

“n (e) award a contract consistent with the requirement of such law or
-l regulation,
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(f) comply with any combination of recommendations under clauses (a),
(b), (c), td), and (e) and with such additional recommendations as the
Comptroller General determines 10 be necessary in order 1o promote
compliance with procurement law and regulations.4¥
In addition, the Comptroller General could award protest costs

{including attorney's fees) and bid and proposal preparation costs.

While HR. 5184 had the support of the GAQ (they were extensively
consulted during the entire writing of the bill) and several other industy
groups, it had, as expected, significant criticism from the Office of Federal
Procurement Policy, Depariment of Defense, the American Bar Association
and the Small Business Administration. Only weeks after HR. 5184 was
introduced, OFPP Administrator Donald Sowle gave his opinion 10
Representative Brook's Sub-Committee. "HR. S184 mandates a complex and
conf using system of reviews and approvals which we believe wiil
unnecessarily impede the entire procurement process and therefore we must
respectfully oppose the bill as currently drafted.”50 Deputy Under Secretary
of Defense for Acquisition Management Mary Ann Gilleece indicated that the
bill was "disjointed” and “will wipe out almost 40 vears of legal precedent
and business practices.”5! Ms. Gilleece also objected to the section of the bill
giving GAOQ statutory authority 10 adjudicate bid protests. The American Bar
Association’'s 0.S. Hiestand told the same subcommittee that the bill

“overstructures the authorized procurement methods and mandates reviews

49"HR 5184, The "Competition in Contracting Act.” Introduced by Rep. Jack Brooks (D-
TEX.)," Federal Contracts Report, Vol. 41, No. 13, 26 March 1984, p. 574.

50-Ber.oks To Press for His Competition Bill Despite Oppositioa From DOD, OFPP,” Federal
Coniracts Report. Vol 41, No. 14. Z April 1984, p. 589.

SiSiatement on HR. 5184 Competition in Contracting Act of 1984 by Ms. Mary Ann
Gilleece, Depuly Under Secretary of Defense, Research and Engingeering (Acquisition
Management) Before the Subcommitlee on Legisiation and Natioaal Security of the
House Committee 0n Goverament Operations. Uniled States House of Representatives.
9%th Congress, Second Session, March 29, 1984,
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and approvals which will unnecessarily impede effective competition. In
addition, it proliferates the statutory [ramework [or procurement rather

than consolidates it."32

R oo ks adxy ~aligih

With or without criticism, the bill safely passed through the House
Government Operations subcommittee in early April 1984 with only minor
changes but ran into its first serious political opposition in full committee
when the Small Business Administration charged that the biil would “destroy
small business set-asides, the 8(a) program, and the Small Business

Innovation Research (SBIR) program.”>3 Only after adding provisions to

TR

exempt the 8(a) program from the bill, and reducing tne number of agency

’ N H—I‘ '. L '.. "o .l

approvals needed for conducting procurements under limited less rigorous
competit@on did the bill pass the full committee on May 9,1984. HR. 5184's
next major hurdle was the House Armed Services Committee which was
opposed, not to the competition section, but the bid protest procedures. [n
I addition, committee chairman, Representative Melvin Price (D-ILL) had
' already introduced his own competition bill, H.R. 2545, that addressed only
- Department of Defense procurements and was considerably less stringent
D) than the Brooks Bill.

As with the Senate bill, the overview of HR. 5184 has left out

references L0 a number of specific rules and exceptions, including those

y & e v =
O T

found to be repetitous in S. 338. A complete text of HR. 5184 is found in
- Appendix B.

wer
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5251atement on HR. 5184 Competition in Contracting Act of 1984 by Mr. 0 S. Hiestand,
'Y former chairman, public contract law section, American Bar Association Before the
Subcommittee on Legisiation and Nationaf Security of the House Committee on
Government Operstions, March 29, 1984

T 33"Brooks’ Competition Bill Defered.” Federz) Contracts Report. Vol 41, No. 16, 16 April
- 1984, page 679.
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J. omise and solidatio

At this point, Representative Brooks' bill would have probably been
referred 10 other House committees for consideration and action except for
the fact that Senator Cohen was successful in having his own version of the
Competition in Contracting Act added to the Deficit Reduction Act of 1984 by
amendment. When the Deficit Reduction Act was sent to conference in the
House, Representative Brooks was appointed to the conference committee
along with members of the House and Senate Armed Services Committees
and Governmental Operations/Affairs Committees. Since the Senate version,
S. 338, lacked any bid protest procedures, Representative Brooks was
successful in narrowly gettling enough votes to add that portion of his bill to
the Competition in Contracting Act. To get those votes and to pacify the
House Armed Services Commiltee members in the conference, a seventh
exception to the requirement for competion was added to the Senate version
of the Competition in Contracling Act to read in part: when the ﬁead of the
executive agency "deter'mines that it is necessary in the public interest to
use procedures other than compe'itive procedures” and he "notifies each
House of Congress in writing of such determination not less than 30 days
before award of the contract”. The Competition in Contracting Act was now
in its final form, the Senate version for competition and the House version
for bid protest procedures. Representative Brooks' comment after the
Competition in Contracting Act left the conference was to wonder how
anyone could now oppose the bill, "I wondcr about the efficacy of the entire

competiticn bill when it's so easy 1o get out of it.’3% He was right. The

54'Conferees Adopt Sweeping Language To Increase Competition In Contracts,” Federal
ContractsReport, Vol 41, No. 23, 18 June 1984, page 1087
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Congress passed the Deficit Reduclion Act. which incfuded the Competition in
Contraciing Act, and it was signed into law on July 18, 1984 by President
Reagan. In summary, the new law (found in its entirely i Appendix C)
provided for the following major changes in procurement policy and
regulations:33

¢ eliminates preference for Formal Advertising and puts Competitive
Negotiation on the same level as Sealed Bid procedures.

¢ climinates the seventeen exceptions to Formal Advertising and
establishes seven exceptions under which “other than competitive
procedures” may be used.

e requires Sealed Bid procedures when the four conditions noted in the

Senate version were met, otherwise competitive proposals shall be
requested.

e allows agency heads to exclude a particular source of supply in
competitive procedures in order to establish or maintain an
alternative source or sources of supply if the same factors of the
Senate version are met.

¢ allows the head of an agency to limit competition to small business
concerns only, so long as all lirms within that category are allowed to
compete (with the exception of the 8(a) program as discussed in the
HR. 5184 version).

o exempts Small Purchases (under $25,000) but states competition must
be promoted to the maximum extent practicable.

lowers the threshold for the Truth and Negotiations Act from $500,000
10 $100,000.

changed the required times for Commerce Business Daily notices for
solicitations and awards.

® requires an "avocate for competition” in each executive agency.
¢ requires an annual report to Congress from each agency.

¢ incorporates the protest and dispute procedures discussed in the House
version, HR. 5184.

35" Analysis of the Competition in Contracung Act of 1984, Memorandum from Lee
Doud, Office of Federal Procuremeant Policy, {1 July 1984.
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¢ requires implementation on April 1, 1985 for the competition portion
of the act and January 15, 1985 for the protest and dispute
procedures. .
D. SUMMARY
This chapter has described the evolution of the concept of competition in
the Federal procurement system. Starting with the Second Continental
Congress through the formulation of the final version of the Competition in
Contracting. Act of 1984. [t provided a perspective of the events that
specifically lead up to both the House and Senate versions of the Act and
finally the consolidation of the two bills to form CICA. The key provisions of
both the House and Senate bills were discussed as well as the essential
requirements included in the law signed by President Reagan on july 18,
1984. The next chapter will discuss the implementation of CICA within the

Federal Government and specifically the Navy.
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1V. IMPLEMENTATION OF THE COMPETION IN CONTRACTING ACT
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A. CONTROVERSY
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Given the sweeping changes the Competition in Contracting Act required

57
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of the Government in the way it did it's procurement business, £o portion of
the new law had as much attention from all facets of the procurement triad

as the bid protest provisions. ¥ When President Reagan signed the

N
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Competition in Contracting Act into law as part of the Deficit Reduction Act of
1984 (HR. 4170) he declared his belief that certain provisions of the act

r
‘I'l 43

4

were unconstitutional and directed the Justice Department & inform

executive branch agencies regarding how Lo comply with these provisions in

- N

a manner “consistent with the Constutution.”! Specifically, the President
stated:

I am today signing HR. 4170. In signing this important legisition, I
must vigorously object to certain provisions that would
unconstitutionzlly attempt to delagate to the Comptroller General of
the United States, an officer of the Congress, the power to perform

- SR A

< duties and responsibilities that in our constitutional system may be

& performed only by officials of the executive branch.  This

l administration’s position on the uaconstitutionality of these

-z provisions was clearly articulated to Congress by the Department of

- Justice on April 20, 1984. | am instructing the Attorney General to

= inform all executive branch agencies as soon as possible with respect

o to how they may comply with the provisions of this biil in a manner

‘=.- consistent with the constitution.2

In the letter the President referred 1o, the Justice Department claimed
that the Competition in Contracting Act, as it was then drafted in the form of
,‘, 1-The President's Suspention of the Competition in Contracting Act Is

.. Unconstitutional™, Seventh Report by the Committee on Government Operations, May
- 21,1989, US. Government Printing Office, Yashington, DC. 1985, page .

- 2-The President's Suspention”.

[
]
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H.R. 5184, "may give rise to substantial constitutional problems in that it
abridges the doctrine of separation of powers.”3 According to the justice
Department, the bill did so on three counts, all in the bid protest review
provisions. First, the Department believed that the section which authorized
the General Accounting Office 10 review certain procurement cases referred
10 the audit agency by Federal courts, would violate the separation of powers
doctrine by atlowing the Comptroller General t0 exercise a judicial function-
specifically, the interpretation of laws. Second, the Department asseried that
the section which provided an automatic stay of procurement award or
contract performance while the Comptroller General reviewed procurement
protests also violated the separation of powers doctrine. The Department
indicated that this would amount to an elercise of power “effectively to
block Executive action outside the legislative process” and that when the
Comptroller General used his discretion to lift the stay, would permit an
“action having legal effect on the rights and obligations of persons outside
the Legisiative Branch."4 The third Department objection was on the secticn
which authorized the Comptroller General, in his review of bid protests, to
make a determination of the costs, including attorney's f[ees, to which the
protester is entitled. Again, the Department claimed that this was a judicial
fuaction that could not be performed by a legislative officer under the
doctrine of the sepacation of powers.

As directed by the President, the Justice Department subsequently

prepared a2 memorandum that provided the Department's advice to the

3McConnell, Robert A., Assistant Attorney General, letter to Honorable Jack Brooks,
Chairman, Commillee on Government Operations, House of Representatives,
Washington, D.C. 20515 dated 20 April 1984

4McConnell.
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elecutive agencies regarding implementation of the Act. [n that lengthy

s WEEEW € F f

memorandum from the Office of Counsel to the Attorney General dated 17
: October 1984, the Justice Department outlined its case against the
! . Competition in Contracting Act's bid protest provisions. In part the
memorandum stated:

. In summary, we believe that the stay provisions. . .are
| unconstitutional and should be severed in their entirety from the
N remainder of the Act. 1 addition, the damages provision is similarty
unconstitutional and should be severed from the rest of CICA.
: Because these provisions are unconstitutionai, they can neither bind
i - the Executive Branch nor provide authority for Executlive actiors.
Thus, the Executive Branch should take no action, including the
issuance of regulations, based upon these invalid provisions.
We recommend that Executive Branch agencies implement these
legal conclusions in the follcwing manner. First, with respect to the
stay p.ovisions, all executive agencies should proceed with the
procurement process as though no stay provision were contained in
the CICA. ..
With respect to the damages provision..eyecutive ageacies should
under no circumstances comply with awards of costs including
atlorney's fees or bid preparation costs, made by the Comptroller
General on the merits of any application for a damage award except
to state that the Executive Branch regards the damages provisions as
unconstitutional 3

s 4 4 EuBP., e

Xy YL I .

The Attorney General himself, however, did not take a public position on the

2 X X LA

matter until November 21, 1984-over a montk after the Simms

memorandum was widely distributed withir the Federal Government. At

R .t

that time Attorney General Smith officially notified Congress in the form of
N letters to Vice President George Bush, President of the Senate and the
Honorable Thomas P. O'Neill, Speaker of the House of Representatives that
.

JSimms, Larry L. “Implemeatation of the Bid Protest Provisions of the Competiton in
Contracting Act.” Memorandum For The Attorney General from the Acting Assistant
Auorney General, Offic: of Legal Counsel, 17 October 1984
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these provisions of the act to be unconstitutional and that they would not be
implemented. Armed with the Attorney General's opinion, Office of
Management and Budget (OMB) Director David Stockman ordered Fedsral
ofTicials to violate the law. Under the Office of Federal Procurement Policy
Act, Stockman had the ultimate directive authority over ail Government
procurement matters. On December 17, 1984, Stockman issued OMB Bulletin
No. 835-8 which stated, among other things that the Executive Branch would
not comply with the bid protest portions of the Act.

On February 28, and March 7, 1985, the Legislation and nNational
Security Subcommittee conducted hearings on the constitutionality of the
challenged provisions of the Competition in Contracting Act and on tne
refusal of the administration to enforce it. As stated by Chairman Brooks
during-u-xe hearing, “The ultimate question which the subcommittee must
address in Lhis hearing is: Can the President of the United States unilaleraly
declare a poctica of a public law to be unconstitutional and then refuse Lo
enforce it7°® In addition to other testimony, the commititee teceived
unanimous testimony from several noted constitutional scholars that the
executive branch action ordering the suspension of portions of the Competion
in Contracting Act was unconstitutional, inciuding Professors Eugene
Gressman of the University of North Carolina, Mark Tushnet of Georgetown
University, Sanford Levinson of the University of Texas and Professor
Emeritus Arthur Muller of George Washington University.

6-Contitutionality of GAO's Bid Protest Function”, Hearings before s Subcommittee of the
Committee On Government Operations. House of Represeatatives, Ninety-Ninth
Congress, February 28 and March 7, 1985, US. Government Printing Office, Washington,
DC. 1983.
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The legal community, however, was not entirely unanimous. In a paper
discussing the industry perspective the law firm of Croweil and Moring
found little merit with the Department of Justice's opinion that the stay
provision was unconstitutional but had this to say about the mandatory
payment procedures for bid and proposal costs, “Such adjudicatory power
requires either judical or executive authority that is not possessed by
officers of the legisfative branch and therefore mandatory monetary awards
by the GAO under the CICA may be unconstitutional.”?

Despite the Justice Department’'s opinion, the Comptroller General
published its new bid proiest rules to implement the Act only days after
Stockman’'s memorandum in the Federal Register on December 20, 1984.
Those rules, effective on January 15, 1985, provided for the stay of contract
award pending GAO's resolution of the protest and provided for the GAO to
require an offeror to make the monetary awards stated in the Act. On 15
January 1985, the Director of the Federal Acquisition Regulation Secretariat
published in the Federai Register Federal Aquisition Circular (FAC) 84-6,
which contained the Competition in Coatracting Act, inciuding the bid-protest
provisions. Concerning the disputed GAO bid-protest provisions, FAC 84-6
contained an introductory note which cited the Department of Justice
position that the Act’s provisions for staying awards and awarding damages
are unconstitutional.

7C'm\reu. Eldon H. "An Iadustry Perspective on Procurement Under The Competition in
Contracting Act of 1984." A paper done under the letterhead of Crovell and Moring. A
Legal Firm, undated.
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The next and most obvious level of this controversy was in the courts.
Litigation that arose over the constitutionality of the disputed provisions of
the Act. Specifically, those cases were:

Lear Siegler. Inc. v. United States, Civil Action No. 85-1125KN (CD. Cal.)
Pitpey-Bowes, Inc, v. United States, Civil Action No. 85-832 (D. D.C)

Wv. US. Acmy Corps of Engineers, Civil Action No. 85-:364A (D.
J)

While the exact nature of these cases is imma- erial to the issues involved,
their outcome was. In the first of these cases to be resolved, Judge Harold A.
Ackerman of tne US. District Court for the District of New Jersey stated on
March 27, 1985 concerning the Ameron case "I find that the facts do not
bear out (the Government's) attempt to fabel the Comptroller General a
legisiative officer and call his stay function a legislative veto."8 Two months
later on. May 28, 1985 Judge Ackerman issued a permanent injuction
requiring the Defense Department and the Office of Management and Budget
to comply with the stay provisions of the Act essentially stating that the
Government’'s arguments that the Comptroller General cannot
constitutionally carry out the duties assigned under CICA to be as
unpersuasive then as they were two months ago.?

While the courts were hearing the cases, the House Judiciury Committee
took a new approach to force the Justice Department's hand. On May 8, 1985
the Committee approved a proposal to ban funding of the Attorney General's
Office in the Fiscal Year 1986 Department of Justice Authorization bill until

8-New Jersey Court Upholds CICA Stay Provision; D.C. Court Hears Arguments™, Federal
Contracts Report, Vol. 43, No. 13, April 1, 1985, page334.

9Federal Judge Orders DOD, OMB To Comply With CICA,” Federal Contracts Report, Vol.
43,.No. 22, June 3, 1983, page 1003.
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he ordered federal agencies to comply with the Competition in Contracting
Act's stay provision. The amendment introduced by Representative Jack

Brooks (D-Tex.) was passed by 21-12 margin read as follows:

None of the sums authorized to be appropriated by this Act may be
used for the Office of the Attorney General (including the persoanel
of such office) unless and untii the Attorney General directs all
federal agencies and departments 10 execute all provisions of the
Competition in Contracting Act of 1984.10

On 3 June, 1985 Attorney Gener! Edwin Meese announced that he would
advise federal agencies 1o comply with the Competition in Contracting Act,
pending an appellate court ruling on the statute’s constitutionality. Not long
after the Attorney General's announcement, Budget Director Stockman
recinded his previous order, OMB No. 85-8. It wasa't until FAC 84-9 was
issued on June 20, 1985 that full compliance with all provisions of the Act
was {or mally directed to all federal agencies.

B. AMENDING THE FEDERAL ACQUISITION “EGULATIONS (FAR)

As the Competion in Contracting Act required impiementation in the FAR
by March 31, 1985 the two procurement policy Councils, the Defense
Acquisition Regulatory Council and the Civilian Agency Council, created a
special task group consisting of five representatives from each Council. The
task group had two co-chairmen, one from one of the Department of Defense
and one from one of the civilian agencies. This task group would draft the

amendments to the FAR which would implement the Act. By mid-july 1984,

10-House Panel Adopts Ban On Funds To Attorney General For Ignoring CICA,” Federal
Contracts Report, Yol. €3, No. 19, May 13, 1983, page 836.

53




the heads of the two Councils had developed a schedule for the drafting and
promulgation of the FAR amendments. [n effect it proceeded as follows:

¢ July 16, 1984: A master schedule was developed and approved for
drafting and issuing the FAR amendments. Congress was notified of this
schedule by August 1. One aspect of this plan was that the FAR
amendments would occur in a single Federal Aquisition Circular (FAC).

¢ July 23, 1984: The task group was formed to draft the FAR
amendments. The task group consisted of 10 persons, five from the
Department of Defense and five from the civilian agencies. The task
group reported 10 the two Councils.

¢ July 24, 1984: A notice was published in the Federal Register, asking for
comments from any member of the public on the content of the Act
itself and for suggestions on how the Councils and their task group
should go about implementing the Act in the FAR. The deadline for
receipt of such suggestions was August 24, 1984.

¢ July 24, 1984: By the time of the Federal Register notice specific
instructions were given to the task group by the chairman of the two
Councils. These instructions listed the major policy subjects which their
drafting would have to confront. On this date the task group began
work, with a request that they report back to the Councils on September
:, 1984, with @ draft of all FAR revisions.

¢ September 1, 1984: The task group furnished its draft to the two
Councils. '

¢ September, 1984: Throughout the month of September the two Councils
met to deliberate the titions proposed by their task group. By the
end of September the Counciis had agreed to a final position.

¢ October 1, to October 9, 1984: The FAR amen1ments were published in
the Federa] Regjster, with a request for prom .. public comment.

¢ October, 1984: Comments were received from approximately thirty
organizations and a few individuals, accumulating to approximately two
hundred separate matters. Most of the comments concerned matters of
editing and typography. In response to certain comments the Councils
were persuaded to place the subject of bid protests in Part 33 of the
FAR, rather than leaving it in Part 14 as it had been since the first
publication of the FAR.

¢ Mid-November, 1984: Although the Councils and the task group had
planned upon making the amendments to the FAR in a single Federal
Acquisiton Circular, it had begun 10 appear that a single FAC would not
be possible because the final rules of the GAO and the General Services
Board of Contract Appeals (GSBCA) on bid protests were not available.
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As a resuft it was decided to issue two FAC's: 84-5 and 84-6. FAC 84-5
would implement most of the FAR amendments. FAC 84-6 covered bid
protests.

* Late November. 1984: Final preparations were made for printing and
publishing FAC 84-5.

e January 11, 1985: FAC 85-5 was published in the Federal Register. It is
effective as published (on April 1, 1985) but nomx‘nauz it is a tempcry
regulation, so that there will be an opportunity for public comment for
60 days. The notice stated that it may be amended before becoming
effective and il so it will be published in final form in the Federal
Register at the end of the 60-day period.

e january 13, 1985: FAC 84-6 was published in the Fedecal Register.

e April 1, 1985: The Competition in Contracting Act was impemented.

C PROBLEMS WITH THE FEDERAL GOYERNMENT'S IMPLEMENTATION OF
THE COMPETITION IN CONTRACTING ACT

Shortly after the Competition in Contracting Act was signed into law, the
two sponsors, Sepnator Cohen and Representative Brooks sent a formal
request to the General Accounting Office (GAO) on August |, 1984 that
requested GAO to establish an inter-divisional task force to review the
impementation of, and subsequent compliance with the act by Federal
agencies.!! Subseguent to this request came a number of other requests in
conjunction with GAQ's study to look at other issues that arose before the
April 1, 1985 implementation of the Act. A summary of these findings by
GAO was published in their report dated August 21, 1985 titled "Federal

11Lstter to The Honorable Charies A. Bowsher, Comptrolier Genera. of the United States
from VWilliam S. Cohen, Chairmsn, Subcommittee on Oversight of Government
Mapagement, Senate Commiitee on Governmental Affairs and jack Brooks, Chairman,
House Committee on Government Operations dated August {, 1984,
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ﬁ_ Reguiations Need To Be Revised To Fully Realize The Purposes Of The
Competition in Contracting Act of 198412

In addition to testimony concerning the Administration's refusal to
comply with the bid protest portion of the Act, Congress requested on March
19, 1985 that GAO perform a limited survey of the readiness of selected

'- .' '.‘/...J' - 1‘.!' .l. .

Federal organizations to begin implementing the ocompetition act on
solicitations issued after March 31, 1985 as required. The objectives of that
survey were to learn whether and to what extent selected procuring
organizations, mostly within the Department of Defense, might be
experiencing or expecting problems in meeting the Act's implementation and
to help determine whether extending the legisiative implementation date
was warranted. The resuits of this survey were submitted in a report dated
April 8, 1985. In summary, officials at nine of the fifteen organizations
contacted indicaied that extending the Act's deadline was nolt warranied
based on problems experienced or expected in their organizations. All three
Army organizations contacted as well as the Defense Logistics Agency and
the General Services Administration's Federal Supply Service decfared they
were ready to implement the Act. Four of the ten Navy and Air Force

organizations contacted also indicated that extension of the implementation

CRER (A uAESE . RS VRN YNVREXY A

date was not warranted bul the remaining six said it was.!3 In briefing
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Congress on March 20 '985, GAO stated that even if legislation could have

L2 N
L

been developed and enacted quickly, providing an across-the-board”

12-Federal Regulations Need To Be Revised To Fully Realize The Purposes of The
N Competition in Contracting Act of 1984, Report By The Comptroller General of the
- United States. GAO/OGC-85-14. August 21, 1985.

13Limited Survey of the Need to Delay Implementation of the Competion in Contracting
Act of 1984, Letter to The Honorable Jack Brooks and The Honorabie William S. Cohen
from Char{es A. Bowsh2r, Comptroiler General of the United States dated Aprii 8, 1983.
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extension so close to the implementation date would have probably created
more disruption and confusion for the organizations that were ready than it
would have prevented for those that were not ready.

On April 26, 1985 Congress requested that GAO provide them with a
report summarizing their review of the Federal agencies regulatory
implementation of the competition act as of April 1, 1985. Within this
review GAO analyzed FAR changes in comparison 1o the actual requirements
of the Act and the House and Senate Conference Committee report (Report
Number 98-861), which explains the Congressional intent of the Act. In its
final report, the GAO provided [ourteen specific changes needed in the FAR
to be consisteni. with the siatutory provisions as well as statements of
Congressional intent. [n addition, the GAO provided three other FAR
revisions needed o better implement the objectives of the Act. Specifically
they were:

¢ Provide discretion 1o agency heads to prescribe dollar threshoids of fess
than $100,000 relating to requirements for certified cost or pricing data
on contract and sub-contract modifications.

¢ Give more discretion (o contracting officers 1o obtain certified cost or
pricing data when deemed necessary 10 ensure that prices are fair and
reasnnable on awards under $100,000.

¢ Strengthen the requirements refating to procurement pianning !4

In response to the GAO report of the Federal Government's
implementation of the Act’s statutory provisions as well as the Congressinnal

intent, the DAR Council addressed each of the issues raised in a letter 10

14-Federal Regulations Need To Be Revised To Fully Reslize The Purposes of The
Competition in Contracting Act of 1984,", page 31.
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Congress in August 1985.13 The DAR Council maintained that the GAO
commented on early draft versions of the FAR revisions before they
received numerous public comments and had a chance to implement those
necessary changes. The letter went on to sav that a number of changes
recommended in the GAO report were, in fact, aiready being made as a result
of both the public comments and the report with some exceptions. The
biggest issue was the FAR use of class justifications for sole-source contracts.
FAR 6.303-1(c) permited justifications relating to the first six exceptions
from the requirement for full and open competition to be made on a class -
basis. The GAO believed that such class justifications were inconsistent with
Congressional intent. The DAR Council disagreed and stated the FAR would
remain as written. By not commenting on those express disagreements
betweén i.he GAO and the DAR Council, Congress indirectly agreed with the
DAR Council and no futher comments were made. The final coverage of the
Competition in Contracting Act was issued in February 1986 in Federal
Acquisition Circular (FAC) 84-13.

D. THE NAVY'S IMPLEMENTATION OF THE COMPETITON IN CONTRACTING
ACT -

The Navy’'s intensive program for competition began several years
before the passage of the Competition in Contracting Act. In February 1982

the Chief of Naval Material issued a letter that implemented a formal Navy-
wide program (o increase competition.!é While this was primarcily initiated

15Spccl.or. Eleanor R., Allan W.Beres, S.J. Evans, OfTice of the Assistant Secretary of
Delense letter to Honorable Jack Brooks. Chairman. Committee on Government
Operations, House of Representatives, Washington, DC. 205195 dated August 16, 1989.

16Chief of Naval Material Letter, Serial 00/0111 of 1 February 1982
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as a result of the numerous spare parts “horror slories”, the Navy was
recognizing that competition was, in fact, a prudent business decisior. This
program called for the written appointment of a competition advocate and
the establishment of competition goals [or each Navy contracting activity
having authority over $100,000. It also required the Naval Supply Systems
Command, as head of coatracting activity for the Navy Field Coatracting
System, to establish controis to ensure that all other [ield contracting
activities obtain competition to the maximum extent possible. For the first
lime, competition was seriously considered a command responsibility. It
was noted in the Chief of Naval Material letter that marimum practical
competition could not be obtained without cooperative efforts of program,
technical and contracting personnel and was made to be a managcment
objectiire for all senior civilian and military personnel. In addition, it made
each command’'s compsetition program a special interest item for all
Contracting Management Reviews (CMR). In July of the following year the
Secretary of the Navy established a flag ofTlicer position of Competition
Advocate General. This officer's responsibilities include review of all
noncompetitive procurements over $10,000,000 in value and review of
acquisition plans for all major programs. In addition, he is to make
recommendations regarding competition 10 the Assistant Secretary of the
Navy for Shipbuilding and Logistics, who has the final authority in his role as
the Navy senior procurement executive. This arrangement allows the Navy's
civilian leadership to exercise control over the long-range business planning
for major acquisition programs and 1o help ensure that competition is

planned for early in each acquisition.
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Between July 1984, when the Competition in Contracting Act was signed
into law and October 1984 little was seen publiclv from the Navy concerning
its implementation. In fact, the Navy's Defense Acquisition Regulation (DAR)
stafl was putting together their input 1o the task group for the eventual
Federal Acquisition Regulation (FAR) changes as well as the needed changes
1o the Navy Acquisition Regulation supplement to the FAR or the NARSUP.
In a memorandum from the Navy's Director of Acquisition Reguiations,
Michael D. Stafford, on July 18, 1984 to the various Assistant Secretary of
the Navy staff directors and the Naval Material Command the Act was
summarized as follows, “In a nutshell, the Compéu'u'on in Contracting Act of
1984 removes the statutory underpinnings that the Federal Procurement
System has had for the past 35 years."1?

Within the Navy itseif, the implementation of the Act was essentially
broken into three differeat areas; policy, training and the action ofTice for
carrying them out. The Assistant Secretary of the Navy for Shipbuiding and
Logistics provided the first policies for implementation in a memorandum
foc the Chief of Naval Material on January 4, 198S. In t-ms memorandum
Secretary Everett Pyatt, as the Navy Senior Procurement Executive, outlined
five broad areas which he required the Chief to carry out. Briefly, these
areas were as follows:

1. Requests for Authority to Negotiate (RAN) and Determination and
Findings for negotiated procurements (D&F) were no longer required
after 31 March 1985. In addition the requirement for submission of R

& D procurement requests to ASSTSECNAV (RE&S) was deleted
effective 1 April 1985S.

1_7"DA;R Council Meetings,” Memourandum from Michael D. Stafford, Director, Acquistion
Regulations, OfTice of the Assistant Secretary of the Navy, 18 July 1984,
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2. The acquisition plan (AP) required by the Federal Acquisition
Regulations, implemented on | April the previous year, were now the
pew principal document for all program review and oversight.

3. The new requirement for a justification and Approval (J&A) for other
than full and open competition procurements was deliniated. The
Secretary’s ofTice must approve those in excess of 310 million, the head
of the procuring activity must approve those above $1 million threshoid,
and the competition advocate of the procuring activity must approve
those above the $100,000 threshold. J&A approval was required prior
to commencement of negotiations. The Secretary clearty made the point
that the Acquisition Plan and the Justification and Approval were two
distinct documents. The Acquisition Plan was required regardless of the
competitive nature of the proposed procuremeni, whereas the
Justification and Approval was required only for other than full and
open competition.

4. The current requirements for approvai of shipbuilding contracts and
prea.wart‘i1 notification of impending contracts in excess of 33 million was
continued.

5. The Secretary's office was to be responsible for routing all Acquisition
Plans and Justification and Approvals within the Secretariat.!®

The - overall responsibility for training remained in the Assistant
Secretary's office, and specificaily with the Navy's member of the Defense
Acquisition Reguiatiun (DAR) Councif staff. Initally the DAR Council tried to
establish a joint training program in conjunction with the civilian agencies
but the idea never came 1o fruitation. The lack of interest by the civilian
agencies and the different organizational structures made it logistically
impossible. The next plan was to work with the General Services
Administration (GSA) within their ten regions. Iaquiries were made as to
who would attend and how many to establish a schedule and training
requirements. The lack of response Lo this idea also cancelled this plan.

Eventually an hour and half briefing was given to representatives of all Navy

18-pyticies For Implementation of the Competition in Contracting Actof 1984,
Memorandum For the Chief of Naval Material from Everett Pyatt, Assistant Secreatary of
the Navy (Shipbuilding and Logistics). January 4, 1983.
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Systems Commands by the Navy's member of the DAR Council. After that
each System Command was to organize its own training plan. These pians
ranged from putting together brief seminars to arranging an office to answer
questions and handle problems.

Fortunately for most contracting activities, the National Contract
Management Association (NCMA) sponsored what was probably the most
comprehensive coverage of the competition act in a number of one day
seminars around the country intitled "Competition-The Law of the Land”. At

these seminars, Government and industry procurement professionals were .

given an opportunity to listen to experts in the field of acquisition explain
the unique provisions of the Act and how it applied to them. Questions and
comments wefe encouraged giving everyone concerned a direct forum to get
answers | to the questions not addressed by their own agencies or
organizations.

As the action office for carrying out the Secretary’s policies, the Deputy
Commander for Contracts in the Naval Material Command issued its first
message on 10 November 1984 that briefly descriped what the Act was all
about and its implications.!9 In a second message to all con'racting activities
on [8 January!985 the Material Command essentially expounded on
Secretary Pyatt's memorandum of 4 January 1985.29 Unlike the new
Federal Acquisition Regulation (FAR) implementation on April 1, 1984, there
was no Plan of Action and Milestones (POAM) designed for the new

procedures and policies of the Competition in Contracting Act. While this did

19 Implementation of the Competition in Contracting Act of 1984.", Chief of Naval
Material Message 1522092 November 1984.

20-1mplementation of the Competition ir Contracting Act of 1984,", Chief of Naval
Material Message 182226Z [anuary 1983.
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not serjously impact those major programs at the Systems Command level, it
left those contracting activities in the field to fend for themseives. 't wasn't
until February. of 1985 that the Naval Supply Systems Command began
putting on one day seminars sponsored primarily by the Navy Regional
Contracting Commands. More often than not, these seminars left the
participants with more questions than answers. The pending
disestablishment of the Naval Material Command by the Secretary of the
Navy only added to the problem of where to turn to for guidance and
assistance. Of primary concern to the [ield level activities was not
necessarily policy matters, but rather administrative ones. The late
dissemenation of the forms required, the Navy Acquisition Regulation
Supplement (NARSUP) to the FAR and new contract procedures caused
considerable consternation. Interviews with System Command and field
activities Contracting OfTicers indicated that once again it was perceived by
the technical side of the house that "thosz contracting types” had a new way
of doing business but couldn't tell them succinctly what it was or how it was
going to impact on them. These interviews also showed that in most
instances, the new policies required by the Competition in Contracting Act
were not clearty defined to all of the program managers untif after the actual
implementation on 1 April 198S.

One of the distinct advantages the Navy did have when the Act was
implemented, was the network of Competition Advocates at each command.
Through these advocates the emphasis for competition was continually
reinforced by the Navy's OfTice of the Competion Advocate General. Rear

Admiral Stuart Platt, appointed 2s the first Competion Advocate General in




July 1983, maintained high visibility throughout the entire impiementation
process. Through RADM Platt's numerous speeches, correspondence,
decisions and “Competition Communique's’, Contracting Officers and
Competition Advocates interviewed feit they were able to make the
Competition in Contracting AcCt a positive step forward in the way the Navy
conducts its business rather than another law imposed on an aiready

overworked and over-legisiated coatracting system.

E. SUMMARY

This chapter provided a review of the implementation of the Competition
in Contracting Act of 1984. [t began with the contrcversy concerning the
Executive Branch's contention that the bid protest provisions of CICA were
unconstitutional and therefore should not be implemented. This controversy
lead to both legisiative and judical actions that [inally convinced the
Attorney General to comply with all provisions of CICA, almost six months
after the inital implementation date. As the Act required an extensive
rewriting of the Federal Acquisition Regulations, the events that lead up to
and followed the Aprii 1, 198% implementation dale were reviewed.
Inciuded in this review was the actions taken by Congress, the GAC and the
Department of Defense concerning the various interpretations of the Act
Finally, the manner in which the Navy implemented CICA was discussed.
The nexl chapter Will examine the Kkey issues precipitated by CICA.
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Y. KELISSUES

A. KEY ISSUES RELATIVE TO THE COMPETITIVE PROCESS

The full impact of the Competition in Contacting Act cannot readily be
assessed after only one year. There are, however, some significant issues
that should be addressed as a result of its implementation. These issues are
provided as foltows.

Buving-in. While it is generally perceived that the "full and open”
competition required by the Act will provide the Government the lowest
priced, highest quality goods and services, competition aiso has a downside
to it. On occasion contractors, in order to insure contract award in a
eompeiitive situation, will submit below-cost bids or attempt to “dbuy-in" 10
Government programs. If the contractor feeis that winning thbatl contract is
the best way to establish itself in the market and is willing to shift those
losses to ils commercial cusiomers or absorb them, then that is oflen
considered normal business pracuces. Everyone gains, the Government
receives its goods of services at a lowgr price and the contractor is now able
lo compete in 2 new market. If, however, the contractor intends to shift the
amount of the under-pricing back 1o the Government during contract
performance through change orders, modifications or foliow-on contracts
then it is clearty improper. The FAR describes the practice of buying-in
under the heading of “Improper Business Practices’ as submitting an offer

petow anticipated costs expecting 1o a) increase the contract amount after

o
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award or b) receive follow on contracts at artifically high prices to recover
fosses incurred on the buy in contract.!

The problem of buying-in often results in anything but “free and open”
competition. Only multi-billion dollar firms can afford the luxury of
competing in this market. Should their corporate strategy of buy in not
work they are large enough to absorb the losses while *he smaller companies
risk everything.

Buying in also promotes cost growtlh in Government contracts. As acted
by a former Deputy Secretary for Defense, "overemphasis on competition,
per se, may undercut..efforts to reduce buy-ins.. which only leads to cost
growih.”? Due o0 the nature of many Government prugrams, it ie difficult to
determine what portion of the cost growth is due tc other causes such as
miscaiculating the rate of inflation or the inability to proper!y asscss the
techaical risks.

In the major systems arena the Navy has made a number of significant
policy decisions that should eliminate most instances of buying-in. The most
effective is the policy of dual sourcing or split buys whenever possible, now
authorized and promoted in the Act. Another is the practice of buying majcr
systems with fixed-price contracts and finally minimum changes in the
program. Once a program enters production, changes can onfy be made by
Secretary Lehman uniess the changes are ones that reduce costs.

Buying-in on contracts at other than the major systems level continues,

however, 10 be a problem. Those activities within the Navy Field Contracting

iFederal Acquisition Regulations. Part 3.5 improper Business Practices.

2Testimony of Former Deputy Secretary of Defense Frank Carlucci, reported in Contract
Meusgement, November 1934, page 6.
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System (NFCS) aoften do not have the same alternatives as their counterparts
at the Systems Commands. Program managers in the field do not have the
same oversight which often leads to contract cost growth through changes
and modifications. Pressures {rom higher authority to achieve program
success through schedules leave thege activities the option of failing or
acq jescing to contractor demands for more money. The issue of poor
quality also plays a bigger role at the field leve! when buying-in is discussed.
A congressional aide who is normaily a supporter of competition said this
feer is not ungrounded, especially in the area of spare parts, where the sheer
volume cf items makes quality control difficuit. “The Goverament is getling
burned in some instances on spare parts,” said the aide. "They are getling
parts that aren't near the quality they need.”3 The use of more shoud cost
estimateé‘ betier technical pianning and stronger action by investigating
Defense Contract Administative Service (DCAS) agencies doing pre-award
surveys is required if the issue of buying in at the field level is 10 be solved.

Compelilive Range Determinations The increase in the number of
competitive negotiated procurements due to the Competition in Con. cling
Act and the e¢taphasis on competition makes the issue of competitive range
determinations by the Contracting Officer even more important. The term
‘compelitive range” is undefined in the statutes, and th~ regulations, FAR
15.609, only broadly covers the subject. The FAR, simply stated, says the
Contracting OfTicer is not required to en.er into discussions with all offerors
who submit proposais, only with those offerors whose proposals are within

the competitive range; that they have a reasonat’ ot lor award.

3xeller, Bill, "Competition: A Pentagon Batuefield,” New York | aes May 23, 1989.
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OfTerors Whose proposals do not win the award or who are dropped from
the competitive range have a charce lo protest these actions immediateiy
and Pold up all contract action. Under the new bid protest rules of the Act,
Contracting Officers must te even more careful when making these
subjective judgements. The evaluation ~riteria put together with the
assistance of the requirements, technical, legal and other staff personne! who
normally assist the Contracting Officer take on even more meaning. As a
consequence of this careful approach it is likety that the lead time and staff
work in putting together a contract will become even more burdensome.

Yinner-take-all competition., In this type of competition the winner of
an intially competed system can create a future sole source. The aircraft
procurement environment has historically used this approach in its system
buys. Thé new emphasis on competition and the availability of split awards
legisiated by the competition Act should, in the future, resoive the problem
of winner-take-all competition.

Dual Sourcing The emphasis on dual sourcing the Navy has put on the
aircraft and shipbuilding industry has been extremeiy successful. There
have been numerous papers and studies on the different methods of dr-l
sourcing but ali have essentially the same resuit. As Admiral Platt put 1t,
“Those competitions that we sustain over the long run are the ones that
bring on contractor investment in plant and facilities. It gets them to
continue 1o do for you what they did in the year they wanted 10 marry
you."¥ Dual sourcing, intially opposed by the shipbuilding industry, has
strengthened the industrial base from what was once a depressed industry.

4Xeller.
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In the words of William E. Haggard, president of the Shipbuilders Councii of
America, "The emphasis the Navy has put on competition has been healthy
for the shipbuilding industry. [t forces management to take a very hard
look at every aspect of overhead.”3 [n one of the Navy's only remaining sole
source major shipbuilding areas, the Trident submarine made by Electric
Boat, efforts are underway o establish Newport News Shipbuilding as a
qualified second source.

There is, however, a downside 10 dual sourcing. In some cases the costs
are prohibitive to both the Government and industry. In the case of the
Trident and aircraft industry, the decision regarding who is 10 pay for the
capital invesiment 10 enter these markets is being debated. If industry is to
foot the bill, then what guarantees should they be given for their
investment? As the Defense budget continues to be scrutinized in light of
growing deficits and Gramm-Rudman type legisiation and programs are
stretched out or eliminated, what is the cost of this Government or contractor
invesiment and subsequent loss? In addition, low quantities of hardware
ilems often make it economically inefficient t0 compete with the additional
costs of tooling up. At the field level, the resources in time and money for
dual sourcing is even more consuming. Those managers of smaller programs

do not have bjg doliar budgetls or proven companies to turn to for dual
sourcing.

Techinjcal Data Packages To create new sources or to dual source
programs, there is a need for more complete and validated technical data
packages. While this may not be a significant factor in the major systems

Sxetter.
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programs, it is becoming an increasingly predominent problem in the spare
or component parts area. Frequently vast amounts of data are bouzni, either
separately or within e contract, but it is often not coordinated so
competition can be given a chance. Constantly changing configurations and
subsequent revisions (o the data packages make it essential that some
definitive system be established or the momentum of this competition wave
will be checked.

Life Cycie Management. This term has frequently connotated a variety
of factors, inciuding training, personnel costs, deployment costs, logistics,
excetera, but often a slant towards competition or future competition has
been avoided. Elforts need to be addressed that provide up front funding to
cover the costs of data rights, tooling, capital equipment, and lest equipment.
Weapon systems should be designed on the basis of form, fit and function in
order to allow “plug-in” type components to be competed in program out
years. Validated data packages, standardization and component break out
plans need to be included in all Acquisition Plans. This can and is being done
through the review of the Acquisition Plans submitted to the Secretary of
the Navy's ofTice.

Procurement Action Lead Time (PALT) The time it is taking for
contracts to be awarded has been increasing over the past three years.
Figure 3 reflects PALT times developed by the Naval Supply Systems

Command. They show an alarming growth rate.
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Certainly the implementation and subsequent learning curves of the Federal
Acquisition Regulations (FAR) on April 1, 1984 followed by :he Competition
in Conlracting Act a year later on Apeil 1, 1985 account for me_lion's share of
this increase. The increase in volume of contract actions due to the breakout
program and more dual/split ewards has Increased the PALT at most
activities. In the Small Purchase PALT, the requirement of the competition
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Act 10 synopsize those actions from $10,000 to 25,000 has slowed down the

process. No conclusions or recommendations can be made concerening the
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Act's affect on PALT until more statisiics are available over a longer period
of time. |

Professional Work Force As was previously mentioned, the addition of
new sources, dual or split awards and the component breakout program is
flooding the procurement system with more work. The need for additional
trained contract specialists, administrators and engineering professionais
was apparent before this emphasis on competition and is now an even more
significant problem. The Government needs to attract professionals 10 the
acquisition work force, recognize their importance and retain them. This can
only be done with an extensive revamping of the current grade structure,
upgraded working environments and increased training opportunities. Test
programs are being established that set minimum standards and training for
contract specialists but they need to be put in place in an expeditous
manner.

Competition for Competition's Sake. Competition should never be
substituted for good business decisions. With the advent of imposed
competition goals comes the natural tendency to succeed, sometimes at the
expense of good common sense. Low required quantities of hardware and
short term/expiring programs should not always be evaluated on the same
terms as other programs. The message of ‘full and oben" competition is clear
1o all; now it i3 time to ensure thai program managers and contracting
officers at all leveis be heid strictfy accountable for good business practices.
In a handbook for Program Managers writlten by the Defense Systems
Management College, the use of competition is succinctly explained as

“Competition is not advocated merely for the sake of competition but rather
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it is advocated as 2 means 1o enhance the overall value of weapon systems
procurement to the Goverament, considering the economic, technical,
schedule, and logistics effects.”® Imposed competition goals 2nd system
reviews by the Secretarv's office are pushing more and more noacompetitive
modifications and coantracts to the [ield activities so they wont be
accountable at the System's command level. Refusal to accept these actions
goes against the grain of good military bearing and training, and if done
could mean the end of a promising career. This practice is most likely to
continue regardless of what policy is made until the system is purged of
those individuals who abuse their authority through normal attrition and
retirement.

B&.Emlﬂﬁli The fult effect of the new bid protest procedures has yet to
be seen since they were not fully implemented uatil June 1985 when
Attorney General Meese lifted the moratorium. From a Tirst look” it appears
that the new General Setvices Board of Contract Appeals (GSBCA) is taking a
critical view towards the Government indicating that, for now, the
Government is losing more cases than it is winning. The bid protests 1o the
General Accounting OfTice (GAOQ) show no conciusive evidence.? The inital
concern that contractors would hold Government contracting officers to some
sort of “procurement blackmail™ has, for the most part, gone un‘ounded. A
look at one major buying command, the Naval Regional Contracting Center in
Long Beach, California shows that the number of protests processed has
actually gone down from 39 in 1984 to a projected 28 in 1986.

6Establishing Competitive Production Seurces. A Handbook for Program Managers,
Defense Systems Management College, Fort Belvoir, Virginis. August 1984, page 1-1.

7Stafford.. Micheal D.. Director, Acquisition Regulations, Office of the Assistant
Secretary of the Navy, telephone interview of § May 1986.
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Legislated Management While Congress has at least 150 procurement
related bills pending in 1986 alone, none appear to have the pervasive
changes that the Competition in Contracting Act did. There is, however, still
the attitude by Congress that they can manage the Executive Branch,
specilically the Defense Department, procurement functions by legislation.
In testimony before the Senate Defense Procurement Policy Subcommittee
on October 17, 1985, Assistant Secretary of Defense for Acquisition and
Logistics, James P. Wade, stated "I would strongly recommend (o the
committee that it resist further procurement reform legistation until we
have had a year of two 10 assess the impact, improvements, and deficiencies
of the legislation already enacted.® The frustration of Congress to do
something when they hear or read of another mistake or poor judgement
being made continuously is understandable. However, with the Defense
Department doing almost 15 million procurement transactions a year even a
999 percent near perfect record still leaves 15,000 actions being made
improperly. Given the political climate of Defense spending and the publicity
that Congressmen can reap [rom it, management by legislation is likely to
continue. In response to those critics of Congressional interference, House
Armed Services Committee Counsel, Colleen Preston, had this to say about
the Competition in Contracting Act,

871'7:3!.11:101:9' of—ja.mes P. Wade, Assistaat Secretary of Defense for Acquisitica aand
Logistics Before the Senate Defense Procurement Policy Subcommitiee on October 17,
{983.
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Other than to decry this legisiation as congressional
micromanagement-an allegedly unwarranted ijntrusion into the
management of the executive agencies-how many people have
actually examined the provisions of the final bu : to determine what
Congreass actually directed? . .. Congress has done no more than set
policies and provide direction on the manner in which it believes the
government procurement process should operate.9
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Most evident during interviews with both Congressional stafl members

x
7

and managers within the Depariment of Defense was the antagonistic

attitude towards each other. Staff members continued lo relate stories of
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how difficult it is to get answers from the Department and what they did get
was often not what they asked for or was (00 late t0 make a difference.
Within the Department of Defense was the general attitude that “staffers”
often did not know or care 1o learn the complex procurement system and
were only after their piece of the publicitly pie. While both sides have their
points, it is evident that the Department of Defense still has no real
mechanism 1o deal with procurement fegisiation. Within the Navy, for
instance, there is only one acquisition qualified Naval Officer on the House
side of the Office of Legisiative Affairs who, among other duties, handles
inquires concerning procurement legislation.

Competition Lead Time. Competition, done properly, takes time. Putting

lcgether a solicitation, establishing source selection criteria, synopsizing.

g
e

evaluating proposals, best and final offers, acquisition ptans, approvals, pre

“
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and post-award business clearances and negotiations is a time intensive

chain of events. Proper planning is essential to successful competition. Too

)
o4

IPreston, Colleen A, "Competition and the 98th Congress,” Contract Management,
March 1983, page 8.
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often this extensive planning is jeopardized as a result of Congress’ lack of
action on Defense Appropriations. Senator Cohen made this point during
hearings on the Senate version of the Competition in Contracting Act in June
1983 when he stated, “We in Congress contribute a great deal to the delays
in spending of dollars during the course of the year since many times you do
not have an appropriation bill, if ever, during the course of the year and
many times not until September.”!9 The solution to this probiem proposed
by DOD officials that were interviewed is the enactment of a two year

Defense Budget or at 2 minimum more use of multi-year funding.

B. SUMMARY

This chapter has discussed a number of the key issues that the
Compeiiiion in Contracting Act and competition in general has brought about.
They are by no means all encompassing but are those that were identified
from the research. The next chapter provides the conclusions and

recommendations to that research.

105tatement of Senator William S. Cohen during Hearings on the Competition in
Contracting Actof 1983 Before the Senate Committee 0o Armed Services. June 7.9, 1983,
US. Printing Office, Washington, D.C., page132.
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VI. CONCLUSIONS AND RECOMMENDATIONS

A. OVERVIEW
So, has the Competition in Contracting Act of 1934 accomplished what it
set out 1o do? Or in the words of Colleen Preston, Council to the House
. Committee on Armed Services, "have all potential contractors been afforded
. a fair and equal opporiunity to compete?”! Wumn the Depariment of
Defense there has been an across the board increase in competition.2 The
v @ Navy's progress in the area of competition has been not only a dramalic rise
. in competilion statistics but a change in philosophy. In testimony before a
House Acquisition and Procurement Policy panel on April 9, 1986 Secretary

of the Navy John F. Lehman said competition and tough negotiating have

P oA A A

reduced the price of an Aegis cruiser from $1.2 billion to $900 million and
that the price of an F/A-18 fighter aircraft has dropped from $22.5 million
each (0 $18.7 million.3 He went on Lo say that the Navy has sought true

PARRAYAIY A

competit.on, not mecely the appearance of competition through source

aln

selection followed by decades of monopoly production. Secretary Lehman
stated, "We have pursued a policy of establishing second sources in every
appropriate program. We have raised the percentage of competition in our
shipbuiiding program from 15.7 percent in 1980 1o 85.6 percent in 1986,

producing an average of $1 billion in cost uaderruns for each of the last four

IPreston. Colisen A., "Competition and the 98th Congress,” Contract Management Issue
3. Volume 23, March 1483, page 8.

ZKellen, Bi!!, “Competition: A Pentagon Battlefield” New York Times, May 295, 1985.

3Testimony of The Honorzble John F Lehman, Jr., Secretary of the Navy Before the
House Arquisilion and Procuremesnt Poficy Panel on 9 April 1986.

YA
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years."d In Rear Admiral Plait's lirst annual Competion Report to Congress,

required by the competition Act, he stated,

There has been a dramatic turnabout in Navy competition
performance since FY 82. The institutional bias favoring sole-source
contracting has been, for the most part, overcome. The remaining
bias is not a major obstacle to increasing competition, although it is a
barrier which must continue to be addressed. Impressive cost
savings have resuited from our competition, while readiness remains
high5
To illustrate his point, the following graphs were prepared by the

Competition Advocate's office.
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Figure 3

4Testimony of The Honorable John F. Lehman. Jr.

SFiscal Year 1983 Annual Report on Procurement Competition in the Department of the
Navy. Prepared by the Office of the Competition Advocate General of the Navy,

Washington, D.C. December 1983.
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How has the Navy turned around such a perceived bias tcwards non-
competitive procurements? The [irst and foremost cause is Secretary
Lehman's continued strong support and policy toward competition. He has
emphasized competition not for competition's sake but rather for the lower i
prices, higher quality, and stronger industrial base which it provides. While
it is politically wise to have such a philosophy during these times of political
and legislative oversight, it also provides a basis from which he can achieve
the 600 ship Navy. He has put together a staff within the Navy that
supports his objectives. The Navy's acquisition executive, Assistant
Secretary of the Navy for Shipbuilding and Logistics, Everett Pyatt summed
up his feelings concerning the future of improvement in the acguisition
process in a May I, 1985 memorandum to Secretary Lehman as follows:
“The Competition in Contracting Act is good and wili reinforce our

competition objectives. 6

B. CONCLUSIONS

This research has led to a number of conclusions regarding the effect of
the Compeiition in Contracting Act and the increased emphasis on
competition in general.

C . Ihe Competition i _ will . l
lerm. 2 positive jnfluence on the acquisitition process, Cempetition has been
made easier. By putling competitive negotiation on par with sealed bid

procedures coatracting officers now have the option themselves how to

6Pyatt, Fverett, Assistant Secretary of the Navy (Shipbuilding and Logistics).
“Improvement of the Procurement Process,” Memorandum For The Secretary of the
Navy. | May 1983.
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proceed with an acquisition without having to get approval to negotiate.

Clearing up the definitions of what competition is and requiring approval

only for noncompetitive actions has given the contracting officer the clout tc

enforce good business decisions.

2 onclusion here has been an incregse in compelition Within Lhe

Department of Defense and specifically within the Navy, It was shown in the
x overview that there has been a real increase in competition across the board
within the Department of Defense. In the Navy, competition figures have
risen dramatically from 25 percert in 1981 to almost 45 percent in 1989

with a projected goal of 51 percent in 1986. There is no conclusive evidence
& that this increase is as a direct result of the CICA. Discussions with Navy
! managers indicate that their competition program was well underway before
the implementation of the CICA and would not put CICA as a major
' contributing factor. Members of Congress and their stafl's, however, [eel that
_-:_ without the statutory requirements laid down Dby the CICA the Defense
\ Department would not have gained the results they have achieved. In facl.
: those Congressional staff members interviewed feel that the Department of
~' Defense stii! has a long way to go before the full impact of the CICA is felt.
They view, as an example, the Navy's goal of 51 percent in 1986 as a glass
: half empty cather than half full

; onclusion 3. The C ition in. G : ide [
(il and oven competilion a3 it Was ofieinally intended. By exempting Lhe
‘ Small Business interests and 8(a) {irms as 3 compromise during conference
the Act is considerably watered down from its original inteat. While
8 80 '
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compromise and the need for socioeconomic programs iS a well recognized
facet 10 our democracy, true unrestricted competition will never be achieved.
conclusi ( The C tion in C : : e
acquisition process 1o the exient originally considered. The general opinion
of those people invoived in the acquisition process has been that the CICA
required some procedural changes (e.g. thresholds for the review of scole
source contracts has changed, Determination and Findings (D & F's) were
eliminated but Justification and Approvals (] & A's) are now required, etc.)
but overall the actual business of putting a contract on paper has not
changed significantly.

m_mmgmmmw Due to the controversy over the
constitutionality of the bid protest provisions of the CICA, they were not
implemented until June 1985. From that time until now the initial impact of
those provisions have been inconclusive. Discussions with senior Navy
acquisition officials have indicated that the initial concern over frivolous
protests and contract delays is unfounded.

Conclusion 6, The Jegal issues involved in t¢ change in regulaions and
policy have vet to be fully realized, Contract law is built upon precedent.
Legal decisions were made based upon the judical system’s interpretation of
various sections of the regulations. With the changes that the CICA involved

it will take years 1o see how they wiil efTect that body of law.
‘ 7 [ ) C 4 - . .
Coniracting Act within the Navy was, for the most pari, 100 Jittle 100 Jate, It

was discussed during the chapter on implementation that there was nc
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definitive Plan of Action and Milestones or something similar to implement
this significant change in regulations and policy. There appeared to be no
one designated ofTice for the Navy from which contracting offices could draw
guidance. Overall, each System command was left to their own devices (o
implement the CICA. Due to the laie publication and distribution of the
revised FAR and appr-priate supplements, many contracting activities had
littie or no time to properly instruct and train their personne! in the new
procedures. .

~ Concjusion 8. Traiping for the implementatio the Competition in
Contracting Aclt was haphazard, The principal outgrowth of the lack of
proper coordination for the CICA implementation was that program
managers and contract specialists did not receive proper training either
before or after the | April 1985 implementation date. The rush to conform
10 the new regulations and policy often left activities with more questions
than anwers resuiting in the CICA not giving people the proper attitude it
should have.

Conclusion 9. The Depariment of Defense's mechanism for handling
acquisition legjsiation needs reform. The antagonistic atlitude between
Congressional staffs and DOD managers concerning acquisition reform is
counter-productive. Congress and their stafTs cannot appreciate how or why
DOD's acquisition sytem works and tbe DOD, conversely, cannot appreciate
the motiivation behind legisiative reform when there is no definitive
mechanism 1o work together 10 accomplish common goals. Legisiative staffs

complain that the DOD bureaucracy is too time consuming and formal while
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the DOD personnel indicate that often Congressional staffs don't know what
they are asking for or they are asking for 100 much 100 soon.

onciusion 10 . { thei (fs_d 1_understand the
acquisition process, While there are a number of extremely well-qualified
and educated individuals on Capital Hill, they simply do not have the time or
experience 10 [ully understand the acquisition process. As & result there is
often legislation or proposed legisiation that does not do justice to the issue
involved or does not address all of the facts.

Conclusion 1!. Copgress and their stafls often do nol appreciate the
impact on the acguision process of conlinyuous lepjslative reform, The
implementation of the FAR and the CICA, as w2l as other legislative reform
meadsures, within a year of each other placed a heavy admiistative burden
on both .the Government and contractor community. Government Contracting
Officers [eit they were overwhelmed by this change in regulation and policy
at a time when their workload was already at a maximum. Contractors had
Lo adjust not only to the FAR and all its various supplements but aiso Lo the
new emphasis n competition in all phases of the acquisition process. Those
Congressional staffs interviewed indicated that, although they knew it would
create some new administrative burden, they felt the iiitent and purpose of

the legislation [ar out-weighed any “inconvience” of those involved in the
acquisition process.

the acauisition process Congress currently has approximately 150 bills
pertaining 10 procurement reform pending. There are a number of reasons

for this. The most apparent is the political impact members of Congress can

85




gg" receive from tlhis type of legislation. Voters car identify with paying
N exaggerated prices for common items like toilet seats and stool caps. When
h the reporters leave and the tlelevision cameras are off, however, there
rJ remains a feeling in Congress that they have a responsibility to ensure that
:.' any money granted to a Government agency is spent wisely. It is their
,_q inherent right as a member of Congress to exercise that oversight "‘
responsibility.

X - . 3 The " ive | Time (PALT) |
i | ipce the jmplementatio the etition in Contracting Act.
The figures shown earlier speak for themseives. What is not clear, however,
,::55 is the long range impact of the CICA on PALT. Some believe that the
2 increased PALT is merely the administrative lag time that comes with any
f"}; new procedure or regulation. Others, however, indicate that this increased

PALT i3 a direct resuit of CICA and will continue. They believe that the
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increased aumber of bidders or offerors, the increased time frames for
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synopsis and the increased requirement for documentation will keep PALT
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at an unacceptable level for some time.
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Zx, sourcing have vet 10 be apalyzed. There is a concern on both sides,
:, Government and contractor, that increased competition may have some
'-‘"“: dramatic efTects {n the future. Buying from a dependable and proven source,
x despite being in a sole source situation, often resulted in better quality and =
.,: lower administrative costs. Developing long term sources with proven

contractors allows for dependable quality and deliveries. Contractors couid

plan for a continuous flow of business and act accordingly (eg. capiial




equipment investments, EOQ for raw materials, etc.). There are iradeoffs in
the cost savings of competition vérsus the increased cost of admicistering
more contrac!’s, having more quality assurance reviews, maintaining
inventories of different manufacturer's parts, schedule delays, developing or
buying technical data packages and maintaiaing them.

In every instance, those Coniracting Officers interviewed indicated that the

increased emphasis in the competition of personal services contracts has
been the most emotional and vocal issue of their customers. They, the
customers, argue that you can compete nuts and bolts but how can
individuals who have the elperience in dealing with their issues and
progranﬁ be competed. Prior to the CICA, Contracting Officers said they
could easily justify sole source contracts for those personal services but they
are now subject to the same, if not more, reviews than the hardware
requires.
conclusion 17 Produclivity of ali rallen since U

implementation of the Competition in Contracting Acl, At the Naval Regional
Contracting Center, Long Beach, for instance, productivity has gone from
0396 units completed per manhour in large purchase in 1984 to 0254
through March of 1986. As with the increased PALT, some argue that the
decrease in productivily is only as a result of the learning curve involved
with the CICA and will increase again over time. Others, however, say that

the requirement for more contract documentation as a resuit of new bid
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protest procedures, longer synopsis requirements and more offerors, that
productivity will remain lower than pre-CICA.
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01 sion 18 ompetitive range determinations have been made even
mere difficult as a result of the Competition in Contracting Acl, Discussed
earlier in Chapter V, the CICA has made this subjective judgement by the
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Contracting Officer more complex and difficuit. Contracting Officers have 1o

L.

now deteymine the point at which to do they establish the competitive range
knowing that an unsuccessful offeror can easily hold up contract award as a

result of the new bid protest procedures. This determination requires more

i3 R h A

documentation and review than ever before and will continue to be a
dominant factor in the acguisition process.

Conclusi 19. T { Def field ,
often the most affected with procurement reform legisiation, Field activities
deal with volume contracling. They generally are understaffed and

overworked. Developing and training for new procedures takes time away

5 hBRARMAT W SO SRDEN

from their desks resulting in an increased backlog. This increased backlog

can cause dissatified customers, decreased morale and pressure to get

b
£

86

’ contracts awarded. These factors lead 1o mistakes and poor judgement.

g

o

= C. RECOMMENDATIONS

’! cecommendati he Nav: { develop a comprehensive 1rainir
’ program for ils contracling aclivities. Al too often the only lime a
ﬁ contracting aclivity receives any outside assistance i3 when they get a
.:,r Contract Management Review (CMR). The Navy needs to establish a mobile
: leam that can visit an activity for at least one week a year and do a
.
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comprehensive review of their program. This review would provide the
latest information on new and proposed legisiation. changes in regulations,
review contract procedures, manning requirements, management practices,
training programs and special interest items. This program should be
established on a completely informal basis with no writlten reports outside
the command. It would provide contracting activities a sounding board for
their problems and disseminate those good practices or procedures found at
other contracting shops. The new Acquisition Training OfTice established in
Norfolk by the Naval Supply Systems Command in October 1985 could be
expanded to facilitate this program or a new office could .2 created. If
personnel restraints made this infeasible a consulting or personal services
type contract couid be let as a test program over a period of one to two

years.

Congressional staffs and the Department of Defense officials agree that the

current procedures for dealing with proposed legislation are inadequate. A
committee of four to eight experienced contract specialists could be
established within DOD to deal and meet with Congressional staflfs over
proposed legislation before it becomes a bill. The cowmittee members
selected from each of the Services would serve a one year fellowship in
Washington, D.C.. This could serve as recognition of those in the contracting
profession who are consistantly outstanding performers. Il successful, the
committee could be expanded to include those individuals from industry

who also represent the best of their community. This committee or working
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group would have no policy authocity and not officially represent any DOD
position, but only provide Congress and their stalTs an opportunity to have
an at least representative group that knows and understands the

Government contracting process.

be expanded. The first annual report submitted to Congress by the Navy's
Competition Advocate General's office is an excellent reference to the
progress the Navy has made over the past several years. In its second
report, however, the Navy should address the issue of what competition has
done for the business community as a whole. During the hearings in the
House of Representatives for the Competition in Contracting Act it was
reported that only 25 large contractors held about 50 percent of the value of
all DOD contracts, and only eight firms conducted 45 percent of all research
for DOD in 1981. As a result of competition can the Navy show that these
figures have changed significantly? How many more firms were awarded
contracts as a resuit of competition? Has the geographical picture of
Defense/Navy contracts grown considerably since competition became a
major policy? Has competition he{ped the Small Business community, and if
so where and to what extent? These questions have a direct political impact
on Congress. If the Navy can show that competition has helped put new
money into Congressional districts, created new jobs and strengthened the
1ax base of communities, Congress and the Navy can show the public that
their tax money is being used to help national Defense as well as directly

benefiling them.
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for futyre significant legisiatitive or regulation/policy reform. The

implementation plan for the CICA was ad hoc at best. There needs 1o be one

central office or activity identified that coordinates the entire
implementation process from begining 10 end. This includes dissemenation
of policy from the Secretary's office, training, and administrative actions.

D. ANSWERS TO RESEARCH QUESTIONS

Responses to the subsidiary research questions will be summarized
cuiminating with the principal research question.

searc est . ajor provisions of the

Competition in Coniracling Act of 19847 The CICA formaily recognized
competitive negotiation as an equally acceptable method of procurement as
the sealed bid procedures. It eliminated the perception that anything other
than formal advertising (now sealed bid) was not competitive in nature. It
placed the resolution of bid protests within the statutory limits of GAO and
required specific response times for the resolution of protests from both the
GAO and Contracting Officer. The seventeen exceptlions 1o negotiate were
replaced with seven exceptions 1o other than full and open competition. It
lowered the cost and pricing threshold from $500,000 to $100,000 and
inserted a statutory requirement for Competition Advocates.

Subsidiary Research Question 2. How did the Competition in Contracting
Acl come about and why? The CICA came about not as a result of the much
publicized spare parts “horror” stories but rather was a cuimination of

efforts that began with the Commission on Government Procurement in
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1972. After a number of previous bills in the Senate failed, the Senate
Governmental AfTairs Committee succeeded in having S. 338, the Competition
in Contracting Act, adopted as an amendment to the Deficit Reduction Act.
The bill was modified during the three week long period of the House-Senate
conference, with the major change being the inclusion of the new bid protest
procedures, adopted from the House bill HR. 5184.

There were two major issues surrounding the implementation of the CICA.

The first was the controversy in which the Executive Branch initally refused
to implement the bid protest procedures of the CICA. This action was
initiated by the Altorney General's office stating that giving the GAO, a
legistative agency, judiciary power was a violation of the separation of power
doctrine and therefore unconstituticnal. The controversy was eventually
resolved after the Government lost one of the test cases in court as well as a
legislative threat to not appropriate any monies to the Attorney General's
office uatil all Federal agencies implemented all provisions of the CICA. The
second major issue was the disagreement by the DOD and GAO concerning
the intent of certain provisions of the CICA. Congress directed GAO to do a
study on the Government's implementation of the CICA and review their
subsequent revisions to the FAR. The issue was resolved in August, 1985
when DOD issued its ceply to the GAO report.

ubsidiary Research Question 4. What were the major policy decisions

. . [ the C ition in C . -

what have bee ipplicat
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decisions? There were no major policy decisions made by the Navy

\ concerning the implementation to the CICA after the bid protest and FAR
' controversies. The Navy did not develop any type of Plan of Action and
RN _ Milestones for the CICA implementation and training was minimal. Industry,

on the other hand, was forced (o develop more comprehensive bidding

u atrategies that caused a significant reduction in overhead and production
-‘.i:,'-‘. costs to maintain a competitive edge over their conterparts.

* Subsidiacy Research Question 5. How can the initial implementation of
- the C etiton | L ct _be utilized to_refine and improve

competition? The inital implemen.ation of the CICA show-.d that the Navy

needs some mechanism to set into motion those actions necessary for a

s
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smooth transition from one regulation to another. [n the future, significant
legislative procurement reform law3 should have one principal office that
will oversee the entire process [rom policy 1o the administrative details. In

those areas in that competition was refined and improved, the debate lingers

L R

whether it was 2 cesult of the CICA or of those intiatives already underway
within the Navy. Regardless of which way the [inger is pointing, it is
) | apparent that ccmpetition has improved in the Navy after the

2 imple mentation of the CICA.

Py
g

Principal Research Question, What impact has the Competition in

Havy? The impact of the CICA has been significant. Competitive negotiation
3 now recognized as an equal to the sealed bid procedures. This flexibility

to the Government allows the Contracting OfTicer (0 either compete a

e
. r
PP

procurement in a sealed bid or negotiated environment depending on the
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merits of each buy. There is no longer a requirement to justify uegotiation
through the Determination and Finding (D & F) process only to receive
approval for anvthing other than full and open competition. Overail, the
managers involved in the procurement process within the Navy have been
forced to redefine their thinking and priorities. The statutory requirement
for competition and the approval process for other than full and open
competion has made those managers consider the long term effects of the
procurement very early on in the acquisition process. Definitive goals for
future competition must be given consideration in all Acquisition Plans.
This, in turn, has caused program managers to think in terms of second or
dual sourcing, standardization, component breakout, technijcal data package
management and a variety of other issues. The CICA has had a positive
influence on the Navy. The problems directly or indirectly atiributable to

the CICA are all workable ones and should be rescived over time.

E. AREAS FOR FURTHER RESEARCH

In researching this project there were a number of areas that could be
identified for further research. The following are some of the more
predominant cnes.

A studv of the CICA two to three years from now L0 see how many of the
issues raised by the law have been resoifved.

How has increased competition afTected the total life cycle costs of major

weapon systems?
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Has increased competition heiped or hurt the industrial base of this
country? What effect has it had on the surge and mobilization capability of
the industrial base?

Has the increased workicad of competition (e.g.. more contracts, more
contract adminstration, breakout programs, increased inventory
management, etc.) continued to keep PALT high and productivity low? If so
what measures are being taken to improve it?

Is the mobile training team concept in Recommendation | feasible?

Is the legistative action group proposed in Recommendation 2 feasible?

A cost/benifit anatysis of increased competition versus the long term life

cycle costs.
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38.338

Be it enacted by the Senate and Houas of
Representatives of the United States of
America in Congress aisembdied. That this
Act may be cited as the “Competition In
Contruacting Act of 1983,

SERVICES ACT OF 1949
COMPETITIVE AND TTrIVE >

Sec. 101. (8) Title III of the Pederal Proy:-
erty and Administrative Services Act of 1949
(41 US.C. 23] et 3eq.} is amended—

(1) by striking out section 303 (4] U.S.C.
233) and the heading of such section and in-
serting in lieu thereof the following:

" COMPETTITON REQUTREIKENTS

“SEC, 303. (n) Except as provided in sub-
section (e) or otherwise suthorized by law,
execulive agencies shall use competitive
procedures Ln making contracts for property
or services. Executive agencies snall use ad.
vance procurement planning and market re-
search and shall prepare specifications in
such & manner a8 1y necessary Lo obtaun ef-
{ective competition with due regard to the
nature of the property or services to be ac-
quired. Executive sgencies shall use the
competitive procedure or combination of
competiuve proceduses that is best suited
under the cireumstances of the procure-
ment action and shall specify ita needs and
solicit bids or propasals in & manner de-
signed o schieve effective competition for
the contract.

“th) An executive agency may provide for
the procurement of property or services In
order t0 establish or mauntain any alterns-
tive source or sources of supply under this
title using competitive procedures but ex-
cluding & particular source for that proper-
ty or services if the executive agency deter-
mines that to do so would (1) incresse or
malntain  competition and would likely
result in reduced overall costs for such pro-
curement. or for any anticipaled procure-
ment. of such property or services, (2) be in
the interest of industrial mobllization in
cuse of & natinnal emergency, or (3) be in
the interest of national cefense in establish-
Ing Or maintaining an essential research ca-
pability to be provided by an educational or
other nonprefit Institution or s resesrch
and development center funded by the
United States.

“(¢) Procutement regqulations shall include
special sunplified procedures and (orms (or
small purchases (o {acilitate maxing small
purchases ef{iciently and economically.

*(d) Por other than small purchases. an
executive sgency, when unng competitive
procedures—

“t1) shall solicit sealed bids when—

LA} lime permits the solicitation, submis-
S10MS, and evalustion of sealed bids:

“(B) the award will be made on the basis
of price and other price-related factors:

‘C) It 1S NOL necessary to conduct discus-
sions with the responding sources adbout
tneir bids: and

WY >

APPENDIX A

SEMATE VERSION OF THE COMPETITION IN CONTRACTING ACT, S. 338

*“(D) there s & reasonable expectation of
receiving more than one sealed bid

*(2) shall ¢ petitive pr is
when sealed bids are not required under
clsuse (1) of this subsection.

“(e) An executive agency may use non-
competitive procedures only when—

*“(1) the property or services needed by
the Government are available from only one
source and no other type of property or

services wiil swtis{y the needs of the execu~:

tive agency:

“(2) the executive agency's need for the
property or services is of such unususl and
compelling urgency that the Government
would be serjously injured by the delay ss-
sociated with using competitive procedures:

*(3) it is necessary to award the contract
to & particular source or sources in order to
(A) maintain s fscility, producer, manufsc.
turer, or other supplier available for fur-
nishing property Or services un case of a na-
tional emergency. (B) achieve incustrisl mo-
bilization in the case of such an emergency.
or (C) establish or maintain An essential re-
search capability to be provided by an edu-
cational or other nonprofit institution or a
research and development center funded by
the United States:

“(4) the terms of any internationai agree-
ment or treaty between the United States
Government and a foreign government. or
{nternational organization, or the directions
of any foreign government reimburying the
executive agency for the cost of the pro-
curement of the propenty or services for
such government, have the eflect of requir-
ing the use of noncompetitive procedures;

“{$) a statute authorizes or requires that
the procurement be made through another
executive sgency or from a specified source
or the sgency's need is for s brand-name
commercial itemn for authorized resale: or

*(8) the disclosare of the executive agen-
€Y's needs to more than one source would
compromise the natdonal secunty,

“(?) For the purposes of applying subsec-
tion (@)X 1)

“(1) property or services shall be consid-
ered to be -available from a source il such
source has the capability to produce the
property or deliver the service in sccordance
with the Covernment’s specifications and
deltvery schedule; and

™(2) in the case of the procurement of

technical or special property which has re-

quired a substantial Initial invesiment or an
extended ZXiiva o prepRration {ur manu-
{acture, and where i 13 ll¥:. :hst produc-
tion by & source other than *he c.ir Al
snurce wouid resuit in sdditich cosi o ¢
Government by resson of duplicatior of .
vestment or would result in duplication of
necessary preparation which would unduly
delay the procurement of the property. the
property may be deemed to be avalsble
only from the initial source and maybe pro-
cured through noncompetitive procedures.

“(g) An executive agency msay not award s
contract using noncompetitive procedures
untess—-
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"{1) the use of such procedures has been
justitied in writing: and

“(2) & notice has been published with re-
spect to such contract pursuant to section
313 and all bids or proposals recetved in re-
sponse o0 such notice have been considered
by such executive sgency.

*(h) For the purposes of the following
laws. purchases or contracts made under
this title wslng other than sealed bid proce-
dures shall be Lreated as if they were made
with sesled did procedures:

“(1) The Act entitled ‘An Act to provide
conditions for the purchase of supplies and
the making of contracts by the United
States, and for other purposes’, approved
June 30, 1838 (commoniy referred to as the
‘Walsh.-Healey Act’) (41 U.S.C. 35-45).

*(2) The Act entitled 'An Act reiating to
the rate of wages for {aborers and mechan-
icy emploved on public bduildings of the
Unltad States and the District of Columbia
by contractors and subcontractors. and for
other purposes. approved March 3, 1831
(commonly referred to s the ‘Davis-Bacon
Act’) (40 U.S.C, 276a-2768-5).".

(2) by sading &t the end of section 309 (41
U.S.C. 280) the following new subsections:

"{h) The term ‘executive agency’ has the
same meaning as provided (n section 4(a) of
the Office of Federal Procurement Policy

Act (41 US.C. 403{a)), except that such .

term does nol include the departments or
establishments specified In section 2303(n)
of title 10. United States Code.

“(¢) The tarm ‘competitive procedures’
means procedures under which an executive
agency enters into a contract after sollciting
sealed bids or competitive proposals {rom
more than one source that is capable of sat-
isfying the needs of the exacutive agency.

“(d) The term ‘noncompetitive proce-
dures’ meanz procedures other than compet-
Itive procedures.

“{e} The term ‘small purchase’ means any
purchase or contrict which does not exr=ed
$25.000. A proposed procurement shall not
be divided into several procurements pri-
marily for the purpose of using the small
purchase procedures.”

(3) by sdding at the end thereof the fol.
lowing new sections:

'SOLICTTATION RFQUIREMENTS

"See. 311, (aX1) Each solicitaticn under
this title snhall inciude specifications
which~

“{A) consistent with the needs of the ex-
ecutive agency, Derrait effective competi.
tion: and

“{B) tnclude restrictive provisions or con-
ditlons only to the extent necessary {G satlis-
¥ such needs cr as suthortzed dy law.

“(2) For the purpoees of paragraph (1),
the type of specification inciuded in any so-
Hieitation shall depend on the nature of the
fieeds of the executive agency and the
market sveiladle to satisfy such needs. Sud-
ject w0 such needs, specilications may be
stated tn terms of —

“(A) {unction so that & variety of products
Or SATVICeS may qualily;

“tR) performance. inciuding spect{ications
of the range of scceptable characteristics or
of the minimum acceptable standards: or




“(2) Any prime contract or change or
modification thereto under which a certifl-
e s required under paragraph (1) shall
contaln & provision that the price to the
Government, inciuding profit or fee. shall
be adjusted 10 exclude any significant sums
by which it may be determined by the ex-
ecutive agency Lhat such price was incressed
because the contractor or any

APPENDIX A

(C) by striking out “negotisted without
advertising pursuant to augthonty contained
in this Act” in the first sentence of subeec-
tion () and Inserting in lieu thereof “sward
od after using other than sesied bid proce-

dures™
(4) i section 307 (41 U.8.C. 35—
(A} by striking out “Except as provided ln

required to (urnish such s certificats, fur.
nished cost or oricing data which, as of a
date agTeed upon Ddetween the parties
(which date shall be ss cioes to the date of
Agreement on the price as i3 practicadle),
¥48 Inaccurats, incomoiete, or noncurrent.

“(3) Por the purpose of evaluating the se-
curscy, completeness. and currency of cost
OF pricing data required to be submitted by
this subseetion. ariy authorized represents-
tive of the hesd of the agency who is an em-
ployee of the United States Government
shail have the right, until the expiration of
three years after final psyment under the
contract or subcontract., (o examune ail
books, records. documents, and other data
of the contractor or subcontractor related
to the proposal for the contract, the discus-
sions conducted on the proposal under this
chapter, pricing. or performance of the con.
LFACT OF SUDCONLTRCE.

t4) The requirements of this subsection
need not be a0piied to contractt or subcon.
tracts where the price is based on adequate
price’ " competition. established catalog or
market prices of commercial items sold in
subatantial quantities to the general public,
prices set by law or regulation or, in excep-
tional cases where the head of the executive
agency determines tha: the requirements of
this subsection may be waived and states in
writing his reasons for such determins.
tior.”,

CONTORMING AMENDMENTS
Sre. 103.°¢a) TRie IIT of the Pedersl Prop-
erty and Administrative Services Act of 1949
(41 U.S.C. 251 et 3eq.) is amended—
(1) In section 302 (42 U.S.C. 252)—

sary to obtain effective competitive with
due regard to the nature of the property or
services to be adquired The head of an
sgency shall use the competitive procedure
or combination of competitive Drocedures
that |s best suited under the circumstances
of the procurement action and shall specily
the n«d- of the agency and solicit bids or
Ins

(B} by striking out mmon ({14
(C) by striking out “by mahl (11>
{(13). or (14) of section J0Ne)." In

designed to achieve
eftective competition for the contract.

“{5) The head of an agency may provide
for the procurement of property or services
n order to estadblish or maintan any ajter.

(er

(D) by redesignating subsection () as subd-
section (b) and

(E) by striking out subsection (d):

(3) by striking out “entared into pursuant
to section 302(¢) without advertising.” in
section 308 and inserting tn liew thereof
“made or awarded after using other than
sealed bid procedures’: and

(6) by striking out “section 302tcx1f) of
this title without regard to the sdvennuaing
requirements of sections 302(¢) and 303.” in
section 110 and Inserting in lleu thervol
“the provisions of this title reiating to other
(5) The table of contents of such Act is
amendad by striking out the lleu reiating to
section 104 and ineerting in lieu thereof the
{ollowing
“See. 304. Contract requirements.”.

TITLE I-AMENDMENTS TO TITLE 10,
UNITED STATES CODE
COMPETITIVE AND NONCOMPETITIVE
PROCIDURES

Sge. 201 () Chapter 137 of title 10,
United States Code, is amended—

(1) in section 2302—

(B) by nnnnc out clauses (2) and (3) of
2302 and inserting in leu thereol

(A) by stniking out the in
subsection (d)

(B} by striking out subsections (¢), (d), and
{e) and inserting in lleu thereof the foliow-
ing:

“teX1) This ttle does not (A) authortre
the srection. repair. or furnishing of any
puolie butlding or public improvement. dut
such authortzation shail be required in the
same manner as heretofore. or (B) permit
any contract for the construction or repatr
of buildings, roads. sidewsixs, sewers. mains,
or sumuAr items using other than sealed bid
procedures under section 303(dX1), if the
conditions set forth in section 303 (dx1)
1pply or the contract is Lo be performed
outside the United States.

“t2) section 303 (dX 1) does not require the
use of sealed bid procedures In cases n
which section 204 (e) of title 23, United
States Code. avplies.”; and

() dy ¢
section (d);

12) by striking out the heading of section
304 and inserting in lieu thereof the follow-
ne

{1} as sub-

“CONTRACT REQUIREMENTS'"

(3) in section 304 (41 U.S.C. 254)—

(A} by stnking out “negotiated pursuant
to section 302e)* in the first sentence of
subsection (a) and inserting 1n lieu thereof
‘awarded using other than sealed bid proce-
fures’”

‘B) By stnking out “'negotisted pursuant
<0 section 302tcy’ in the second sentence of
subsection (a) and insertng in lieu thereof

awarded after using other than sesled bid
orocedures” and

the following:

2y means Any department or es.
tablishment specified In section 2303(a) of
this title.

native or sources of supply under
this title using competitive procedures dut
excluaing a particular source for that prop-
erty or services if such head of an agency
determines that to do 50 would (1) Increase
or maintain competition and would Ilkeiy
result tn reduced overall costs {or such pro-
curement. or (or any anticfpated procure-
mant, of Droperty or services, (1) be Ln the
interest of Industrial mobdilization in case of
S ASLIONAl emergency, or (3) e (n the nter.
est of national def estad or
m ning sa ! research B ey
to bde provided by an educational or other
nonprofit tnatitutien or s resesrch and de-
velopment center funded by the United

"te) Procurement regulations shall include
spectal stmpitfled procedures and forms for
small purchasse to factlitate making small
purehases off iy and 1y.

“td) For other uun small purchases. the
head of An sgency, when using competitive
procedures—

“(1) shail solieit sealed bids when—

“tA) time permits the solicitation. submis-
Mnndevumuono(mled!ﬂds:

“tB) the award will be made on the basis
lm“aunwrmw
is nos
sions with the responding sources about
thetr Dids: and
~“{D) there is resasnable
mmmmmdmd.

“(2) shall r is
{rom responding sources when anlrd bids
are not required under cisuse (1) of thim sud-
section.

of re-

“te) The head of an agency may use non-
{ve procedures only when—

“t3) “Competitive procedurey’ pro-
cedures under which the head of an agency
enters into ¢ contract after soliciting sealed
bids or competitive proposais from more
than one source that is capable of satisfying
the needs of the agency.

4y "N ve Dr *s’ means
procedures other chan competitive proce-
dures.

*(3) 'Small purchase’ means any purchsse
or contract which does not exceed $23.000.
A proposed procurement shall not be divid-
od into severa] pfocurements orimarily for
the purpose of using small purchase proce-
dures.”;

(2) In section 2303 e)—

(A) by redesugnsting clauses (1), (2), (1,
(4), and (3) as clauses (2), {3}, (4). (5), and
(8), respectively:. and

(B) by inserting before clause (2) (a3 re-
designated Dy subciause (A)) the foilowing:

1) The Department of Defense_:

(3) by stnking out sections 2304 and 2303
and inserting in lieu thereof the following:
"42304, Competition requirementa

“fa) Except as provided (n subsection (e)
of this section or otherwise authorized by
law, the head of an agency shail use compet.
itive procedures in making contracts for
oroperty or services. The head of an agency
shall use advance procurement planning
and market researcnt and snall prepare
specifications \n such & manner as i neces.
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“{1) the property or services nerded by
the Government are available {rom only one
souree and no other type af property or
services will satiz{y the needs of the asgency;

"(2) the agency's need {or the property or
services is of such usl and cr
urgency that the Government would be seni-
ously jured by the delay associsted with
using comopetitive procedures: -

“(3} 1t 18 necessary to award the rontract
to s particular source or sources in order to
{A) mauntain a facility, producer, manufsc-
turer. or other supplier avatlable (oe fur-
NISNINE Droperty, or services in case of & aa-
tional emergency, (B) achieve industrial mo-
biltza‘fon in the case of such an emerxency.
or (C) estabiish or mantain an essential re-
search capability to be provided by an edu-
cational or other nonorofit mnstitution or a
research and develooment center funded by
the United Staces:

“(4) the terms of any intermnational agree.
ment or treaty between the United States
Government and s forein government or
international organrzstion. or the dissetions
of any foreign government rermbursing the
agency for the cost of the procurement of
the pruperty or services for such govern-
ment. have Lhe e(fect of requuring the use of
r til.ve pr s .

€5) & statute authorizes or requires that
the prucurement be made througt another
agensy or ‘rom a specified source. or 1ne




ageocy's heed s for & brand-name commer-
ciul iam {or authored resale; or

“(#) the disclosure of the sgency’s nesds
10 more than one source wallld compromise
the naLional security.

“({) For the gurposes af applying section
2304(eX1) hereof: (A) property or services
shall be {dered to be dlshie from &
source If such source has the capahbility to
produce the property or deliver the service
in accordance with the Government's speci-
{ications and delivery schedule. and (B) ln
the case of the procurement of teehnical or
special property which has required a sub.
stantial (nitial iavestment or an. extended
per3d or predaration {of msnufacture, and
whners (U is likely that producuon by s
source athar than the original source would
result in additional cost to the Government
by resson of duplicstion of investment or
would result in duplication of necessary
preparation ¥hich would unduly delay the
procurement of the propesty, tha property
may be deersed Lo e avallabie only from
the initial source and may be procured
through noncompetitive procedures.

"(g) The head of an agency may not
award & CONtract using noncompetitive pro-
cedures unlest—

“(1) the. use of such procedures has besn
justified in writing: and

“(1) » notice hat been published with re-
spect L0 such CONLIACt pursuant Lo section
2305¢¢) of this title and all bids or Proposals
received tn response to such notice have
been considered by such head of an agency.

»(h) Por the purposss of the [ollowing
laws, purchases or contracts made under
this chapter using other than Jealed did
procedures shall be trested as if they were
made with sealed did procedures:

“t1) The Act entitled 'An Act Lo provide
conditions for the purchase of supplies and
the making of contracts by the United
States. and for other purposes’, spproved
June 30, 1938 (commonly referred 0 &8 the
‘Walsh-Hesley Act') (41 U.S.C. 38-48).

“12) The Act entitied "An Act relaung Lo
the rate of wages [or iaborers and mechan-
\cs empiloyed on public buildings of the
Untted States and the Distriet of Columbta
ny contrsctors and subcomtractors. and for
other purposes’, approved March 3, 1931
(commonly referred to as the ‘Davis-Bacon
Act') (40 U.S.C. 276a~3T88-3).

=1 2105, Seliciistion. evalvation, snd award prece-
dupres: notice requirements

“(aM1XA) Eaeh solicitation under this
title shall include specifications wiiich--

‘1) consutent with the needs of the
agency. perrajt elfective competition: snd

“111) nclude restrictive provisions or condt-
110ns ONly L0 the eXlent DECEsIAry Lo salisly
such needs or as authareed dy iaw.

“(B) For the purposes of Sudparsgraoh
tA) of this paragraph. the type of speciiics-
tion included in any solicration shall
depend ob the pature of the needs of the
agency and the market svailadle to satisty
such needs. Sudrect Lo such needs, speeifica
110Ny mAy be stated in terms of—

‘(1) funetion so that s vartely of products
Nt yervices may quali{y.

‘(1) performance, cluding spectlications
of the ranke of acteptable charncteristics or
of the minumum scceptabie standards: or

“(1il) GEMEN reguItEMents.

1y Each sohicitation for sested bids of
competitive proposais other than for small
purchases shall at & mimiraum nclude, ta
addition to the speci(.cationd deacribed In
okemgraph (1) of this subsection—

AL 8 statement of—

“ri; all sigrificant factors, including price,
which the eyecutive agency reASONADIY oX-

APPENDIX A

pects to consider tn evaluating sealed bids or
competitive proposals; and

=(i1) the relative tmportance assigned o
esch of those [actors;

~{B) tn the case of sealed dids—

»(1) & stalement that sesled Lids will be
evaluated without discuslons with the bid-
dery; and

~(il) the time and place for the opening of
the sealed bids: and

~¢C) In the case of competitive proposals—

“(1) & statement *hat the proposals are in-
tended 10 De evalusted with. and awards
made sfter. discussions with the offerors
but might be evalyated and awarded with-
out discussions with the offerors: and

“(i1) the time and place for submisaion of

proposals. )

‘»{bX1) The head of an agency shall evalu.
ate sesled dids and competitive proposals
based solely on the {actors specified in the
solicitation..

“(2) All sesled Dids or competitive propos-
als received In response to & solicitation may
be rejected If the head of an agency deier-
mines tRAL sueh setion is in the public intsr.
est.

~(3) Sealed bids shall be opened publiclv
at the time ang place stated in the solicTta-
tion. The hesd of an sgency shall evaluate
the dids without discussions with the bid.
dars and shall, except as provided in pars.
graph (2) of this subsection, awerd & con-
tract with reasonsdie promptness (o the fc-
sponsibie didder whose dbid conforms to the
$oliciation and 13 most advanisgeous 1o Lhe
United States, solely considering the price
and the other factors inciuded in the soliey-
talion under subsection (aXIX A} of this sec-
tion. The award of s contract shall be made
by transmitting wrillen notice of the award
to the successful bidder,

“(A4NA) The head of 87 sgency shall evaiu-
ate competitive proposais and may sward s
contract—~

~(1) after discussions conducted with the
offerors 3t any LUma after receipt of the pro-
possls snd pror to the award of the con-
tract: or

=tl) without discussions with the offerors
beyond disctissions conducted for the pur-
pose of minor cisrification where it can de
clearly Jemonstrated from the existence of
effective competition or sccurste prior cost
expenence with the product or service that
scceptance of an initial propossl without
dicerusatons would result in {air and reason-
able prices.

“(B) [n the case of award ol s contract
under subpsragraph (AX1) of this psra-
xraoh, the head ot an agency shall conduct.
pefore such award, written or oral diwcus-
siona with all responsible offerors who
submit propossis within & competitive
range. price and other evaluation factors
considered.

“t£) In the case of awnrd of s contract
under subparagraph (AXib) of this parn-
graph. the hesd of an agency shall award
the contract bassd on the Droposais received
(and as clarified. il necessary. in discussions
conducted for the purpose of runor clanfi-
cationt.

=¢(D) The hesd of an agency shall, except
a3 provided In naragraph (2) of this subsec-
tton. award a contract with reasonable
promptness to the responsidle offeror whase
proposal I8 Most advantageous to the United
States. solcly considering price and other
tactors included 1n the sobicitation under
subsection (aXIXA) of this aection. The
nead of the agency shall award the contract
by transmutting written notice of the awarc
10 uich afferar and shall promotly notify ail
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other offerors of the rejection of their pro
posals

“(5) If the head of an agency consmders
that any bid or Droposal evidences a viols-
tion of the antitrust jaws, he shall refer the
bid or propneal to the Attorney General for
appropriate action.

“(eX1KA) Except as provided n pars-
graph (3) of thls subsection—

(i) the head of sh agency intending (o 30
lictt bids or. proposals {or a contragt for
property or services at & price expected L0
exceed $10.000 shall fumish for pubiication
by the Secreiary of Commerce & notice de-
seribed 1n paragraph (2) of this subsection.
and

“(jl) the head of an agency Awarding s
contract {or property Or services st A price
exceeding $10,000 shall furnish for publics
tion dy the Secretary of Commerce & notice
announcing such sward tf there is likely W
be any subcontract under such contract.

“(B) The Secretary of Commerce shall
publish promptly in the Commerce Business
Dally each notice required by subparagrapn
(A) of this paragraph.

»(C) Whenever & hesd of an agency is re-
quired by subparagraph (AXi) of this pars-
graph to furnish & notice of a solicttation to
the Secrewary of Commerce. such head of an
agency may not—

(1) tssue such solicitation earlier than fif-
teen davs after the date on which such
notice ia published dy the Secretrry of Com-
merce; of

“(if) establish s deadline for the submis-
sion of all bids or proposals in response to
such sollcitation that is estlier than thirty
davs after the date on which such solicits.
tion is issued. ’

~(2) Each notice required by pRragraph
(1XAXD) of this subsection shall include—

“(A) AN AcCUrate description of the prop-
erty or services to be contracted for. which
description is Not unnecessarily restnctive
of competition:

“(B) the name and address of the officer
or employee of the agency who may be con-
wacted for the purpose of obtaning s cCopy
of the solicitation:

“(C) & statement that Any person may
submit & bid or proposa! which shall be con-
sidered by the agency; and

“() in the case of & procurement using

itive pr es. & statement ol
the resson Justi{ying the use ol noncompeti-
tive procedures and Lhe idenuty of the in-
tavided source,

“(3tA) A notice is not required under pars-
srADh {1XA) of this subsection |f—

“(1) the notice would disclose the agency’s
needs and the disciosure of such needs
would compromise the nationsl security; or

“({l) the proposed noncompetitive procure-
ment would result [rom scceptance of an
unsolicited rtesearch proposal that demon-
strates & unique or Innovative resesrch con-
cept and the publication of any notice of
such unsolicited research propossl would
disciose the originslity of thought or inno-
vativeness of the proposed research or pro-
Driftary dala associated with the proposal.

“(B) The requirements of paragraph
(1XAVI) of this subsection do NOt Appiy~—

“{1) L0 any procurement under condstions
aescribed tn clsuse (2), (31, (4), or (5) of sec-
unn 2304{e! of this title: and

(i) in the case of sny procurement for
which the hesd of the agency carrying out
such procurement makes & determinalion un
writing. with the concurrence of the Admm.
1strator of the Small Business Asminiustra-
t10M. LHAL it 18 NOL EDDTOPRIALE OF Fresonabdle
to publtsh 1 natice before 1suing & soliCIta-
uon.”’: and
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:4) UY agdding st the end tnereol ‘he (ol
lowing new section
42316 Rotord tvaqusrements

fe) Each hend of an sgency shall estad-
lah snd manwun for & penod of [ive yesrs &
tecord. by [iacal year. ol the procurements,
other than small purchases, Lo sucn (lscal
yeur in which—

‘(1) Nopcompetitive procedures were usery;

~2) only one bid or Dronosal was recetved
after cOmpDetitive procedures were used

*B) The record establalied undef subsec-
tion 1a) 0. thu section shad wnclude. with re-
soecl 10 each procurement—

1) lnformadion identifying the source to
whom tha contract was awarded:

12} the property of servicss obfuned dy
:he Government under the procufement

4) the tolal cost of the procurement.

‘4) ‘he reason under section 1104er of
‘his title [OF the use of noncompetitive pro-
cwgares; and

+3) 1he postion of the off'cers or employ.
tes 3( he agency ¥ho cequired an? ap-
proved the 'ise of noncompetitive croce-
Jures LN SUCh procurement.

‘¢ The nformation :ncluded in the
rerord ejladlished and mantained under
subsection (&) shAil D¢ (ranumitted to ihe
Feasrsl Procurement Daca Center referred
1010 section 6tax S of the Office of Fegerul
P=acurement  Pollcy Act 4l U38C.
AW0WHaAnIn -

-3 The table of sections st the begqinning
cf such chapler 3 woenced —

-1} Dy stnRIng out the items relating o
secuions 1304 and 2303 and mnaerting .a lley
thiereol the {ollcwing:

2304. Competition requirements.

3303, Soucitation. evalugfion. "nd awasd
orocetures.  notice  require-
menta. .

+3) by sdding st the ena theren! the o}
lowing new 1lem:

“1318. Record requirements.
COMPORMING AMENDMENTS

3zc. 02 Chapter 137 of title 10, United
Staces Code 4 amenged~

s Ly sect:on 2306—

“A) Yy stnking dut “nay. n negolisting
IoNIrects under section 1304.° In the second
sentence of subsection (s} End Nserting un
veu thereof "‘may 0 awarding contracta

ler usng other than iealed bld proce-
dures’”:

1B) 3% striking out “negotiated under sec.
tion 2304 10 the (Ira sentence of sudsection
*3) ADd Instrting un iley thereof “swarcc
sfief using other than sesled bid proce
qures’;

+C) by strklng out “section 1304 of .t
ttle.” Ln suDsection ) and lnsertng L liey
ther=of “{his chapter

- D1 in subsection ({¥ 1)

‘11 By JuOking out clause {A) and lnserting
wn fleu thereo! the followingy

‘1) priof L0 rhe swarg of ANy prime con-
tr3ct UnQer this title sfter usILNE Other Lthan
ssaled nid orocedures wrere the ~snlrect
ance s expecied (o exceed $100 000,

it oy slEng out Atnulialea rach
LIACE 1L ADDERIY IN the second DArALTRDN.
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‘) by stniing out negouallon.” n the
(hird varegraph and inserting Ln lieu there-
of “proposal for tha confract. ‘he discus-
slons cogducted on the proposal under this
titis.”: and

{1v} by striking out 1500.000” each Dlace
It s00ears D clauses (B). (C). and L) and
lnserung in lev thereo! “$100.000; and

1) by adding st the end thervof the (ol-
lowing new submection:

“(1} Except L & case in which the Secre-
ary of Defenss determunes that military re-
Quirerienis necessitots the specification of
contaner szes. No contract [oF *he cermage
of Government proverty \n other than Gov.
emment-owned cargo contaners sh-dl re-
Quire carriage of Such Property In cargoe con-
ainers of any siated length. height. of
mndeh. -

13} dy strLIng out JuDeection (b} of sec-
t'en 2310 and Inserting Lo lLieu thereol :he
{ollowung:

‘L) Each determinstion or decision under
section I306(c). section 3)08(gitl). section
23071¢). or section 2313(c) of this titie shall
De Dased On & written finding DY the perton
making ths ocetermination or decirion,
#*Aich {(nding 3nal) se¢ out (acts and curcum-
tances tNat ‘1) clearly indicate why Lhe
iype af contruct selected under section
1308(c) L likely 0 be iess cowtly than any
other type or that :t s mpracticahle o
obtain oroperty or sarvices of the kund or
Quality required exceOt under juch & con-
‘ract. 131 3uoDOrt the (Lngings required oy
section 33C8(gx1). (I} cirarly ingicats wny
Mvence osyments under section 2307:e)
would be wn the Dudlic nterest. of 14} Clearly
\ndicats why the applicaton of section
2313(%) to & contracy or subcontrsct with a
{ore:fn contractor of foreign subcontractor
would not he 1 the pudlic Interest. Such &
{lnding s (inal and shail be keot availebie in
(he agency {or sl least 31x yeals alter Lhe
dats of the determination or decusion. A
copy of the !Ilnging shau be suom.tted o
the General Accounting Offize with each
contract to which It apples. .

i3 by tRK'Ag Syt ceczion 2311 and (neert
Ing In lieu thereo! the (olloming: ~“The heast
ol an agency may delegnle. subject 1o Nis di-
rection, 10 any ather officer or off ziad of
th8t agency. any power urder th:: chap-
ter. " ana

'4) by striking ocut ‘negotiated” wn ‘he
second sentence of section 2113ib) and n-
serting In iieu 'Nereof “twarced afler uang
other than sealed bid procedures”

TITLE (11-ADVOCATE FOR CCMPETI-
TION. ANNUAL REPORT ON COMPE-
TITION

oLFTNITION

Ssc. J01. Por the burdoses of thus title. the
term ‘executive sgency  Nas tne same
mesning &8 provided Wn seciioin 4ia) of the
Office of Pedsrai Procurement Policy Act
41 US.C. 403an.

ADYOCATS POR COMPETITION

Sec. 202, “axl: There s #sadilshed n
earn executive agvncy an wdvocaie (Of com-
oetition.

‘1) zacn head 3( &N executive agency
shail—

tA) Zesignate lor each execulive agency
one c{ficer or employew serving in & posIZiON
suthcnzed for such executive sgency on the
dats of enactment of this Act to serve aa the
agvocats (or competition:

(B) relleve such officer or employee of all
duties and responaibilities the: *re Uicon-
ustent with the dutiss and responsubdilities
of the sdvocaia fot competition. and

(C}) provide such oificer or employee with
tuch Stalf OF RATUSCANCe &8 MEY De recesaary
10 CATY out the dulies and responaibllities
ot the sdvocsie (cr compecition.

tbxl) The savocate (or competition anhail
promote compeliuon wn the procurement of
Property and services.

(2) The sdvocite (or coniPeition N AN ex-
oaculive agency shall—

1A) revigw the purchasing and contrseung
acuivities of the exacutive sgency:

-B) Identify and report to the head of the
executive agency—

1) opportunities to achieve comoelilion
On the Sass of D.1ce and Other signuicant
{aciors i lNe Durcrases and contracts of
the execulive sgency:

b solicitations and proposed soiizitations
which includs usnecessanly detsled speciil-
CALIONS OF unNecessarily restnctive a’e-
mery of need wnich may reduce competl-
uon i1n the procurement activities of the ex.
eculive agency: and

1} any other condition or sction wnich
Ras the effect of unnecesaarily restricung
competition In the drycurcrment acllons of
the executive agency: and

(C) prepare and transmii to the head of
the gxecutlive agency sa annual repurt dJde-
scnbing his activities under Lhis section.

ANWUAL LEPORY

Sec. 303. ta) Not ister tban Sepctember 3u
of each of 1983, 1984, 985, and :988. =uch
hesd ¢ an exacutive agency snall transmut
W the Commities on Covernmental Affaira
of the Senats and tr.e Committes on Gov-
smment Operstions of the House of Repre-
sentalives an1 annual report wncluding he
Information specified in subsection (B).

‘31 Each feport (rafamitied under sudecc-
ta (a1 shell Include—

‘1. & specific description ol all actions that
the head of Whe execulive SQONCY IDLENAS W
tage Juring the next (1acal year Wo—

tA} Incresse “ompetition ‘ofr rontracis
with the execullve sgency on ihe Dsals of
price and other sigruficant {actors: and

‘B) reduce (he numoers and dollar velue
of contracis entered nto Oy the exrcutlve
AgENCY after toilciting Sids Of DrodOsMs
{rom. ar evaiusiing Glds of DropQsAis ¥ith
discummona with. only one source: and

‘3 & summaery s the activilies and accom-
pliahments of ‘ne advocstes lor compelilion
ot t(he executive agency Junng the (cai
yeAr in whi.n the reporft W LAAnAMILLed,

Ting (V~AsrLICANIUTY
Sac. 401. The wnandaments made by thu
Act shall 3aely vilth respect WO any 301iIA-
tiona for Elds of propasals Msued NN "% gjtar
the date (wo NuQudsed AN vV TL7 8y
afler the dnate of ‘he enactment of thu Act
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HOUSE OF REPRESENTATIVE VERSION OF THE COMPETITION [N
CONTRACTING ACT, HR. 5184

-l LSS Yy Sy YT Y Sy EERs LS

H.R. 5184 ‘he Government would be senously :njured by soliciting
bids or proposals {rom all qualifed sources:
IN THE. HOUSE OF REPRESENTATIVES “(B) the egecutive agency deterrunes that exciusion of
March 20, 1984 a current source from the competition i3 necessary o
Mr. Brooks and Mr. Horton introduced the (ollowng bull: establish Jr maintals aitermatve sources of supply and
@huch was referred to the Commuttee on Government mf," to do 50 would wocreass compeution:
- Operaucas {C) 1t 13 necessary to fultil] the goais of sociaily and
. econorucally disadvanuged or sma!l business programs
R A BOLL and all such businesses that are qualified are allowed ‘0
. To revise the procedures lor‘solicxu.ng and evaiuaung bids COTpete: or . .
- and proposais for Government conwricts and awarding such D) :be disclosure of the execuuve agency's requure-
- contracts using full and open compeuton. and for other ments to ail qualified sources would compromuse he
- purposes. aational tecunty.
8Be :t enacted by the Senate and House of Represe:.. “{2) AD executive agency may not award a cootfact using
ratives of the LU'nited States of Amenica in Congre:. practices that are !esd ngorous Lhad full aod open compets-
r assembled. tion uniess —
- That this Act may be citey as the “Compettion s Contract- “fA) the use of such pracrices s {yily justufed in wntng
B g Act of 1984 by the costracung odicer and :be contracung odbcer
o SEC. 2. .2} The OfBce of Federal Procurement Policy Act certifies that such jusufication i accurate and complete.
< i amended by acding at the end thereof :he followng new “{B) the contractng odicer's jusuficaton and certifica-
. ule: tion statements have been reviewed and approved un
ariting by a ugher level odicial invoived in the awarding
o “TITLE 1l—FEDERAL PRCCUREMENT of the contract concerned; and
' COMPETITION REQUIREMENTS *iC) a notice has been published wnth respect 10 such
- “GBENERAL PROMIBITION contract puryuact (0 saction 20uax1NA) and all bids or
“SEC 201. Notwithstanding any cther provisiusi ¢ law. no proposals received 10 response o such notice bave deen

fully considered by such execuuve 3jency.
“iewl) AD cgecutive agency 8 authcnied ‘o conduct 2
srocurement us.ng practices that are noncompetitive oniy

executive agency 8 authorized :0 £2gage 5 aay procure-
ment uniess suca procurement s conducted 10 accordance

- with s utle and mMth the Government-wide regulatons when —

- prucnb:d under section 105(b) as modified pursuant ‘o ‘'A} the property of services required by the Govern.
~ section 205 of thus title. ment are available from only one source and no compet:-
uve alternative can be made available that wll sausfy
“COMPETIT y

co ON AEQUIREMENTS the requrements of the execullve agency:
“SEC. 202.raxi) Except as provided in subsections \b) and “(B) 1t 13 necessary :1) to maintaw a facility, producer.
- 1€}, each execulive agency— manufacturer, or other supplier available for furnishng
- “iA) shall use full and open compeuition in mamng property or services in the event of 3 national emergency.
- contracts for property or servicex iti) t0 achieve :ndustrial mobilizauon 10 the event of such

“iBi sba!l use advance procurement piannuing and mar- an emergency. or (ill) (0 MaiNtawn an essenual research

ket research n ail procurements; capability provided by an educauonal or other nonprobt
'iCi shall use the ~ompetilive practices or combinations irsutyton or federully funded research and development
thereof that is best swted (0 the circumstances of the center,
procurement. and . “(C) the terms of any :nternational agreement or treaty
“‘Di snall state 1ts requrements. prepare specifications. between :he United States Government and a foreign
and solicit bids or proposais 18 3 manner designed to government or internauonal orgsnizaiion. or the written
achieve {ull and open competuon (or the contract. directions of any [oreign government reimtursing the
'(2) For other than small purchases, an execuuve agency, execulive agency for the cost of the prorurement of the
when using compeulive praclices— property or services ‘or such government, have the e€ect
“iA} shall solicit sealed bids when—

of remuinng the use of pracuces that are noncompetuive:
- “il) the award Wil be made on the basis of price and or

N owher price-related factors . “iD) a statute requires that the procurement be made
= "l it 18 not necessary to conduct Jiscussions Wity the from a specified source.

' responding sources about their bids; ang “12) An executive agency may not award a contract using
- “fili) there 15 2 reasosabie expectauon of receiving procuresment pracuces that are noncompetitive unless —

. more than one sealed bid: and “VA) the use of such pracuces is fully justified 1n writing
N “iB} sbail request competitive proposals when sealed by the zomtracting oficer and the contracting otficer
- bids are not required usder clause iAj of ilus paragrapn. certines that such jusutication s accurate and compleze
- “bul) An executive agency o authonzed to conduct a '1B) the contracung oticer’s certufication and justifca-
- procurement using practices tbat are less ngorous than full tion statements have been reviewed and approved in
- and open competition oniy when—

writing by :he "ead of the procurement activity:
o *) the execulive agency's need (or the property or “(CY 3 nouce has been publisbed with respect to such
(] services 13 of sucu unusuai and zsmpelling urgency that contract pursuant to secuon 20¥axliA) and ail tigs =r

O
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proposals received 10 respoasse (o SUCh nouce bave bdeen
fully coaudered by such execuuve agency. aod

(D) the jusuficauon statement prepared pursuant o
clause (A} 1ocludes at 3 muaumum the {ollownag:

(1} an 1denufication of the agency’s requirements

“(i) a desenption of the (acts supporung the use of
poacompetitive practices under paragriph t1) of thus
subsection;

"'} 4 demoastralion, based oa the proposed contrac-
tor3 quaiifications. that such contractor s e oaly
source able to meet e agency's Tequrement:

"1V 2 descnpuoa of the market survey conducted. or
the reasons a market survey could not be conducted. o
locate other sources;

"ivy 3 listing of all potenuial sources who had ex-
presse] ap interest 1n the procyrement and the reason
@hy hey 3bouid be excluded: and

“{vl) a statement of the actions the agency nlans to
take !0 remove of HTvercome 0y barner to competiluon
prier to any 9 q procur for such
requrements.

*(3) The authonity o review and approve certificauons
and ;usuficauons under paragraph i2XR) may u the case of

rocurements invoiving a lotal expenditure by the Govern-
ment Of iess than $230.000. be delegated to another semior
oficasl within the odice or unut respoasibie for the procure-
ment acuwnty concerned.

“(4) 10 no case shall an executive agency be authonzed to
sngage in noncompetilive procurement on the hasis of the
lack of advance planning or concerns related to the amount
of funds aveilable Lo the agency {or procurement {unctioas.

*1$) For purposes of paragraph (1XA} of thus subsection,
alternauve sourves shall be consnidered to be available (or
the production or assembly of spare parts  such sources
have the capability te produce the same or i‘ke parts un
acccrdance with the government's requirements and deliv-
ery schedule. uniess another party has a leppumate propn-
etar? :nterest 1o the parts of thewr manufacture and the
agency wouid be legaily liable to such party if 1t purchases
the same or :ke parts (rom another pany.

~id) Apy jusuficauion, certification. or written approvai
under subsection :b) or icl, and any related account. Jocu-
ment. or other record sbali be made avaiabie for inspection
by be public upon requeat except to the extent that it
coatains :aformauon authonzed uoder cntena established
by an Execuuve order !0 be kept secret |~ the interest of
nauonal defense or (oreign polcy

‘ze) The execulive 2gency’s senior procurement executive
:desigbated pursuant to section 115ax3)) shall approve or
disapprove each procurement conducted under subsection
tb) or .c) and shall estabilsh practices for reviewing such
procurements prior to such approval or disapproval. Ths
authonty may be delegated only to the extent that such
procurement :nvojves a towl expenditure by the Govern-
ment nf less than $300.900

N Simplibed pracuces and fortns shall be used to (acili-
tate making small purchases and to promote competition (n
such purcbases to tbe maxunum extent practicabie.

'8} No execuuve agency may procure goods or services
frorn another execulive agency unless such other sxecutive
agency compiies tully mth the requirements of this titie 1a
its procurement of 'hose oods of services The resthctions
coatained 1p this sybsection are 1n addition to. and a9t in liey
of, any other restniclions provided by iaw

“(hN]) An execulive agen~: ™= a0 "< use L0 InClude 2
produc: of 1 responsible :cuice or gi-up ot responsibie
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sources oo 4 quaified products’ or sumular st without
referning the matter for Anai dispasition to the advocate (or
competiion established pursuant to secuon !1&h) of s
Act
"y -
“(A) there 13 only one product 0o a ‘qualified products’
or simular list
"iB) compeutive procur #ryld lead ‘0 2 sigm-
caot sanngs (i e Federai Goverument andg
“(C) a respoamble small business woyid not stherwise
have the resgurces to qualify a product of 1ts manufacture
for such Last,
then the procuriag agency may reimburse the reasnnable
costs incurred by a small business in qualifyrag a product of
its manufacture for such list
“i1) During the planmng ior contr: cts {or the procurement
of the production or assembdly of spare parts. the head of
each exrcutive agency shall take such s.wcps 48 «re necessary
10 develop 1t requirements so as —
“f1} to maxurure compeuton {or those componeats or
services where competition (v avaladle. and
“{2) 10 \nsure that, ‘o the maimum extent pracucable.
smail and socially aod economucally disadvantaged dusi-
nesses are pot precluded {rom perforrning as prime con-
tractors and subcontractors oo such cootracts.
“(J) As used in thus secuon —
“(1XA) The term “full and open competition’ meaas that

i) all qualiified sources are allowed and encouraged
to submut sealed bids or comgetitive proposals on the
procurement

"fii} no procurement specification or other descrp-
tion of the agency's requirements unnecessanly re-
stricts competition {or the procurement:

"1u) each such sealed tid or compeutive proposal 18
fully evaluated by the executive agency in the seiection
of a contracy recipient. and

“liv) the contract 18 entered 10to only after the execy.
tive agency has received. rom qualified sources. a
sutficient number of segled tids or competitive propos-
als 0 ensure that the Covernment's requirements are
filled at the lowest possible price given the nature of the
product or service being acquired.

“i{B} Such term iacludes grocurement of architectural
or engineenng services conducted io accordance with title
IX of 'he Federal Property and Admmumustrauive Services
Act of 1949 (40 US.C. 451 et seq.).

“(2) The term ‘practices that are less rigorous than full
aod open competiluon” Means practces that permit a himited
aumber nf quaiified sources to subisut offers on the procure-
ment and Lhe executive agency enters into a contract after
receiving seaied bids or competitive proposals from two or
more sources whom the agency deta-mines to be (A} within
‘he competitive range or i B) engicie for selection

3 The te;m) rnoncompetilive’ Means any procurement
practice that results in the award af a2 contract by an
executive agency after receiviag onhiy one bid or proposal.

“(4) The term ‘qualibed source means any responsible
source that has the capabiiity to produce the property or
Jeliver the service :n accordance with the Government's
requirements and deiivery scheduie.

5 The ierm small purchase’ means anv purrcnase ¢
contract that does not exceed $25.000 A nrannqed ~rorure
e 3nail N0C he A an nty eV C ACUTLLIENLS P,
ily for the purpose of using the smail purchase practices
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APPENDIX B

“PROCUREMENT NOTICE

“SEC. 203. :aX1) Except as provided in sybsecton 1¢1 —

“(A} ap executive agency intending to sohicit bids or
proposais for a contract for property or services at a
pnice expected Lo exceed $10,000 shall furmsh for publica-
uot by the Secretary of Comunerce a nouce described in
subsecuoon (b): and

“IB) an executive agency awarding a contract for prop-
erty OF services at a pnce exceeding $19.000 shall furmisn
for publicauona by the Secretary of Commerce a nouce
announcing such award uf there 1s Likeiy 1o be any subcon-
tract under such contract.

“(2) The Secretary of Commerce shall publish promptly 1n
the Commerce Business Daily each nouce required by para-
graphily

“(3} Whenever an esecutive agency s required by para-
graph :1XAj to furusn a nouce of a solcitation to the
Secretary of Commerce. such eyecutive agency may not—

“/A) ssue such solicitauon earbier than Giteen days
after the cate on which such nouce is published by the
Secretary of Commerce; or

“(B) eswablish a deadline for the submussion of all bids
or proposils 1o response 0 such solicitation that 18 egrijer
than thurty days after the date oo which such solicitauon
1§ issued
“ibt Each notice requited by subsecton :aN1wA} shall

include~—

1) ap accurate descripuon of the property of services
o be contracted for. which description 1$ nOt unnecessar-
ily resthcuve of competition;

12! the name, busipess address and phote numter, and
utle of the officer or empivvee of the executiv: agency
who may be coatasted for the purpose of obt~..ung a copy
of the sohcitation;

“(3) a staternent that all qualifier’ sources may submut a
bid or propusal wiuch sball be cunsidered by the executive
agenpcy: and

“(4) 0 the case of a procurement using noncompetitive
pracuces. a jusufcauon lor using noocompeuuve prac-
tices and the 1denuty of the intended source.

TieNl) A pouce 13 pot requured under subsection (axi) U —

"!A) the pouce would disclose the executive agency's
requrements anrd the disciosure of such requiremeats
would compromuse the national secunty: or

“'B) the proposed noncompetitive procurement would
resull from acceptance of an unsclicited research propos-
al that demonstrates 3 umque or innovative research
concepl and ke publicauon of any nouce of sych unsohcit-
ed researrh proposal canpot avoid the disclosure of the
ongalty of thought or 10novauveness of the proposed
research or proprietary data assoclated with the proposal.
"2 The recuirements of subsection (aX1¥A) do not apply

to any procurement under conditions described 1n section
202(bK1XA).

“PROCUREMENT PROTEST SYSTEM

“SEC. 204 12) Subject to subsection if). protests concern-
10g alleged violauons of the procurement laws aad regula-
tions shil be decided in the Generai Accounung Oft:ce 1f
filed with that Office 1n accordance with Uus secucs Auy
such protests ®hich concern alleged violaticns of this utle
shail be pven prionty cons:geration by the General Ac-
counting Ofbice Notlung contained 1n this secion shall be
construed w give the General Accounung Office exclusive
Jurisdiction over protests

,_..
<

[

“ibu1) In accordance with the procedures 1ssued pursuant
10 subsection id;, the Comptrz''-r General -hall ha- - auiner
ity to decCide any protest submutted by an interested partv or
referred by any ezecuuive sgency ot any court of the United
States.

“(2XA) The Coinptrolier General shail notify the executive
agency within one working dav of the receipt of a protest
and the execulive agency shall submit a complete report
nncluding all reievant documents) on tbe protested procure-
ment to the Comptroller Geperal wmithin 25 workung davs
from the agency's receipt of the nouce of such protest n
by case deterrmined by the Comptroller General to be
suitable for the express opuon under subsection :cX 1} such
report and documents shall be submutied wthin 10 working
days from such receipt.

"iB) No contract sball be awarded on the basis of the
protested procurement after the contracung officer has
received nouce of 3 protest to the Comptroller Generai 4nn
®hije We protest is peading.

"iC) U the contract has been awarded pnor to the receipt
of nouce <! ~rotest, contract performance shali be ceased or
the con':sct wiall be susperded upon receipl of nouce and
®hile tr= ; -3t 13 pending. Thus subparagrapn sball not
apply when we protest 13 filed more than 30 days after the
award of the coatruct

"(N) The bead of an ezxecuuve agency or the agencv's
semor procurefnent executive (designated pursuant to sec-
tion 115(a)3)) may authorza the award or performance of a
contract notwithstanding a protest of which the agency has
nolice under subparagraph (B) or (C) —

"1} upoo a wntten finding that compelling. exigent
circumstances which ugnincantly affect vital :nterests of
the United States will not permit awaiung the decision of
the Comptrolier Geperal. a0d

“{i) after the Comptroller General s advised of such
finding
“(E) Pror to the award of the contract, no finding may te

Made under subparagrapb :Dwi) unless the award of the
contract 18 otherwue likely to occur within 10 davs of
noufication of the protest.

“(3) With respect to any solicitation. proposed award, or
award of a cootract protested 1o accordance with this
section, the Comptrolier General 1s authorized to detennune
wheti.er such solicitauos. proposed award, cr award com-
plies with law and reguiation. If the Comptrolier General
cetermines that the solicitation. proposed award. or award
Goes not comply with law or regulation. or both, the Comp-
troller General saall recommend that the agency —

“{A) refrain {rom exercing any of its options under the
contracy

(B} recompete the contract immediately. .

“{C) 153ue 2 new solicitauon;

“{D) termunate the contracy;

“{E) award a contract consistent with the requirements
of such law and regulauon; or

“{F) comply with any combination of recommendations
under clauses (A} B} .C), :D). and -E} and mth such
addiuonal recommendations as the Comptroller General
detertnipes to be necessary n order to promote compli-
ance with procurement Jaw and regulation.

‘(eX1) To the maximum estent practicabie. the Comptrol-
ler General shall provide for the inexpensive and exped:-
tious resolution of protests under this saction. The Comptrol-
ler General shall esuablish an express option for deciaing
those protests which the Tomptroller Generai determines
suitabie for resoluuon wnthin 45 davs from the date of
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protesi Wittun sych deadlines as t"e Compuroiler General
shail prescnbe. Lach execuuve agency sball proviue to any
ioterested party —

“{A) asy nogpnivileged documenty reievant (o the pro-
lested procurement actioa (nciuding tbe report required
by subsection (bX2XA)) that would not give such party a
competitve advantage. Lf the protest s suboutted pnor to
the award of tbe contract or

“(B) any ooapnviieged documents reievant to the pro-
tested procurement acuoa (inciuaing the report requred
by subsection (DR2XA)) U the protest s subrmutted after
the award of the contract
"3} Each decwion of the Comptroller General shall be

ugned by the Comptroller General. or 2 designee for such
purpase. A copy of the decision sheil be {urmusbed to the
Oterested parties and the execulive agency or agencies
\nvolved.

'13) The Cornpuroller General s authonzed to distuss any
protest determuned (0 be {rvolous or wiuch, o0 1ts {ace. does
oot state a valid banus (or protest

“i4xA) U the Comptroller Geseral hus determuned that a
solicitauon. proposed award. or award of a contract does not
comply #ith aw of regulation. of both, the Comptroller
Geanera] may furthar declare the enutiemnent of an 2ppropn-
atk party (o the costs of —

“ii) Aliog and purswag the protest. includicg reasonable
attorney's {(eex. and

“!i1) bid and proposal preparaton.

"(B) Declarauons of entitlement t0 monetary awards shall
be paid promptly by the ezecutive agency concerned os.t of
funds avaladle for the purpose of (he procurem.ent
concerne.

“idX1) The Comptroller General shall, mthin 30 days after
the date of enactmaent of thus title, establish sacS procedures,
30t Incoasistent with this section, a3 may be necessary to the
erpeditious execution of the protest decison f{unction, 18-
cluding procedures (or acceierated resolution of the protest
inder the express option autborued by subsecuon .cxl).
Such procedures shall provide :hac the protest process snall
not be delayed by the failure of any party to make any dling
within the ume provided therefore. and that such failure
may be taken as 30 admussioa of the contesuions made by an
vpposing party.

2} The Corpuoller General may use any authonty
avauable under chapters 7 and 35 of utle 11, United States
Code. :0 venfy cootentions made by parties .o protests
under this section.

“le) Any 1oterestad party adverseiy affected or aggneved
Yy the acuon. or the failure to act, of a2 Government ageocy
1a respect of 3 solicitaten or award may obtawn judicial
review (hereof (0 the extent provided by sections 702
through 708 of utle 5. Unuted States Code. 10cluding determ;-
faU0RS necessdry (o resolve disputed matenal facts or when
othermse Jpproprigte

"1} Upon request of any interested party (n conneclion
wth any procurement conducted under authonty provided
by section !il of s Federal Property and Admunistirative
Services Act of 1949 {40 U S.7. 759), including “rocurements
conducted under blanket delegations of procurement author-
ity. the General Services Adminisuration Board of Contract
Appeals ithe Board". sball review any determination by a
contractung othcer aileged to violate iaw of regulation. or
Soth. under he standard appiicable o review of contracung
officer 4inal decisions by boards of contract appeals

i3} When an action under 'his section 13 nled before
dwarg of tbe chailenged procurement. the Board. at the
request of any interested pac. -, shall promptly hold a near-
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ng to determne whether it should suspend the delegation ot
procurement authonty ‘or the challenged prucurement on
an 1ntenim basus unul the Board can decide the actico. The
delegation of procurement authonty shall be suspended
unless the agency estabiishes that—
“{A} absonmt acuoa by the Board. contract award i
likely to occyr wthun 30 days of the heanng and
“(B) compelling, exigent circumstances which signifi-
candy affect vital nwerests of the United States =il not
pertrut awaiting the decision of the Buard.

“(3) At the request of any nterested party, when an acton
is filed vithun 10 working days of publication of award by
the Secretary of Commerce or receipt of wnitien nouce of
award by the party challenfung tbe award. whuchever comes
first. the Board shall prompuy hoid 4 heanng to determine
whether 1t should suspend the delegatioa of procurement
authority for the challenged procurement on an wtenm
basis unul the Board can decide the action. The Board shail
suspend the ageacy's authonty to acqure any goods of
services under the contract which are previously delivered
and accepted unless the agenc; establishes that compeiling
exigent circumstances which signdicantly afect vital inter-
ess of the Umied >tates will not penmut awaung the
decision of the Board.

“(4) The Board shail conduct such pr £ a04d allow
such discovery as may bHe requiured {or the expedilious. fair
apd reasonadie resolutica of the aruon. The Board shail
endeavor Lo Qve prionity to actioas filed under this secuon.
However. nottung coatawped herein shall conflict with any
deadlines 1mposed by secuon ¥a) of the Cootract Disputes
Act [n making 3 decision on the ments of actions brougbt
under this section, the Board sbail accord jue weight to the
poiicies of this Act. and the goals of economic and eficient
procurement set forih in section 111 of the Federal Property
and Adminustrauve Services Act of 1949 40 US.C. 739
When the Board determunes that challenged agencv acuon
violates procurement law or regulation or the conditions of
any deiegauon of procurement aythonty ussued pursuant to
such sectiou. the Board may suspend, revoke or revise the
delegauon of procurement autbonty applicable to the chal-
lenged procurement. The tinal decision of the Board may be
appealed by any interested party. inciuding :nterested par-
tes who intervene 10 any acuon fled under this section, as
set [orth in the Contract Disputes Act. If the Board revokes
of suspends 1 delegation of procurement authonty after
contract award. the aflected contract shall not be conmd-
ered void ab mitio but shull be presumed vaiid as to all
g0ods or services delivered and accepted thereunder pror to
the suspensior. revocatina or revision of the delegatuon of
procurement authonty. Nothing contained herein shall af-
fect tbe Board's power to order aay additional celie’ which
It 13 authonzed (0 provide usder any statute or regulation.
However. the procedures set forth i1n this subsection shail
onlv apply to procurements conducted under the authonty
contained 10 the Federal and Admiaistrative Ser-
vices Aact of 1949 (40 U S.C. 759). a addition, nothing con-
tained herain shall 3fect the nght of any person :0 hle
»Totests wth the General Accounting Office or contracting
agency or to nle actions 10 the district court or the Court of
Claims of the Uniteq States.

“i$) When two or more acuons nvoiving the same aro-
curement are nled before the Board and cne or more courts.
then the action brst filed shail proceed and all other actions
relaung 0 the procurement shail be stayed. Except as
otherwise provided by law. the filing 2f 3 protest «ith ‘he
General Accouaung Office shall not affect an interesied
pariy s rights to tile and pursue actions involving Federa:
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APPENDIX B

procurernents in the courts. and befcre the Board as author-
1zed in this subsection.
“{g) For purposes of this secion—

“(1) the term ‘protest’ means a challenge to a sclicita-
tioe. of to the award or proposed award of any procure-
ment coatract and

“(2) the term 'interestad party’ means a person whose
direct economic witerest would be aflected as contractor
of subcootractor by the award or nopaward of the
contract.

“MODIFICATION OF FEDERAL ACQUISITION
REGULATIONS

"SEC. 203. The Adminustrator shail promulgate, within 90
days after the date of enactment of thus title, such modifica-
tions as may be pecessary to the Government-wde regula-
uons prescnibed under section 10345} to conform such reygu-
lations to the requiretnents of this title.”

1bi Tbe Office of Federal Procurement Policy Act is
{urther amended—

1) by wnserung after the first section the followwng:

“TITLE 1—QENERAL PROVISIONS FOR THE
IMPROVEMENT
OF FEDERA. PROCUREMENT™;

"2} by striang out “thus Act” each place it appears in
sections J through 17 aod nserung 1o Lieu thereof “thus
utle”,

131 by stnkung out “section 2" in secuion &f) and insert-
ng 10 Lieu thereof “section 101

t4) bv stniung out “section 6(a)” in section 8bi and
1~serung 1n liey thereof “section 105a)”;

(5) by striking oyt “section 6" in section 9 and unserung
12 Lieu thereof “section 105™

{6) by striking out ““section 2" in secton 15 and wnserung
10 lieu thereof “section 101",

i7) by stnking out “section 2 b secuon 15 and wnserung
10 Lieu thereof “secuon 101,

i8) by stnking out the first secuon 15 :reiaung to
repeals and amendments); and

{91 by redesignaung the remawung secuons 2 through 17
as secuons 101 through 116. respectively
SEC 3. Section 115 of the Office of Federal Procurement

Policy Act (as redesignated by secuon 2(8) of thus Act) 13
amended -~

1) by 1nserung “(a)" after “SEC. 115.;

i2) by stniung out “effecuve competition’ in cisuse i1)
and inserung u liey thereof “full and open competition’;
and

13} by adding at the ecd thereof tbe following new
subsections:

“ibK1) There 13 established in eacb execulive agency an
advocate for competition
“ie) Each head of an execuuve agency shall —

"iA) designate for eachb executive agency one seniof
afbcer or emplovee iother than the semior procurement
execulive designated pursuant to subsection «ax i) serving
In 3 positon authorized for such executive agency on the
date of enactment of this Act Lo serve as the advocate for
competition,

“iB» reheve such officer or employee of all dutes and
responsibiliies that are inconsistent with the duties and
responsibilities of the 2gvocate for competition: and

iCi provide such officer or emplovee with such stad or
43s1stance as may be necessary to carry out the duues and
respondibiliies of the advocate for compettion

p.
)
V]

“i¢) The advocate for competition designated under sub-
section (bX2XA) shall be respoasdlie {or removing barners
to and promoung full and open competiion in the procure-
ment of property and services and sball —

“(1) review the purchasing and contraciing activiues of
the executive agency,

"(2) 1dentity and report to the bead of the execulive
agency —

"(A) opportunities and actioas taken to achieve full and
open competition on the bans of price and other sigrufi.
cant factoss 1n the purchases and contracts of the execu-
uve ageocy:

“(B) solicitations and proposed sobicitauons that inciude
unnecessarily detsiied specificauons or unnecessaniyv re
strictive statements Jf need that may reduce competition
In the procurement activities of the exectuve agency: and

“(C} any other condition or action that has the edect of
unnecessanly restricting competition 1o the procurement
actions of the executive agency.

“(3) review all proposdls which have been submutted to the
semor executive for approval under secuon 202(e) and pro-
vide such executive a wrnitten deterrruoation on the validity
of the proposal:

“i4) prepare and transmit to 'he head of the executive
agency an annual report describing — .

“tA) such advocate 3 acuvities ynder this section;

“(B) new itiatives required to increase competition.
and

“(C) barmers to full and open competition thst the
advocate was unable to remove;

“(9) set goals and deveiop pians for increasing compe-
tubion od a fiscal year basis

"(6) develop a system of persona! and organizational
accountability for competition. whuch mayv include the
use of recogniion apd awards to motivate program
managers. contracung oficess. and others in authonty
to promote competition 1o procurement programs
iwhich wll be .mplemented Ly the ageocy's senmior
prees arement executiver and

"(7) emphasize competition 1n programs (ot procure-
ment training and research.

“(DX1) Each head of an executive agency shall establish
and muantain for a perniod of Live vears 3 computenzad file
by fiscal year contaiping records of all procurements other
than small purchases n such fiscal vear. Each record cnall
1nclude —

"{A) the date of the contract award:

"(8) nformation :dentifying the source to whom the
CODLract was awarded;

“(C) the property or services obtained by the Govern-
ment under the procurement: and

"(D) the total cost of the procurement.

“(2) With respect 1o any procurement tn which practices
were used which were less ngorous thao full and open
competiion or whuch were noncompettive. the procurement
record shall include. 1n addition to the information required
by paragraph (1)—

‘IA) informauon 1denufving the procurement practices
used and the reason for the use of such practice. and

“(B) the name and posiuon of the officers or empiovees
of the agency wbo. as required by thus Act, approved the
procurement pracuces used. and the date of suych
approval’

'3} The information incluged in the record establ:shed
and maintained under this subsection snall be transmitied
o and included in. the Federal Procurement Data Svstem
referred 10 1n section ;05(du4: of this Act ’
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THE COMPETITION [N CONTRACTING ACT OF 1984

TITLE VII-COMPETITION IN CONTRACTING

Short Title
Sec 2701 Thus title may be cited as the “Comopetition in
Contracting Act of 1984~

SUBTTTLE A—AMENDMENTS TO THE FEDERAL
PROPERTY AND ADMINISTRATIVE SERVICES ACT OF
1949

Competitive Procedures
Sec 2711 .awl: Section 303 of ihe Fegera: Property and
Admimistritive Services Act of 1949 .41 USC
imended 0 read as follows:

“Competition Requiremeonts

‘Sec 303 ax1: Except as provided in sudsecrions 1b: and
<. and excett in (he fase Sf procurement srocecures other-
“1se expressiv 3uthorized by siatute an execul:ve agency—

“Ar shad comoiv with the {4 ang :pen competition
ceQuIrements set Jut 11 this itle and .n (he mocincations
10 regulauons oromuigated pursuant 1o section 1572 of the
Competition 1n Contracing Act of i934 ana

.+Bisnali use .0 entering into a cuntracs 1ar property or
servites he competitive procedure 3r combination of
competitive procedures (hat s best suited Junger the ir-
cumstances of (he orocurerment acuion

:2: The nead of an executive agency wnen using compet:-
five procequres —

“*Asshali soncit sealed bids ([ —

e permils e coLiClAUDR SuUSANSSiSh. and
evadluaion of sealed bids.
‘e award wiil be made on the %3sis of price and

Jlher price-reiated lactors.

fur. il 18 not necessary to conduct Jiscussions with
‘he responding sources about their tids ang

1V there 1s 3 reasonatle expectation Jf receiving
more than one sealed 5:d: and

‘B shall request competitive proposais .[ seaieq m1ds
are A0t approperiate uncer ciause Ay

‘Beid An executive agency Mav provige for the procufre-
Mert Sl property of services covered by s secl:on using
competilive procedures Sul exCiuaing 4 particular source in
Srder (o esladhish OF MAINtan any diternative source ar
sources ol suppiv for that sroperty of service i{ the nead of
e execulive agencyv getermines (h3t (0 Lo s0—

“A, wOuig Increase of Maintain compettion and would
.xelv result in reduced overall costs {or sucn procure-
ment. 9F fof any anucipaled procurement. af such proper-
Ly 2F services

1By would he 1n the interest of nstional defense in
AdVINR A [3Ciltly .oF 3 producer manulaciurer of Jther
supplieri availabie for !urmishing the propertv or service

i1 case of 3 national emergency or 1ndustrial modiization;
Blg

~C) wouid be :n the :nterest of nationai defense .n
establishung or Maintairung an essentidi engineering, re-
search. of deveiopment capabdiiity 0 be provided bv an
educauonal ot other aonprofit nstutut:on or 3 federa.ly
tunded research and develooment center
2 In fulfilling the statutory requirements relating ‘o

smail dusiness concerns and socially and economicaily dus-

advantaged small business concerns. an executive agency
shall use competitive procedures byt Mav restrict a 50uc:ia-

2100 10 2iiow only SUCh Dusiness concerns (o cnmopete

-0 AR executive agency may ase pgrocedures dther than
competitive procedures ontv when—

i1} the property or services neeged bv ihe execulive
agency are availadle from only one responsibie source
and no other type of property of services #ili sausfv the
needs of (he executive agency

"2) the executive agencvs need ‘Or ihe Ornpertv or

services 1 3f such an unusual and comupeinng srgency

that the Government woutd be serioudlv «njured yniess e

J4gency i3 permitted to LMit the ruMDer ot sdurces ‘rom

wnich 1t soiC1ts bids or propesais.

311018 necessary to award the contract 19 a dart:cuiaf
source or sources :a order 0 Al mantain a ‘ac.
producer manufacturer. ar’ sther supolier avgilabie :or
furnishing property Jr services .n case df a4 ratiunal
emergency Jr (0 acnieve ingusinal mobiization. ar B
€Sta0l1sh 0 ni1aiNlAIN an essential engineering research
or gevelopment capabliity (o be crovided bv an edycation-
4l or otner sonpront :nstitution of 4 [ederaily !ynaed
research and deveiooment center

~4; the terms of 30 internationa: agreement of (reaty
detween the LUnited States Government and a ‘oreign
ZOVErnment ar Internationa: organization ¢ Lhe written
directions of a foreign government reiIMbOUrsing the execu-
uve agercv for the cost of the procurement of Lhe oreper-
v oor services for such Jovernment nave ‘he 2rect st
requiring the use of procedyres other :han Compeuitive
procequres

“S1 a2 stalyte expressly authortzes or requires that the
Jrocurement be Made througnh another executive agency
oF from a Specinea source. or ‘he JReNCY S need s (of a
krang-name commercial item (or autnorized resale

‘6. (he unrestricted Jisclosure of the executive agen-
cv s needs would compromise the national security un:ess
the agency s Dpermnitted o limil the aumbder ol soufces
irom WRICh It CUCILS BIAS OF Proposas. Jr

7i7) the head of the execulive agency —

TA) determines (hal it 1S necessarv .n the pubhc
:nterest Lo use procequrss ather than competitive oroce-
Jures in the parucuiar procurement concerned. and

“B) notihes each House of the Ccnuress in writing of
SuCh dJetermination not leas than 30 davs before 1ne
awarg of Lhe coantract

:d) For the purposes of applving subsection «culi —




1,10 the case of 2 CONLLact (If Croperty IF servived 1y
e Jwarded on he basis of acceptance of an unsouciies
research proposal. the property of services shall be <on-
sidered (0 be avanabie (rom oniv one source if the source
Ras submitted an unsolicited researcn proposal that Jem-
anstrates a unique and :Anovative concept the substance
of which 18 NOt Otherwise avaiiadie 10 tne United States
and does not resempdiee the substance ol a penaing com-
petiuve procurement: ang
12010 the case vt follow-on contracts {of (ne continued
Jeveropment of proauction of Major »vstems o ukhiv
SPeCIalzeq equipMent when .¢ 3 akely that awargd 0 2
s>ource other ‘han the angQinal source wouid result "a Ay
>ubstantial Supucauion af cost (o the Gavernment wnich s
NOt expectea Lo be recovered Lhrougnh comopetition. of 1By
anacceptable 2elavs in !uiblling the 2xecutive agency s
feeds. such properiy Mav be dJeemeq !0 De avauable oniv
‘rom 'he QINAL sourfCe 1N Mav “e ~roCyred Nrough
procedures other than CoMpetitive Drocequres
‘@1 AN execullve 3gency using Jrocedures her ‘nan
CcoMmpetitive procedures (3 JrOCUre Sroperty Or tervicey dv
reason uf the J0pucanon of subsection 1Cy2) HF a6’ ~hali
request offers {rom as manv potentiai sources as 13 oracu-
cable unger the circumstances
‘“4xl. Exceot a3 orovided :n pDaragrach &) an 2xecutive
agency Mav 20t award a contract using procedures sther
Nan comoetilive srocedures ynless —
-A1 Lhe uSe 3l sych procedures 15 uystined 11 %riting
N4 {5 JCCUTACY 3G CUMpIeteness of the just:ncation are
cerunred bv the contracting vtheer ‘or tne contract
“BVI: in (he case of a contract ‘Ar an amount exceeding
$100 299 sych ;ustibcation 15 approved Dy ihe competition
agvocate or the procuring activity
“a:in the case of 4 contract for an amount *xceeding
$1.300.000 such 1usttfication s agproved bv the Aead of
the procuring activity or 2 delegate wno if 3 member of
the artned !orces. 3 2 fag cor general ~ficer ar f 4
CIVIHan, ;8 SerVING 11 3 pO3ILIon 1N grace GS-i6 or adove
unaer ‘he General Scheduie or .n a comparadle or
nigher position under another schegule or
fiin the case of contract for an amount excesding
310 900.900. such justifcation 1S «oCrovad v ‘he senior
arocurement executive of (he agency cesignated duflu-
ant 10 section 1531 of the Othce 2f Fegerai Procures
menat Policy Agt -4) USC 41430 ana
=“C. a3 notice has been out, .hed with respect to such
sontract pursuant o section (8 of the Jhce f Fayeral
Procurement Palicy Act ana all .38 or proposars ra
cerved IN resnonse 10 SUCh NDLICE NaVe deen comsigered by
such executive agencv
-2% [a the case of procurements permitted bv sybsection
:cv2) ihe jusubcauon and approvals required dv paragraon
<11 Tav be made iiter the procyrement has dccurred The
JuSUhCauon ana approved required hy pacagraon 1 >nal.
Aot De requir~d :n ihe case of procurements permitied tv
SUDSECtion :Cx 7Y O 1IN the “ase of grocurements conducted
sursuant ‘o the Act of June 28, 19338 .40 UST b el seq
popuiariv referred 10 as the Wagner-O)'Dav act
£33 The statement 2 jusufication required by 2aragraoh
LaAi snall .actude —
‘Al 3 descripuion of the agency s neeas.
B} an :dentincauon of the statutory excecuon (ram
iMe cequirement (0 use “ampetitive srocedures and 3
lemonstration Sased on (e Hroposed contraciors nuailh-
~ations ar the natyre of 'he procurement. »( ine reasons
0r uINR such exceytion:

APPENDIX C

“Cy @ determunation (hat the antic:paced ¢ost s fair ana
reasonaple
1DY a Jeschiption of the market survev conducted or )
statement of ‘he reason Ja inarketl survev 433 "ot
songucted:
“E) a hstuing 2f the responsible sources f anv 'hat
expressed in WHLING a0 INLErest in Lhe Drocurement. ana
1FY a statement uf the actions, [ anv ‘he 2gencv mav
Lake (O remove or overcome 2 barmier o competiticn
before 3 subsequent procurement for such ameqas
41 The ;usuNncacion raquired Bv 2aragraoh -1 s A1 and anv
re1ated Iccount Jocument. ¢ Jther cecord >hall e made
avaliable ior napection dv the judlic consistent #ith ne
provisions of section 351 of title 3 United States Code

15; In no case mav an sxeculive agency —
“A) enter :nto 3 CORLract fof Sroperty OF services using
procedures other 'han competitive procedures on 1ue hasis
M@ 1ACK D ACVAINCE JIANNINR uf SHNCErNS re:ateq 1) -he
amount st furds availabie o :he agency (o srocurement
functions: e
1B) procyre Trogery or sefvices [rOM another execuy-
live agencv uniess such uther executive agency come.ied
fuilv with the requirements of his titte 10 1S procurement
3f SUCh Dropertv or services
Tre restricuion set out :n ciause (Bi s 1n aadition to and ot
0 ey of . Jrv Aher resthction provided by aw

igal) [n oroer ‘o promote ediciencv ana ~conomv .n
CORLTacting INd (0 avold :ANECetsary burdens ‘or agencies
ana contractors ~eguiations shall crovide fur special simou-
ned crocedures (or smail purchases of property 4nd
APV

"3V A sMaii purchase 13 a purchase or Contract which does
10t sxceed $2% 300

37 A sroposed purchase or contract (OF an amusunt 10ove
$25 0 mav not be ivided .n10 several curchases of Con-
tracey for ;esser amounts :n order '0 use sMail purchase
procedures

41 The nead 2f an agency :a asing small surchase
procedures. shail promote comoeution uncer such proace-
sures o the maximum extent cracticabile -

-2: Terle [I1 of sueh Act 18 fyuriher amendeg 2v inseriing
aiter section 393 the ioilowing new sections

“Plapeiog and Soiicitatioa
Requiremeats

Sec 303A axli In paaning f‘or the procurement of
DrOperty oF TerviCes, 1N executive I1ency $hali—

A spec:fv :ts needs and solicit Jids of 2roposals n g
manner desigred (o achieve (ull and open competition tor
the coutract

iB) yse idvance procurement pslanning .nd market
research. and

C prepare SpecIRCations 10 such mManner 3s 15 neces-
iarv 1o obtain full and spen compenition #1th Jue regarg
‘0 the nature i (Rhe Sroperty f services (0 be icquired
W2 Eachn soncitation unaer this tile shail incruae spevin-

cations which —

A1 consistent ath the provisions of (s utle. ;rerma(
full and ooen compet:tion:

B) :ncluae restrictive provisions or condit:ons onlv *a
the extent necessarv 0 satisfy the needs of the agencw oc
a3 aythomted by law
23} For the curvoses of paragraoh - |1, the tvpe of specin:

cation included .n 2 sonicitanon shail Jedend ON the nature ot
the needs of the executive 3gency and the marxel avai.ade
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10 $3USIV Such Needs Sublect (3 such 1eeds speincalions
may De stated 10 1eMS AT —

A’ fynction so tha. a vanety of products or sefvices
mav quaufy

B) pertormance :nciyding specifcatinng 3f the range
ol acceptable vaarzctenislics or of the TumiMum accepl-
able standaras. or

"C Jesign requitements

-by Each soucitation ‘or seaied dbidy Or competitive pro-
20tals other inan [ur small purchases shaii at a mimmum
IRCINCE. 1N 2G01LI0N 1O the SPECINCALIons Jescnbed 1n subsec-
RV T

Slva statement of —

“As all sighincant jacters. including orice which the
eyeculive agenCy rea.onadiv expects L0 contider 1N evaiy-
aung seaidy bids or compeetitive proposals. and

1811 ¢ relative :mportance assigned (o each of those
factors and

A0 the C3se 3t seaied dids —

PR & 1Y At 1hai seaied T1Cs wi He evdludtea
wiLhoyt GISCU..vns With (he hiaders and

.11 the Lime and place or :he apening of the sealed
198 or
_Biin the 2ase of competilive propusais—

1+ 3 statement that the proposa.s are .~tended (o be
Sva.uated MiIth. any awards made atier -iscussions
aith ine aferors bul MIGh! be evaiualed ang awardea
without -iscussions #ith the oderors ara

N the LiMe and place {or submission of proposals

“Evalustion and Award

Sec I03B .31 an execunve agency shali evaluate >ealeg
".ds ANg COMeLlive PrODOSals Dased saiciy an ne faciors
specihed in tae solicitation

2 Air sealed tias Cr compelilive Sroposais rece:ved an
~eSOONtE 10 3 sudLICilatNN M3V be rerecied :f the neag of 'ne
eTeCUIIVe 3RENCY JeLermines (Nat sUCn 4CH0N .5 .10 10e DUdI
irieresd

Scaied 538 s

9P st

i be 2pened Sutl.Civ at
€ed rIhe su

ime ang
iLaiion The waeCulive 2gency shda
erawale the 5,05 &lhoul Jiscussions #:lh the 5:CJ3e7S ang
sfdr cXCED! as Crovided 0 SuDsechiGh (- Jward g o onLrac:
LR PLT PY AT 4] *espehyisle BIdder whuse
NG AMermLs 0 e Sonucit3Lion ang i Most 34vantarvenus (o
Ine fRiled Nales . ONSeriNg anlv the 27ICe ing he orer
srice-related 12C10r% INCIVYRC (N (Re solicitaiion ynder sec:
t.on julArbat. The awara of 3 contract snaii e made %
transmitting #riten notice of the award 1o e successiui
Didger
3rl The execut.ve agency shall evaiuate competitive
£ro0Mals and Mav awdard 3 conlract —
“Ax afrer Jiscussions concucted itn the offerors at
«fv Lime alier rece:pt cf (Ne Propasals and Drior 10 (ne
3w ars of e coRNLract. af
8 aithou! Jiscussions «ith the sfernrs hevond dis
~uy~gi0ne conducted for the purpase of Mincr “:anincauon
anen it can be cieariv Jemonstrated !rom (e ex;stence ol
fa1i 100 apen CoMoention JF accurale Srioe “0sl exper-
ence with e araducet of <ervice (hat dcceptance <f an
FILal PRODOSAL Without Jixcussions wourd resull .n the
Awest sverd.l £ost 1y the Government
2. !n the case At award M 3 JOALFICT URACT DITARFADN
ard e exsculive 4gencht shaln conauct detare such
1ar¢  arizen e cr3l discussions #un a3l -esponsibie

A

SigtTeL A0 DMl Propusals Aihit § Tompenithive range
2riCe 3% Jther Avaluatian 1actors cenqsered

“ 3. in tne case of award ol 2 conifact cnder paragrach
w81 the sxecutive 3@eNCY shali award the cONLACt dased
AN NE PrOoDOSAls as receiveq fand as C.arined. :f necessdry
in hiscussions  coaducied for  the purpose of  munor
clafincation:

<41 The executive agency shail. excent as otherwise pro-
vided (0 subsection by award 4 CONtraci #ith reasonable
Sromiptnest 10 lhe responsible ;0urces whose DrOCONdl S
most aavantageous 1o ‘he United States. considening price
and 1ae factors :nctuaed .n the SOIICITation under section
J03A:bn (. The executive agency shail awasd ihe contract
by ransMULLING writien aotice of the 3warg (o such arfercr
and shall promoptiv notity ail otner otferyrs of the rejectien
ol their 2roposals.

“eiif :he neaa ¢f an executive ARENCy considers hatany
%14 of Sroposal evidences a viulation i lhe antitrust laws
ne shali refer the bid Or nroposal to the Attorney General fof
appropriate action -

35 Section 309 of sueh Act -4l U S 1531 s amenges Sy
233:ny 3t 0e end (herfeor the (3l:0WIAR new SubMwCl.oRS

5: The t6rM “omOelItIvVe SroCedures Mmeans croceoures
wrder whith an executive agency anters :Nto 4 contract
suftuanl o ful ana Jpen compelition  Such lerm aiso
ngiuges ~

: srocurement of architectural <r engineening ser-
vices ¢ONAUCLeq in 4CCuraance with titie [X o this Act -4v
USC 34l etseq,

:2: the competitive seiection of basic researcrh prepos-

2:5 -esulling irom a eneral soucitation ind the ee”

ceview OF SCIeNLIAC feview -as apdrodriater of such 2ro-

posats. 4nd
‘3:(ne srocedures estabiisned dv the Admumstraior Mt

Venerai Services !Of the mullinle awards scaeduie Dro-

§0am cf the Lenera; Services ACMufistrandn f—

LA DArLCIPalion 1n the program nas oeen vpen 0 3l
responsidie sources. and

‘B orders anc CONLPACLs under such procedures re
suil in (he .owesl overal cost aiternal.ve (o mee!t 'he
qeeds J! Lae Government

¢ Treerms ful ang cDen comperitiun aNd Tesponsihe
\ource have the same Tiean:aygs Sroviged SUuCk ferm™s A
certion ¢ 3l 1ne Utce of Fegeral Prucurement Policy Ac:
i Us Wl

5: The atie 4f contents of such Act S amended v
SUina@ UL the oM reating o sectica U] 4nd nsesiing
ey thereol ne Igllowing

sec 303 Competit:on requirements

Sec 203A Pranning and Solicitation requirements

Sec 303B Evaiuation of bids awaras

-¢ The amergments Maue Sy 1h1S section 40 nat syuersece
o= edect the provisions of section 31a) of the Samul Business
5 USC 8lTay

ice

Caost or Pricasz Date

lec 2711 Nection 104 of the Fegerai Property and agrmun.
tive Services Act of 1949 41 'S I841is amengee v
2d9ing at \ne end thereo! the (ctlowing =ew subsccticn
-3wls A Drime contractor or anv suhcontracior shall be
reayjred to sutmit ~0st of Sricin@ Jata ander the circum
ctances hisies helow and saa:l be required o certiv *hat 1o
IMe Desl Al SUCA COALPACIAP S f SUDCONILACLOr S XNNw ed2e
snd beliel the cost or pricing datad subm:ited were 3ccurat *
compiete and current —
CA-0ni0r (D The IWArd Af any 2PIMe ~ontrIC! nader this
;e uning JIAPF ThAN s&2ied 513 DEACegures -1 ine vontract
Price s cxpecied 10 Prree; 100 00D
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“BY pror o the pecing of anv coatract change ar
inodincation if the price adjusiment 13 exdected 10 exceed
$100 200 3 sych .esser aMount a8 Mav S¢ 2rewchided by
the neaa 3t the agency

“C. omor o ihe award of 2 subcoatfact at anv et
wnere 'he srime COMCACIOr dN:. €ACh Migher Lier sudbcon-
iractor have been required to futnish such a certincaie f
the cnce ol such subconiract .3 expected 0 exceed
$190 290 o>

LY osmor 10 the omcing of any contract change of
modiRCation ‘0 3 subcantract cavered Sy 7:agse (U i he
arice adustment 13 expected to exceed $133 500 f quch
‘eSS€r JMOURt 13 T3V D€ prescriteg v (he nedo -l he
igency

*3% ANV orime CONiract or change or Modincation heretn
unger whIiCch 2 cert:Ncate 18 required undger naragraoh -l
1"210 contdn 3 crovivion that the price 19 (he Goverament
iacluding croft or lee. shall de adjusted 0 ¢xclude anv
SIZTILCANT sums HV wnich it Mav be Jetermined v ‘te
1eCULIVA 2QeACY LAl SuCh Crice was increased hecayse 'ne
CERMIACINT I 3V SubDCON(rACIIr requirad 10 furmsh such o
ceruncate furmiahed Cost Or pricing Jata WAICR. 33 o a sate
Jireeq Jpon detween the Dariies waich -Jate snall de s
Close 10 the date ~f agreement 2n e price as .§ Sractica-
ble: were inacturale. :ncompiete. or noncurtent.

31 For 1he curpose of evawanng 1he accuracy. comoiete
~ess. and currency of Jost Of 2ricing -fata required 19 ve
SLEMItIA] DY 1NIS SUDSEClioN. dny JulhOrIZeq renresantalive
it e IgeNCY AN0 .S an emoicvee uf 'he inited Staies
Ssuvesament «nall dave the right. uanl the zxpirat.en St
INree <2308 alier NNAl Davment under the CONLTACt F sub-
I30LraC 1) exdMuNe Jli DOOKS. fecords. locuments. ind
uther 1ata »f :he contractof of subcontraciar relateg 1o the
cenposdl *he CONract. ‘he Ciscussions Jonducted s 'he
sropusal under this chapter. pncing, or performance of he
<eatract or subcontract

T4 The requirements of this subsection need "ot He
appu=g 10 ICNLPACS 26 subCONtracis where ihe crice s
Passeq on adequate pfice competition, estadiished catalog e
TMarrel Crices of OMmMeErcias items soid 10 substantiai Juan:
ti:es 10 'ne gereral TybiiC. crices set Hv aw 2r reguidlicn
3t o0 2xcectiunal {ased 4nere ihe read f Re =xeculive
agency Jetermines (hal the requirements of ‘hisy subseciion
Mav Ce Faived JnG slates .n #TiNE TS Teasons OF such
<eterminatcn

$: When cost )f pricing Jata ire rot required i te
SUSITILLEd £V IRLS SUOSECTI0N. 5UCH 331a N1V tevertheless Se
requireg Dy the agency i the 1lency Cetermines (hat such
33W are necessary {9r ne evalyauon 5V the jgency <t 'Re
reasonableness of the Price ol “he CONLract Ir subCONLrace

Automsied Data Procesning
Dispute Resoluting

Sec 1713 ) Secuon Lil of tre Federal Property iny
AJministrative Services Act ot 349 4 U 3SC Ts: oo
imenced Dy adding al e eng hereof the iolowang aew
supsection

huic Ugon cequest ol anv ateresied part
MU PNV OFCUreMent CONJQueteag anler e iy
>ection ncluding arocurements conducted under nidnkel
<elegalinns of procureMent authority the board af ccnirac:
sepeals Ol he Seneral Jervices Administration -nersaiter :n
ity .a0section referted 10 a3 the Hoard " snaii review anv
lecition by a contracung othcee aileged (o vioiate statute or
regg.atiun <f both under “he sardard anphcapie (o review
M o-entracting ot "er 1nal Jec:sions Jv boards ot coatract

Jonnecticn
q

Thority o »

[
<
~)

J0peals An interested party who tas tled 4 protest action
unger section 35381 af hte 31 lniteu States STode witn
sespecl o aav procufeMent Mav "ot hie a2 protest action
With res. <t 13 such procurement :nder LRis SubDSE 110
20 'When 4 procest sctian unier ms subsection .s ~'ed
hefore award o! (he “hailenged procu ement. “he board. ad
the resjuest ol anv interes (g party and within (U avs af e
nung ut the arctest action. snall Acid a Kearing tn Jetermine
whetretr :t shouid suspend the srocurernent Juthority e
Admimsteator of the Agministrator s Jeiegation « f procure
ment Juthority ‘or the chaiienged crocurement n an .nter-
«M dasis untui e board can Jec:de the protest action “he
Stocrocurement QulhoPIty »idi Y@ susCefie:
igen cstadhishes (N3l -
TA:20%en0( achion by the doard CONLPACT IWard s axeny
toooccur within 29 Javs at the hearing. ing
By urgent ana cempelling Jircums.ances whICh g

mocantly Jdect .nterests of the L'nitea diates xill Aot

DerTit Jwaitng the cecision of the doard

3T AL Lhe feuest ot any interested Sacty. when 3 Droest
action s died within 20 Javs atler ne s3te 5f pucncaton o
1warg ov the Secretary Hf Commerce of (ne Jate St fece:
af ¥rtten aotice of awarg bv the oarty Caallenqing “he
award. amchever crraes nrt the board <hail. within
davs after the sate of the nling of the protest action. noid a
RealIfg 10 Jetermine whelher i' shouid suspend the procure-
Ment JUthonity of the AdmIMmstrawne ~r the Agminisirator <
Jeegation ol Zrocurement authonty for the chalienges oro-
Curemment on an anterim 2asis T he coard shall suspena e
JRENCY 3 QULRUMLY 10 4CQUIre JAY JONQS Of Services «rder
the CONtract wn-:n 3re A0t creviousiv Jelivered and acceot-
«Q unless (he 2¢ency estab'ishes that crgent and compeiiirg
CIFCUMSLINCEs which signincantiv adect interests 1 re
ted Slates Wil 70t perMIL AWaLINg 'he 16CISION At ihe
~oare

i4) The board sha:l conduct such proceecings ang aliow
SUCR Jiscovery as mav D€ required ‘or the expeditious (air
ang reasonadle resolution of the srotest action T he doars
shall Jive priofity to orotest dctions hleq under this subsec
1100 and shall issye s £Nal J&C:3100 Within 45 wrrking 2avs
ailer 'he 2ate ot orotest nless the £3ard s CRaITman Jeter-
Tines 'nac the Spevine ind JMique cCircumstances ot ‘e
protest sec-ure a langer period ~jowever noOtRINg cONtained
10 s cubYeCTion snai confrlict vith anv Jeadlines :Mpused
bV osection viai of the Contract Disputes ACt ot 19T 4
LU SC 10813 In Mak:inNg I SECISIN oN thA MenLs oL Bretest
actions Srought =nder (M section. ‘he board snall accord
due weight 3 the poucies of (his section. ana :he goaws :f
aconomic and eic:ent procurement set [arth .n thig sect:on
‘Ahen the H0arq setermines 1hat chalienged Jgency aciion
vI0dles 3 procurement statule or regulation or the <ongd;-
uons :f anv jelegation 5t procurement authorily i1ssued
FUISUANL (D 118 seclion. the board Mmav suspend. revoke -
Tevise the aeleyaiion of procurement Julhofiiy 3pphicadle 10
ihe cnalienyed grocurement ‘Vhenever :the Hoard Mmakes
SLCA J ZetermMInation. ! mav. .0 JCccorgance with aeciien
1304 5t ttie 31 mited States Code. further jeciars :ae
2nAtiliement =t an upProoriate Sarty “o (ne custs ol A aling
ARG Jursuing the ¢rotest .ACIUAINR rCcasonabie 4lornev s
femq ind B Rid anag fropnsal prenaration the BRa. -tAcinton
ot 'he noard mMav be appealed by the nead f the agency
INvelveg ind Sv any aterested party. iaciudiag nteresten
Pir'!ﬂ #ho ntervene in any Trotest Jcuon nlea -:nder My
subDsection, ;8 set (orth :n the Jontract Cisputes Act 21 (57

°%
41 U SC n0l 2t seq - I the Doard revekes ot suspends ihe
crocurement Juthomtv of the AJmimstirator or the Admiris.
trator s Celegation of drocare AeAt AULNOCLY alter < DALTICY
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sward ‘he adected contract snail be presumed vand as to
all go0ds ar tervices delivered and Jccedied Nereunaer
Dr10f 10 the SUSDENIION. revOCa(ION. OF revision of Lhe deieRa-
100 2 procutement authonty Nothing contained in this
sudbsection shali afect the doards power (o order any
daditional relief which 1t 15 ayuthorized 10 provide under anv
siatute or regulation However the procedures set (07th in
s subsection shall onlv apply 10 procurements conducted
under the authority conlained n this section In addition.
aothing contained 1n this sudsection inall adfect the nght of
3Ny Derson 10 hle protests with (he coniracting agency or o
~le actions in the distnct court vr the initea States Claimsy
Coum

5> The board 's authorized 10 dismiss anv profest action
determined 0 be {fivolous or which. on (18 {ace. Joes not
state 2 valhid basis for protest

161 The doard shail. within 180 davs after the Jate of
enaciment of (s subtection 3dopt and :ssue such cules and
Seocequres 7oL tNCONMIStent with ‘Nis 1€Ction 33 mMav de
“ecessarv 10 he expeditious Jispositon of protest actinng
nled unger authority of this subseclion

T+ Fare pursoses of (nis subsection—
‘A« the term protest mMeans a chaienge v 3 solicita.
1100 OF v the award or proposed award af anv procure.
“Ternt CONirac: and
‘B) the term interested party means an acwual o

srospective bidder ot cderor whose Zirect ec2RomMIC In-

terest #0uid be adecteq By ihe awara or nraward of the

contract ~

51 The 1mendment made Sv this 1ection 3nall reasa o de
etfective hree vears ifler sucn imengment nrst takes
efdect in accorgance with section 2731

Coalformiog Amendments

Sec 1714 2a) Title 111 of the Feaera: Property and agmin.
Sirative Services Act of 1949 41 USC 251 et seq 18
amended —

vi:in section 302 (41 USC 2%2.--

+A) DV SIrKing out the second sentence in subsection
5

B: by striking out sybsectians -¢ d) ana -e! ang
inservng :n neu thereof the foilowing

‘el This e Joes NOL:Ar JuLnorize the erection repair
ar turmismirg of any puydhic dbullding >r sublic improvermnent
Sut snch Juthorization snail be required :n the same manner
43 Neretotore or -B) permit anv contrart for ne construc-
tion or repair of duildings. roads. sidewa.ks. sewers mains.
or simMItar .lems using ather thar seaied bid procedures
uynder section J03i3x2x%A) if the conditions set forth n
seciion J03iar2uAi apply of (he ontract is to be performed
outside the United States

31 Section )03iax2x A1 does not require the use of seaied
id procedures .n cases :n wnich secr:on 204ie) of title 23,
United S ates Code. apples * and

C. by resss;gnating suosection [ 3 subsect:on 1d)

*21 by striing out the neading ol sec:ion 304 and inserung
.0 ey therec! the {ollowing

‘(‘oatract Requirements ':

-3 in section M4 4} LSO 294 —

-A: by striing oyt  negoliates Dufsuant tn section
302ct inune nrst sentence ol subsection -3. and ihserting
n lieu thereof Jwarded af{ter using 2(rer (han sedied Hid
ptiedures

‘B- by strikjng oul ‘negotiated pursuant (o secuon
302C: T in Lhe second sentence Of subsecion 41 and insert
ng 10 iiey thereof “awarded alter using other than seaied
bid procedures _ and

+C) by stmking out “negotiated without advertising puf-
suant to aythority contained n this AcCt in the nrst
sentence O subsection iC! ang inserting It ity Lhereot
‘awarded after ysing other (han sealed bid procequres
14110 saction J07 i41 USC 25T =

‘A) by stmking out "Except as provided (n subsection
151, ang except” in the second sentence of subsection :3)
and inserting n i1eu thereof "Except

1B) by stnking out subsection bl

C by striking out “by parageaphs .11i<13: or :14) of
section 3J02C 7 in subsection ¢

D1 by redesignauing subsection i€ as subsection.bi. and

1EY by strixing aut subsection (d).

151 5y strikIng out “entersd tnte pursuant to section 302ic:
without adverusing.” 1n secuon 308 .4i USC 298, and
thserting (A ueu (hereof "“made or awardes ajter using other
than sealed b1d procedures  and

+A1 by striking out section 30Zicw1d, of this utle without
regqard lo the agverusing requirements ot sections 30%°¢
and 303 " in section 31041 1I'SC 26M ang inserung :n lieu
thereof "the provisions of tnis title ~elating :0 other :han
tealed Did procedures

1ty The tabie o contents of sych Act 1S amended bv
strixing nut (he item relating 0 section 304 ang inserung :n
ey thereof the toilowing

Sec 104 Contract requirements ¢
Subtitie B-iamendments 1o Tiile 10 Unued States

Coder Detense Procurement: Deciaration of Policy

Sec 2721 Section 2301 of utie 19. United States Code s
amended to read as {oliows

12301 Congressional defense procurement poiicy

121 The Congress nnds that .n order 0 ensure national
defense preparedness. conserve hsacai resources. and en-
hance defense production capability 1t is In the :nterest of
the United States that property ang services bde acauired ‘or
the Department of Defense 15 the most Limely economic
and #thcient Mmanner [t is therefore (he poiicy of Congress
that—

“it {ull and open competitive procedures snaii de used
by the Deparrment of Defense :n acrordance with the
requirements of this chapter

3% services and prooerty “inCIuding weapon svirems
ana 2180Ciated 1itemsy) for the Depariment of Defense be
acquired by any kind of contract. other than cost-pius-a-
percentage-of-cost contracts. but including multivear con-
tracts. that will promote the interest of the LU'nited States.

13 contracis. wnen appropriate provide incentives 'a
CONIPICLors 10 IMprove proauctivity LArougn investment
i capital facilies. equipment, and advanced technoiogy

14) contracts for 3dvance procurement 3f cornponents
parts. and materials necessarv for manufacture or for
logistics suppart of a weapon svstem should if feaxible
and practicabie bDe entered 1nto 11 4 Manner (0 achieve
=eonamic-lot purcnases and more ethcient production
rates.

"% the head ol an agencv use advance procyrement
pianning and marxet research and drepare contract speci-
hcations in such 3 manner 3s 13 necessary (o 2bla-n (uil
4nd open cumpetition with dque regard (0 the nature if the
properiy of services 1o be acnuired and

“Ai tre neag of an 3gency encourage the yevelopment
4nd maintenance of 2 procuremeri Jareer management




APPENDIX C

SrORram 0 ensure 2 professional procurement work

force

b1 Furiher. it 1s the policy of Congress that procurement
oiicies ang procedures [9r the agencied named in section
2303 of thus ttle snall in accordance with (he requirements
af this chapter -~

‘1) promoce full ang open competition:

12} be mplemented 0 support the requirements of
such agencies in ume of War or national emergency as
weil 33 1n peaceume:

'3 pramote responsiveness nf the procurement svitem
10 agency 1eeds by simolifvirg and streamuning procucre-
ment processes:

‘14) promote-the attainment and Maintenance 5 essen-
tial capaoility in {he lefense industrial dase and (he
capability of Ihe United States for :noustnal mudilizativn

*5) provige :nCentives (0 encourage CONLractars Lo take
ICLIONE 4N0 Make recommencations that #ouid ceduce the
Jo31s to (ne Unitea States relating 13 (he pyrcnase or ise
Wi pro_riv 2 servicey (0 D€ acquired under contracts

(6} promote the use 31 commercial Drogucts wnenever
practicavie. ang

TV require 1eSCrioUICNs of agency requirements. when.
eyer pracucabie. in terms of {unctions (o De performed or
pertormance reyuired

c1 Further. 1t s the pohicv of Jongress Rat 1 far

crepcruion of the purchasss and Contracts #ntered into under
23 ChIpter He Places Mith sMa.i Susiness concerns.

QlariBcanos of \ppiicabdriy of

Chapter 137 of Title 10 to
the Secretary of Defense:
Derigition ol Lompetstive Procedures
Sec 2722 :ar Section 2302 of utie 1v. United States Code.
3 amended (d read as (viiows.
123U02. Dennitions
‘In thus chapler °
‘1, Head ol an agency means :ne Secretary of Defense.
‘e Secretarv of the Armv lecretarv Hf 'he Navv ihe
Secratary ol (he Air Force Sacretary of Transportation
ard the Admumisirator of (he Naugnai A:ronauetics and
Space Administration
2, Competilive peocedures Tedns ;jrocedurds under
atig the nead o an sgency enters ato 4 COALLACT Dursuani
10 fuli ana open compention. Surn terM 2i80 incCiudes —

Ay procucement i arcnitecturai o¢ engineering ser-
vices congucted in accorgance with ticle iX ot the Federal
Property ind Administrative Secvices Act of (349 -4l
USC 54l ecseq.:.

iB) (he competitive seiection far award of basic re-
search croposals resuluing from a general solic:tation and
the peer 7eview .f sCienlhc review -2 apprapriater of
such proposais. and

“C) the “rocedures estadblished bv the Admimstrater ot
jeneral services iar ‘he multicie award schedule pro-
stam ot the Generai Services Admunistration i —

1) parucipauon (n the program Nas been open (2 ail
responsibie sources. and
T arders and contfacls Jnder such program resuil
in the ;owest overgil cost alternalive (0 meet the needs
of the {Jmited States
:3) The terms full and noen competiticn and responsitle
wource Mave the meaningd fiven such terrms ia section § of
the vthce ol Federal Procurement Pancy Act Al 50
Wl

Ll/-

1b) Section 2303 of such ttie 15 amended —
t11 10 subsection 3 —
“tA) by sthking out “purchase. ind contract ‘0 pur-
chase. ' and inserting 10 lieu theceof “procurement
“B) by striing out Taamed in subsection (bl and aii
services.  and :nserting in iiey thereaf -other than land:
and all services’
“iC) by reaesignaung clauses (1) through 1$) as clauses
12} theough ¢4). respectivelv: ana
“iDY by inserting before clause 11} 133 s0 redengnated
the toilowing Aew clause
‘11 The Depariment of Defense ~
12) Dy striy.eg sut subsection (Dt and
3} 3y redeaigaUNG subsection (€1 s sybsection 1b)

Cizpetitive Procedures

Sec 2723 iy Secuons 2304 jad 2305 of title 12 Uniteg
States i"»de. are amenaed to read as !ollows
3 ..o Tompetition requirements
Ta .. xcept 18 provided .n sybseci.ons .5 and .cr ang
axcept .n the case 5 procurement procedures oiRerwise
expressly authorized bv statute. the nead of an agencv —
‘TA) snall comply -aith the full and open competitinn
requirements set Jut L this chapter and in the mModihca-
CNS L0 regulalions proMuilated pursuaal Lo section 2572
of the Jompetition :n Caniracung Act of 1984 sng
“B) shail use :n entering Lo a contract far srogerts e
services !he compeui{ive jrocedure sr combination -t
competitive procegures that .8 bedt suited under the .:r-
cumstances of the procurement action
‘Y The neac ! an agency. &ren Using SOompetlive
procedures —
TA) shail sohicit seaied bids i —
T ume permils the solicitation. submission. and evalu-
ation of seaied dids:
) tne award will be made on the hasis of price and
Jther snice-relateq factors:
1 it 13 NOL NECesSArY 10 ennduct discussions with the
resporQing sources JbOuUt their 5133 and
‘vl there :s 2 reascnable e<xpectation of recewving
more (n2h one seaied Hid. and
By shail request comoelilive proposals (rom ressonaing
sources if sealed Sids are not Jppropriale under <iause « A
“bul: The head of an agencv mav provide for (he pro-
curement >f Dropertv Ir services covered Sv this chapter
using competilive procedures byt exciuding a partcuiar
source n order to- es3blish of maintain any aiternative
source or sources of suppiy (of :nat property ne sarvice :f
(he neag of the agency Jetermines (hat !0 40 S0 WOoUL)—
iA) InCrease of Maintain compeLition and wouid keiv
resuit :n reduced overall cosu for such procurement. —r
for anv anticipated procursment. 2t oroperty of services
21 be in ihe interest ol national Jeiense 1n having )
facility 1ar a2 producer manufacturer. Jr nther supplier:
avaitable (or fyrnisming the property Or service In case ot
a natianal »mergincv af industirial mooithzation. se
U1 be :n the interest of national defense in estaciisning
or MaINt21NNg an essential ¢ngineering, researcn. ir .le-
velopment capability (0 be provided bv an educational ¢
aher aonpeant cnsulution or 3 federally (unaed fesearcn
and deveinpment center
2 In fulnlling the statuterv requirements relating o
small tusiness concerns and soc:aiv ang economiculy is-
advantiged small tusiness concerns the head of an aeency
3hall use competitive procedures DUt Mav 23LrICt 2 >0ncita:
1100 (0 atiow onlv uch BusINess CONCerns 1o curripele
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APPENDIX C

‘c The nead of an agency Mav use procedures o\her than
comoetitive procedqures ofily Fnen —

1} (be property or services needed bv Lne United
Stales 3re availadle trom oniv one responsible source 2ng
nuotner type of property or services will satu(y the neeas
of the agency.

121 1he Jgency 3 need [or the property or services is of
uCh an unuitual and compelling urgency that the Lnited
Stater woyig be seriously injured uniess the agency 1
permiited (0 iiMit ‘he nuymber of sources irgun which 1l
3OUICILS Dids of proposals.

idiits necessary (o awaid the contract to a particular
3Qurce oOr sources :n order (o0 tA; manuin a lacihity
producer. manulacturer. of other suppiler avaiiadble for
(urmsming property or services in case of a nauonal
emergency or 10 achieve industrial modilization. or 1 B)
€3ladiish Of MAICIAIN Jn essential engineering. research
Jr Jeveiopment vapabiillv 1o be provided bv in education.
a1 2f J(ner nonpront institytion or a federaily funded
research angd development center

idi(ne terms of an internationai agreement or a (reals
between the L'rited States and 4 foreign overnment O
interMalional drganization. or the written directions of 4
foreign Jovernment reimbursing the Jdgency for the cost
ol jne procurement af the property or services {oF such
guveramuenrt nave the effect of requiriag the use of proce.
Jures 2iRor TR 3N cOMPpetitive aArocedures

7S, 3 s13tute AYTressiv AytNOrizes that re procuremen:
be made iRrough another agenc: or trom 3 specined
tource 3r the 3genc s need s for 2 drand-name commer-
c:al item (of aulhorized resaie

61 ihe uarestrictagd disc.osure 3! the agency < neecds
would comoromise Lhe naLioNa1 weCLrity uniess (ne agency

s pefMitied 1+ .Mil the rumber of soufces irom which it
solicits Bi¢s -~ Droposals. ar
the nead =l cxecutive agency --

TTA) Zetermines that il s necessarv n Lhe public
Inter AL (3 use SrOCegures Hther INanN COMDeELILIVe proce.
dures (n the partirylar orocurement concerned. and

181 a0unes eacn House of the Congress in writing i
fuch Jetermingtion not :ess (han 30 davy delore the
1Ward of tae contract

14 For the purposes of 3pplving subsection (el =

f1vin the case ol a contract for property or services !n
be awarded on the basis of accepiance of an unsolic:ied
re1e3rCh Oropnsal the droperiv or services shall be con.
s1dered L0 Ne avauaoie irom nnlv one source f the ssurce
has submitled Jn unsaliciied research proposai that dem.
nnstrates 3 umgus and innovalive conceol the suhstance
ol which i3 not nthe~wise availabie (0 the United Stares
and does not resembie the substance of 3 pending com-
peltive srocurement: ynd

2110 the case of folinw.on contracts {or the continued
develooment ar oroduction vl malor svsiems or nignls
specidlised equipment wnen il 1y iikelv that award (0 3
sourre ather than (he ariginal wuree would resuit 1n : A
substantial duplication nt cost to the ('nited States whick
1 A0t expecied 10 be recovered through competitinn  r
‘B1 unacceptadle deiavs in fulfilling the agencv s needs
1UCh property Mav be deemed (0 be availabie oniv irnm
(he 2MIEINGI source 3nd mav he procured throygh proce.
dures other than Samoetilive procedyres

= The nead of an Jgencv using procedures nther than
campetitive procedures (0 procure propefty t services hy
reason of The application ol subseetion -c¥ ) ar icwhy <hgli
request nflers rom 29 mManv pOLENLIA] SNUPCEY a3 I practi
~dbie uNger (Re Cirrumstances

tal. Except ag provided in paragraph 12t Lhe nead ot an
agency mav Nnot award a CONLract usiNg procedures otier
than comoetitive procedures uniess —
“iAr the use of >uch procedures i3 justined 10 ~ritng
and the accuracv and completeneas of the jusuihcation are
certihed by (he coniracung odicer for the contract.
“!Bi the justihcation 13 apyroved —
Tipin the case of 2 contract {or an amount exceeding
$10C.000. by the competition advocate {or the procuring
eLiivily
Ty in the case of 3 contract [or an amount exceeding
$1.000.000. tv an othcer or odhcial wno. 1f 2 member of
the armed force: ‘s a3 general or dag odhcer or «f 2
civillian. i3 serving in 2 pomition 1n grade GS-16 or
above under the Leneral Scheduie of 1n a2 comparable
or higher position under another scnedule: or
‘U an the case of 3 contract for an amount exceed-
ing $10 000 J0G bv the seninr procurement execulive of
the agency Jesignated pursuant 0 section 81, ot Ne
Othce nf Feaeral Procurement Poficy act 4l USC
4iich. ang
“Cr 2 notice has teen pudlishec with respec! 10 such
contract pursuant (o section 18 of the Othce ot Federa:
Procucement Poncy Act ang all bids or proposais re-
ceived 10 response tn notlice have been considered Yy (he
heag of the agency
“2iIn the case of procurements permitied by subsect:on
~Ce2l e USUACAUON 3Nd IPProvars ceqQuired dv paragraash
«1: mav be Mace after the procurement has occurreg The
Justincation and approvais required by paragraon (i stail
noL De requifed in Lhe case Ol procurements permiited Sv
>uDsection ST, Sr W0 the Case 3 jrocuremenyy coaducted
pursuant to the Act of June 24 1918141 USC 4b el «eq.
pooularlv reterred (0 as the Wagner.O Dav Act

131 The statement of justincauon required by paragrapn
IvAYsnall inciude —

iA) 4 Jescriplion of (ne agency s needs.

81 an ident:pcation of the statutory exception (rom
(AC reguirement (0 use competiiive procedures ang «
demunsiratiun. based On (he proposed CoNtractar s quelin-
calions or the nature o[ (he procuremen:. o!f (he reasons
fur ysing such exception

(7.2 getermination (nat ne anucipated cost 18 fair and
reasnnable

iD1 a descripuon of (he market survev conducted v
statement Of the reasons 3 mMarket jurvey was ot
congucted ’

GEi 3 hsung ol the responsidle sources f anv that
expreised in WrILNg 4N intereyt 1n (e procutement ang

‘F- a statement of ihe actions :f any tn~ dgency may
(ake 10 remove ar gvercome anv Darrier (7 ompetiuon
belore iny tubsequent procurement [0f fuch neeas.

141 The Justincauion required by paragraph +ls A and ans
related account jocument ar other record snall he mage
availabie [of nsDECHINN OV (e HUBIIC cONsIstent with ‘ne
provisions of section 352 of title §

15,00 N0 L25€ Mav Lhe Nead 0l an igency —

iTA) enter into a3 contract for property or services yying
procegures niher (han cumpetitive srocedures an the besit
of the 1acx ol agvance sianning or concerns related :n (ne
aMount of funds availabie () the agency fnr procurement
tunrunny ar

‘Br procure property ar services from annther agracs
unleag such other agency complies fullv with the require-
ments of this Chapter 1N (s procurement o such preper's
aF LArVICee
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APPENDIX C

The reqatmction contained in clausy «BY 13 10 aadition (0. ang
not 10 ey ol. any other resunction provided by law
‘gal) [n urcer 10 promote ediciency and ecuromy in
contracuing and (o avoid unnecessary (oe agencies ard con-
tractors. reguiations shall provide for special simplified
procedures (or smali purchases of property and services.
21 A smali purchase 8 4 purchise ur CUNLract “enich does
not exceed §23.000.
i3 A proposed purchase of centract (or an amount dbove
125 300 may a0t be divided 1atn severa| purcnases of con-
tracts of Iexser amounws in order (0o use SMail purchase
procequres
‘4 The nead of in agency. 18 using sMail purchese
procedures. shall promate competition under sucn proce-
Gures Lo the Maximum extent practicadle
12208 Planning, soliciteuicn. ovaluation. and Jward
senceaures
anlaA:[a pranning for the procurement 3( properiy e
iervices. (ne nead ol an agency shall -
v
(i specifv the agency s needs 4nd 101Cil B1dS of propotals
N2 Manner Jesigned (o acnieve f(uli ang open competttion
for tne contract.
‘i1, ule Jdvance procurement pianning ind mMarxet
sésearcn. and
Tl prepare coeC:iNC2l10ns 1N SUCA rIANNEr 1818 Aetes.
sarv (0 odtain {uil and voen competition #i1th due regar:s
<3 the natufe of (he Oroperiy A0 ervices (0 Le acauired
8: Each soucitativn unaer (his Litle shail incluge specin.
C3livng which —
i consigient with the orovisions of Lhis crapter. er-
M (ull 3nd Apen ~ompenion Ind
L inciude Testrictive provisions ur conditions naly (9
‘he mxient necessary (0 3aus{ (he needs of (he ugency
33 suthorizeg v law
+C. For the purposes of subparagrapn (Al the ‘vpe i
speCINCation 1aciuae 1N 2 soucitation >nall Jepend 50 'he
~ature =f the needs of :he sgency and he Macxet availadble
10 salislv such needs dubject (0 sych needs. specincations
Mav ¢ stated .n terms af —
‘1 function. so that 3 vamety of proaucts or servicey
mav qualdy
) performance 1clyding specificatiung ol the range
sl acceptabie cnaracieristics of of {he rminimum 4cceot-
atie standargs or
1y design requirements

21 A solicitation {or sealed D1ds OF comopetilive propoeals
ather than (of smail purcnases snail 3t 3 minumum :nciude.
11 30010100 (0 the IPECINCar ons dEscribed 1A paragraoh il -

i4) a statement of -

Ty all sigmincant [dstors, aciuding price. vruch ‘he
tead of the agency reasonadly vipects to ronsider :n
svaluating sealeg bids or rompetitive prooosals: and

‘ur the relalive importiance assigned L0 eacn ol those
factors: and
“BYiin the case of sesied bids ~

.1} a statement that ssaieq bids #ill be evaluated with-
Ul JISCUSSIOns #rth the hidders: and

1] the time and place (or the upening of the <ealed
hds. or

“11) 10 the Case 3] Comopelitive proposals —

-1 a statement that ihe Droposais are ntended (0 be
svaluated #ith. and awards made iiter discussiony with
the ferors hut might be »vaiuaied and Jwarded witnout
Jiscussiong with the nifernrs and

11

“[1V the nme and place (or 3udMIsION O Prupusals

“idwl) The head 3 an agency shall evaiyate sealea dias
and comopelitive prooosais oased sotely on the (3clors spect-
ned 11 the solicitation

131 All sealed bids or competitive proposals seveived 'n
response (o a solicitation May b~ rejecied if (he head ul the
agency detertnines that such action 1s 1n the puolic interest

'3} Sealed bids shail be opened publicly at the time ana
place stated i1n the solicitation The head nf the agency <hail
evaluate the dids without discusnions with the bigders ang
shall. except as provided in paragraph (2). award 3 contract
M1th regsonable peoMpIness (o (he reponsibie Mdder #hmnse
B1d coNforms (o (Re 50LiC11a1100 aNd 1S {TNSL advantagenus (o
the { mted States. considering »nly the price and o(her price-
related factors ncluded 1n the sohicitatior. ynder subsection
raulxA) The award of a contract shall be made by traasmu-
nng weitten aotice of the award to the successful bidder

“¢wA) The mead »f an agencv shall evalyate ccmpetitive
greposals and mav awarad a coatract —

“ur after disycssions conducted #ith the adernors s
anvurne after ceceipt of ‘he proposals and before the
4wara sf the contract. nr

1) wifhout discussions with the offecors bevond discus-
sions conducted for the purpuse of munoe <larincation
‘Anen 1t can he rlearly demonsirated from the existence «f
full and Hpen cormpetition nf 2CCUF2Le Drior "0t 2Xper
:ence Wwith 'he nroduct f ssrvice Lhat acceptance i A
JNittal 2rnpusal without Jisucssiung #nyid Tesuil .n e
ioweat oversil to (he (“nited States
81 In the case of awsrd of 1 contract ynder subpari-

4Taon A, the head ol the agencyv shail conduct. nefoce
such award caritten ar arsl liscussions 4ith Gl resgunsitic
wurces wNo submit 2ropusals within a2 competitive range
arice and ather ¢valuation lactory considered

«C: [n the case ot award ol a contract urnder subpara-
ZrapniAdu). tne head cf the agency snall awara the contract
baseq nn the oroposals received -and 4s clanhed. i neces-
2afv N discussiuns conducted for the purpose of miunor
clarincation:

D) The nead of the agency shail except s provides :n
paragaron i} award a conlract with reasonable promptiess
10 (he responyible source whose poroposal 1s most aivanta-
decus 0 the United States. soleiv conuideriig price and
uther ‘actore included in the soiicit,tion unuer subeetivn
Juld Al The nead of the agency snall . ward (ae contradt oy
cransmiting written notice of the award to such offeror angd
shail grompdly notifv 3il other yvderors nf the rejection uf
Lheir proposals.

151 [ the head of an 3gencv considers that any hid r
prooosal evidences 2 violation of the antitruse ‘aws, he shail
reter :he dbid or proposai io the Atiorney (General foc uppro.
priate action -

+bi The rable of section at the beginning of such chapter s
amenaed —

+1) by striking 2ut the 1tem pertaining ‘o sectian 2301
and inserting :n heu thereol the folluwing

2301 t'ungressional Jelense procurement poliey © and

:11 by iriking out the 1lems relatng 'n sections (204
and 2308 and inserting 1n leu therent the foilowing

2304 Tomopetition requirements

2305  Planning, solicitatiun  evaluation. ind award
procedures '

tc: The amendments made by thys section do NGt supersede
or efect the provisions af section 41a1 af the small Businecs
Act 11 'S C 53han
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APPENDIX C

Coaforming Ameadments
Sev. 1724. Chapter 137 of utie 10, United States Code, 13

amendeg —

t11in section 2306 —

1A} Dy sinKiNg out “may, i negoualng conira "5 under
sec110n 3304, (n the second sentence of SudseCt: ~. -d) and
inserung 1o {ieu ihereol “May 10 awarding contra. . after
using owser than seaied bid procedures .

-B) 5y sunking out “"negotiated under sectioa 1304 in
‘he nr3t sentence of subsection ib) ana inserung :n Lew
thereol “awarded after using other (han iealed bid
procegures

v

-C1 by strixing out “section 2104 of this utle.” in subsec:

1100 1C! «nd 1nsECUING :n i1eu Ltherew “this Chapter .

0110 supsection x| =
11 Jv ostrung out clause 1A} and :aserung in lieu
thereot the {ollowing
TA) BPIOF (G the award of anv pmme contract under (nis

utle atler using other than sealed bid proTedures wnere the
contract price i1s expected 10 exceed $100.090 °

-1 bV StAIKING oyl “negouiated” each place it appears (o
(he second paragrapn:

-1 DV SLFIKING OUt “Negouation. 1n (he (hird paragraph
and ngem: % licu thereof  proposal lor idc contract
ine JCussIOns fongucled on (he proposal under :his
uge

S1vi by siniking aut 3500 000 each piace it appears in
clauses i B), :C). and D) and inserung 10 .ieu "$100.900°
ana

Vi by Inserung after paragraph i3) the foliowing new
paragraph

‘41 When cost or pncing data are nol required o be
syDmitted by this subsection such data mav nevertheiess be
required by the agency il the agency determines Laat such
data are necessary (or the evaiuaucn by the agencv of the
reascnapieness of the price of the contract ar subcaontract

-20 ny truang Sut suOsection br 4nd .nsecting :n lieu
thereo! (pe following

b1 Each determination or gecigior yader section 1306t
section 2306ignl, section 1J07ic) ur section I31dict of Lhis
Gtle shall be Ddased on 4 aritten nndifg dv the person
Maxing (he determinatiot of decision. WAich nnding shall
set oul {acts anad circymstances that + 1. ciearly indicace why
the type ol contrac: relected ur.:Jer section 2306c: 15 hikelv
10 be less costlv than any other tvpe or Lhal .l i3 iIMpracuca-
ble (0 obtain property or services of 'ne xind or qualitv
required except under such a contract. :12! support the
nndings requirea by sectien 230&igxl: 31 ciearly indicate
Wwhv Jgvance pavments under section 2307icr wnyld be in the
pUDLIC snieresl. of -4) clearly indicate wny the appicatiun ol
sect10n 2313ib) 10 2 contract or subcontract with a foreign
contractor ur foreign subccntractor would not be 1n the
public :nterest Such a3 hnding 13 hnal and shail de xept
availaole 1n tne agency for aL least six vears after the Jate
ol the determination or dectsion. A copy of the nnding shail
be submitied 1o the General Acccunting Office with each
contract 1o which it applies.”

+31 by striking aut section 2311, and

“4) by striking oyt ‘negotiated” in the second sentence of
sectiun 1313001 and inserting 1n liey thereol awarded Jfter
using other than sedied bid procedures

112

SUBTITLE C — AMENDMENTS TO THE OFFICE

OF FEDERAL PROCUREMENT
POLICY ACT Deéfioitioas
Sec. 2731 The secuon of the Office of Federal Procure-

ment Policy Act relsung to dennitions (41 USC 403 s
redesignated as section 4 and is amended —

12) by steuung out the pertod at the end of paragraph 5
and inserung in lieu thereof ~ and”. and

111 by adding at the end thereof the {ollowing new
paragrapns

I8} the term competitive procedures mMeans proce.
dures under Which an agency enters Mo a contract pursu-
ant ta (ull and open competition:

71 the term ‘fyll and open competition when used
with respect 'u 2 procurement. mears that all reasnnabdlie
sources are permitted to sybmit sealed hids or compet-
tive oroposals on the procurement. and

" 8) the term “responsible source means a prespective
contractor who —

iA1 has adequate nnancial resources ) perform ihe
contract. or the bty to obtain such resources.

“IB) 11 able to camply with (he required or dropoted
delivery of performance schedule aking 1nio consider:
ation all exisung commercial and Government business
commitments.

~C has a saustactorv performance record.

(D) has a satstactory record ¢f integrity ang duse
ness ethics:

E) has the necessary Jrgan@ation exoperience ac-
counung and dperational controls and tecnmical skuls
or the ability 10 oBlaIN JuCh organIzanicn experience
controls. and skilis:

“1F' has the necessarv production. construction and
technicai equipment and faciliues. or :ae ability 0
oblain such equipment and facilities: and

TGy otherwise qualined ang ehigible 1o receive an
award unaer appicadble [aws and regulations

Procuremest Notice and Records;

Advocate [or Competilion
Sec 1732 .a) The Ofhice of Fegersl Procurement Paiice
Act 13 furiner amended by adding at ine end thereol tne
{oliowing new sections

“Procurement Notice

‘Sec 18 :axl) Except as provided in supsection ic: —

TA} an execulive agency intend:ng (v solicit Digs or
proposals for 2 contract {or properiv or services (or a
price expected to exceed $10 000 shail furnusn for publica-
1100 by the Secrelarv of Commerce 3 noICe descrided 10
sudsection b1 and

iB) an execulive agency awarding 3 contract for projp-
erty nr services for 3 price exceeding $25 VU0 snail furnmish
for publucation by the Secretlary Al _ommerce 4 notice

ANN0UNCING 5UCh 2Wars . there ig likely 10 De JAY 3uUDCON-

tract under such contract.

'13) The Secretary of Commerce shail pyohisn promptiv in
the ommerce Business Dailv each nouce required dv para-
graoh 1)

137 Whenever an erecullve 3gency :3 required hv dara
Zraph i1nAY 0 furmisn 3 nouce of 3 solicnauon 0 ihe
Secretary of Commerce. SuCh executive Jgency mav nal —



,l "

Ca0f, AR

ehal e

¥
a

vy
1 .

Y

cCr

s
ol
)
o
=
'
-
.
-
LI
K
”
-
-
I
>,
o

R bk Al tnd Aol Sate 2ot tale Ll Abe his i SR bl Bia Al A A b 24 i B el g A4 Sat J

N oRAR A ol e Al A A ok 2R aRR ath oR ahl oA pF

APPENDIX C

<A} issue such solicitation eachies than 13 Javs a(ter the
date on which such notice 13 published Dy the Secretary ot
Commerce. o

*B) establish a deadline for the sudbrmission of all hids
or preposals in r23ponsa L0 SUCN SOLICILALION LAAL 1S eaclier
than 10 Jays alter the Jate un which such solicitation 18
ssyed.

“ib) Each notice requirea by Subsection iaXlxA) shail
nciude —

‘i1) an accyrate descniption of the property or services
to be contracted {of. which dESCrIpPtion 13 NOC uANeCessar-
ily restncuve of competition:

1) the name. businets address. and teiephone number
of the orficer r emplovee of the execuuive agencv who
mav be contacted for the purpose of odbtaining a2 copy of
the solic:tation.

i3} the name. business address 3and telephone number
of the coatracung Hicer

“i4r 3 statement ihat all responsible sources mav sud-
mit 3 Oid. proposal. or quctation which shall be considerea
ty the execuuve Jgency. 3nd

‘i5) 10 the case of 3 procurement using procedures other
than competitive procedures. a statement of the reason
Justifving the use of such procedures and the .dentity of
thé intendec source
ica 1} A notice 1$ not required under subsection il —

“A) ‘he notice #ouid Jisciose the egecutive 3gencv s
needs and the disclosure of SUCh needs weuld compremise
the national secusity

“/B) the prooosed procurement would resuit /rom Jac-
ceptance of any unsoucited Proposal that Jemonsiraces 3
uNIQUE IND AROVILIVE researcn COACEDL. 3NA Lhe puslica.
tion of say nouce of such untohicited research proposal
#ould disclose the onginality of 1hgught or innovativeness
of the proposal or ®auud Jisciose proprietary nformacion
associated with the proposal.

1C) (he procurement i3 made against an order placed
under 3 requirerTent Contraci. or

Dt the procurement 13 made (or perishable subsis-
tence supplies.

:2; The requiremeny of suosection raxlxAr do ot Jpply
10 anv procurement unger conditiOns described in clause ¢ ).
134 3, e T of sevuun JudC) of the Federal Property
and Admunistrauve Services Act of {94941 US.C 283icnor
clause 3.3 @ a5 or .7V of section 2304ic: of ute 10
Unitea States Code

3 The requirements of subsection :axiXA) shall ot
applv in the case uf anv procurement {or which the nead of
the execuuve Jgency maxes 3 determination (n wnung, #i1th
the concurrence of the Administrator. that it 18 10t appropei-
ate or reasonable (o pubhsn a notice before :suing a
soicitation.

“Record Reqairements

‘Sec. 19 -a: Each etecutive agency shall establisn and
mainuain (o a per10d 91 hve years 3 rompuler nse. Oy nsca
year. contaumng unclassined records of all procurements.
other *han smail purcnases. 10 such hscal vear

b The recotd estadbushed under suoseciion .a) shall
inciude

1) #th respect 10 3Ch procurement carried out using
competitive proceduress —
iAd the Jate sf contract award.
~:B) ;nformation 1dentifying he source 'o 4nhom the
contract was awarded.

113

C) the property of services ubtained by the Govern.
ment under the procurement: and
D) the total cost of the procuremer:t
17) with re3Dect 10 each procurement carmned oul using
procedures othef *han competiiive procedurcs —
“(A) the information described in clauses (1% A} 1x 8
G ana (1A Dy,
‘{BY the reason under section J03ic1 of the Federal
Property and Admunistrative Services Act of 1949 141
U S.C. 253icy or section 2304i¢) of Litle 10. United States
Code. 18 the case may be. !or the use of such procc.
dures: and
1Cy the :dentily of the orgamizanion of activity Whi(n
conducted the procurement
ic? The information that 1s included n such record pursu-
ant to sudsection 1Dl and reiates to procurements resuiting
10 he submission of 3 btd of proposal Bv only one respons:-
ble source shail be sepacately categorized rom the informa-
uon relaung o ather procurements :ncluded in such recorg
The record of such information shail de designated ‘noncom.
petitive procurements using competitive procedures
‘id) The :nformation included 1n the recocd estatblhishes
and maintained under subsection t3: shall be (ransmitted (o
the General Services Administration and shail be entered :n
the Federal Procurement Data System referred (0 in section
Sdu4)

“Advocates for Competition

Sec 20 :anl) There 18 estachshed 1n each executive
agency an advocate (or competition.
=12y The nead cf sach exzcutive agenéy shall—

‘A1 designate for the executive agency Jand for each
procuring acuvity of the executive adency une ntheer or
emopicyee serving 1n 2 posiLION duthorized (or such execy-
tive agency on the date of enaciment of the Competition
in Contracting Act of 1384 1oiher than the senjo” procure.
ment ¢xecutive Jesignated pursuant to section lédn ‘o
serve as tne advocate 1o competition.

iB) not asaign such odicer or empiovee anv dutv or
responsibiiity that s nconsistent with he Juties ang
responsiolilies of (he 3dvocate for competitiun. and

“1C) provide such sficer or employee with such stad e
a8315LANCE 33 M3V De NECESSATrY 10 CArTy out the duties ang
responsibilities the advocate {of comoeuition, such is
persons who are specialists (0 engineering, \ecnaucal soer
ations. contract agmumstration. hnancial managemant.
suopiy management. and uulizauon of small 4nd disau-
vantaged bysiness concerns.
by The advocaie for competition of an executive agency

shail -

“i1) be responsible for chailenqing barriers Lo and dro-
moung (ulli and cpen competition in the procurement -f
property and services by the executive agencv,

‘12) review the procurement activities of the executive
agency:

‘13) 1denulv and repoct to the sentor procurement ¢x.
ecutive of (he Pxeculive agency Jesignaied pursuant iv
seciion Imli—

A1 HpportUNIties and actions :aken (0 achieve (uil

and open competition 1n the procurement activities f

the execyuive agency. and

“iB) any .gndilion nr action which has the erfect of
unnecessarily rescncting competition n the procures
ment ictions of the execulive agency: and

Tr4) prenare and ransmit (o such senionr procureraent
execulive an annual report descrbing —

LA S A e Tl Sal Gl Bal Sl
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APPENDIX C

AL SuCh advocate s activities under this section
"Bl nsw nitiatives required 10 INCreass compel:-
uon; and
C barmers to full and upen compelition that
remain
:S) recommend (0 the semor procurement execulive of
the execulive agency goals and ihe plans [or increasing
competition on a ascal year bass:

18} recommend (o the SeMor procurement axecytive of
the executive agency a svitem of persoanel and organza.
tional accountability for competiion. wRich may include
the use of recogh:tion and awards (0 Motivate program
managers. contracting othcers. and others in authofity (o
promote compeliuon in procurement programs. and

17} descrbe other wavs :n which the executive Jgency
has empnasized competition in programs {or procurement
ir2i1MNng 3ng research
¢ The aavocate for competition {0r eich ProCuliug

acthivity shail be responaidle {or Chalieng:ng darr:ers i0 ang
promoung tull Jnd open competition 111 Lhe Jrocuring activ.
My inCivging unnecessarily Jdetailed specihcauions and un-
necexsarily restrictive statements of need.

N " Aoousl Aepart oo Competition

Sec Il 1ar Not iater Lnan Januarv Ji of each ot 138¢
i3AT 1988 1989 and 390 tne neaod Jf e3ch execuiive
aRENCY 821 (ransmil 10 eacn House f Congress o repor:
:nciuding (he INtormalion spec:neg a1 subseciion 1b:

-h1 E3cn report snger subsection +a» skall include —

-17 a speC:ine Jescripuion 3{ il acuons that (he nead of
1he execylive agency invends 'o take during the cufrent
nScal vear 10—

iArncrease competition {or contracts with the execy.
tive agency on tne basis of cost and other sigmncant
factors. and

-Bi requce the number ana dollar vaiue of noncompet-
Live Centracts entered 1N10 OV the executive agency: ang

Tha summary of the actvilies and accompiisnments of
ihe advocaie for competition of the executive ggency 2ufing
e preceding 53Cat vear

ol Section e of such Act:41 U ST 40Siev 13 amerde¢
By 3(TIRING oul ‘subsecuon (¢ and inserting :n 1€y therfeof

sypsection 1d)

2t Secuon I& 1 of such Act-41 USC 41511118 amendeg
10 read as fullows

iivincrease the sse of fuil and open competilion in the
procuremment ol ;roperty or services by (he execulyve
agency bv establishing poiicies. procedures. and practices
that assure that the execulve agency receives 3 sutbcient
aumber of sealed bids or competilive proposais from
respongibie sources 10 (uitll the Government't require
ments ancluding performance and delivery schedules; at
Lhe .Owest reasonabie cost considering the nature of the
property or services procured.”

SUBTITLE D—PROCUREMENT PROTEST SYSTEM

Procurement Protest Svstem
Sec 2741 13y Chapter 38 of title 31. United States Coge. s
Jinended by adding ai (he 2nd (hereol ine following new
tubcrapier

“SUBCHAPTER V—~PROCUREMENT
PROTEST SYSTEM

1355) Pentests hv intereates narties coOncerning procure-
nent arnons

114

“a: Protests concerning alieged vigiations of the procure-
ment siatrites and regulations snall be decided by tne Cemp-
troller reneral f hled in dccordance with ‘his section
Nothing contain?gd tn (his sect:on snalt be construed to give
the Comptroller General exclusive jurisgicuon over cro-
tesls AN interested pactv wno hay nled a protest acrion
undet section 111(M) of the Fegeral Propertv ang Adminis-
trative Services Act of 1949 :41 U S.C. 75%hn with respect to
a procurement action mMay not file a protest action with
respect (0 SUCh procyurement ynder this section

“idnl) In accordance with the orocedures issued dDu=suant
(0 subsection @), the Comptroller General shall have autno:-
1LY 10 gecide a protest syomitted Dv an nteresteq dar:v or
refected Dy an execytive agency or a court of :he United
States

21 Except as provided in subsection icw 1, the Comotrol-
ler General shaii issue 3 NNa( protest Jecision withia 30
worxing davs after tne Jate of a prolest yniess :he Comop-
troiler General determines ang staies in WeitiNg tae redsans
(hat the specihu circymstances 9l he protest -equire
onyer period

‘11 The Cumptroiier Generai shail roliy the evecutive
agency wilhin une working 3av alter the dace af (he receipt
of 3 protest and the execulive agency shall supmit a com-
olete report nincluding all reievant documents) on the pro-
Lested precurement 0 the Comptroiler General witmn I3
working davs afler the agency s receipt of the notice of such
2rotest umess Notined tRal Y protest Nas Deen Jismissed
purtuant to subsectidn 1Ca4: r unless UTe Comptrouer Uen.
erar ypon a shL&1ng Gy SUCh agency. Jelermines ang sidles
N wr;ang the ' ° 43008 that the speciic circumatances of the
afalest saquite a longer period In a case determined Hv ine
Cemoptroiler General 1o ve suitable for the express souoe
unger subsection (cx 1} such report and documMments snail be
submitted within 10 woriing Javs after such receipt

“4wA) A CONLLICL May NOt be awaraed on the basis of the
ofotesied procurement after the contracung otheer 23s
received nouice of a protest to sne Comptroller Generas and
whie the protest 13 pending

81 The nead nf the procurement aclivity responsiple ‘or
award of Lhe conlract Mav authorize the 3ward of 3 contract
NOtwItNSLINAINR 3 protest ¢f which ine agency has nhouce
under this paragraph —

T oupon J wrillen DROINE ‘hat urgent and comoeiiing

circumstances which signincanilv adect .nierests of the

United States a1l not permit awaiting the decision of the

Camptroller Genaeral. and

i after the Comptrotler General 1s agvised of such
hnding

“C: Before the award of 3 contract. 3 hnding Mav not be
Made under Subparagraprt Bui uniess the award of the
contract ;s otherwise Likelv to occur withun 30 davs

“SaA [ the contract has been yJwarded belore the receipt
of nolice of 3 protesi. conitact performance shall be ceased
of (he CONtract snail be suspenced Jpon receipt of such
notice and wnile the protest 1s pending This paragrapn shail
not applv when the protest is nled more than :9 davs after
award ol the contract

.B) The head of the procurement activity responsihie for
awyrd of the contract mav afier notilving the Comptroller
General of his nndings. authorize (he periarmance ol 3
CORPAct NOtWILhSILandINg 3 protest of Which the agency has
aouce unager Lthiy paragraoh —

“ioypon 3 wriiten Anding ‘hat contract performance

#4111 De on the overnment s best .nterests except that of

Ine ncad of (he pracurement activity Makea such 3 hnd-

R R R e R e rl_ﬂ
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ng. ihe Jomotroiler General shall Mare M3 determina-

Lon of (he 20propriate recommended telief 1 the protest

13 sustained) without regard (o any coss of disruption

from termunaun, recompeung, of reawarding the con-

tracy o

i upon a writlen nnding that urgent and compelling
circumstances which signiocantly adect intetests of the

United States will not permit awaiting the decision of the

Comptroller General.

'18) The authonty of the head of the procuring acuvuty o
make Hnaings and suthorize award and pertormance 5
CONFICES under paragrapns (41 and (5) May aot be delegatea

=T The Comptroller General :s authomnzed to detarmine
whether a 50liCitALION. proposed award. or awarg protesied
under s section complies with procurement statutes aad
reguizuons If the comptroller Cenera! determines that the
soliciation. propoted award. or award oet not COMP:V With
3 orocurement statute Or reguiation. Jf doth. the Lam: roj-
ier General shai! recommend that the agencv —

“Arcetrain (rom exercising any of :ts uptions under the
contract

-B) recompete the contract immediace:y:

©.C. issue 2 new soucitation:

D terminate (he contract.

"EV award a contract consistent ‘Fuh the requirements
o such statutes ang reguiations:

‘F: comolv #ith aav comoination af recommendations
under ciauses A, 8 .C. Dy and E. g

G: zomuiv with >uch other recommendations as the
Comptroiler eneral determines (0 D¢ recessary :n srder
10 Zromote comonance wiin pI‘OCUfEmE.'N jtdtuies ang
regulations
“Cai-TH (he maximum extent practicable :he Comotroi-
.ef Gereral snail crovide for ine inexpensive and sxpey:-
L10US resQiutLion of protests unaer this section The Comotrol-
ler General shali «stablish an express Ssucn for jeciding
these protests -anicn the Compiroller “enera: Jetermines
syitad's ‘or resolution wrthin 1S dave ‘rom ‘he sate of
protest “Aithin suca aeadlines as the umoatrolier Generas
Drescribes. «ach exenulive 213ency shail srovide 10 an fter-
~sted 2arty anv COCUMeEnt relevant Lo Lhe srotested orocure-
ment 3ction -inciuding the reoort raquired by seudsaction
-ball that would not Jive sucn party 3 competitive advan-
1age and 'hat such party is Slherwise authorizea bv -
receive

3 Each decision of the Comotroiler Ceneral snder ..
section shail be signed bv the Jomptroiler Gereral e 2
rJesignee (Or <uch purpose A copyv It he aecision shall He
made availadle 'c the -nterested parties and ‘he senor
procurement executive i (Re exeCullve agency I igencCies
involved

-3: The nead of the procurement aclvitv responsibie for
award of the contract shail report to the Comptroiier 1.enee-
a3 Auhin A0 davs of recent of the Comotrotler tieneral s
-ecommendations. :f the agency nas not {ullv compued with
suCh recommendacons Not .ater 8an anuarvy 31 of eacn
sear :he Comoptroner treneral shail transmut 10 eacn Hoyse
2 the Coundress a report jescribing racn instance ol ;n
agency {ailure to vomply with *he {‘amptroller (ienera)s
recommendations during (he preccding hscal vear

T4 The Comutroiler tieneral mayv Mismiss 3 protes. that
the Coonptroller General Jetermines 18 rivoious or ahich.
“f Il ace. JOes ant state 2 vaiid basis tor protest

TS»ar If \he Cormptrniier Seneral Jetermines fhat 3
inhicitguion. propused Iward. or 3waro M 2 contract Joee not
SOMM™Xv With 3 procurement statyte Ut fequlition. ihe Cump-

N
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trotler General mav further deciare an appropriate narty “y
be entitled to the costs of —
1) nling and pursuing the protest, iINCiuding rezsunable
attornevs ‘ees: and
‘fu) tid and proposal preparauon.

“iB) Monetary awardas o waich a party iy deciared 10 he
entitled under suboaragraph 1Al shall be paig promptly by
the execuuve agency concerned out of funds avauabie to or
for Lhe use of such executive agency fof the purpose of the
procurement of property and services.

du Ly Within 130 davs after the date of encctment of this
subcnapter the omptrolier .enerat shail e=stablish :ucn
procedures. not Inconsistent #ith :his secion 3s May ne
necessary 'o (he expeditious execution Jf Lhe protes{ Jeci-
sion fyncuon, including procedures [or iccelerated resolu-
tion i the peoteat under the express puQn authurized =
subsecuion Cxl: Such brocedures snall provide :hat ne
protest process siail not be delaved by the fayre ~f a party
<0 maxe & filing within the ime drovided for sucr nlhing

") The Comptroller General mav yse anv 3uthoriry
available under chapter 7 of :his utle ang cus chaoter o3
verily contentions made by parties :n protests under this
Lwction

el An interested party adversely aifectea or aggrieven
by the action. or the tatiure 1o act. ol a Government agenc
with respect 10 3 sohiciation ot award may Hdtain ;udicial

review Nerenl ‘0 the exient provided Hy sections 12
througn 736 of tLitle 5. 1nciudIng Jeterminations aecessar 5
resolve  disputed  materal lacts of  wnen herwise
approoriate

N For ayrrotes Af 1N tectinn —

1) ihe term prutest means a chalienge o o 0.CG-
10N of 10 (he award uc proposed award ~f 2 . - rement
contract and

21 the term interested party  Wwith respect o 3 T20-
1ract. Teans an actuai or prospective mdcer or offersr
whose direct economic :nterest would de sdected ov ine
award of ar lanure (o0 award he comtract. bt The
anaivsis for cnanter 18 of title 31 Uniteg Siates Coge »
amendea By adding at the end thereof tNe foliowing

“SUBCHAPTER V — PROCUREMENT

PROTEST SYSTEM
'1551 Protests by interestea parties concerning procure.
ment actions ~

SUBTITLE E - EFFECTIVE DATE:

REGULATIONS: STUDY Efective Date

Sec 175t -a)r Except 33 proviged 0 sybsection :b' ine
amenaments made by this title snall apply with respect o
anv soi1citaucns (or bids or proposals ixsued an or aiter e
date 270 davs alter :he date of the enaCtment of this Act

-b) The amengments made hv secnion 1713 ang subtitie O
shail apply with respect 1o orotests nled after 130 davs arter
the 2ate of enaciment of this Act

Modificaton of Federnl

Acquisition Reguiations
Sec 1752, Not later than .70 -avs after the Jate i
enactment of this Act. the singie Guvernment-wide arocure-
ment requlation referTed (o 1n sectian 4i4%A) of the Uthce f
Fagerai Procurement Policy Act .41 USC 403i4s A snaa
be modihed to conform {0 the requirementy of this qtie uno
the amendmenus made by :his ntle ang (0 ihe foiic.es
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APPENDIX C

cealained in section T of the Jmce of Federa] Procurement
Policy Act: 41 U S.C 40L,

Study of Alternatives

3ec 2733 Not later than January 31. {985 the Adminis-
rrator of tne Othce of Fegerai Prou--ement Policy 1n
ConsyIlation with (ha 3ecretary ol Defense. the Adminusira-
tar 2( tne LUeneral Services AdmMINITaton ang the Acmins-
‘rator of the “dationa: Aeronaut:cs and Space Admunaira-
+.0n. spail compiete 2 study ol alternanives gnd recommend

116

A 0Idn 1Yincrease the opporiunities (o achieve (Uil and 2pen
COMpetition on the bass ¢f LECANICAI QUAINCALONS quanity
and otner factors 1n the procurement ot professionai tecnm-
cai. and managena: services The adimmsicator snall re.
port 10 the Committee on Governmental Afldaurs of :he
Senate and Lthe Commuttee on Government Operations of the
House of Representatives a plan for tesung the recommeng-
ed Jllernative. in accordance wilh section 9 of the Odhce i
Federal Procurement Policv Act 41 U S.C 405 ¢( seg ;. ung
shail ensure such pian 13 consisient with the poiicies et
forth in section 2 of such Act
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