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audit review can also be requested by the Air Force Audit

Agency (AFAA). Since the AFAA has no authority to look at

a contractor's records, they must request that the PCO

(Principal Contracting Officer) order an audit from the

DCAA (21;54).

If the PCO feels a post-award audit is warranted, he

then requests DCAA assistance with the case. The DCAA is

required by directive (DAR 3-807.10) to conduct a post-

award audit when so requested. If the auditor documents a

discrepancy, a defective pricing report may be initiated.

The report is sent to the PCO who attempts to resolve

the defective pricing case from documented rpcords of the

contract negotiations. If the discrepancy still exists,

notification is sent to the contractor stating the find-

ings. The contract may then be renegotiated to resolve

the defective pricing discrepancy. If the contractor

agrees to the renegotiated contract, the case is resolved.

I+ an agreement can not be reached, the PCO may refer the

dispute to the Staff Judge Advocates Office (WANO). The

PCO, with proof of legal sufficiency, is the final author-

ity on the resolution of all defective pricing issues under

his jurisdiction (16).

General Research Plan

The general research plan which this study will follow

is only briefly addressed here, as it will by fully des-

cribed in Chapter III. The research method to be used will

11 -



and DOD with regard to the resolution of defective pricing

cases (32). Since AFSC and AFLC obligate a combined 83.5%

of the available MAJCOM contract dollars (34), the focus of

this study will be on the procedures and problems found in

the AFSC and AFLC. The investigation within AFSC will be

on the procedures used by the Aeronautical Systems Division

(ASD), one of five buying divisions within AFSC, since they

are responsible for approximately 57% of the contractual

dollars awarded by AFSC (1;14). The investigation within

AFLC will be on the procedures used by the five Air Log-

istics Centers (ALCs). All five ALCs will be investigated

since they are responsible for all of the contractual

dollars awarded by AFLC. Despite the limitations imposed,

it is believed that the conclusions developed from this

study will be of benefit throughout the Air Force and the

Department of Defense.

Discovery to Resolution - An Overview

Defective pricing is identified through post-award

audits of the negotiated contracts between the government

and the prime contractor. It can also occur at the sub-

contractor level. When this occurs, the government will

negotiate only with the prime contractor since the prime
I

contractor is responsible for the resolution of defective

pricing occurring at the sub-contract level (52). These

audits are conducted by the Defense Contract Audit Agency

(DCAA) or the Government Accounting Office (GAO). An

10
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auditor identifying a possible defective pricing case. It

continues to the point where the dispute can no longer be

negotiated to a satisfactory conclusion and must be

resolved through litigation. A diagram of the three phases

is depicted in Figure 1. The dashed line indicates the

scope of this study.

Case Case
Identified Referred to
by Auditor Litigation

Pre-Award Post-Award Litigation
Audit Audit Phase
Phase I Phase

Figure 1. Defective Pricing Phases

To narrow the scope, the focus of this research will

be limited to analyzing the current procedures for resolv-

ing defective pricing cases encountered in the post-award

audit phase within ASD and the five ALCs as depicted by the

area inside the dotted line of Figure 1. References made

to the adjacent phases will be for continuity purposes

only.

As previously noted, the probl_ m of the untimely

resolution of defective pricing cases has resulted in 30%

of ASD cases and 68% of ALC cases being both unresolved and

overdue. This problem is found throughout the Air Force

9
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oped that would improve the government's position in resol-

ving these cases?

The following diagram (Table I) depicts which research

questions address each research objective.

Research Questions 0

# 1 2 3 4 5 6 7 80 - - - - - - - - -

R b 1 X X X
a j
s a 2 X X S
e c
a t 3 X
r i
c v 4 X
h e

s 5 X S

Table I. Question/Objective Matrix

Scope and Limitations S

The problems encountered in resolving these cases are

not confined exclusively to the post-award audit phase of

the resolution process. Some of these problems start

before the audit ever determines that defective pricing has

occurred. They can be traced all the way back to the

contract bargaining table. Still other problems are

encountered in the litigation phase, the final phase of the

process.

Since the resolution process occurs primarily in the 
0

post-award audit phase, the scope of this study will be

confined to those procedures used in this phase. The post-

award audit phase is that period that begins with the

S . .. . . - . . . . - - "



lished by DOD Directive 7640.2.

Research Questions

These questions are formulated to direct the research

towards achieving the above stated objectives.

1. Do standard procedures exist in the Aeronautical

Systems Division and the Air Logistics Centers for resolv-

ing defective pricing cases?

2. What differences exist between the way the Aero-

nautical Systems Division processes defective pricing cases

and the way the Air Logistics Centers process these cases?

3. If differences do exist, what accounts for the

different procedures being used?

4. Once a defective pricing case has been identified,

which government agencies or oaLices become involved in the

case and how do they become involved?

5. What is the extent of the service that these

agencies can provide the pricing office in resolving

defective pricing cases?

6. What bottlenecks exist with the current proced-

ures, and what are some possible solutions to these

bottlenecks?

7. What deficiencies and ineffective procedures can

be identified in the current procedures being used in the

resolution of defective pricing cases within the ALCs and

ASD?

8. What management tools or guidelines can be devel-

7
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that as of 30 September 1983, a total of 206 defective

pricing cases were reported as overdue (exceeding the 6

month constraint) throughout the DOD (32:Encl.2).

These facts alone justify an analysis of existing

procedures being used throughout the Air Force and the

Department of Defense for handling defective pricing cases.

The heightened visibility on Capitol Hill adds to this

need.

Objectives

The objectives of this research are:

1. To analyze the current procedures being used in

the Aeronautical Systems Division and the Air Logistics

Centers to resolve defective pricing cases.

2. To identify the key offices or agencies that must

become involved, and the extent or scope of their role in

this process.

3. To identify bottlenecks that are caused by the

procedures being used in the resolution of these cases.

4. To identify deficiencies and ineffective proced-

ures that hinder the government's ability to resolve

defective pricing cases.

5. To develop a set of guidelines or management tools

designed to improve the government's position in resolving

defective pricing cases. In particular, to develop manage-

ment tools that will assist the offices of primary respon-

bility (OPR) in complying with the regulation as estab-

6



Only recently, since 1980, with the 16.5% average annual

increase in the military budget (46:72) and the correspond-

ing demands for fiscal responsibility has increased

emphasis been placed on stopping this waste of federal

dollars (42:48). This is exemplified by the following

statement made prior to a FY83 budget hearing by Texas

Senator John Tower, Chairman of the Senate Armed Services

Committee. "There must be greater emphasis placed on the

accountability of this [Reagan] administration, as well as

the Congress, for the efficient execution of defense

resources [42:483."

A summary of unresolved cases which have been ident-

ified as involving defective pricing revealed some unex-

pected numbers. As of 30 September 1983, overdue defective

pricing cases accounted for approximately $248.2 million in

questioned costs throughout the Department of Defense

(32:Encl.3). As of 31 January 1984, of 33 cases within the

Aeronautical Systems Division (ASD) of the Air Force

Systems Command (AFSC), 10 were still unresolved six months

after their discovery. Some cases have taken as long as

two years or more to be resolved (43;10). As of 30 Sept-

ember 1983, within the five Air Logistics Centers (ALCs)

of the Air Force Logistics Command there were a total of 37

overdue cases (over 6 months old). Of these cases, 25 were

still unresolved. In some cases, the resolution process

has taken as long as three years (13). It must be noted

.• .... . . .."" " ." e" ° o • .. °. o 'o o- . "o - . . . . . o . . . .. . . - . - ". .
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that the resolution of these cases is not being accompl-

ished within this constraint (25:1).

Several factors are contributing to the delayed

resolution of these cases. Historically, the resolution of

defective pricing cases has taken a backseat to present - -

contract negotiations, resulting in a buildup of defective

pricing casvs (45). At the same time, the general lack of

a concerted effort to follow-up on existing cases has con-

tributed to the problem (45). The lack of any established,

standardized, written procedures or guidelines directing

milestones or recommended phase completion times, within

ASD prior to October 1983, has contributed to the excess-

ive amount of time being required to resolve the individ-

ual cases (7). A similar situation existed in the Air

Force Logistics Command. Prior to August 1981, there were

written procedures; however, they did not meet the six-month

time constraint. The inability of the current procedures

to resolve these cases within the six-month time constraint

indicates that there may be deficiencies or ineffective

procedures being used to resolve the defective pricing

cases.

Justification of the Study

The problem of resolving defective pricing during con-

tract negotiations between the federal government and prime

contractors was first addressed in 1962 with the passage of

Public Law 87-653, the Truth in Negotiations Act (40:3).

4
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which have been identified by the Government Accounting

Office (GAG) and the Department of Defense (DOD) in resolv-

ing defective pricing cases (45). These problems are re-

ceiving increased Congressional interest, as evidenced by

the April 1983 Senate hearings on Governmental Affairs,

chaired by the Honorable William V. Roth Jr. (50)

Goals

There are three major goals to be accomplished by this

study. First, the current procedures being used in resolv-

ing defective pricing cases will be analyzed. Second, any

bottlenecks, deficiencies, or ineffective procedures that

are found will be documented. Finally, management tools

will be developed to assist each Command (AFSC/AFLC) in

dealing with problems encountered in the resolution

process. It is anticipated that the accomplishment of

these goals will improve the government's position by

minimizing the problems in the defective pricing arena.

Problem Statement

The effectiveness of the Department of Defense in re-

solving defective pricing cases has come under intense

scrutiny since 1960. Contract audit reports alleging

defective pricing are required by law to be resolved within

six-months of the audit report being issued, as specified in

DOD Directive 7640.2 (30:2). Internal and external reviews

by both military and government agencies have determined

3 "
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Government contracts was proposed by the Honorable Carl

Vinson, then Chairman of the House Armed Services

Committee (40:2). The purpose was "to bring negotiated

procurement under more rigid legislative control C40:23."

In endorsing the bill, Representative William H. Bates

stated, "No honest bargainer can object to it, it seems to

me. It simply calls for truth in bargaining and paying. I

think it is not too much to expect and require E40:23."

Congress responded to the problem by passing Public

Law 87-653, the 1962 Truth in Negotiations Act, which has

in some instances been characterized as a legislated sub-

stitute for competition (40:15). This Act attempts to put

the government and the contractor on an equal negotiating

basis. It requires the contractor to provide accurate,

current, and complete information to the government negot-

iator during negotiations. Defective pricing occurs when

the contractor fails to provide accurate, current, and com-

plete information at the time of negotiations (31:15.34;

28: 807.3A).

After initial successes, the effectiveness of the

Truth in Negotiations Act has been diminished in recent

years. Rulings by the Armed Services Board of Contract

Appeals (ASBCA) and inadequate managerial procedures in the

Department of Defense have resulted in a decreased effect-

iveness of the law.

This decreased effectiveness has created problems

2
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DEFECTIVE PRICING: MANAGEMENT TOOLS FOR CASE RESOLUTION

I. Defective Pricing - A Troubled Arena

Introduction

Former United States Senator, the Honorable Stuart

* Symington, stated in hearings before the Senate Armed

Services Committee in 1962 that, "we are trying to get as

much truth as possible in negotiations E40:33." Sentiment

such as this was prevalent in the United States Congress in

the early 1960's.

The Congress was determined to address the fairness in

negotiation issue and take the required steps to correct

the perceived inequities that existed. The problem that

brought this issue such prominence was that the government

was seen to be at a distinct disadvantage when involved in

contract negotiations with civilian contractors. "The con-

tractor all too often knew, or had knowledge of, cost data

and estimates not available to the government E40: 123."

Everyone agreed that a contractor deserved a fair

profit. However, negotiated contracts could result in

excessive prices to the American taxpayer for defense items

and windfall profits for contractors who did not disclose

complete, accurate, and current cost or pricing inform-

ation (40:15).

In this setting, a truth-telling requirement for

.. . . . .. . . . . . . . . . . . ........ " " i "" " "....""'



sequence and time frames being followed have several

inherent weaknesses and problems. A logical and effective

set of milestone guidelines, to be used as management

tools, were developed along with other recommendations

designed to strengthen the government's position in resolv- -

ing defective pricing cases.

I
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Abstract

The 1962 Truth in Negotiations Act was a legislative

attempt to put the government and the contractor on an

equal negotiating basis. It requires the contractor to

provide accurate, current, and complete information to the

government negotiator during negotiations. Defective

pricing occurs when the contractor violates this tenant.

The time frame and milestone sequence currently being

followed in resolving these cases has drawn considerable

top level interest. The six month time criteria, establ-

ished by DODD 7640.2, is being exceeded in a majority of

the cases. This study was designed to accomplish three

goals: to analyze the current procedures being used in the

Systems and Logistics Commands during the post-award audit

phase of the resolution process; to identify deficiencies,

bottlenecks, and ineffective procedures which are present;

and to develop management tools that will assist the

* government in resolving these cases in a timely and effect-

ive manner. A survey of regulations, directives, and

policy letters was conducted in conjunction with interviews

* . with field experts and key personnel in the defective

pricing arena within AFSC and AFLC. A comprehensive case

study analysis revealed that the current procedural

xi



List of Definitions
(Reference DODD 7640.2)

Closed Audit Report. An audit report that has been
dispositioned.

Contract Audit Report. The contract auditor's written
advice to a contracting officer advocating specific
action on the part of the contracting officer or
contractor. An audit report could include amounts
questioned or expressed in terms of cost avoidance, or
notification of a contractor's non-compliance with cost
accounting standards. Any cost set aside as
"unsupported" or "unresolved" will not be considered as
a recommendation.

Cost Questioned Substained. That portion of costs
questioned by the auditor that is upheld as a result of
actions taken by either the contractor or the
contracting office.

Disposition of Contract Audit Reports. Contract audit
report disposition is achieved when :

(1) The contractor implements the audit recommendations
(2) The contracting officer negotiates a settlement

with the contractor
(3) The contracting officer makes a unilateral decision
(4) A decision has been rendered on an appeal made to

the Armed Services Board of Contract Appeals
(5) All corrective actions deemed necessary by the

contracting officer have been taken and no further
actions can be reasonably anticipated

Litigation. An audit report is in litigation any time an
appeal has been filed with the ASBCA or any court
concerning an audit recommendation.

Open Audit Report. An audit report that has not been
dispositioned.

Overdue (Overaged) . An audit report that has not been
dispositioned and is over 6 months old (from date of

* issuance) on the "as of" date of the status report.

Resolution. The point at which the audit organization
and the contracting officer agree on the action to be
taken on audit report recommendations; or, in the event
of disagreement, when the matters are elevated for
review by the DISAO and its recommendations have been
considered by the contracting officer and he or she has
selected a course of action.

x



be directed toward accomplishing the major goals and

objectives of this study.

Goal one involves analyzing the current procedures

being used in resolving defective pricing cases. This will

be accomplishied through a review of all regulations,

directives, policy letters, and other written material con-

cerning defective pricing resolution procedures within the

post-award audit phase. Additionally, interviews will be

conducted with key personnel involved in the resolution

process.

Goal two involves the documentation of any bottle-

necks, deficiencies, or ineffective procedures that are

discovered during the analysis. A comparison between the

current written procedures within each Command will ident-

ify patterns and highlight problem areas and other hindr-

ances to the resolution of these cases.

Finally, management tools will be devised to assist

each Command in dealing with bottlenecks, discrepancies,

and ineffective procedures encountered in the resolution

process. This will satisfy goal 3. These will be refined

through a recurring interview process and coordinated with

the personnel responsible for their implementation.

Thus far, this study has provided the justification

for why this research is needed, identified the problem,

established a set of goals and objectives, and provided

a general research plan to accomplish them. Chapter II

12
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will provide some insight into how the defective pricing

problem originated. It will also investigate why the

defective pricing issue was and is now important.

Additionally, Chapter II will address what procedures have

been and are currently being used, along with the agencies

involved in resolving defective pricing cases.

-
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.

,",,-.-, .. ,-. .--... . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .... . .. .. ..".'" .
" - -. "' " " ."' '" ".- " " " """" "-



II. A Review - Past and Present

Introduction

This chapter provides the foundation required to

understand the defective pricing problem in the Air Force

and the DOD. The information is condensed from personal

interviews and a review of DOD, Command, and Divisional

directives, regulations, and policy letters.

The first section of this chapter presents a detailed

definition of Defective Pricing. Not only does this

section explain what constitutes defective pricing, but

also that which is not defective pricing. This section

also deals with both the current efforts to eliminate

defective pricing and a chronology of the major actions

that have been taken in the past by the Congress and DOD in

recognition of the problem. The second section defines the

three specific phases in the resolution process. The

various agencies and offices that are involved in defective

pricing are dealt with in the third section. Finally, the

last section provides a review of the procedures currently

being used by ASD and the five ALCs in resolving defective

pricing cases.

Defective Pricing Background

Definition. In Chapter I, the meaning of the term

Defective Pricing was only briefly explained. A more

14
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thorough understanding of defective pricing entails under-

standing not only what defective pricing is, but also what

it is not. This distinction is very important because some

cases which initially appear to be defective pricing cases

do not qualify as such under the definitions set forth in

the Defense or Federal Acquisition Regulations.

The Defense Acquisition Regulation, DAR 3-807.10,

effective until 31 March 1984, defined Defective Cost or

Pricing Data as follows:

When any price to the Government must be negot-
iated largely on the basis of cost or pricing data
submitted by the contractor, the data must be accur-
ate, complete and current and in appropriate cases so
certified by the contractor or subcontractor. If
such certified cost or pricing data are subsequently
found to have been inaccurate, incomplete or non-
current as of the effective date of the certificate,
the Government is entitled to an adjustment of the
negotiated price, including profit or fee, to exclude
any significant sum by which the price was increased
because of the defective data E26:1363.

Effective on April 1, 1984, the Federal Acquisition

Regulation superceded the Defense Acquisition Regulation.

FAR 15.804 defines defective pricing as follows:

If, after award, cost or pricing data are found
to be inaccurate, incomplete, or noncurrent as of the
date of final agreement on price given on the con-
tractor's or subcontractor's Certificate of Current
Cost or Pricing Data, the Government is entitled to a
price adjustment, including profit or fee, of any
significant amount by which the price was increased
because of the defective data. This entitlement is
ensured by including in the contract one of the
clauses prescribed in 15.804-8 and set forth at
52.215-22, Price Reduction for Defective Cost or
Pricing Data, and 52.215-23, Price Reduction for
Defective Cost or Pricing Data - Modifications.
The clauses give the Government the right to a price
adjustment for defects in cost or pricing data sub-

15
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mitted by the contractor, a prospective subcontractor,
or an actual subcontractor 131:15.343.

The fact that the contractor supplies the required

data does not exonerate him from identifying that inform-

ation which is pertinent to arriving at an equitable

negotiated price. All relevant information must be clearly

brought to the attention of the government negotiators or

a defective pricing case may result (52).

Defective Pricing is neither fraudulent nor criminal

in nature. According to I Special Interest Item No. 051

which addresses selected sections of AFR 124-8, Fraud and

Violations of Public Trust in Contract, Acquisition and

Other Matters, fraud in acquisition may occur in two

basic forms. The first form, which affects outside

contractors who are performing contracts in support of Air

Force needs, includes but is not limited to, false bill-

ings, willful diversion or misuse of Government property,

and collusive bidding (8). The second form of fraud in-

volves violations of public trust by Air Force personnel

who attempt to use their positions for personal gain at

the expense of the Air Force (8). Examples of this type

of fraud include collusion, favoritism, bribery, solicit-

ing, and conflicts of interest. Neither of these forms

applies to defective pricing.

The following three examples are designed to further

clarify what defective pricing is.
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Example 1: Defective pricing has occurred.

A contractor negotiates a contract to repair damaged

parts for an aircraft flight control system. The contract

is for the period 1 January to 30 June and is based on a

cost plus incentive fee basis. At the time of negotiations,

the contractor proposal is based on a labor rate of $20 per

hour. However, the contractor has re-negotiated his labor

contract downward, and the new labor rate will be $15 per

hour starting on 1 February. This additional information

is not supplied to the government negotiator at the time of

contract negotiations. The negotiated contract is based on

a labor rate of $20 per hour, and this results in an over-

charge to the government.

Defective pricing has occurred. Although the con-

tractor supplied accurate information to the government

negotiator, he failed to supply current and complete

information (the new labor rate). The contractor knew that

the applied labor rate would be five dollars less per hour

starting on 1 February. He did not, however, account for

this difference, nor did he bring this variance to the

attention of the government negotiator. This had an

inflating effect on the contract value and an over-charge

resul ted.

Example 2: Defective pricing has not occurred.

A contractor negotiates a contract to produce

hydraulic pumps for a missile propulsion system. The con-

17
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tract is for the period I July to 31 December. All the

parts are to be produced by 15 October and distributed by

31 December to AFLC. The current cost of materials to

produce each hydraulic pump is $2500 and this is the amount

presented to the government negotiator. The contractor

knows that the cost of materials will decrease to $2000 on

1 November and does not give the government negotiator this

additional information. A cost plus incentive fee contract

is negotiated based on the material cost of $2500 per

hydraulic pump.

Defective pricing has not occurred. Since the

materials to produce each hydraulic pump must be purchased

by 15 October (i.e. prior to 1 November), the contractor

could not take advantage of the lower cost available on 1

November. No overcharge occurred and P.L. 87-653 was not . . -

violated.

Example 3: Defective pricing has not occurred.

A subcontractor negotiates with a prime contractor to

supply maintenance personnel to service transient aircraft

at the local Air Force base for the period 1 January to

31 December. The contractor reports a current labor rate

of $15 per hour and also reports that starting on 1 March

the labor rate will decrease to $12 per hour. The govern-

ment negotiator is aware of the new scheduled labor rate

but bases the contract on the current labor rate of $15 per

hour. The contract is a cost plus incentive fee contract.

18
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The result is an overcharge to the government.

Defective pricing has not occurred. The overcharge is

due to an error on the part of the government negotiator.

The contractor has complied with all parts of P.L. 87-653

by providing current, accurate, and complete information.

These examples clarify the two conditions that must

exist before defective pricing can occur. First, the

contractor must fail to provide current, accurate, and

complete information to the government negotiator during

contract negotiations. Second, this inaccurate, non-

current, or incomplete information must result in an over-

charge to the government.

War on Waste. The importance assigned to minimiz-

ing defective pricing has taken on renewed emphasis in

recent years. Since the 1980 elections, the Reagan Admin-

istration has waged an active campaign against Fraud, Waste

and Abuse in the government. In his Budget Message to the

Congress on 31 January 1983, President Reagan said:

My administration is committed to improving
management and reducing waste, fraud, and abuse.
The President's Council on Integrity and Efficiency
(PCIE), made up of 18 Inspectors General, reported
that almost $17 billion has been saved or put to
better use in the past 2 years [46:123. Improvements
in the management of Federal operations, such as
better procedures for the collection of debts owed
the Government and better cash-management practices
are being carried out [46:53. My administration has
redirected programs to improve their efficiency and
to achieve cost savings Government-wide. We intend
to upgrade and modernize our administrative systems
to make them more effective and efficient in carry-
ing out the Government's business and serving the

19



public C46:123.

This program calls for the active participation of all

government personnel and a more stringent accounting of how

and where federal funds are spent. The Air Force's top

leaders have also joined this effort.

In a joint memorandum, Secretary of the Air Force

Verne Orr and Air Force Chief of Staff Sen. Charles A.

Gabriel stated: "We are actively engaged in a campaign

against fraud, waste and abuse (FW&A) and the perception

that such conditions exist in the military E47;353." They

went on to say that "managers, particularly those dealing

with procurement related activities, must be sensitive to

indicators of fraud, waste or corruption [47;353." Only

by making a thorough review, or assessment, of existing

systems and programs and by installing effective internal

controls will we have effective, efficient utilization of

defense resources (35). In all cases the responsible

commanders must ensure that appropriate actions are taken

to protect government interests and that adequate manager-

ial controls are established to track resolution of the

issues to completion (35).

Defective pricing is not a crime or a prosecutable

practice and therefore does not come under the heading of

fraud. However, defective pricing is a needless expend-

iture of Government funds, resulting from deficient pract-

ices, systems, controls or decisions. Therefore, defective

20
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pricing does come under the heading of waste as defined in

ASD's Policy for Follow-up on DCAA Contract Audit Recom-

mendations (4:7). With this in mind, any proposed changes

to the current procedures which will improve the govern-

ment's effectiveness in recovering defective pricing funds

and reducing the waste would be in line with executive

policy.

Chronology of Major Congressional and DOD Actions.

Prior to 1962, no legal basis for defective pricing

existed. Congress responded by passing P.L. 87-653, the

"Truth in Negotiations Act", which laid the basis for

defective pricing. The law became effective on 1 December

1962 (40:3).

In January 1970, according to Defense Acquisition

Circular #76-41, the effect of the law was specifically

expanded to include sub-contractors along with the prime

contractor (27:71). Through the early 1970's, the Court

of Claims and ASBCA applied a strict interpretation of the

law in most cases. A ruling by the Court of Claims in 1973

established the basic concept of reducing the contract

award by the amount of defective pricing on a dollar for

dollar basis. This ruling was essential for the effective

enforcement of the law, and as a result was adopted as

section 3-807.10(A)(2) of the Armed Services Procurement

Regulation (28:807.10(A) (2); 41:2; 26:137).

In 1980 the Congress enacted Public Law 96-304, the
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Supplemental Appropriations and Recission Act. This law

affected defective pricing cases by requiring agencies to

settle the disposition of all audits involving questioned

costs within six-months (25:2).

On 31 August 1981, DOD Directive 5000.42 was establ-

ished. It provided the first major attempt at establishing

a policy for follow-up on contract audit recommendations.

This established the requirements for resolving defective

pricing cases throughout the Department of Defense (29:1).

Prior to December 1981, the law required that current,

accurate, and complete information be submitted on all con-

tracts in excess of $100,000 (28;2). On 1 December 1981,

Public Law 97-86 increased this amount to $500,000 (2).

According to a 27 October 1983 Government Accounting Office

(GAO) report on DOD Contract Audit Resolution, "the in-

creased thresholds were intended to capture a high percent-

age of questioned costs E25:63."

For example, the inspector general's office est-
imated that the threshold of $500,000 in questioned
costs for elevating disputed preaward audits would
have captured 90 percent of the $17 billion questioned
one year, but would only require covering 10 percent
(2700) of the audits E25:63.

The Office of Management and Budget (OMB) issued

Circular A-50 in September 1982. This circular established

audit resolution procedures intended to insure prompt and

proper decisions on audit recommendations (25:2). On 29

December 1982 DOD Directive 7640.2 superceded DOD Directive

5000.42 as the primary directive for establishing policy on

22
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contract follow-up reports. This directive implemented OMB

Circular A-50 within the Department of Defense (30:1).

As a result of a continued emphasis to minimize the

waste of federal dollars, the Senate Committee on Govern-

mental Affairs convened hearings on 14 April 1983 to

investigate "the nature and extent of defense contractor

defective pricing (P.L. 87-653, Truth in Negotiations Act)

violations, and the resolution of defective pricing

incidents reported by the Department's contract auditors

E50]". The ability of the Services to resolve these cases

in a timely manner remains a continuing concern of the

Department of Defense (44).

In summary, the legal basis for defective pricing came

into existence with the passage of P.L. 87-653, the 1962

Truth in Negotiations Act. This act was amended by P.L.

97-86, which increased the threshold dollar amounts to

$500,000. Department of Defense Directive 5000.42 was the

first major attempt by the DOD to establish a policy for

follow-up on contract audit recommendations. OMB Circular

A-50 established procedures intended to insure prompt

decisions on audit recommendations. DOD Directive 7640.2

superceded DOD Directive 5000.42 and implemented OMB

Circular A-50 within the DOD. This is the current basis

for all follow-ups of audit recommendations with the DOD.

Figure 2 depicts the chronological sequence of major

Congressional and DOD actions.
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Public Law 87-653
1962 - "Truth in Negotiations Act"

to include/
1970 - Isubcontractors

..a dollar for
1973 - dollar reduction

*Public Law 96-304
1980 - "Suppl. Approp. & Recission Act"

Aug l DODD 5000.42 - "Follow-up
1981 - Policy an Contract Audit Recommendations"

Dec Public Law 97-86
1981 - q"Incr. Dollar Thresholds"

Sep 0MB Circular A-5O
1982 - "Audit Resolution Procedures"

Dec DODD 7640.2

1982 - (Supercedes DODD 5000.42)

Figure 2. Chronology of Major Actions

Resolution Phase Identification and Definition

For the purpose of this study it is important that the

three defective pricing resolution phases which are

referred to throughout this study be specifically ident-

ified and defined according to the context in which they

are used. The three phases are the Pre-Award Audit Phase,

the Post-Award Audit Phase, and the Litigation Phase.

Figure 1, on page 9, depicts these three phases.

The Pre-Award Audit Phase includes the entire price
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negotiation process between the government negotiators

(PCO, ACO, legal representatives, etc) and the contractor's

negotiating team. It also includes any contractual pre-

award audits which are conducted by either the DCAA or DOD

16. This phase continues to the point where an auditor

initiates a post-award audit. At this point, the case

enters the second phase - the Post-Award Audit Phase.

The Post-Award Audit Phase begins when an auditor

identifies a cost as questionable and possibly involving

defective pricing. This occurs as the result of the

auditor conducting a post-award audit of the completed

contractual agreement. This phase includes the review of

the auditor's findings and any price reduction or renegot-

iation which results. If all questionable costs are

resolved to the satisfaction of both the government and the

contractor, the case is resolved and the process is

concluded. If the government negotiators and the contract- ..

or can not resolve the difference through the negotiation

process, the case enters the third phase - the Litigation

Phase.

The Litigation Phase begins when the government has

issued a final determination and the contractor does not

agree with this determination and therefore files an action

with the Court of Claims or ASBCA. An impasse has occurred

and the case is referred to the administrative process for

litigation. Once the case enters this phase, the responsi-
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applicable). A complete list of interview questions is

contained in Appendix A.

Interview questions A and B were designed to insure

that the respondent had an adequate knowledge of the sub-

ject. These questions allowed the researchers to expand the

interview, if necessary, to any area of defective pricing to

insure that the subject was being investigated in sufficient

depth and detail.

Interview questions C, D, and E were designed to estab-

lish the procedures currently being used to resolve

defective pricing cases. Any differences in procedures that

existed between each level of management were explored and

analyzed without informing the respondent that a difference

existed.

Interview question F was used to determine which agen-

cies were involved in defective pricing resolution and the

extent of their involvement.

Interview question 6 was designed to determine if

bottlenecks existed in the current resolution process, where

they occurred, and possible solutions of the bottlenecks.

Interview questions H and I were used to allow the

respondents to identify any deficiencies or ineffective

procedures they felt were in the current process.

Finally, interview question J allowed the respondents

to recommend any suggestions for improving or expediting the

resolution process.
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defective pricing were reviewed. Stage 3 consisted of an

indepth analysis of completed defective pricing cases.

Due to both the nature and the complexity of the

problem being investigated, it was necessary to use an

exploratory interview process. This allowed the researchers

to expand their questions to specific problems that the

experts felt were urgent and needed added emphasis. Also,

in light of the extended period of time required to complete

the post-award audit phase (the phase this study is con-

cerned with), an ex post facto (after the fact) study was

required using completed cases.

Finally, the study was conducted in a cross-sectional

field setting. The ability of the current resolution pro-

cedures to accomplish each milestone was determined.

Interviews were conducted with experts in a field setting

using actual cases for data computations.

The Interview Process

The interview process was designed to minimize any bias

introduced by the interviewer, the questions asked, or the

respondent. The purpose of the interview was to obtain data

used in resolving the research objectives.

Interview Design. The interview questions were

structured into ten groups (A-J) and were designed to answer

the research questions. Each group of questions consisted of

a leadoff question and a series of followup questions (where

3e
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III. The Research Design

Introduction

The research design introduces and explains in detail

the methodology that was followed in answering the eight

research questions contained in Chapter 1. Data used in

answering the research questions was obtained by two

methods. First, structured interviews encompassing personnel

from all managerial tiers were conducted with experts in the

field. Second, the formalized procedures currently being

used for resolving defective pricing cases were obtained

from a review of all pertinent regulations, directives, and

policy letters affecting AFSC and AFLC with specific em-

phasis being placed on ASD and the five Air Logistics

Centers (ALCs). The ALCs are located at Kelly AFB, Warner-

Robins AFB, McClellan AFB, Hill AFB, and Tinker AFB.

Type of Study

This study was composed of three separate stages. Stage

1 consisted of interviews with experts in defective pricing.

An exploratory approach was used to establish how defective

pricing is being resolved and what problems are being

encountered. Stage 2 was a literature review of all

directives, regulations, and policy letters affecting

defective pricing within AFSC and AFLC. Additionally, GAO

reports and transcripts of Congressional testimony on
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literature governing defective pricing in conjunction with

structured interviews conducted with experts in the field.

Defense Technical Information Center (DTIC) and Defense

Logistics Information Exchange (DLSIE) searches were init-

iated. These searches established that no previous

research had been accomplished in this area. The follow-

ing chapter (Chapter III) will detail the methodology to be

used in evaluating those factors designated as contributing

to the delayed resolution of defective pricing cases and in

developing management tools designed to assist in meeting

the time constraints imposed by DOD Directive 7640.2.
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tractor of the audit allegations (12:7). Within the next

150 days (by day 160), the Pricing Office/PCO will receive

and evaluate the contractor's response to the allegation

(12:7). Additionally, all negotiations will be completed

and a settlement or impasse will be reached (12:7).

Within the remaining 20 days, the OPR in conjunction

with the Staff Judge Advocates Office will distribute the

supplemental agreement, issue a determination of the find-

ings, or prepare a letter withdrawing claim review (12:7).

Upon disposition of the defective pricing case, the PCO

will advise the DCAA within 10 working days of the action

being reported (12:7). Figure 7 depicts the entire AFLC

timel ine.

Receipt of DCAA Audit
Report - Starts Process

Review Case, Issue
Letter to Contractor

Receive and Evaluate
Contractor's Response,
Negotiations Completed or V//// M
Impasse Reached

Issue Final Determination
Letter or Ruling, Prepare
Supplemental Agreement
with JAG

Day Number 0 30 60 90 120 150 180

Figure 7. AFLC Timeline (Day 0 - 180)

Conclusion

Chapter II has been concerned with a review of all
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Negotiate MMI

Prepare PNM (if agreement),
Final Decision (if no agree-
ment), & Contract Modifi-
cation. Obtain Legal
Signature of PNM

Obtain Approvals

Distribute Modification
and/or Final Decision

(SLACK TIME)

Day Number 120 140 160 180

Figure 6. ASD Timeline (Day 121 - 180)

DOD Directive 7640.2 specifies a 180 day disposition

timeframe. The current ASD procedures allow the case to be

resolved in 170 days. Ten days of slack time are provided

at the end to allow for unexpected delays encountered dur-

ing the resolution process.

AFLC. As stated in Chapter I, all five ALCs were

used to evaluate AFLC procedures. Formalized ALC proced-

ures begin with the receipt of the DCAA Audit Report (12:).

No formal procedures could be located designating, in

writing, the specific Office of Primary Responsibility

(OPR) for achieving each individual milestone. However,

interviews revealed that the Pricing Office maintains OPR

status for the entire resolution process (18;19;20;24).

Within 10 days of receiving the DCAA Audit Report, the

OPR will review the case and issue a letter to the con-
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The next twenty days (till day 140) are allotted to

complete the negotiations (3). All interested parties

(the legal advisor and auditor) will be invited, in writ-

ing, by the price analyst to participate in the negotia-

tions (3:2). All evidence and information presented

during the negotiations must be thoroughly documented.

All settlements must be documented by day 160 in a

Price Negotiation Memorandum (PNM) prepared by the price

analyst and signed by the legal advisor (3). The ASD/PM

has established a settlement criteria that states that

settlements can not be less than 90% of the approved obj-

ective without his approval (3:2). If no agreement can be

reached, a final decision is to be issued by the PCO.

Finally, all required approvals (including legal) will be

acquired , and the modification and/or final decision will

be distributed in the next 10 days (by day 170) (3).

Figure 6 depicts the final 60 days (Day 121 - 180) of the

ASD timeline.
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briefing, with all participants, to the ASD/PM with the

Deputy or his designee in attendance [3:23." A case file

and memoranda, signed by the PCO and supported by the

necessary documentation, will be provided by the Designated

Independant Senior Acquisition Official (DISAO) for ASD/PM

approval at the prenegotiation briefing (3:2). Figure 5

depicts the procedures required to be conducted between

days 18 and 120.

Receive Contractor
Comments

Evaluate Legal and/or
Contractor Comments

If Conflict Arises w/
Initial Audit Findings,
Send Comments to DCAA

Receive DCAA Response /

Send File to JAG

Await Legal Opinion /

Fact-Finding (if req.)

Develop Air Force
Objective & Present
Prenegotiation Briefing

Day Nu .iber 20 40 60 80 100 120

Figure 5. ASD Timeline (Day 18 - 120)
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The DCAA is alotted thirty calendar days (till day 86)

to respond (3). By day 90, the complete file, including

the contractor's and DCAA's responses, must be sent to the

Staff Judge Advocates Office. The JAG then has 30 days

(till day 120) to provide a written legal opinion concern-

ing the Government's position on the case (3).

While awaiting the legal opinion, additional fact-

finding can be conducted, if required. Once the legal

opinion is received, the Air Force Objective can be

developed and the pre-negotiation briefing(s) presented

(3).

Approximately seven days are allotted for further

fact-finding.

Further inquiry (fact-finding) will be conducted
when necessary to obtain additional understanding

of the audit and/or company positions on the audit
findings in issue. The PCO will invite the legal
advisor to attend fact-finding. Fact-finding will
conclude with a Memo for Record, prepared on-site
by the price-analyst, and signed by all Government
participants -- even if it includes differing
opinions on the issues. A copy of the memo will be
furnished to all Government participants and to the
liaison auditor (DCAA/WPL) at ASD t3:13.

While further fact-finding is not always required, it

should be conducted early in the 30 day waiting period so

as to not delay the resolution process should the JAG

provide the written opinion ahead of schedule.

By day 120, the buying activity and price analyst

should 've developed both the Air Force Objective for the

negotiation process and presented "the prenegotiation
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Receipt of DCAA Audit

Report - Starts Process

Notify ASD/PMFO of Case

Send Audit to PMF and
Request Price Analyst

Assign Price Analyst

Review Case

Send Audit, with PCO
Assessment to Legal

Request Contractor

Comments

Day Number 0 3 6 9 12 15 18

Figure 4. ASD Timeline (Day 0 - 17)

The contractor is allowed 30 days (i.e. till day 47)

to respond to the buying activity with regard to the alleg-

ation (3). "The contractor will be requested to provide a

copy of his response to the auditor simultaneously with

Ehis] response to the PCO E3:13". The next 7 days are

allotted to the buying activity and price analyst to both

evaluate the merits of the contractor's response and to

review any legal comments that are set forth (3). "Where

legal advice, contractor response, or PCO/price analyst

assessment disagree with the initial audit findings, the

PCO will provide the [DCAAJ auditor an opportunity to

comment in writing, on the disagreement [3]." Copies of

the dissention are to be sent to the DCAA by day number 56.
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procedures into sixteen procedures (3). Formalized ASD

procedures begin with the receipt of the DCAA Audit

Report by the buying activity.

The Directorate of Pricing, ASD/PMF, Deputy for
Contracting and Manufacturing is the ASD OPR for all
alleged defective pricing actions initiated pursuant
to DAR 3-807.5(C). The buying activity will immed-
iately notify ASD/PMF in writing of all defective
pricing actions E11:27].

Within 3 days of receiving the DCAA Audit Report, the

buying activity must inform the ASD/PMF that the case has

arrived, send them a copy of the audit, and request that a

price analyst be assigned to the case (3:1). The Pricing

Office, ASD/PMF, then has until day 8 to select and assign

a price analyst (3:1).

The buying activity, in conjunction with the price

analyst, has 5 days (until day 13) to complete their review

of the case (3:1). By day 15, "the PCO [buying activity]

and price analyst will send the audit, along with their

assessment [to the JANO] for legal review [3:13". At this

point in the process, (by day 17) the contractor is re-

quested to comment on the audit findings. Figure 4 depicts

the first 17 days of the timeline.
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a finding of defective pricing (45). This is a formal

report that starts the defective pricing procedure. All

disposition and resolution target times flow from the

date of this report (6:3).

Current AFSC and AFLC Resolution Procedures

The specific procedures being used in AFSC and AFLC in

resolving defective pricing cases have a common basis in

DOD Directive 7640.2 (30). The milestones for each Command

are designed to comply with the six-month time constraint

required by this directive. Both AFSC and AFLC headquarters

have limited involvement in the resolution process. They

are concerned primarily with tracking and reporting un-

resolved cases within their respective Commands (22;37).

AFSC. ASD is responsible for a majority of the

contractual dollars awarded by AFSC (57%) (1;14).

Additionally, a majority of the overdue defective pricing

cases (59%) within AFSC are found in ASD (39). The proced-

ures being used in ASD are coming under intense internal

scrutiny and therefore are being constantly evaluated and

improved upon. Prior to October 1983, only informal pro-

cedures were used. In October of 1983, nine milestones

directing the resolution process were estpblished (7).

These milestones were found to be inadequate (49). On 9

March 1984, they were improved upon with the issuance of

policy letter No. 012 which expanded the previous nine
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AFAA. The AFAA is responsible for conducting

internal reviews to determine if the Air Force follow-up
I

systems are adequate and result in timely and appropriate

resolution and disposition of audit reports (6:7). They

have no authority to actually audit a contractor's records

(21;54). When the AFAA conducts an audit, they are not

specifically looking for defective pricing. However, if

during a normal audit, information is discovered which may

indicate defective pricing, this information is relayed to

the PCO (21).

* DCAA. "Almost all the contract audits are con-

ducted by the Defense Contract Audit Agency (DCAA)[25:1"

with the remainder being conducted by the GAO and DOD IS.

The DCAA is required by internal policy to conduct post-

award audits on all contracts exceeding $50 million (45).

They are also required to conduct a post-award audit when

requested by the PCO. One of the DCAA objectives in con-

ducting a post-award audit is to determine if any defect-

ive pricing has occurred. Prior to conducting the audit,

the auditor contacts the responsible PCO and requests the

certificate of current cost and pricing data, Pricing

Negotiation Memorandum (PNM), and all updates relating to

the contract negotiations (45). If a defective pricing

* - problem is suspected, the auditor may attempt to resolve

- the discrepancy in-house with the PCO. If this discrep-

ancy can not be resolved, the post-award audit may include
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bility for resolving the case passes to the Staff Judge

Advocate Office. The case remains in this phase until

resolved by the courts.

The Discovery Process

Defective pricing is discovered through post-award

audits. Only the GAO, DOD I, and DCAA have the authority

to audit a contractor's records (45). Other agencies or

individuals such as the AFAA, AFPRO (Air Force Plant

Representative Office), or ACO can also identify suspected

pricing problems and bring them to the attention of the PCO

(Principal Contracting Officer) responsible for that

contract (16;45). The PCO can request that the DCAA con-

duct an audit to determine the validity of any of quest-

ioned costs. The DCAA is required by regulation to conduct

any audits requested by the PCO (28:807.10;45).

The following diagram depicts this process:

AFAA

(request)

I GAO DOD IG DCAA
_j L -- -- - - J

II

C 0 N T R A C T 0 R ACO

Figure 3. The Discovery Process
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Population Selection. The selection process used to

ai determine who would be interviewed was designed to satisfy

three criteria. First, the process insured the people

. selected were knowledgeable in the area being studied.

Second, the individuals selected needed to be available to

be interviewed at length. Finally, the experts selected had

to be willing to provide information to the researchers.

"B An expert was identified by the researchers as someone

meeting two criteria. The person was considered an expert in

the field by his immediate supervisor or peers. Addition-

ally, the researchers evaluated the person's working back-

ground in the resolution of defective pricing cases in order

to establish his credibility as an expert.

The interviews were then conducted at three levels of

* management -- director level (policy makers), division or

branch chief level (supervisors), and the technical spec'al-

ist level (workers). When possible, at least two experts at

each management level, within each command, were interviewed

to reduce the probability of the respondents' personal bias

being injected into the study. This was not always possible

due to the limited number of individuals (approximately 20)

available with the required degree of knowledge in defective

* pricing procedures. An attempt was made to conduct a census

of the population by interviewing every expert.

Interview Technique. Prior to beginning the interview,

the purpose was explained and permission obtained to use the

information gleaned from the interview. In order to reduce
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the possibility of the interviewer misinterpeting a

responses two techniques were used.

Firsts both researchers reviewed the questions to be

asked prior to conducting the interview. Each researcher

participated equally in the inturview by asking an equal

number of questions. Also, neither researcher concentrated

his questions on any particular area of the resolution pro-

cess. This procedure minimized the introduction of bias by

the researchers.

Second, each interview was conducted with both re-

searchers present. Each researcher took separate notes

during the interview. The notes were then individually

sorted and used to answer each question. Within two days of

conducting the interview, the individual notes were compared

and a consensus reached as to the actual answer given during

the interview. If a discrepancy arose between the two sets

of notes, an additional interview was conducted to resolve

the discrepancy. This procedure assisted in reducing any

tendency on the part of the researchers to slant or alter

the answers given by the respondent.

Statistical Analysis Technique. Each case was analyzed

at each milestone to determine how well the current

procedures met the established constraints. This was

accomplished by calculating the mean, median, and trimmed

mean for each milestone.

The mean was used to determine the average time all of

the cases analyzed required to reach each milestone. The
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median revealed the amount of time 50% of the cases required

to reach each milestone. The trimmed mean was used to elim-

inate those cases which tended to skew and therefore distort

the mean of the data. Both the mean and trimmed mean

provided an unbiased average of the time required. The

median is not affected by trimming the data.

For the purposes of this study, a through understanding

of what the trimmed mean is describing is required.

A trimmed mean is a compromise between the mean
and the median. A 10% trimmed mean, for example,
would be computed by eliminating the smallest 10%
and the largest 10% of the sample and then averaging
what is left over C36:163.

The trimmed means for each Command were compared at

each milestone with the lowest trimmed mean selected for use

in Chapter 5 as a basis for establishing the recommended

time required to complete each milestone. Figure 8 depicts

how trimming the mean affects a skewed distribution.
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Il

10% 10
Trimmed Mean

Mean
I TrmmedTrimmed

Figure 8. Trimmed Mean

A 15% trimmed mean was used to accomplish the analysis

in this study. This percentage provided the most satis-

factory results by eliminating most of the outliers through-

out the data.

Using a trimmed mean with a moderate trimming
proportion (10 or 20%) will yield a measure which
is neither as sensitive to outliers as the mean
(since any small number of outliers will be deleted
before averaging) nor as insensitive as the median
[36:163.

Additionally, the area under the curve not eliminated

by the trimming method is considered to be the area where a

typical case would most likely occur. For this reason, the

trimmed mean was used as the principle statistic for our

anal ysi s.

Resolving the Problem

The goal matrix depicted in Table II breaks down the

research problem into successive subordinal categories. The

research problem will have been adequately addressed when

all three of the goals have been achieved.
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Goals 1 2 3

Objectives 1 2 3 4 5

1 X

R Q 2 X
* U
s5. 3 X
* 5

at 4 X
r i
co 5 X
h n

6 X

7 X

I B X

Table II. Goal Matrix

Goal 1. The first goal of this study, which involves

analyzing the existing procedures and identifying the

agencies involved, was achieved by accomplishing the first

two objectives. Objective 1, which was to analyze the

current procedures being used in ASD and the ALCs to

resolve defective pricing cases, was achieved by answering

research questions 1, 2, and 3. Objective 2, which was to

identify the key offices or agencies that are involved and

the extent of the services they provide, was achieved by

answering research questions 4 and 5.

Research Question 1. Do standard procedures exist

in ASD and the five ALCs for resolving defective pricing

cases? This question was answered through a comprehensive

analysis of directives, regulations, and policy letters
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dealing with the resolution of defective pricing cases. The

analysis involved a collection of data primarily from ASD

policy letter No. 012 and AFLCR 70-18 which evolved from

DODD 7640.2. This allowed the construction of defective

pricing completion milestone charts for both ASD and the

five ALCs which depicted the procedures used to reach each

milestone. The data was researched until it became

repetitive and exhaustive.

Research Questions 2 and 3. What differences exist

between the way ASD and the ALCs process defective pricing

cases? If differences do exist, what accounts for the

different procedures being used? A comparative analysis

derived from a series of interviews at the division or

branch chief level (interview questions C, D, and E) along

with the milestone completion charts obtained from question -'

1 were used to answer this question. The procedures used by

each command were compared and contrasted. Differences were

identified and the procedures examined to determine the

reason for the difference.

Research Question 4.. Once a defective pricing case

has been identified, which government agencies or offices

become involved in the case? This question was partially

answered by interviewing director and division level experts

in the field. The interviews included expe-ts from the DCAA,

AFAA, HQ. AFSC, HQ. AFLC, ASD, and the five ALCs. Interview

question F addressed this research question. Regulations
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governing defective pricing wore also reviewed to

distinguish the formal relationship between these offices.

This provided the researchers with an overall view of the

interaction among agencies involved in defective pricing

resolution.

Research Question 3. What is the extent of service

that these agencies (from research question 4) can provide

the pricing offices in resolving defective pricing cases?

Research question 4 established which agencies are involved

and interview question F established the extent of their

involvement. Additional information was obtained from the

regulations which govern each agency. This allowed the

researchers to determine the extent of service each agency

provided. The following figure summarizes the methodology

used to accomplish Goal I.
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GOAL 11

I
(Analyze existing defective pricing resolution procedures)
(and identify the agencies involved and services provided)

Objective 1J "Objecti ve 2 "i --'-

(Anal yze current procedures) (Identify key agencies)

-Q-1 (Do standard procedures R (What agencies are
exist in ASD and the ALCs?) involved?)

RQ 2](What differences exist LRQ5 (What services do
between ASD and the ALCs?) these agencies

provide?)

RO 3 I (What accourts for these
differences?)

Figure 9. Goal 1 Summary

Goal 2. The second goal of this study, which is to

document any bottlenecks, deficiencies, or ineffective

procedures that are found was achieved by accomplishing the

third and fourth objectives. Objective 3, which identifies

any bottlenecks that are caused by the current procedures,

was achieved by answering research question 6. Objective 4,

which identifies deficiencies and ineffective procedures,

was achieved by answering research question 7.

Research Question 6. What bottlenecks exist with

the current procedures, and what are some possible solutions

to these bottlenecks? A bottleneck is defined as an

occurrence whereby the resolution process is delayed due to

mitigating circumstances over which the PMF has little

control (i.e. awaiting external office coordination). Data

to answer this question was obtained from a timeline
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analysis of case studies within ASD and the ALCs along with

interviews conducted at the branch chief and technical

specialist levels.

The actual time it takes to reach each milestone, which

was accrued from a case study analysis, was compared against

the predicted or expected time according to the milestone

chart obtained by answering research question 1 for both ASD

and the five ALCs. If a delay occurred in reaching a mile-

stone, the procedures used to reach that milestone were com-

pared against research questions 4 and 5 to determine if the

number of agencies involved contributed to the delay. Inter-

views with branch chiefs and technical specialists were used

to determine possible solutions to the bottlenecks. Inter-

view question 8 was used to address this issue.

Research Question 7. What deficiencies and

ineffective procedures can oe identified in the current

procedures being used in the resolution of defective pricing

cases within ASD and the ALCs? The term deficiency is

defined as a gap or break in the continuity of the existing

procedures. Ineffective procedures are defined as those

procedures not meeting the time constraints required by DODD

7640.2. Data to answer this question was obtained from the

review of case studies accomplished to answer research

question 6. Additional information was obtained from

interviews at all three levels of management using interview

questions H and I.
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Once the current resolution procedures had been identi-

fied for ASD and the five ALCs, they were analyzed for con-

tinuity. In other words, was there a continuous flow from

one procedure to the next? This analysis identified any

deficiencies (gaps) in the resolution process.

The following methodology was used to identify ineffec-

tive procedures. All defective pricing cases completed by

ASD between 1 January 1983 and 31 March 1984 (19 cases) were

analyzed. A representative sample of 30 AFLC cases completed

between 1 January 1983 and 1 January 1984 were also ana-

lyzed. This analysis was used to determine the average

actual time taken to complete each individual milestone. The

cases from the AFLC were chosen by each ALC as represen-

tative of their overall caseload with unusual or atypical

cases being omitted. This omission of some cases by the ALCs

will result in a the AFLC calculations being biased to a

small degree.

The actual time to reach each milestone was compared

to the standard time (as set forth by regulations ASD policy

letter No. 012 and AFLCR 70-18) to reach each milestone. If

a milestone was not being met, a determination based on

expert opinion and data analysis was made as to which pro-

cedures within that particular milestone were ineffective.

Additionally, the procedures used to reach each mile-

stone by ASD were compared to those used by the five ALCs.

This was previously accomplished by Research Questions 2 and

3. Next, the actual times to complete each milestone for
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each Command were compared. This comparison helped to iden-

tify those procedures which were more effective in meeting

the time constraints at each milestone. The following figure

summarizes the methodology to accomplish goal 2.

(Document bottlenecks, deficiencies, or ineffective
procedures identified in the resolution process)

(Identify bottlenecks (Identify deficiencies
and possible solutions) and ineffective

procedures)

a (What bottlenecks exist LIK7 (What deficiencies
and what are some and ineffective
possible solutions?) procedures can

be identified?)

Figure 10. Goal 2 Summary

Goal 3. The third and final goal, which was to develop

management tools to assist each command in dealing with

problems encountered in the resolution process, was achieved

by accomplishing objective 5 which was to identify possible

solutions to the problems discovered. This was accomplished

by answering research question 8.

Research Question 8. What management tools or

guidelines can be developed that would improve the

government's position in resolving these cases? This

research question was answered once the bottlenecks,

deficiencies, and ineffective procedures were identified by

answering research questions 6 and 7. Interview question 3

was used during the initial interview to solicit expert
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opinion as to possible solutions to any problems each level

of management was presently encountering.

After identifying any resolution problems discovered by

the researchers, a second set of interviews was used to

present these problems and solutions to the same technical

specialists, division chiefs, and directors who were pre-

viously interviewed. The purpose of the second interview was

to solicit suggestions, to determine if the proposed solu-

tions were practical, and the best method of implementing

the solutions. The following figure summarizes the method-

ology to accomplish the final goal of the study.

G O A L  3  I-.-

(Develop management tools to assist each Command in
resolving problems in the resolution process)

F Objective S i
(Develop a set of guidelines or management tools

designed to improve the current resolution process)

Research Question 8

(What management tools can be developed?)

Figure 11. Goal 3 Summary

Assumptions of the Study

Some bias was assumed to have been introduced through

the interview process despite deliberate steps taken to min-

imize or eliminate the bias. Because the interviews with the

five ALCs were conducted via telephone by a single

researcher, the potential for bias was higher here than with
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the personal interviews. The researchers assumed that the

criteria to identify experts would yield those people with

the most extensive knowledge of the current resolution pro-

cess. Since most of the defective pricing cases are found

within AFSC and AFLC, the researchers assume that procedures

applicable to these two commands will be useful to the Air

Force in general.

Limitations of the Study

The study has several limitations that should be

clearly identified. One limitation is that the study focused

primarily on ASD and the five ALCs. This should be a minor

limitation since the procedures used by ASD and the five

ALCs are representative of AFSC and AFLC. Currently, a

majority (59%) of the overdue defective pricing cases within

AFSC are found within ASD (39) although in the past, this

has been as high as 90% (23:6). Time was another limitation.

Sufficient time was not available to field test the proposed

solutions and recommendations. Nor was there sufficient time

to conduct a longitudinal study versus a cross-sectional

study. This would have allowed the researchers to evaluate

the impact of different procedures on the resolution pro-

cess. Finally, the limited amount of formal procedures

existing within AFLC required more weight being placed on

subjective data. Only one AFLC regulation (AFLCR 70-18) was

being used by AFLC HQ.
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Summary

The research for this study was designed to accomplish

three goals. The first goal was to establish the current

resolution procedures being used by ASD and the ALCs to

resolve defective pricing cases. The second goal was to iden-

tify any bottlenecks, deficiencies, or ineffective proce-

dures in use. Finally, the third goal was to develop man-

agerial tools to assist in providing solutions for problems

found in the resolution process.

Each goal was divided into objectives and each object-

ive broken into research questions. Data was gathered

through a series of interviews, from an exhaustive review of

all regulations pertaining to defective pricing within AFSC

and AFLC, and by a detailed analysis of completed cases. The

study considered ASD as representative of AFSC and the five

ALCs as representative of AFLC since they control a majority

of the defective pricing cases within their respective

Commands.

This methodology has allowed the gathering of data and

provided a structured procedure for the analysis of that

data. Chapter IV is concerned with the actual gathering of

data and its analysis which will result in the answering of

the eight research questions of this study.
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provide additional services when requested by the PCO or

Pricing Office but do not generally become involved in any

one case on a continuous basis. Figure 16 depicts these

combined interagency relationships.

BUYAC -- DCAA

I JrANOI CAO

SUPPORTING AGENCIES

Figure 16. Supporting Agency Involvement

The services provided by the JANO consist of legal

reviews of the audit allegation, contractor's response, and

any contractual modifications. Additionally, the PCO and

Pricing Office may request legal assistance from the JANO

at any point in the resolution process.

Bottlenecks, Gaps, and Ineffective Procedures

Questions 6 and 7 are concerned with identifying

bottlenecks, deficiencies (gaps), and ineffective proced-

ures. These problem areas were identified through a case

study analysis of completed cases. The analysis centered

on a comparison of how the ALCs and ASD were actually

meeting the time constraints at each milestone. Differ-

ences between the standard time allowed (i.e. time recom-
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the responsibility for the accomplishment of specific mile-

stone procedures. However, he does maintain overall

responsibility for the final disposition of the case.

Within ASD, on the other hand, the buying activity is

assigned sole responsibility for the accomplishment of

specific procedures. This was depicted previously in

Figures 12 - 14. Additionally, the buying activity, as

with the ALCs, retains overall responsibility for the final

disposition of the case.

Ultimately, the individual PCO's within each Command,

with proof of legal sufficiency, are the final authorities

on the resolution of all defective pricing issues under

their jurisdiction (16).

Support Agencies. Normally there are two additional

agencies which lend support to the Pricing Office in the

resolution process. They are the JANO (Staff Judge Advoc-

ates Office) and the Cognizant Contract Administration

Offices (CAO). Although not normally involved in Air Force

defective pricing cases, the Cognizant Contract Admin-

istration Offices (CAO) such as the Air Force Plant

Representative Office, Navy Plant Representative Office,

Army Plant Representative Office, and the Defense Contract

Administration Service (DCAS) can provide assistance on a

limited basis. Assistance is not restricted to just rate

calculations and may be provided in any capacity when

requested by the PCO or Pricing Office. These agencies
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suspects that defective pricing has occurred, a formal

report is issued specifying the defective pricing allega-

tion. This report is sent to the respective buying

activity.

The buying activity (PCO) is required to respond to

the DCAA audit recommendations. If variances exist between

the DCAA recommendations and the Pricing Office's position

as defined in the PNM, the case is elevated to the DISAO

for a decision.

The DCAA auditor, the Pricing Office, and the PCO

should now be able to establish a unified Air Force negot-

iation position. From this point on, the DCAA auditor

assumes an advisory role, providing additional advisory

services and inputs when requested.

Buying Activity. The buying activity is the office

or official (PCO) responsible for the initial negotiation - -

of the contract. "The principle contracting officer (PCO)

is responsible for making determinations in connection with

the Defense Contract Audit Agency (DCAA) - reported defect-

ive pricing cases [3:73."

The PCO receives the DCAA audit report and forwards a

copy of it to the Pricing Office. The responsibilities of

the PCO from this point on differ within the two Commands.

The differences lie in the level of involvement of the buy-

ing activity in the resolution process.

Within the ALCs, the buying activity is not assigned
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between the audit report and the negotiation records.

Second, if a contradiction is discovered which can not be

resolved between the PCO, PMF, and DCAA, the discrepancy is

elevated to the Designated Independent Senior Acquisition

Official or board (DISAO). After reviewing the case, the

DISAO issues a recommendation resolving the discrepancy and

directing how to proceed with the case (30:3).

The third step in the process entails the actual

negotiations with the contractor which are conducted in an

attempt to resolve the defective pricing audit allegation.

There is continuous interaction between the Pricing Office,

PCO, and DCAA auditor during these negotiations.

Even though the Pricing Office's overall tracking

responsibilities of the defective pricing cases are the

same +or both ASD and the five ALCs, one main difference

was noted. This difference involves the utilization of the

Staff Judge Advocate's Office. Within the ALCs, the Pric-

ing Office does not normally get the JANO involved prior to

negotiations with the contractor (18;19;20;24;38;51). In

contrast, a legal review of the audit allegation and con-

tractor's response is always required prior to developing

the Air Force Objective in ASD cases (3;7).

Defense Contract Audit Agency. The DCAA is the

independent audit agency responsible for conducting post-

award audits. Defective pricing is normally discovered

during this post-award audit process. If the DCAA auditor
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Time is then allotted on a procedural requirement basis.

Government Agency Involvement

Once a defective pricing case has been identified,

several agencies become involved in the resolution process.

Which agencies get involved and the extent of the service

which they can provide forms the basis for answering

research questions 4 and 5. The same agencies are util-

ized by both ASD and the five ALCs; however, the extent

and precedence of their involvement varies between

Commands. During the resolution process, three primary

offices or agencies are normally involved. They are the

Pricing Office (PMF), the Defense Contract Audit Agency

(DCAA), and the Buying Activity (BUYAC).

BUYACI DCAA

Figure 15. Primary Agency Involvement

Pricing Office. The Pricing Office is responsible for

following up the DCAA audit recommendations contained in

the post-award audit report. The first step in which the

Pricing Office gets involved in this process entails valid-

ating the audit report and reviewing the Price Negotiation

Memorandum (PNM) to make sure no contradictions exist

63

e-o- "

.......................



A difference in OPRs for the distribution of the find-

ings was also noted between the two Commands. Within each

ALC, the Pricing Office (PMF) is responsible for distribut-

ing the findings; whereas, in ASD the buying activity is

responsible for distributing them.

The question as to why differences in procedures

existed between ASD and the five ALCs was also addressed.

The differences which were noted were based primarily on

past experience and personal preference within each

Command. However, the fact that ASD changes OPRs would in

itself require that separate definable procedures exist in

order to hold the different OPRs accountable. Part of the

time frame difference found between the individual mile-

stones may already have been accounted for by the inclusion

of additional procedures by ASD. ASD also feels that by

dividing the work between offices, the time frame can be

condensed (17). The ALCs, on the other hand, feel that by

keeping the process within a single office, inter-office

delays can be reduced thereby expediting the process. Time

allottments are based on each Command's experience as to

how much time should be allowed for each milestone in order

to satisfy the six-month time constraint. AFLC feels that

the bulk of the work to be accomplished occurs during mile-

stone 3. Therefore, the largest amount of time is allotted

to this milestone. ASD, on the other hand, sub-divides the

milestones into more definitively separate procedures.
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accomplish this additional procedure, the overall milestone

time frames are relatively the same - 20 days for the ALCs

and 23 days for ASD.

As has already been mentioned, the case file and

settlement document must be reviewed and approved by the

ASD/PMC Contract Review Committee prior to the PCO releas-

ing the settlement (3:3). Also, in the case where there is

no agreement and a final decision has been determined, the

buying activity is required to obtain legal approval from

the JANO. These approvals are not required by the ALC pro-

cedures. Figure 14 depicts the milestone 4 comparison.

ALC OPR

1. Prepare Letter PMF
of Withdrawal, Suppl.
Agreement, or Deter-
mination and Finding

Days Allowed 0 10 20 30 40

ASD

1A. If Negot. Agreement,
(1) Prepare PNM

If No Agreement,
(1) Prepare Final BUYAC/

Decision PMF
B. Prepare Contract

Modification
C. Obtain Legal Signit.

on PNM
2. Obtain Required BUYAC

Approvals
3. Distribute Modif. BUYAC

and/or Final Decision
4. (SLACK TIME) .

Figure 14. Milestone 4 Comparison
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. . . reviewed at a level equal to the authority to approve

[12:73". The Director of Contracting and Manufacturing, or

his equivalent at the ALCs, ". must approve objective

or negotiated prices that deviate significantly from the

auditor's recommendations [12:73". The term "significant-

ly" is not defined within AFLC regulations. However,

within ASD, negotiated settlements should not be less than

90% of the recommended amount (3:2).

Another apparent difference is the OPR assignment.

Once again, as with milestone 2, the single OPR within the

ALCs is the Pricing Office. They are responsible for

completing all procedures within this milestone. ASD

utilizes a different assignment process. Whereas overall

tracking responsibility remains with the Pricing Office,

the OPR for each individual milestone procedure varies

between the buying activity and the PMF.

Milestone 4. During the comparative analysis of

the procedures associated with Milestone 4, differences

were noted in the same three areas as with the previous

milestones. These areas were: time allowed, procedures

required to be accomplished, and OPRs.

Each ALC is allotted 20 days to report and distribute

the findings. In contrast, ASD is allotted 30 days. How-

ever, this 30 day period includes an additional procedure

not included in the ALC milestone, that being - obtain

required approvals. Discounting the time allowed to
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PMF's evaluation, and the initial legal comments are sent

to the DCAA. Two days are allowed for the compilation of

the package and another 30 calendar days are allowed for

the DCAA to respond.

The second office from which assistance is requested

is once again the Staff Judge Advocates Office (JANO). The

ASD procedures are designed to keep the JANO informed

periodically throughout the process. For instance, under

the ASD procedures a JAG (legal representative from the

Staff Judge Advocate Office) opinion is always required

prior to developing the Air Force Objective (Air Force

negotiating position). As is always the case, all assist-

ance is requested in written form so as to alleviate prob-

lems later on. The ASD procedure allows the JANO 30 days

to provide a written legal opinion on the case. A JAG

opinion is not required and is normally not obtained under

ALC procedures prior to developing the Air Force Objective

(18; 19;20;24;38;51).

On initial inspection, there appear to be two addit-

ional procedural differences under this milestone - conduct

fact-finding and present prenegotiation briefing(s). Even

though not specifically enumerated, fact-finding is

conducted as part of the ALC procedure for developing the

Pricing/PCO evaluation. In addition, while the ALCs do not

list "present prenegotiation briefing(s)" as a separate

step, they are required to have the PCO's decision
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ALC OPR

1. Receive Initial PMF
Contractor Response
and Evaluation

2. Develop Pricing/ PMF
PCO Evaluation

3. Complete Negotiat. PMF
with Contractor

Days Allowed 0 30 60 90 120 150

ASD

IA. Receive Initial BUYAC
Contractor Response
B. Eval. Contractor BUYAC/PMF
& Legal Comments

2. If Disagreement, BUYAC
Send for & Receive
DCAA Response

3A. Send File to JAG BUYAC
B. Obtain JAG Opinion

4. Fact-Finding BUYAC/PMF
5A. Develop AF Object. BUYAC/
B. Present Prenegot. PMF V

Briefing(s)
6. Complete Negot. BUYAC/
with Contractor PMF

Figure 13. Milestone 3 Comparison

Only two significant procedural differences were noted

between the two Commands. Both of these were concerned

with ASD's procedures and involved seeking outside assist-

ance and remarks. The two offices from which assistance

should be requested are the DCAA and the JANO.

Since the entire case is based on the findings of the

DCAA's post-award audit, anytime a disagreement arises with

the initial audit findings ASD feels that the DCAA should

be brought back into the resolution process. A package

consisting of a copy of the contractor's rebuttal, the

2..............................................................
................................................................



ALC OPR

1. Review Case PMF
2. Issue Letter PMF

to Contractor

Days Al lowed 0 4 8 12 16 20

ASD

1. Notify ASD/PMFO BUYAC
2A. Send Audit to PMF BUYAC
B. Request Price

Analyst
3. Assign Analyst PMF
4. Review Case BUYAC/PMF

h 5. Send Audit w/ BUYAC
Assessment to JANO

6. Request Contractor BUYAC
Comments

Figure 12. Milestone 2 Comparison

Milestone 3. Time allowed, procedures required to

be accomplished, and the OPR were once again noted as the

three areas of difference under Milestone 3. A significant

difference exists in both the amount and the distribution

of the time allotted for completion of the milestone. Each

ALC is allowed more time (150 days) than ASD (123 days).

However, the ALC procedures are all grouped together under

one time frame. All of the milestone procedures must be

completed within the 150 days allowed. In ASD, the 123

days are sub-divided with a specific number of days being

allocated to each procedure. Figure 13 depicts this.

each procedure. This is depicted in Figure 13.

5.
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actions required under this milestone. The additional week

allotted in the ASD time frame may be partially accounted

for by the two procedural differences noted below.

* .Both the assignment of a price analyst and the

requirement for an initial legal review constituted diff-

erences in the procedures used by the two Commands. The

buying activity (buyac) within the Aeronautical Systems

Division (ASD) must send the audit to the Pricing Office

and request that a price analyst be assigned to the case.

This is not required at the ALCs since the case is

initially directed to a price analyst within the Pricing

Office, which remains as the Office of Primary Responsi-

bility (OPR). The second procedural difference involved

the need for a review of both the audit and the PCO's

assessment of the audit by the JANO. The ALCs do not

require any such legal assistance this early in the resol-

ution process. They are, however, not precluded from

obtaining a legal review if their Pricing Office deems one

necessary.

As alluded to in the previous paragraph, the OPRs

within the two Commands may also be different. Within the

ALCs, the OPR for all procedures remains with the Pricing

Office. However, within ASD the OPR is dependent on the

individual milestone procedure. The following figure

(Figure 12) depicts each procedure, its corresponding OPR,

and the time allotted for completion.
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differences were highlighted by a comparative analysis of

the timeline used in constructing the milestone charts.

This formed the basis for the answer to research questions

2 and 3.

The standard procedures incorporated in each milestone

are not as explicitly defined in the ALC milestones as they

are in each ASD milestone. However, the procedures con-

tained in the four ALC milestones do encompass all of the

6 procedures covered by the sixteen ASD milestones. There-

fore, for the purposes of this analysis, all milestone

activities will be referenced in relation to the ALC mile-

stones.

Milestone 1. The resolution process begins with

milestone 1. This milestone is the same for both Commands

and consists of the receipt of the defective pricing audit.

In each case, zero days are allotted for this milestone.

Since the procedures and the time allowed are the same for

each division, no differences were noted.

Milestone 2. During the comparative analysis of

of milestone 2, differences were noted in three areas: time

allowed, procedures required to be accomplished, and the

Office of Primary Responsibility (OPR). The most apparent

of these differences is the time allowed to complete the

milestone procedures. The ALCs are allowed 10 days;

whereas, ASD is allotted 17 days to complete similar
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IV. Procedure Analysis and Appraisal

Introduction

As stated previously, this chapter provides an

analysis of the information gathered to accomplish the

goals and objectives of this study using the methodology

detailed in Chapter III. More specifically, the purpose

of this chapter is to address research questions 2,3,4,5,6,

and 7 which contribute to meeting the first four research

objectives.

Research question 1 asked if standard procedures exist

in the Aeronautical Systems Division and the Air Logistics

Centers for resolving defective pricing cases. Aero-

nautical Systems Division (ASD) policy letter No. 012 and

AFLCR 70-18 identified the detailed standard resolution

procedures being used within the respective operational

divisions. These procedures have already been thoroughly

detailed in Chapter II (Pp. 28 - 36) and form the basis for

the construction of the defective pricing milestone comple-

-tion charts. These charts are used extensively in the

analysis of the differences between the resolution proced-

ures used within the Systems and Logistics Commands.

Case Resolution - Command Procedural Differences

Differences exist in the process being used by ASD and

the five ALCs in resolving defective pric r g cases. These
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mended by the governing regulation) and the actual time

needed to accomplish each milestone were noted. An invest-

igation of these differences highlighted areas of possible

bottlenecks, deficiencies, and/or ineffective procedures.

Milestone 1. The ASD procedure for Milestone 1

appears to be deficient. There is no standard policy

specifying that the audit report go directly to the Pricing

QOffice. This has resulted in the DCAA not always sending

the audit report directly to the PMF. In 5 of the 19 cases

reviewed, the report was initially delivered to the SPO

(System Program Office) and the forwarded to the Pricing

Office (53:E16,D69,E55,E56,D73). This resulted in an

unnecessary delay. Sufficient case documentation could not

be found to determine if the ALCs were having a similar

problem with this procedure; however, interviews with ALC

experts suggested that the audit report was being delayed

prior to reaching the PMF (18,19,20,38,48,51).

Milestone 2. Milestone 2 covers thos procedures

involved from the time the case arrives at the Pricing

Office till the point where the contractor is officially

notified of the audit findings (See page 57). The ALC

procedures under this milestone require that the case be

prepared and reviewed. This milestone culminates with the

*ormal notification to the contractor of the defective

_- :. q allegation.



ALC. AFLCR 70-18 specifies that 10 days be

allowed from the time of receipt through the completion of

d milestone 2. A Headquarters AFLC analysis of 30 cases

revealed that the data was positively skewed. A mean

(average) of 56 days was required from receipt through the

completion of this milestone; whereas 50% of the cases, as

identified by the median, required 22 days.

Median
20 (22 Days)

m8 - Total Data
Distribution

16

14- 15% Trimmed
15% Trimmed Distribution

C 12 Mean (39 Days)
A
S 10
ES a Mean

056 Days)
6

4

2

0 L
Days 8 39 70 101 132 163 194 225 256 287 318

*Figure 17. ALC Milestone 2 Data Distribution

Because of the skewness of the distribution, a 15% trimmed

mean statistic (designed to eliminate outliers, as

discussed in Chapter III) was used to get a more realistic

average (39 days) of the time required for a typical case.

The Headquarters AFLC analysis determined that approx-
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imately 42 days elapsed, on the average, for the individual

procedure of reviewing the case (33). Further analysis of

our own revealed that a median of 15 days and a 15% trimmed

mean of 22 days were required to accomplish this step (33).

This indicates that in 50% of the :ases the contractor was

notified in 15 days or less. Additionally, the trimmed

mean indicates that an average of 22 days were required to

accomplish a typical case. The significant difference

between the trimmed mean and the mean of the full data set

(20 days) was due to the presence of outliers which tended

to distort the mean.

The exact cause of the outliers could not be deter-

mined by the investigators. The only explanation offered

by Headquarters AFLC for the excessive amount of time

required was that unexpected problems were encountered

which are not anticipated to recur (33).

Interviews with experts at the ALCs revealed further

insight into the problem of reviewing the case. Prior to

the 29 November 1982 AFLCR 70-18 guidance, Ogden ALC

allotted 30 days for milestone 2 completion, according

to Mr. Bob Beverage, Deputy Chief for Pricing at Ogden ALC.

(19) The current guidance (AFLCR 70-18) allows only 10

days to receive, prepare and review the case, and then

issue an allegation letter to the contractor (12). Most

of the experts at the ALCs have stated that the amount of

time to review the case is not compatible with this
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reduced time constraint. Therefore, some of the ALCs are

choosing to send the letter of allegation prior to

completing the review of the case, or are instead review-

ing the case with full understanding that they will not

meet the 10 day time constraint (19;20). Figure 18

consolidates the statistical analysis of ALC milestone 2.

Days 0 10 20 30 40 50 60

STANDARD

Actual

MEAN 5

TRIMMED MEAN 7 3 97

MEDIAN 22

Figure 18. ALC Milestone 2 Summary

ASD. Although more detailed than the ALC

procedures, the ASD procedures accomplish the same object-

ive. ASD policy letter No. 012 specifies that a total of

17 days be allowed for the completion of Milestone 2. An

analysis of all cases completed between 1 January 1983

and 31 March 1984 (19 cases) revealed that this data was

also positively skewed. A mean (average) of 72 days was

required to complete this milestone. Additional analysis

revealed a median of 35 days and a 15% trimmed mean of 52

days as depicted in Figure 19.
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11 Median
(35 Days) - Total Data

10 Distribution

9 - 15)4 Trimmed
Distribution

15% Trimmed
C 7 Mean (52 Days)
A
S6
E

$5

4

Mean (72 Days)

_

Days 2 42 82 122 162 202 242 282 322

Figure 19. ASD Milestone 2 Data Distribution

This analysis indicates that in 50% of the cases this

milestone was completed by ASD in 35 days or less.

Additionally, the trimmed mean indicates that an average of

52 days were required to accomplish this milestone in a

typical case. The 20 day difference between the trimmed

mean and the mean of the full data set was accounted for by

the presence of outliers, or atypical cases.

The primary cause of the outliers in the ASD cases

centers around the procedure of reviewing and assessing the

case issues. This procedure appears to be a bottleneck due

to mitigating circumstances involved over which the PMF has

little control. Our investigation revealed two causes of
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this lack of control.

The first circumstance occurs when the PCO and DCAA

can not initially reach an agreement on the audit report

findings. The second circumstance occurs when sufficient

information is not readily available to properly assess the

case. This requires that additional fact-finding be init-

iated. In both situations, additional time is required.

With the exception of the procedure - review and assess

case issues - our analysis did not reveal any other

problems with this milestone. Figure 20 consolidates the

statistical analysis of ASD milestone 2.

Days 0 20 40 60 80

STANDARD

Actual

MEAN 72

TRIMMED MEAN 52

MEDIAN VX 35

Figure 20. ASD Milestone 2 Summary

In summary, the procedure - review and assess the

case - appears to be a common problem within each Command.

This bottleneck does not create a problem, however, until

mitigating circumstances (such as disagreement over the

audit findings or inadequate information) arise, resulting

in an inflation of the amount of time required to

accomplish the milestone. When these circumstances do not

7:3
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occur (i.e. when outliers are omitted), the trimmed mean

indicates that an average of 39 days for the ALCs and 52

days for ASD are required to complete this milestone in a

typical case. No deficiencies or ineffective procedures

were identified for either Command in accomplishing this -

milestone.

Milestone 3. Milestone 3 is the most complex and

demanding of the four milestones. The procedures which

comprise this milestone begin with those efforts necessary

to make sure that the contractor's comments are received in

a timely manner. This milestone includes an evaluation of

the contractor's response and any associated fact-finding

that is required by the PMF, PCO, JANO, and if necessary,

the DCAA. Not until either the negotiations are completed

or an impasse is reached, is this milestone concluded (See

page 58). The majority of the interactions and the largest

time requirement occur within this milestone.

ALC. AFLCR 70-19 allocates 150 of the 180 .

available days for completion of Milestone 3. The Head-

quarters AFLC analysis revealed that an average of 314 days

were required to complete this milestone according to their

sample of 30 cases (33). Our analysis revealed that the

data was positively skewed with a median of 249 days and

a 15% trimmed mean of 267 days.
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Median 15% Trimmed
(249 Days Mean (267 Days)

12

11- Total Data

10 Distribution

9
_- 15% Trimmed

Distribution
C
A7
S Mean (314 Days)

S
5

4

2

Days 182 249 316 383 450 517 584 651 718 785 852

Figure 21. ALC Milestone 3 Data Distribution

An analysis of the outliers highlighted two problem

areas. They are receiving the contractor's reply and

evaluating the contractor's comments.

The procedure being used by the ALCs for obtaining a

timely contractor reply appears to be both ineffective and

deficient at meeting the time constraint in some cases.

The AFLC analysis determined that an average of 89 days

were required to obtain a reply from the contractor.

Additional analysis determined that a median of 67 days and

a 15% trimmed mean of 55 days were necessary to obtain the

contractor's reply. A significant difference (34 days)
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exists between the mean and trimmed mean.

An analysis of the outliers identified three factors

which accounted for this procedure not meeting the time

constraint. First, the current procedure provides no

incentive for the contractor to provide a timely reply

(48). Second, according to Ms. J. Cody, Warner Robins ALC,

"some of the contractor's replies contain elements of cost

[which are] questioned r33:Robins]." Disagreements on

questioned costs can result in an iterative process as

discussed in the following paragraph. The time constraint

does not allow for this iterative process. This is a

common problem among all of the ALCs. Finally, when

defective pricing occurs at the sub-contractor level,

coordination must be routed through the prime contractor -

(15), which requires additional time not allowed by the

current procedures. No specific instructions could be

found within AFLC regulations as to how to prevent this

delay from occurring.

The procedure being used by the ALCs for evaluating

the contractor's comments appears to be resulting in a

bottleneck. An iterative loop involving the contractor,

DCAA, and Pricing Office can occur at this stage. The loop

begins when the contractor's reply is received by the PMF.

This reply may require additional DCAA input. The con-

tractor is then required to address any revisions by the

DCAA. This second reply is then forwarded by the contract-
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or to the Pricing Office. Once again, DCAA input may be

required. This looping process may involve several itera-

tions before it is complete (33:McClellan). A bottleneck

results from this looping process because the Pricing

Office no longer maintains control of the resolution pro-

cess while awaiting the DCAA and contractor comments.

The ALC negotiation procedure appears to be sufficient

at meeting its objective but not at meeting the time con-

straint imposed. Each negotiation is a unique and nebulous

process involving many non-quantifiable aspects. Our

analysis determined that an average of 112 days were

required to complete negotiations with the contractor (33).

Additional analysis revealed that 50% of the cases (median

value) required 83 days or less to complete negotiations.

By using a 15% trimmed mean, the average time to complete

this step in a typical case was 91 days.

The time constraint, rather than the actual procedure,

appears to be ineffective in that it does not allow for all

the varying complexities involved in negotiations. For

example, the time required for negotiations in 6 cases

exceeded the total amount of time allowed for the entire

180 day resolution process (33). Figure 22 depicts the

statistical relationship of ALC milestone 3.
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Days 0 60 120 180 240 300 360

STANDARD 150

Actual

MEAN ,1-

TRIMMED MEAN

MEDIAN

Figure 22. ALC Milestone 3 Summary

Due to detailed data not being available on the

procedures being used by the ALCs for this milestone, the

results of the ALC statistical analysis may not be as

representative of the true situation as are the results of

the ASD milestone 3 analysis which follow.

ASD. The procedures being used by ASD within

the Air Force Systems Command to accomplish Milestone 3

parallel those of the Air Force Logistics Command. Aero-

nautical Systems Division policy letter No. 012 specifies

that a total of 123 days be allowed for the completion of

milestone 3 (3).

An indepth graphical analysis of the trimmed data of

the 19 ASD cases revealed a bimodal distribution. In

order to better evaluate the data, it was divided into two

groups. The first group, consisting of 7 cases, did not

appear to be skewed and therefore was not trimmed. It

had a mean completion time of 124 days and a median of 126

days. The second group consisted of 12 cases and appeared
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to be positively skewed. This group was then trimmed to

eliminate the outliers. The remaining 8 cases had a

trimmed mean completion time of 471 days with a median of

445 days. The following figure graphically displays the

bimodal distribution.

GROUP 1 GROUP 2 R 1G 2_ - Total Data

Mean Median Median Distribution
5 (124 , (126 Days) (445 Days)

Days) ~ - 15% Trimmed
4 - Distribution

C ITrinmed

A3 ean
S (471 Days)
E 2

S

Wd 4El
58 168 278 388 498 608 718 828 938 1048 1158

Days 113 223 333 443 553 663 773 883 993 1103

Group 1 I Group 2

Figure 23. ASD Milestone 3 Data Distribution

Interviews with ASD experts and an analysis of ASD

data highlighted problems similar to those encountered in

the ALCs (17;53). They were: evaluating the contractor's

comments and receiving the contractor's reply. Time

allowed for negotiating with the contractor also appears

to be a problem based on our sample.

The procedure being used by ASD for evaluating the

contractor's comments results in a bottleneck similar to
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that encountered in the ALCs. This bottleneck appears to

be resulting from the more detailed involvement of the JANO

in the evaluation of the contractor's response. The only

explanation that could be found for the division in the

data was that the cases required either minor or extensive

legal review. There appeared to be no middle ground. This

step in the milestone appears to be the cause of the

bimodal distribution.

The procedure being used by ASD for obtaining a timely

contractor reply (30 days allowed) appears to be ineffect-

ive and deficient at meeting the time constraint for the

same reasons as were identified in our ALC procedure

analysis. Based on our sample, the average time from the

full distribution required to receive the contractor's

response was 82 days. The median was 85 days and the 15%

trimmed mean was 83 days. Seven of the cases exceeded

100 days to accomplish this single procedure.

The ASD Procedure for completing contractor negotia-

tions appears to be adequate, but the time frame allowed

appears ineffective. ASD policy letter No. 012 specifies

20 days to complete negotiations (3); however, only three

of the cases reviewed met this time constraint. The aver-

age number of days required was 43 days with 50% of the

cases requiring more than 35 days. After trimming the

distribution, the mean fell to 37 days. Figure 24 depicts

the overall ASD milestone 3 analysis.
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Days 0 100 200 300 400 500

STANDARD 123'/

Actual

GROUP 1

MEAN 124

MEDIAN 126

TRIMMED GROUP 2

MEAN 471Z11

MEDIAN

Figure 24. ASD Milestone 3 Summary

In summary, there appear to be two common problems

with the procedures within ASD and the ALCs in accompl-

ishing this milestone. First, the procedures being used

to obtain a timely contractor reply appear to be both

ineffective and deficient at meeting the time constraint

in each Command. Second, in each Command the procedures

being used to evaluate the contractor's response resulted

in a bottleneck. The primary difference noted between

the two Commands lies in the increased involvement of the

JANO in the ASD resolution process. The amount of JANO

involvement appears to account for the division in the

actual ASD milestone completion times.

Finally, no problems were identified in the negotia-

tion procedures. However, the time constraints appear to

be inadequate in each Command.
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Milestone 4. Milestone 4 consolidates the find-

ings of the resolution process. The procedures within this

milestone entail preparing and distributing the final

decision. Each Command accomplishes this milestone in a

similar manner (See page 61).

ALC. Within the ALCs, this milestone consists

of two procedures: preparing and distributing the final

decision. The final decision can take the form of a

supplemental agreement (contract modification), determin-

ation and findings, or letter of withdrawal. According to

AFLCR 70-18, 20 days are allowed to complete this mile-

stone.

The Headquarters AFLC analysis determined that an

average of 50 days were required to prepare and distribute

the final decision (33). The median time for completion

was 53 days. A graphical analysis revealed that the

distribution of the ALC cases was slightly negatively

skewed. The trimmed mean was calculated at 52 days.

Figure 25 depicts this distribution.
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20--Tr e - Total
20 15% Trimmed Data Distribution

Mean (52 Days),,.,,
18

Median 15%_ -
16 (53 Days) Trimmed

Distribution
14
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S 10 (50 Days)
E
S 8

6

4
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Days 12 22 32 42 52 62 72 82

Figure 25. ALC Milestone 4 Data Distribution

An average of 8 days were required to prepare the PNM.

In this case, the mean, median, and trimmed mean were all

equal to 8 days. Additionally, an average of 42 days were

required to prepare the contract modification and

distribute the final decision (33). The median indicated

45 days were required for this step with a trimmed mean of

44 days. The procedure appears to be ineffective in that

when a contract modification is necessary, the time con-

straint does not adequately reflect the time required to

modify the contract.
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Days 0 10 20 30 40 50

STANDARD 20 .

Actual

MEAN /5

TRIMMED MEAN

MEDIAN 53

Figure 26. ALC Milestone 4 Summary

ASD. Within ASD, this milestone consists of

3 procedures: preparing the final decision, obtaining

required approvals, and distributing the decision. The

final decision consists of either the PNM (if there is a

negotiated agreement), the unilateral decision (if no

agreement), or the contract modification (if required).

Aeronautical Systems Division policy letter No. 012 allows -

30 days for completion of this milestone.

Our analysis revealed that the ASD data distribution

was positively skewed with an average of 78 days required

for this milestone. The median was calculated to be 52

days with a 15% trimmed mean of 70 days.
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Median - Total Data
7(52 Days) Distribution

6 15% Trimmed 1 % T i m
5 Mean (70 Days) - 15% TrimmedDistribution..:,

C
A 4 Mean (78 Days)
E 3I

S
2

Days 30 50 70 90 110 130 150 170 190
40 60 80 100 120 140 160 180

Figure 27. ASD Milestone 4 Data Distribution

Data which would have allowed further breakdown and

mathematical analysis of the individual steps within this

milestone was unavailable. However, an interview with an

ASD expert revealed that preparing the final decision was

the primary time consuming step in this milestone (17).

Therefore, the procedure of preparing the final decision

appears to be ineffective at meeting the time constraint

for this milestone. No problems were noted with the

remaining procedures in this milestone.
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Days 0 20 40 60 80

STANDARD 30

Actual

MEAN 7e

TRIMMED MEAN 70

MEDIAN 5 2

Figure 28. ASD Milestone 4 Summary

A comparison of the analyses revealed that the ALCs

required an average of 50 days, whereas, ASD required an

average of 78 days to complete this milestone. Addition-

ally, the ALCs required an average of 52 days (trimmed

mean) and ASD an average of 70 days (trimmed mean) to

complete a typical case. Both Commands appear to be unable

to meet their standard time constraints due to an insuff-

icient amount of time being allowed for preparing the final

decision. No problems were identified with any other

procedures in this milestone.

Conclusion

This chapter has compared the procedures used by each

Command, identified the offices involved, and highlighted

the significant bottlenecks, deficiencies, and ineffective

procedures found in the resolution process. This analysis

forms the basis for answering the final research question,

which asks - what management tools or guidelines can be

developed that may improve the government's position in
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resolving defective pricing cases? Chapter V contains

conclusions and recommendations which are designed to pro-

vide tools for managerial control of the resolution

process.
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V. Tools For Managerial Control

Introduction

The purpose of this chapter is to consolidate the find-

ings of this study into meaningful conclusions and recom-

mendations. This forms the basis for answering research

question eight which asks--what tools can be developed to

improve the government's position in resolving defective

pricing cases in a timely manner? The chapter begins by

identifying the study's three fundamental conclusions fol-

lowed by related findings. The Recommendations Section uses

these conclusions to formulate managerial tools to be used

in the resolution process. Finally, this chapter concludes

with a summary of the major findings and recommendations of

this research.

Conclusions ...

Our analysis revealed three fundamental conclusions.

First, the 180 day time standard as established by DOD

Directive 7640.2 is not adequate. Second, because of the

diversity among defective pricing cases, the use of an abso-

lute standard is unrealistic. Finally, specific problem

areas exist in the post-award audit phase of the resolution

process.

Conclusion: A 180 Day Time Standard Is Inadequate.

Neither Command appears to be able to satisfactorily comply

. .. . . . . . . . . . . . . ... .



with the existing 180 day time constraint. Within the ALCs,

the average time to complete a case was 377 days (33). A

Headquarters AFLC study finalized in February 1984, recom-

mended that 330 days be allowed to complete the resolution

process (33). Additionally, 23 of the 30 ALC cases reviewed

exceeded the 180 day time constraint. Our analysis of the

ASD cases revealed that the average time to complete a case

was 525 days (53). Also 17 of the 19 ASD cases reviewed

exceeded the 160 day time constraint. This tends to support

the conclusion that 180 days is an insufficient amount of

time to complete the resolution process.

Conclusion: An Absolute Standard Is Unrealistic.

Another problem lies in the lack of flexibility allowed by

the current guidelines. The present time constraint is being

interpeted as an absolute standard. The results of our re-

search (case studies and interviews) tend to support the

conclusion that each case is unique and consists of varying

complexities. We therefore conclude that the time constraint

should be flexible and not interpeted as an absolute

standard.

Conclusion: Specific Problem Areas Exist. Our third

conclusion is that, with the current procedures, problems

arise in four specific areas. These areas are:
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1. Reviewing and assessing the case.

2. Awaiting the contractor's initial response.

3. Evaluating the contractor's response.

4. Completing the negotiation process.

First, the time allowed to review and assess the case

is not adequate. Our ALC trimmed mean analysis revealed that

an average of 22 days were required to accomplish this step

for a typical case. Interviews revealed that a similar situ-

ation exists within ASD. This has resulted in the analyst

either sending the allegation letter prior to adequately

reviewing the case or electing to review the case and ignore

the time constraint.

Second, the time required to receive the contractor's

initial response appears to be excessive. As far back as

1982, it was noted that some contractors were not responding

in a manner consistent with the time constraints (5). Our

analysis revealed that the ALCs required 55 days and ASD 83

days in a typical case to receive the initial response from

the contractor. The primary reason this is occurring is that

contractors have no incentive to provide a timely response

(17,23:9,48). Additionally, when defective pricing occurs at *-

the subcontractor level, more time is required since the

government must deal with the subcontractor through the

prime contractor. Finally, some contractors rEquest supple-

mental information before issuing their formal response.

90

. . . . . . %'.



Third, the time required to evaluate the contractor's

comments was more than anticipated by each Command. In eval-

uating the contractor's response, disagreements can arise

between the primary parties involved. One part of this prob-

lem centers around the necessity to use outside offices such

as the DCAA and JANO. Presently, the PMF has minimal control

over the turn-around time required by these offices.

Additionally, interviews with the ALC experts indicated that

often an iterative loop with the contractor (as discussed on

page 76) will occur during this step. This has the effect of

inflating the amount of time required. Within ASD, the JANO

appears to be accepting a more detailed involvement in the

evaluation process. The ASD cases appeared to require either

minor or extensive legal review. There appeared to be no

middle ground. This resulted in the bimodal distribution

displayed on page 79.

Finally, the time constraint for completing the negoti-

ation process is inadequate. Our analysis revealed that the

ALC trimmed mean was 91 days and the ASD trimmed mean 37

days to complete negotiations in a typical case. Within the

ALCs, the time required for negotiations in six of the cases

analyzed exceeded the total amount of time allowed for the

entire resolution process (180 days). Within ASD, only 3 of

the 19 cases reviewed completed negotiations within the

established time constraint (20 days). Due to the varying
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complexities of the negotiations process, neither Command is

able to meet a rigid time constraint.

Related Findings. In addition to the three fundamental

conclusions, our research identified three related findings.

First, the procedures being used by each Command for re-

solving defective pricing cases varied in the amount of

detail provided. Guidance for the ALC procedures is estab-

lished by AFLCR 70-18. These procedures are more general

than those used by ASD. In addition, the ALC procedures lack

sufficient detail to be usable as a managerial tracking

tool. The individual procedures used by the ALCs to accom-

plish each milestone along with a designated target time are

not defined. Therefore, it is difficult to pace the resolu-

tion process through each milestone.

Second, the ALC procedures established a single OPR for

the resolution process. The ASD procedures use several

Offices of Primary Responsibility (PMF, PCO, JANO) with each

acting as the OPR at different points in the resolution pro-

cess. The ASD procedure of using several OPRs appears to

create inter-office delays and thereby results in more time

being required for case resolution.

Third, a delay is sometimes being incurred because the

DCAA post-award audit report is not always being sent di-

rectly to the PMF. In the past, the audit report has been

sent to the PCO or the SPO and was not immediately forwarded
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to the PMF. This has resulted in unnecessary delays ranging

from a few days to several months.

Recommendations

The conclusions reached in this research have enabled

us to make several recommendations to improve the govern-

ment's ability to resolve defective pricing cases. These

recommendations are: to expand the time limit for resolving

defective pricing cases to 225 days, to consider the time

limit as a flexible management tool, and to initiate changes

in the resolution procedures currently being used by each

command.

Recommendation: Expand The Time Standard To 225 Days.

Since our analysis revealed that the 180 day time con-

straint appears to be inadequate, we recommend that the time

frame be expanded. Our study determined that 225 days would

be more appropriate for the post-award audit phase of the

resolution process. This amount of time is based upon the

lowest trimmed mean (from ASD and ALC) for each milestone

along with the anticipated impact of the recommended pro-

cedures found in Appendix B. A detailed breakdown of each

recommended milestone begins on page 96.

Recommendation: Flexible Time-Line As A Management

Tool. A major problem lies in the lack of flexibility that

the current time constraint allows. Since each defective

pricing case is unique, we recommend that any time con-
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It should be noted, however, that the use of suspense

dates may create some friction between individual offices.

For this reason, we strongly recommend that all parties

involved in the setting of suspense dates agree on the sus-

pense times to be used on each individual case. The suspense

times recommended by this study are not absolutes and must

be adjusted (upward or downward) to compensate for case com-

plexity and workload. Finally, the issuance of more uni-

lateral decision may be met with resistance from both the

JANO and the contractors. Problems of this nature will have

to be resolved at the policy-maker level before these pro-

cedures can be initiated.

Final Thoughts

This study has found that rigid standards are impracti-

cal as a management tool for resolving defective pricing

cases and that the 180 time limit is inadequate. We recom-

mend implementation of a flexible 225 day resolution time-

line and the accompanying managerial tools developed in this

study. These managerial tools will allow increased man-

agerial control of the process which will result in more

cases being resolved in a shorter period of time. The target

times set forth to accomplish each procedure and milestone

are only guidelines and must be adjusted depending on case

complexity and workload. They are based on the expected time
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Recommendation: Implement The New Guidelines. The

recommendations of this study should be reviewed and con-

sidered for implementation Air Force wide, with specific

emphasis on AFSC and AFLC. Because of the nature of defec-

tive pricing, it is reasonable to assume that other DOD com-

ponents may also be able to benefit from this study. There-

fore, we recommend that consideration also be 4iven to dis-

tribution of this study throughout the Department of

Defense. The anticipated impact resulting from the implemen-

tation of the recommendations of this study follows.

Managerial Impact

The average time required for all cases reviewed to

scomplete the post-award audit phase was 525 days for ASD and

377 days for the ALCs. By implementing the recommendations

of this study, we anticipate that the time required can be

reduced to an average of 225 days for a typical case.

The flexibility afforded by these recommendations

enable the manager to compensate for those cases requiring

an excessive amount of time. Additionally, the detailed pro-

cedural breakdown should allow the manager to continue to

track and pace the process even when interruptions occur.

The guidelines also allow the manager to periodically eval-

uate how well the defective pricing case is progressing and

thereby afford him the ability to anticipate potential

problems.
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First, we recommend 40 days be allotted to PREPARE THE

FINAL DECISION. The final decision can be in the form of a

unilateral decision, a contract modification, or a letter of

withdrawal. This amount of time is based upon the time

(trimmed mean) required by the ALCs to complete this step.

As a result of both our literature review and interviews, we

feel that 40 days is more than adequate to prepare the final

decision. However, the data available does not clearly dif-

ferentiate the reasons as to why this step is requiring such

an inordinate amount of time. Therefore, individual managers

may be able to reduce the time required for this

step.

Second, the analyst is then allotted 8 days to OBTAIN

THE REQUIRED APPROVALS. Finally, 4 days are then allotted to

DISTRIBUTE THE FINAL DECISION. These times are compatible

with both the actual time established by ASD and the amount

of time required by the ALCs. Figure 32 depicts the recom-

mended procedures for Milestone 4.

Prepare Final Decision

Obtain Required
Approvals

Distribute Final
Deci si on

Day Number 170 190 210 230

Figure 32. Recommended Milestone 4 Procedures
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plexity of the case, normal government channels should be

followed to notify higher levels of management. Figure 31

depicts the recommended procedures for Milestone 3.

Receive Contractor
And Legal Responses

Evaluate Contractor
and Legal Responses

If Disagreements
Arise, Send Copy
of Case to DCAA

Obtain DCAA
Response
(30 Day Suspense)

Send File To
Legal (JANO)

Obtain Written
Legal Opinion
(30 Day Suspense)

Fact-Finding
(if Required)

Consolidate AF
Objective and
Prenegot. Briefings

Complete Negotiations

Day Number 40 80 120 160 200

Figure 31. Recommended Milestone 3 Procedures

Milestone 4. Milestone 4 completes the resolution

process. We recommend three procedures that encompass 52

days (total elapsed time 225 days). This is based upon the

actual (trimmed mean) time required by the ALCs for this

milestone for a typical case.
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finding. Our procedure provides flexibility in that the

analyst is allotted a full 30 days (while the case is in

legal review) to budget his fact-finding effort.

Eighth, once the legal opinion has been obtained, the

PMF is allotted 10 days to CONSOLIDATE THE AIR FORCE NEGOTI-

ATION OBJECTIVE and to present the prenegotiation briefings.

This time period is compatible with existing ASD policy.

Finally, the remaining 37 days targeted for this mile-

stone are allotted for NEGOTIATIONS with the contractor. The

current time allowed to complete negotiations has proven to

be inadequate and resulted in a problem area. Our trimmed

mean analysis of this ASD procedure determined that an

average of 37 days should be an adequate amount of time in

which to complete negotiations and alleviate the problem

area.

Note: The PMF should not hesitat& to recommend a
unilateral decision be adopted if the negotiations -

are at an impasse.

Two procedures in this milestone require establishing

suspense dates to increase managerial emphasis and to main-

tain control of the resolution process. The suspense times

applied to the DCAA and JANO should be coordinated with all

persons involved beforehand. This will allow the PMF to have

a more realistic idea of the time the case should require.

It will also allow flexibility in the resolution process

when complexity and workload require additional time. If the

amount of time that has passed is not warranted by the com-
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Third, FORWARD THE CASE TO THE DCAA if disagreements

over the initial audit findings arise between the PCO, JANO,

and contractor. The PMF is allotted three days to forward

the case to the DCAA.

Fourth, INITIATE A 30 DAY SUSPENSE for this reply in

order to maintain managerial control of the process. As with

the JANO, the suspense time should be coordinated with the

DCAA. By using participative management to establish JANO

and DCAA suspense times, inter-office friction should be

reduced and more realistic times established. No further

action can be taken until the DCAA response is obtained. If

there are no disagreements, or other complications, these 30

days may be distributed where the analyst feels they would

be most useful.

Fifth, once the DCAA response is obtained, the analyst

is allotted three days to FORWARD THE CASE FILE TO THE JANO

for legal review. Sixth, a 30 DAY SUSPENSE IS INITIATED to

obtain the written legal opinion. Again, this suspense time

should be coordinated with the JANO and an appropriate time

agreed upon. The requirement to obtain a legal review should

apply to all cases.

NOTE: It must be understood that if extensive
legal review is required, this step could require
as much as six additional months to complete the
review.

Seventh, while the case is undergoing legal review, the

analyst can conduct further FACT-FINDING if necessary. In

the past, as little as 7 days were allotted for fact-
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agement level should be notified. Figure 30 depicts our

recommended procedures for Milestone 2.

Notify Contractor
of Allegations and
Request Comments

Initiate 35 Day Zg 7/7z Y7f
Suspense

Review and Assess
Case Issues

Request Initial
Legal Review
(25 Day Suspense) YZ M 900

Day Number 0 10 20 30 40

Figure 30. Recommended Milestone 2 Procedures

Milestone 3. Our proposed Milestone 3 consists of

nine procedures and specifies a target of 133 days (total

elapsed time 173 days) to complete the milestone. This

target time is similar to the actual amount of time required

by ASD (trimmed mean of 124 days) for a typical case. The ..

milestone begins with RECEIPT OF THE INITIAL CONTRACTOR AND

LEGAL RE3PONSES.

Second, the time required for the EVALUATION OF THE

CONTRACTOR AND LEGAL RESPONSES has been a problem in the

past when as little as 7 days were allowed to accomplish

this step. Our research indicated that the time currently

allotted was inadequate. We recommend that 20 days be tar-

geted to allow the analyst to review both the contractor and

legal responses to the audit report.
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(until the JANO reply is received) should complications

arise.

The 20 day target time to review the case is based upon

the results of our trimmed mean analysis of the ALC pro-

cedures. The additional days available (until the JANO

response is received) provide the manager with needed flexi-

bility. We feel that a thorough initial review will provide

a firm foundation that will reduce the amount of time needed

to complete milestonm 3.

The fourth procedure involves REQUESTING THE INITIAL

LEGAL REVIEW. Our procedures allow the analyst a 5-10 day

target lead time for reviewing and assessing the case before

he should request an initial legal review. We then initiate

a 25 day suspense on receiving the initial JAG opinion in

order to maintain managerial control of the process.

In order to minimize inter-office friction and to

arrive at a realistic suspense time, this time should be

coordinated with the JANO when requesting the initial legal

review. We feel that 25 days is a realistic target, however

this time will vary with the complexity of each case and

with the workload of the JANO. If the agreed upon suspense

time differs from 25 days, then the resolution milestones

should be adjusted accordingly.

If a suspense time can not be agreed upon or if the

agreed upon suspense time is not met, the next higher man- ..
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4. At day 35, notify the contractor that actions may
be taken at this time to initiate the process to
render a unilateral decision.

It must be noted that before a decision can be made to - -

issue a unilateral decision, the PMF must be in receipt of

the JANO's response and the government must have consoli-

dated its position. For consistency, all contractors should

be advised of the 35 day suspense procedure detailed above,

even though the PMF may be aware that he is unable to initi-

ate the unilateral decision process until well after this

date as a result of a delayed JANO decision.

These suspense dates are flexible target times and must

be tempered with the judgement of the analyst based on the

complexities of the case. For example, when subcontractors

are involved more than 35 days may be required for a

response.

A negative effect of issuing more unilateral decisions

would be to increase the case work load in the JANO. Without

additional personnel, this could slow down the legal review

process.

Third, while awaiting the contractor's reply, the

analyst can now perform an indepth REVIEW OF THE CASE. One

major complaint in the past, as discussed on page 70, was

that not enough time was allowed to review and assess the

case. Our procedures alleviate this problem by allowing the

analyst a 20 day target (from day 5 to day 25) to review and

assess the case. However, additional days are available
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comments has been identified as a major delay point, a more

appropriate sequence of procedures is proposed.

First, NOTIFY THE CONTRACTOR of the defective pricing

allegation and request his comments at the beginning of the

process. The contractor should be informed at this time that

the process to render a unilateral decision may be initiated

if a reply is not received within 35 days. If the contractor

anticipates problems in meeting this suspense, he should

notify the PMF as early as possible. We allow the PMF 3 days

to complete this step. Three days should be adequate to

glean sufficient information from the audit report and then

prepare a notification letter to the contractor.

Second, INITIATE A 35 DAY SUSPENSE on the contractor's

reply. Based on our trimmed mean analysis, the ALCs have

required 55 days and ASD 83 days to receive the contractor's

response for a typical case. By exerting managerial emphasis

through the use of suspense dates, we feel that this step

can be better controlled and limited to 35 days. In order to

maintain control of the suspense process, we recommend in-

creasing managerial emphasis through a process similar to

the following.

1. At day 25, contact the contractor and inquire as to
the status of the response. If the response is not
forthcoming, notify the PCO and JANO that a
unilateral decision may be required.

2. At day 30, increase pressure on the contractor with
a second contact.

3. At day 33, contact the JANO to determine the status
of the initial legal review.
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of receipt of the audit report. Figure 29 depicts our recom-

mendations for Milestone 1.

Receive Audit Report

Assign Price Analyst

Day Number 0 2

Figure 29. Recommended Milestone 1 Procedures

Milestone 2. Our recommended Milestone 2 consists

of five procedures and we allow 38 days (to day 40) to com-

plete this milestone. This number of days was derived from a

procedural breakdown of this milestone. The individual times

allowed for each procedure were influenced by the actual

amount of time required, in conjunction with the anticipated

time required using the recommended sequence of procedures.

The amount of time allowed for the completion of this miles-

tone is based on the actual trimmed mean time (39 days) cur-

rently being required by the ALCs.

Although involving the same activities encompassed by

the current ASD and ALC procedures, our proposed milestone

sequence, which follows, attempts to streamline the process

by rearranging the procedures. The current ASD procedures

direct the analyst to review and assess the case; send the

audit, along with the PCO and PMF assessment, to the JANO

for an initial review; and then to request the contractor's

comments on the allegation. Since awaiting the contractor's
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process may have been a problem in the past (9). A technique

for increasing managerial emphasis is through the use of

coordinated suspense dates for those steps that have proven

to be specific problem areas. We recommend that suspense

dates be established with the contractor, JANO, and DCAA as

explained under the proposed milestones. This will allow the

manager to more effectively track and control the resolution

process.

Recommendation: Adopt New Milestones. A set of pro-

cedures encompassing four milestones, which occur at natural

breaks in the post-award audit phase of the resolution pro-

cess, have been developed as a result of this research

(Appendix B). This management tool should be used by all Air

Force Commands involved in defective pricing. These guide-

lines establish 225 days as the recommended time to complete

the resolution process, but the time constraints are flex-

ible and should be viewed in the context of a management

tool or guideline designed to move the process along.

Milestone 1. We recommend that Milestone 1 consist

of two procedures with an overall target completion time of

2 days. The procedures begin with the RECEIPT OF THE DCAA

AUDIT REPORT. We recommend that, at a minimum, one copy of

the report be sent directly to the PMF by the DCAA.

Secondly, a PRICE ANALYST SHOULD BE ASSIGNED within 2 days
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ated to encourage the contractor to assume a more active

role in the resolution process.

We recommend that a penalty be assessed against the

contractor when defective pricing is sustained. This penalty

should be in the form of accrued inter qt on the full amount

of sustained defective pricing. A time (consistent within

DOD) should be established from which the interest would

begin to accrue. For example, interest could begin to

accrue on the day the contractor is initially notified of

the DCAA defective pricing audit or as early as the date

defective pricing occurred. If the contract is still open,

the amount of interest on the questioned cost could be with-

held from progress payments or the final payment. This

should provide an incentive for the contractor to partici-

pate fully with the PMF in the resolution process.

Additionally, an alternative approach would be to with-

hold the total amount of alleged defective pricing from pro-

gress payments or the final payment. The government could

deduct the amount of alleged defective pricing from any open

contracts with the prime contractor. This should provide an

incentive for the contractor to both respond and negotiate

promptly in an effort to recover these funds. A major nega-

tive aspect of this approach is that the legal foundation

for this recommendation is tenuous and not yet solidified.

Recommendation: Increase Managerial Emphasis. A lack of

managerial emphasis in maintaining control of the resolution
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straints must be flexible and viewed only as a management

tool or guideline. Currently, the 180 day absolute time con-

straint is being construed as a grading criteria. Our guide-

lines are intended to provide a performance guideline for

the manager and are not to be used as a grading criteria.

We anticipate that flexibility will be required predom-

inantly in those cases requiring intricate evaluation of the

Ncontractor's response and/or extensive negotiations. It must

be remembered that many factors influence the time required

at each milestone thus the PMF should be evaluated on all

* prudent actions taken to control the resolution process and

not by how well a milestone completion date is met.

Recommendation: Establish A Single OPR. We recommend

that a single Office of Primary Responsibility be estab-

lished for the entire resolution process. Consolidating

responsibility under a single OPR should minimize inter-

office delays and expedite the resolution process.

Additionally, the establishment of a single OPR will allow

better centralized managerial control.

* Recommendation: Provide Incentives For Contractor

Response. Currently, the contractor has no incentive to pro-

vide a timely response to the initial defective pricing

allegation or to assist the PMF in expediting the process.

Therefore, an incentive (policy change) needs to be initi-
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to complete a typical case, not every case. By implementing

the recommendations of this research, the government can

improve its position in the defective pricing arena.
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Appendix A: Interview Questions

A. What is your present position (job), how long have you
been in this position, and what was your previous
background?

B. How are you involved with the resolution of defective

pricing cases?

Can you describe the history of defective pricing?

What amounts of money and number of cases are involved?

What is a "your definition" of defective pricing?

C. What procedures does your office/agency use to resolve
*defective pricing cases?

Do guidelines, written or unwritten, exist for the
resolution of defective pricing cases?

What happens after the auditor initiates a defective
pricing report?

What timetables (milestones) are you required to follow
for resolving a defective pricing case?

Is the current timetable, as set forth by ASD PM No.
012 or AFLCR 70-18, adequate?

Note: On recurring interviews, the expert was asked if
ASD PM No. 012 milestones were adequate for meeting the
time constraints.

Is the six month time constraint a realistic time period
for resolving defective pricing cases?

D. How do your procedures interact with other levels of
management?

At what level of command is defective pricing an item of
interest?
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E. Do the procedures used by your office differ in any way
from standard procedures set forth by AFSC/AFLC?

Do you have any internal memos or unwritten policies
concerning the resolution process?

F. What agencies are involved in defective pricing and what
is the extent of their involvement?

What agency or office are you responsible to?

G. Describe any bottlenecks that are occurring in the
resolution process, their cause(s), and any possible
solutions?

H. Can you identify any deficiencies or gaps in the
resolution process?

I. Do you feel there are ineffective procedures being used
in the process that can be identified?

3. What suggestions or recommendations do you have for

improving the resolution process?

Is the present system working?

Can you recommend another contact point for us?

May we return later?
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Appendix B: Proposed Defective Pricing Milestones

Days Cum.
Allowed Elapsed
(Target) Time

MILESTONE I

A. Receive Audit Report 0 0

B. Assign Price Analyst 2 2

MILESTONE 2

C. Notify Contractor of Defective
Pricing Allegation and Request
Comments 3 5

D. Initiate 35 Day Suspense on

Contractor's Reply (35) (40)

E. Review and Assess Case Issues 20 25

F. Request Initial Legal Review 5 15

G. Obtain Initial Legal Assessment 25 40

MILESTONE 3

H. Receive Initial Contractor
and Legal Responses 0 40

I. Evaluate Contractor and Legal
Response 20 60

J. If Disagreements w/ Initial Audit
Findings Arise, Send Copy of
Contractor Rebuttal, PMF Evaluation,
and Initial Legal Review to DCAA 3 63

K. Obtain DCAA Response
(Allow 30 Day Suspense) 30 93

L. Send File to JANO 3 96

M. Obtain Written Legal Opinion
(Allow 30 Day Suspense) 30 126

N. Conduct Fact-Finding (If Req.) (30) (126)

p *. .*...-



Days Cum.
AlI owed El apsed
(Target) Time

0. Consolidate A.F. Negotiation
Objective and Present
Prenegotiation Briefings 10 136

P. Complete Negotiations with

Contractor 37 173

MILESTONE 4

Q. Prepare Final Decision 40 213

R. Obtain Required Approvals
(If Required) 8 221

S. Distribute Final Decision 4 225
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