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inspections.~{ In Chapter IV, the allocation of the
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o INTRODUCTION
‘ig The purpose of this paper is to analyze the substantive
‘:_ rules which relate to the problems of inspection and quality
Hb assurance. The analysis will be limited tc inspection in
g; firm, fixed price contracts. Because it was necessary to limit
:i the scope of this paper, and because cf the nature of the
‘; contracts generally treated in the decisicns, only supply,
)E construction, and service contracts will be considered.
¢: The emphasis of the analysis will be on the substantive
E; rules themselves. While a certain amount of description of
Zg the inspection processes is necessary in order to understand
N the issues and the cases, there are simply too many methods
é? of quality assurance used by the agencies to enable a complete
g‘ description. Some areas will recieve more discussion than
¥; others, though. For example, sampling irnspection has
N posed quite a problem in the past, and the specification that
X
ﬁ% is commonly used, MIL-STD-105D, will be discussed. 3imiliarly,
§? the agency policies on surveillance and verification will be
'% described, as will the contractor inspection system provisions
:; which are commonly used.
B, : There have had to be other limits to this analysis. It
f& is difficult to write about this area without touching almost
£§ all of the substantive areas. For example, pre-award surveys
E? are an important initial step in assuring the gquality of a '
‘53 | product, but contractor responsibility will not be covered.
e, 1
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Nor will this paper be concerned with the issues involved in
first article testing, although some of those cases are useful
in determining the propriety of Government inspections.

There are some other important issues which involve
inspection but are beyond the scope of this analysis. One of
the most substantial involves the question of what can be done
with the inspection results even assuming they appropriately
evaluate the work. There are substantive limits on the
re jection of work which is close to meeting the contract
requirements. In construction contracts, this is known as
the substantial performance doctrine.l In supply contracts,
there may be a limit on the right to default terminate where
a contractor has timely delivered goods which it believes
are acceptable but which are defective in certain minor

2

respects. This Radiation Technology” doctrine is also a

limit on Government rights after inspection, but it will not
be analyzed here. Nor will the apparent rule which has
similar effect in service contracts.3

One final qualification which should be made relates to
the inspector authority issue. Where a contractor is arguing
that the Government has changed the contract through the acts
of an inspector, the Government invariably makes authority an
issue. The problem will be discussed only peripherally in
Chapter V.

What will be discussed are the liabilities arising from

the inspection process itself. When the Government chooses

to conduct the inspection in a certain way, and the contractor's

N, s r e T T T W R R T T . T
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?3? costs increase above what was expected when a bid or proposal
{TI was prepared, there are often claims against the Government

1;ﬁ for having constructively changed the contract. Chapter I

‘f; will evaluate the rules which appear to limit the Government's
o broad right to inspect at all times and places. The Government
ﬁ& designates the place where inspection will take place, and
“3; the effect of those designations on the Government's right

k“j to inspect at other places will be evaluated. Also, *he

}:ﬁ standard inspection clauses require the Government inspect
'§ﬁ so the contractor is not unduly or unnecessarily d¢ yed. The
*; rule in these cases has been defined as one of reas _.pleness;
]gﬁ Chapter I will analyze the considerations in the determination
ﬁ; of whether the contractor was unreasonably delayed.
A In Chapter II, the focus will shift to the ability of

,: the Government inspection to measure the contractor’'s compliance
;45 with the contract. Under the inspection clause, the Government
i has the right to reject defective work, and the inspection is
'§§ used to determine whether the work complies with the contract.
é% If the inspection method imposes requirements in excess of

'?h those in the contract, or if the inspection or test is
‘33 otherwise unreasonable, the rejection may be invalid. The

Eg. rules with respect to the validity of inspection or testing
:;; vary depending on whether there are specified or unspecified
“?3 inspection methods in the contract, and on the degree of
Eig subjectivity involved.

. ; Chapter III will evaluate the rules relating to sampling
§3§ inspection. There are special problems whenever the Government
e

N
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EZE re jects work based on an examination of only a portion of it,.
*?& MIL-STD-105D, which is the standard sampling specification

;i commonly used, will also be discussed.
‘ig In the latter half of Chapter III, Government verification
ff' inspections in supply contracts will be discussed. There has
ﬁﬁ; been some recent confusion about the conditions under which
EEE the Government can loosen and tighten its inspection practices
;1. when it has chosen not to conduct full acceptance testing and
Sis to rely on contractor gquality control instead. The issues

SE% involved are an extension of the delay issues discussed in

- Chapter I, but the existence of specific agency procedures

'iﬁi and policies warrant their separate discussion. Chapter
{iﬁ IITI was an appropriate place for the analysis because there
‘Jv has been confusion about the effect of sampling specifications
aﬁ on the ability of the Government to tighten its verification
aé inspection procedure.

:; In the final two chapters, the foqus cnce again shifts,
'ﬁg Chapter IV will evaluate the allocation of the costs of

?:E Government inspection and testing. The chapter will conclude
t:. with an examination of the duties that the Government assumes

)
Y

during quality assurance, considering the commonly repeated

T,
'a s o

7

;? statement that Government inspection 1s for its own benefit
C. and does not relieve the contractor of obligations under the
: contract.
Finally, Chapter V will evaluate the obligation of the
f? contractor to conduct testing. The chapter will also analyze
G

. the contractor's inspection system obligation under the




AL TS Y N
A i i, B -
AR LI P LN S AR R R P .

« T e S e T

;§$ standard ins i

o pection clause, as well as under the supplemental
C?; quality control provisions which the agencies use on more

X?g: complicated supply and construction contracts. The chapter
?§§3 will end with a discussion of the remedies which the Government
:f has when the contractor inspection systems fail, or the

fﬁi contractor does not perform specific quality control

32: responsibilities.

;vt As can be seen from this introduction, the emphasis will
:xg not be on the remedial provisions in the inspection clauses.
Eé In a way, this analysis stops at a point just short of

5\1 re jection, and the procedural aspects of rejection and

e

}:% termination for default will not be analyzed. Consistent with
qiﬁ that limitation on scope, the post-acceptance rights of the
{j Government will also be left out of the analysis. To put

{5; the scope of this paper as briefly as possible, it will

iﬁg be concerned with the propriety of inspection and testing

,;a and the allocation of the responsibilities of inspection and
Eﬁg its costs. Of course, to a certain extent the discussion

f§§§ has to be done in the context of liabilities for failure

:;: to meet the duties which exist.

:?b The current inspection clauses which are used in fixed
jéj price supply, construction, and service contracts are
4{5 reproduced in Appendix A. 1In doing research in this area, one
Eé has the luxury of consistency in the contract language which
'EE has been used. The current version of the clause used in

ey Department of Defense supply contracts has been the same for
%é twenty-five years. In fact, there is a reported case which
3

o

%2

) AL 'l W -"'4 (- .'--.‘ ~'... >, ... AN .. ..' Ay .-'. '''''''''' o "-',.-n. st te " T TR "-‘. -.,'-... 3 ‘--,".\- .‘." -.." A et ..‘-‘




% §

)

O3
BAAA,

& -t
»

AR - A S A A A A A EASANASERR SRS SRS S I bk S+A ol arh S G A

----------------------

6

reproduces the 1949 version ¢f the supply contract inspection
clause; it is almost identical.4

The language in construction contracts has slowly
evolved, however. The contractor inspection system
requirement, used in some Department of Defense construction
contracts, was added in 1961.5 In 1976, there was a
revision of the clause which clarified the right of the
Government to charge the costs of reinspection made necessary
by a prior rejection.6 There has also been a change in the
language relating to the effect of inspection of materials
before delivery to the site; that change is discussed in
Chapter I. Otherwise, the language which is pertinent to
this analysis has been the same.

Considering this constancy in the language, one final
note is in order before beginning the substantive discussion.
A recurring theme throughout the decisions is the need to
assess the objective expectations of parties to these kinds
of contracts. Sometimes it seems from the decisions that
terms like "reasonableness" take on a separate life of their
own, and they appear to mask an intuitive decision by the
court or board about the propriety of Government inspection
activity. However, most of the rules make sense if the
analysis is done with one eye on what the parties could
reasonably have expected when they entered the transaction.
From that perspective, what is reasonable in terms of
interference with the contractor's performance involves

different considerations than does the reasonableness of

S N N L T N T T U i S T G S S *‘i
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an inspection or test in relation to its ability to measure
the contractor's compliance or noncompliance with contract
requirements. An attempt has been made throughout this paper
to return to that fundamental approach where possible.
Apparently neither the nature of the issues nor their
analysis is going to change in the foreseeable future. The
proposed Federal Acquisition Regulation inspection clauses
have been included in the Appendix B, but they have received
little attention in this paper. That is because they change
very little. The clauses are basically an adoption of the
Department of Defense contract provisions as they existed
before the November 1982 revision of the supply inspection
clause. In fact, the FAR fixed price, supply inspection clause
really only adds a requirement that the contractor furnish
the Government advance notice when it tests and when supplies
are ready for inspection. That may have an impact on the
delay issues discussed in Chapter 1.7 The construction
contract Inspection and Acceptance clause combines several
DAR clauses, including the Contractor Inspection System and
Government Inspectors clauses.8 What this means is an
expansion of uncertainty about the meaning and effect of
the standard inspection system provision to other federal
agency contracts;9 only the DAR had the requirement before.
The FAR proposals also have a clause which is very similar to
to DAR Responsibility for Inspection clause,lo and the scheme
for use of advanced quality control requirements 1is the same.ll

For these reasons, the issues analyzed in this paper will remain

important.
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(= 1 See H.L.C. & Associates Constr. Co. v. United States, 176
':ﬂ\ Ct. Cl. 285, 367 F.2d 586 (1966).
L)
2 2 177 ct. cl. 227, 366 F.2d 1003 (1966).
5
Y 3 See, e.g., San Antonio Constr. Co., ASBCA 8110, 1964 B.C.A.
- T 4479 T19E;34)
;F' b Winder Aircraft Corp. v. United States, 188 Ct. Cl. 799,809,
b12 F.24 1270 (1969).
<
3 5 ASPR Revision 6, 15 November 1961.
ok ® Defense Procurement Circular 76-5, 15 October 1976.
v
;ﬁ? 7 See pp 17-21.
‘.-{:‘
A 8 DAR @ 7-602.10; DAR @ 7-602.43.
n
XN ? See p 16Lff.
BN Y
’?? 10 Compare FAR ¢ 52.246-1, Contractor Inspection Responsibility,
NN and DARq7-103.24.
>
o 1l FAR q 46.202. The FAR bases the choice of quality system
iy or clause on the complexity or criticality of the item
T procured, as does the DAR. The FAR accomodates, however,
I all of the different agency quality programs. See the
S
T description at pp 172ff of the different quality programs
used in supply contracts.
>
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CHAPTER 1

LIMITS ON THE LOCATION, TIME, AND MANNER
OF GOVERNMENT INSPECTION
All of the inspection clauses give the Government broad
rights to inspect supplies and services. In fixed price supply
contracts, the Government is given the right to inspect "all
supplies . . . to the extent practicable at 21l times and
places including the period of manufacture, and in any event

1 The right of inspection in construction

prior to acceptance."”
contracts is similarly broad and gives the Government the right
to inspect and test "at all reasonable times and at all places
prior to acceptance."2
Yet the contracts also contain language which limits the
right. A Government obligation to not delay the work is found
in that part of the clause which requires the Government to
inspect "in such a manner as not to unduly delay the work"
in supply contra.cts.3 In construction contracts, the Government
must inspect "in such a manner as not unnecessarily to delay
the work."u
Apart from this contract language which mentions delay,
the right of inspection is also circumscribed by the implied
obligation not to interfere with, or hinder, performance
of the contractor. When the Government engages in activity

that contravenes a contract provision limiting inspection, or
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10
that is beyond the scope of permissible inspection, or that
is an unreasonable method of conducting inspection, the Gov-
ernment may be liable for increased production costs. Further,
the contractor will be excused from any resulting delay in
performance.

The first problem area which will be discussed in detail
is the location of the Government inspection. The procurement
regulations generally require that the contract designate the
places of inspection.5 Generally, the inspection either is
done at the place of manufacture, often the contractor's
plant, or the inspection is done at the destination or
construction site. For simplicity, these alternatives will
be referred to as the source and destination inspections.

This discussion will analyze the extent to which these contract
provisions limit the right of the Government to inspect at
all times and places.

Changing the Geographical Location of
Government Inspection

Contractor claims arise in two contexts. In one, the
contractor argues that the Government can only re ject supplies
or materials based upon source inspections if designhated in
the contract. This argument is used to avoid the effects of
rejection when it is based on inspection at the destination.
The other context involves a claim for compensation. The
contractor seeks payment for increased costs caused by the

change of the inspection location from the source to the

destination.

........
.
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The Right to Change the Inspection Location

In 1979, the Court of Claims resolved the first issue 4

in A.B.G. Engineering v. United Sta‘ce_g.6 The court held

that the inspection clause in supply contracts gives the
Government the right to base a rejection on an inspection done
at the destination even though the contract specifies the
source as the place of inspection. The court reasoned that

the inspection clause gives the Government the right to inspect

at all times and places prior to acceptance, and that accep-
tance does not occur until delivery at the destination under
the standard clauses. The designation of the contractor's
plant as the place of inspection does not limit that right.

A.B.G. Engineering did not make any great departure from

precedent, at least as far as supply contracts are concerned.
In 1965, the Armed Services Board of Contract Appeals had
similarly permitted the Govermnment to reject supplies based
on an inspection at destination, although source inspection
was specified in the contract.7

A.B.G. Engineering did not resolve the confusion about

the effect of Federal Procurement Regulation provisions which
specifically say that destination inspections should examine
only for damage in transit, quantity, and possible substi-
tution or fraud when source inspection is specified in the
contract.8 Boards have reached conflicting conclusions about
whether the regulation limits the Government's right to inspect
at the destination.9 Some agencies have amended their

regulations so that they now expressly allow Government inspection

e N RN AL

YN T e, e, . ~ . e R S TR T TR Tt T UE S S S S
R L e LI L T T T T T ST e e T e e e e S



-------------------------------------

v L RTITRTXTRVA TSI AT IR TRV VIEON RAMCMICIM e 'Y_‘T."_' .'":'.'-'.'-‘,'-"‘.'-‘.'-i.‘:'"-'.'".‘~ MARCRURS BIChyR R ARG A6
\ 3
>

"\ 12

N

% at destination although source inspection is specified.lo
" Construction contracts have had a different analysis of
f the problem because of unique language in their inspection

- clauses. Previous editions of the clause gave the Government
-
A * 3 3 3 .

the right to inspect at "any and all times during manufacture

£}
'3 and/or construction and any and all places where such

g manufacture and/or construction are carried on:tt The clause
. also stated that inspection would be “made at the place of
3

) production, manufacture, or shipment, whenever the quantity
E; Justifies it . . . and such inspection and written or other

L

formal acceptance, unless otherwise stated in the specifications,
shall be final, except as regards latent defects, departures

from the specific requirements of the contract, damage or

 ra, SAchh 4 1

. loss in transit, fraud, or such gross mistakes as amount to

a fraud."l2 The Boards have historically held that the clause

v? operates to attach "finality" of acceptance to the inspection

t‘ at the source, precluding a later inspection at the desti-

‘ﬁ nation or site.1d

xﬂ That clause is different from the one currently used

- in construction contracts, which does not characterize the

g source inspection in terms of "acceptance" or "finality."lu

g That difference in language has been cited as the reason for

%; reaching a different result when the current clause is used. 1>

'j The rule now appears to be the same as that in supply contracts;
designations of source inspection do not alone preclude the

:j Govermment's rejection of nonconforming materials after an

I inspection at the destination or site of construction.
3

Q
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Compensation for the Change

The conclusion that the Government has the right to
conduct the inspection at the destination does not mean that
the Government is not liable for any increased costs incurred
by the contractor which were caused by the change in inspection
location.

In Merritt-Chapman & Scott Corp. v. United States,16 the

Court of Claims considered a claim by the contractor that it
was entitled to the costs of correction when the Government
inspected at the site and ordered correction there. The
court, while considering the claim for compensation, wrote:
In sum, it is concluded that the contract
read as a whole establishes that final acceptance
of the gates was to be at the job site and not at
the fabrication plant. Moreover, the record
before the Board overwhelmingly supports the
Board's finding that the corrective work required
to be performed was necessary to correct defi-
ciencies in fabrication . . . Indeed, plaintiff
[contractor] could not cite one instance where
the correctivi7work went beyond specification
requirements.
The court held that the costs of correcting defective work
must be paid by the contractor. That result seems consistent
with the conclusion that the Government has the right to
inspect at destination even where source inspection is
specified. Yet other cases have charged the Government with
some costs caused by these changes.

In Merritt-Chapman the Government had been performing

source inspections as agreed upon between the parties}ealthough

some defects had apparently passed the first inspections undetected.

O, e gt Nt LA N
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zi It appears that the contractor must bear the costs of correction
{ . after rejection so long as the Government is not ignoring

Sé its promise to inspect at the source.

i; A 1978 Armed Services Board of Contract Appeals decision,

y Boeing-Vertol Co.,19 suggested this rule. During performance

*: of a supply contract for the production of helicopters, the

.;§ Government began noting problems with the quality of'the product
e and elected to move its final inspection. The contract included
;ES the standard supply inspection clause and stated that the Gov-
i;E ernment inspection would be performed during manufacture;

?1 final inspection was to be done at the contractor's plant.

5@ The Board noted the standard contract provision which requires
'Sﬁ the contractor to provide reasonable facilities and assistance
- to Government inspectors, but it concluded that the contractor
x%? was entitled to reimbursement for the extra production costs

%; caused by the change. Those costs included increased hours

tﬂ? expended by the contractor's quality assurance personnel and

.%f personnel reassignment costs.

;5 The Board reasoned that the contractor had "established

é, that the working relationship between the parties had extended
:?5 for some time and that the contract price was predicated on

jf: prior experience” and that "the appellant [ contractor] was
*f; entitled to rely vpon the past practice that had been followed
%é' by the parties. When the Government elected to change its

§§ inspection practices, this became a change pursuant to the

'\ contract's changes provisions and the appellant is entitled

» to be compensated for any additional costs it reasonably

20
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incurred as a result of that change.”

It appears that the key to the decision is the nature of
the Government change. The entire inspection practice was {
changed. No more source inspection at all was conducted.

That distinction from the Merritt-Chapman situation seems sup-

ported later in the decision. In the portion of the decision
dealing with quantum of entitlement, the Board did not allow
recovery of costs for "performing more thorough inspections
by the appellant's [contractor's] own inspectors and the
correction of additional defects which were being located

by both appellant and Government inspection personnel."
Those'costs were characterized as "attributable to the effort
necessary to produce quality aircraft which the Government
was entitled to receive under the terms of its contract

They are not costs reasonably attributed to the Government's

2l On the other hand, the cost

change in inspection practices.”
arising from the need to allocate additional personnel to the
quality assurance effort was allowed.

There has not been yet any clear case which defines which
costs the contractor must bear when the Government changes
the location of inspection. It appears that, while the Gov-
ernment has the right to base rejections on the later inspection,
it must bear the increased costs of production unless the source
inspections have been conducted as contemplated by the parties.
In that case, the contractor probably must pay the costs

associated with rejections based on inspections at the

destination or site. 1In any event, the contractor remains

.......................
.........

..............
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responsible for the quality of the end product, whether
inspections occur at the source or at the destination. The
contractor always must bear the costs associated with correct-
ing rejected goods, except that the Govermnment apparently must
bear the marginal cost increases caused by a total change

of its inspection from one conducted at the source, as agreed
between the parties.

Delayed Government Inspection and
Inspector Unavailability

Although the inspection clauses use different words to
express the limits on the right of the Government to delay

the contractor when it inspects.22

the duty of diligence has
not been defined differently by the cases. They appear to
evaluate the delay based on its reasonableness. This seems

to be done by assessing the reasonable expectations of parties
when they enter similar contracts. When parties contract, of
course, they probably have no idea of how long it should take
the Govermment to conduct its inspections, but expectations
are likely more in terms of how much hindrance the contractor
can expect from Government inspection. It would also seem
that these expectations would be tied to the utility of the

Government activity. The cases seem to support this analysis.

For example, in Russell R. Gannon Co. v. United States,23

the Government had directed the contractor to not begin
tests until a Government inspector was available to witness
the beginning and end of required tests. There were numerous

occasions when no Government inspector was available at the
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;Q‘ beginning of the test period, and other times when the tes*

(‘ had to be continued longer than necessary because there was

‘?3 no available inspector to witness its end. The contractor

Eé had been promised that an inspector would be furnished or an
" 'on-call” basis. t was clear from the findings that the

f§§ contractor was on a tight production schedule and that inspec-

.Sﬁ tor unavailability was at least partially responsivle for the

N contractor's failure to produce and ship supplies on twelve

jﬁ_ workdays, out of a total performance period of about six

.Sf months. The court found the delay unreasonable.

B Considerations in the Analysis of

33 Reasonableness of Delay

o

Gannon Co. suggests a requirement for more diligence

when contractor progress 1s directly tied to the availability

KRR
g W

B o
P
«tatLt.

of an inspector. 1In these circumstances there is probably

much more opportunity for substantial cost impact when the

;; Government is not diligent in inspecting. In fact, the

; ﬁ Armed Services Board of Contract Appeals has concluded that

,f an inspector in such situations must respond in a ‘'reasonably
5: prompt and cooperative manner ' when the Government insists that
32 contractors wait for inspectors to be present.zu In circum-
IE' stances where contractor progress is linked to Government

éé approval of stages of performance, the Court of Claims has

ig stated that the Government must do "whatever is necessary to

25

enable him to perform.”

MR
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Where the contractor asserts that delayed 1lnspection during
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. performance caused increased costs, it must establish that
the linkage of contractor progrsss to Government inspection
oA was pursuant to the contract. If, instead, the Government
jgf is merely accommodating the contractor, who is voluntarily

; waiting for inspector approval. before beginnirg other parts
of the work, there appears to be no Government liability for

iﬁﬁ these kinds of delay.26

,:;

\ Even when the Government is under a duty to conduct

O

(- these inspections diligently, and the contract requires the

:fﬁ contractor to awalt approval before beginning other stages of
y work, there appears to be a contractor duty to mitigate delay

i&ﬁ by shifting effort to other parts of the work where

NN . 27

e possible.

R

{ The determination of the reasonableness of inspection

N

ol delay must be done on a case-by-case basis.28 The length

ﬂfq of the delay itself has been called ”meaning].ess,"29 although
' there are delays which are intuitively so long, such as six

‘e d

{}i months withnout explanation, that they receive little Jjudicial

o analysis.Bo A comparison of the length of delay and the

’ <

[y total time for performance is apparently also relevant to the

A . . 31

N determination of reasonableness.

;3? The decisions do appear to allow delays of a "day or two"
: without Govermnment liability for them,32 and delays over

5; weekends or federal holidays have been held reasonable where

ﬁﬁf there was no evidence of a contrary intent of the parties

:!ﬁ when they entered the contract.33 As has been discussed, however,
LAY

- the known impact of inspection delay on the contractor’'s costs

o p p

o

Y

, 24
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is important.Bu One decision found one day's delay the maximum
reasonable where the Government had contractually assumed the
responsibility for testing during construction.35

The decisions treat other delays as reasonable, apparently
because they are to be expected by the parties. The illness
of an inspector has caused delays which were held reasonable,36
as has Govermment testing delay caused by the occasional
breakdown of testing equipment.37

Another consideration which supports this approach is
the extent to which inspector behavior is gquestionable.
Evidence of dilatory behavior, such as long lunch breaks,
unexplained failures to meet appointments, or unusually short
work hours, tends to demonstrate unreasonableness of the
resulting delay.39 However, there is no requirement for per-
fection in inspector conduct, and occasional tardiness does
not automatically make delay unreasonable. There appears to
be sensitivity to inspector schedules and workloads.uo

So the unreasonableness of the act which causes delay is
a factor to be considered in determining its reasonableness.u'l
It seems probable that the parties expect that Government

inspectors will not always respond ins‘cantaneously.42

But

while the usual approach in decisions involves an estimation

of just how much delay would be reasonable under the circum-
stances, with the Government not being held accountable for that

por’cion,u'3 if the reason for the delay 1s itself unreasonable,

it is probable that the entire period of delay will be held

unreasonable, even when a Suspension of Work clause is included

AR I AvuCi e S sy o4 Aachan pie uin A Shie e hie Bia it San vt Aas
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s

2? in the contract.“u

1. Where the Government is unquestionably engaging in

productive activity, such as testing, there appears to be
more tolerance for some delay. One Board even characterized

a permissible inspection practice as "reasonable, if leisurely,

4

act:i.on.”“'5 One of the situations which may lead to more

“ %
-
-

careful, deliberate inspection is discovery that the work

98 may not meet contract requirements. Delay which is a result
i of such a discovery is more likely to be held reasonable.46
The grounds for suspicion must be ones which are contract

requirements. For example, delays where work does not look

L] ~v
&
s
5: right would not be reasonable where cosmetic appearance was
"4
o not a contract requirement.u7
‘}} On the other hand, a United States District Court has
)
;EQ sanctioned a six month delay in testing before acceptance.u8
{2ﬁ The contractor was required to manufacture and supply water
5 purification tablets. When they were delivered, they had
N spots in them which caused the Government to inspect and test
LY
‘.
&Q more closely for impurities. The court noted the proposed use
)
rﬁz of the item and the potential safety implications and concluded
wy
o that the suspicion justified the "careful steps that it took
'- -
B>
~£} to be sure that the tablets were in strict conformance with
o C o . Lo .
= the specifications . . ." The language seems to sanction
iﬁ the use of visual suspicions where appearance was not a
éa contract requirement. However, the spots on the tablets were
I~ unusual, and the court considered those spots as a reasonable
)
': indication of a problem with purity, which was a contract
> .
requirement.
f?q
L)
b5
» )
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When the contractor complains about the length of time
the Government took to inspect or test, the contractor must
demonstrate that the inspection was inefficient, needlessly
slow, or the result of an absence of "effective liaison”
between the inspector and supervisors or other Government
personnel.50 When a laboratory is involved, its workload

51

is a proper consideration. Where a particular inspector's
inexperience with similar work prolongs the inspection, a
contractor will be entitled to compensation for the resulting
delays.52
One final consideration that is particularly important
is the presence or absence of contractor complaints
contemporaneous with the delay.53 Considering the fact
that reasonableness of delay is evaluated using party
expectations when the contract was entered, it makes sense
that one would expect a contractor to object when a delay

54

exceeded those expectations.

The Time From Which the Government Is
Accountable For Delay

The contract clauses do not specify the time from which
the Government must exercise reasonable diligence. O0f course,
where the Government is obligated to approve parts of the
work during performance, the analysis will change depending
upon the particular contract clause involved. What this section
will consider is the obligation to conduct inspection prior

to acceptance or rejection generally.
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There has not been much discussion of the issue in
supply contracts, probably because the time when supplies
are ready for inspection is more easily identified by the act
of delivery or tender. But in construction contracts, the
assessment of liquidated damages against contractors for late
performance has led to arguments by them that the Government
did not inspect the job within a reasonable time. The rule
is that inspection must be done after the work is substantially
complete.55 Perfection is not required.56 and the work is
ready for inspection when the facility is capable of adequately
serving its intended purpose.57

Where the contract requires that notice be given to the
Government when the work is ready for inspection, the Govern-
ment will not be charged with delay if the contractor fails
to provide the notice?8 unless the Government can be charged
with knowledge that the work is completed, as may be the case
when the Government has possession of the work.59

Where there is a requirement in the contract that the
contractor maintain an acceptable inspection system which
incorporates specified tests, the work is not complete until
the tests and inspections have been completed by the contractor.

61

Although the standard inspection system requirement alone does

not does not establish a characteristic which is independent
of the technical requirements of the products themselves,61
where the number of defects discovered during the initial stages
of inspection demonstrate a substantial failure of the "system,”

apparently the Government can refuse further inspection.62
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Contractor Remedies and Burdens
0f Proof

The contractor can recover the costs caused by Government

63

inspection delay as a constructive change or as a constructive

suspension of work where the Suspension of Work clause is
included in the contract.64 The period of delay is not
charged to the contractor's period of performance, and
liquidated damages based on a period of unreasonable Govern-
ment inspection delay will be remitted.65

The contractor has the burden of proving the amount of
its own delay in performance to be attributed to the Gov-
ernment delay, where it i1s seeking to have performance delay
excused.66 The contractor must prove the amount by which
the unreasonable Government delay caused its performance costs
to increase when the contractor is seeking compensation.67
Where the contractor is attempting to have its total failure

of performance excused, there is a more difficult burden of

proving that the Government inspection delay impeded contractor

performance to the point of excusability, which has been defined

as the point when the Government made continued performance
"impossible."68
When the contractor is appealing the assessment of
liquidated damages, the burden of proof is different. The
Government must show that the inspection was arranged and
carried out as soon as reasonably possible after receiving

69

notice that the work was completed.
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E; Hindering and Interfering With
- Contractor Performance
is ‘ The last part of this chapter will cover other instances

E in which Government activity can delay the contractor and
533 otherwise increase its costs of performance. While in the

last section, the focus was on finite periods of Government

S;é delay in its own inspection, this discussion will evaluate
: Government liability for its use of unreasonable methods

‘ of inspection.
: The interference cases which are most clear, but of
‘gﬁ least interest to this analysis, are those cases where
{: quality assurance personnel engage in excessive supervision
;Sq of contractor employees by exercising "complete dominion and
g3 control over the contractor."7o This interference issue has
: ¥ arisen primarily in construction contracts; it constitutes
}ﬁ a breach of the implied obligation not to hinder the contractor
'3? in the discharge of its obligations.7l Even though there are
Eﬁg contract provisions which give the inspector some supervision
étj or technical direction authority over work.72 "complete
E? dominion and control over the contractor"” is beyond the intent
fﬁ' of that provision.73 Even where the inspector is ordering
%3- the contractor to comply with his interpretation of the
qu contract, there may be interference unless the inspector is
;f- correct.74
o
;%; The touchstone of the analysis of interference and
iég hindrance claims 1is reasonableness.?5 Most inspections and
‘§3 tests interfere with contractor performance to some extent,
EEQ but the scope of the inspection right operates to require the
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contractor to bear some of the cost.76
As always, the parties’' expectations when they entered
the contract are controlling. So specific contract provisions
may limit the time and manner in which the Government may
inspect, and contractors may recover costs incurred when the
Government chooses to ignore those requirements.77 Well-
known and well-established trade practices can also limit
the scope of the Government right to inspect.78
The normal remedies available to the contractor are
compensation for increased production costs and excusal of
delays attributable to the Government hindrance,79 but it
is possible for interference and hindrance to rise to such
a level as to make performance impossible, excusing further
contractor performance.80 The contractor bears the burden
of showing that the Government inspection impermissibly
interfered with performance and the effect and extent of

any Government-caused delays on performance.8l

The Use of Incremental Inspections
In Construction Contracts
The Inspection and Acceptance clause used in construction
contracts allows the Government to inspect at all reasonable

times and at all places prior to acceptance.82

Inspection

of construction projects by phases or parts of the work is

a recognized way of conducting construction projects.83
Where the contract does not require the Government to

make incremental inspections at specific stages of production,

the contractor has no right to insist that the Government
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change to incremental inspection to accommodate the contractor.eu
Even on a construction contract where weather might degrade
otherwise acceptable, completed parts of performance, the
Government has no obligation to do incremental inspections
and acceptances.85

On the other hand, even where not specified, the Govern-
ment can choose to inspect during production or construction.
It is constrained by the general obligation not to "unnecessarily"”
delay the work.86 The rule appears to be that the Government
has only a very limited right under these standard provisions
to condition contractor progress on Government inspection

activity.

For example, in Edward E. Stafford v. United States,87

the Court of Claims held that the requirement that an inspector
supervise the planting of each of ten thousand trees and shrubs
was unreasonable. That procedure was not required by the
contract, and the court considered the short time for per-
formance, the intensity of the effort, and the availability

88 The rationale

of only one inspector to do the supervising.
of the court seems very similar to the impact analysis done
when finite periods of Government delays are evaluated for
reasonableness.89

Similarly, a 1964 Court of Claims decision, Dale

Construction Co. v. United States,go held the Government

accountable for all delays caused by an incremental inspection
and approval procedure implemented for no other reason than

as a cautionary measure. The contract was for installation of
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a water main. The contract required sterilization of a section
of pipe before acceptance of that section. The Army engineers,
exercising an “"abundance of caution,” required an independent
bacteriological test of samples drawn from the pipe and did
not allow the contractor to work on succeeding sections until
the test result was returned. No contamination was discovered.
The court found that about twenty days of delay were caused
by the procedure and held the Government responsible for the
entire period.

On the other hand, Forsberg & Gregory, Inc. involved

a limited incremental inspection and approval procedure that

was héeld to be reasonable.9l

In that housing construction
contract, the contractor was complaining about the hindrance
caused by an inspector's practice of subdividing of framing
into distinct parts. The inspector would inspect a phase
and require correction of defective work before allowing the

d.92 The Board considered the Government's

contractor to procee
right to inspect in conjunction with the contractor obligation
to replace defective work and concluded that this method of
inspection was reasonable. The Board did not specifically
comment on the fact that the contractor's scheduling of its
work sequence was being interrupted by the requirement that it
make corrections before continuing other work. However, the

implication was that the practice was approved.

Forsberg & Gregory probably is distinguishable from

Dale Construction Co.. First there was no suggestion in

Forsberg & Gregory that having to correct defects immediately

SIS TR TORAF 52 s SOLRAOAS SNBSS |
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was causing any real problem to the contractor, whose real
complaint appeared to be the entire incremental inspection
procedure, not Jjust the immediate correction of defects.

In Dale Construction Co., on the other hand, the effects of

the hindrance were more clear and the contractor was clearly
challenging, not the inspection, but the delays in waiting
for test approvals that were neither required nor authorized
by the contract.

That is the other major distinction. In Forsberg &
Gregory the delays were a result of a specific Government
right in the contract to inspect and require correction.
What interference there was only arose after defective work
was discovered. That seems more reasonable than the routine

test approval practice in Dale Construction Co. where delays

were experienced although there were no problems with the
contractor's performance.

A synthesis of the results apparently allows the Gov-
ernment to inspect during construction if it wishes, but
it may not require the contractor to routinely wait for its
test results before allowing performance to continue. However,
where an inspection discloses a defect, the Government can
require its correction before other work commences. The
contract must make special provision for the Government to
condition contractor performance progress on Government

inspection activi®ty otherwise.
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"Tightening' Supply Contract
Surveillance Inspection
In Chapter III of this paper, the contract provisions
relating to sampling and verification inspections will be
discussed. Generally, the proccurement regulations allow
for more reliance on contractor quality control, with reduced
Government inspection of end products, where the nature of
supplies allow and the contractor has a good record for
meeting quality requirements.93 At the other extreme, there
may be such a critical need for in-process control of
intermediate characteristics of supplies that the Government
makes an intensive effort to verify contract compliance

during production.gu

In either case, the Government may
become dissatisfied with contractor performance and choose
to change the frequency or time when it conducts the inspections
so product conformance can be more adequately assured. Those
kinds of changes often lead to increases in production costs
in continuous production items because production lines get
delayed.

The effect of contract provisions on these rights of the
parties will be discussed later. This subsection will evaluate
liability of the Government for hindrance where there is no

contract provision speaking directly to the issue. Such a

case arose in Allied Paint Manufacturing v. United States.95

In that case, the agency responsible for Government quality
assurance changed from the Department of Defense to the General

Services Administration. The contract was for supply of paint,

-l w .

--------------------------
-------------
----------
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:; The prior inspection practice had required the contractor to
Lo

4 conduct testing of paint samples during production, and thne

Government inspectors would base their inspection on surveil-

lance of that process, with some verification inspection done
by the Government. The new agency instituted a 'general
tightening" of inspection procedures, which was not provoked
by any specific problems with the quality of the contractor's
paint. The new procedures included lot-by-lot testing by

the Government, with no shipping authorization until test
results were reviewed and found satisfactory. The court
characterized this as a 'switchover to complete acceptance

96

testing,” compared to the previous moving lot inspection
which relied on contractor quality control records. The
changed procedure caused saturation of the contractor s ware-
house; accumulation times before shipment rose from two days
to about four months. The inventory pile-up curtailed manu-
facturing capacity.

The court found no agreement which precluded the Govern-
ment from changing to a complete acceptance testing procedure
of its own, noting that '[s]uch a result would require a
quality assurance agreement between the parties .“97
The court held that the contract did not prohibit the change
of testing procedure, and the termination for default was

upheld.

It appears from Allied Paint that, absent a contractual

agreement between the parties, the Government may always use

complete acceptance testing, even though it has chosen a relaxed
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inspection practice initially. While the facts in Allied
Paint made the result seem harsh. it makes sense that a
contractor should expect the Government to use its broad
inspection right except as specifically circumscribed by
the agreement. O0f course, the Government always remains
liable if it unreasonably delays the contractor98 through
dilatory behavior, needless or unreasonably duplicative
inspection, and the like. Finite Government delays have
been discussed. To the remaining kinds of unreasonable
inspection activity the discussion now turns.
Hindering by Using Unreasonable
Inspection Practices

If the Government hinders the contractor through the
use of unreasonable inspections and tests, the resulting
delay is excused, and the contractor is entitled to an

99

equitable adjustment if it incurs increased costs.

Inspector Misconduct and Failures to Cooperate

As early as 1926, the Court of Claims found Government
liability where an inspector had harrassed the contractor,
was prone to quarrel, had constantly used abusive language
towards the contractor, and had generally demonstrated conduct
"not due to the exercise of the spirit and discretion which

100

were contemplated in discharge of his duties.’ Where

a contractor can prove that an inspector was arbitrary and

capricious in the performance of his duties. the inspection

101 Evidence of bad faith of the inspector

102

is unreasonable.

toward the contractor 1is relevant, but such allegations
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ﬁ;: carry a heavy burden of proof. There is a presumpiion that
f;° public officials act conscientiously in discharge of their
D duties. 03
;if The emerging duty of cooperation has also been a source
ﬁ? of findings of hindrance where it was breached. In Larco-
fﬁlf Industrial Painting Corp.104 the construction contract called
A

O e o . . .
EQ; for painting of buildings. During the walk-through inspection,
" only minor deficiencies were noted; among them was a loose
:ﬁ: screw (of four) that held a security grille in place and
N
:Ff paint which had adhered to a door frame because the door had
'I::‘

X been closed before the paint was dry. Upon learning of the
e

> defects, the contractor immediately corrected them. The

Tt
»yd problem was that the inspectors had refused to designate the
{ minor deficiencies, even after the contractor requested them
ﬁff to. The Board held the practice unreasonable, stating:

el

o The conduct of respondent's inspectors in
- refusing, upon request, to designate minor

' deficiencies of which only they were aware

iy was unreasonable. It was a hindrance to

AN appellant, because the deficiencies were so
L}ﬁ minor that appellant's painters could not

"< reasonably have been expected to cure the
*a, deficiencies unliss respondent’'s inspectors
identified them.

Unreasonable Amounts of Inspection

;5 Even where there is no question about the inspector's
o conduct, or his good faith, decisions have also considered
o
SAN]
$S the amount of inspection activity. The Government does not

have unlimited authority or discretion to conduct product

St inspection without regard to the impact its inspection

b

Ehﬁ practices may have upon the contractor's production.106
Fd
L4
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AT

ﬁi Government liability for costs incurred by the contractor

;:} has been found under the Changes clause of a supply contract

ii where Government quality assurance personnel made about

iﬁf five hundred visits to a contractor’s plant within six months

-f? after the contractor began having production problems.lo7

E;E The usefulness of the inspection activity also appears

EE? important to the determination of reasonableness. In Lumen, Inc.,

o the costs caused by a substantial increase in paperwork require-

E%S ments during contract performance were held compensable.108

:gg The contractor had been experiencing production problems on

f? a supply contract for the manufacture of movie projectors.

é& Ten or eleven different inspectors were assigned to the

'ii contract, and a requirement for additional forms and reports

(T was initiated by Government inspectors. There were an estimated

iﬁ? five or six thousand reports required. The contractor computed

Eg that about 500,000 signatures of contractor quality control

‘? personnel were required during performance. The Board noted

g%i that Government inspector initials or stamps appeared on the

;E reports and forms rarely, and concluded that 'the enormity of

fi this paperwork imposed on the contractor a burden outside of

reasonable contract requirements."109
Vacillating Inspections

fﬁ When the Government subjects the contractor to a pro-

:g liferation of inexperienced inspectors making unreasonable

2; inspections and demands, the Government is liable for the

';E costs caused by the interference.llo In fact., in 1978 the

EE Armed Services Board of Contract Appeals invalidated a Navy
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34
inspection procedure for use in janitorial services contracts
where a separate "inspector” was appointed for each of the
forty buildings covered by the contract.lll The inspectors
were actually "building monitors" who had no prior experience
with custodial maintenance contracts and were given only about
two hours of training in inspection techniques. The Govern-
ment had taken deficiency deductions in the contract price
based on deficiency reports submitted by those "inspectors.'
The Board concluded that "such serious flaws in the Navy's

inspection system taint all the deficiency deductions made

during its use _"112 The case exemplifies the importance

that boards and courts tend to place on inspector experience

and training as a consideration in assessing inspection
reasonableness.113 Inspector experience and training will
show up again in this paper in the discussion about the
reasonableness of subjective judgements during inspection.llu

When the Govermment uses an inspection practice that
produces conflicting results and hinders the contractor, the
Government will be held liable. For example, when a
contractor has work approved by one inspector and is consis-
tently facing disapproval c¢f the same work by other personnel,
such confusing and vacilla®ing inspections are unreasonable.ll5
This Government liability from the use of inconsistent
inspection practices should be distinguished from the general
rule that inspection of work does not preclude its later

116

rejection even though the work was approved. In inter-

ference cases, the issue involves a continuing Government
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~ practice, apparently, rather than a single inspection. In

W.F. Kilbride Construction, Inc.,ll? the rule was stated as:

J
f%: + . . [I]f inspection procedures are confusing
'7. subjected to multiple inspections to differing

and vacillating, and the contractor's work is
.& standards by different officials, an equitable
. ad justment should be granted under the Chagges
Clause for any delay or increased costs.t

i} Improper Testing or Inspection

The failure by the Government to conduct testing

VIl .,
S

4“4’4’:.'.2.*&.

properly will entitle the contractor to an equitable

ad justment under the Changes clause and an extension in

performance completion time where its costs and time of

<

performance are increased.119 Any inspection that holds

Tt
. P
et

Q{ the contractor to a higher standard of performance than

y
{ demanded by the contract will entitle the contractor to I
an equitable adjustment in contract price, usually under j

4? the Changes clause. 20

While these kinds of problems are
generally treated as constructive changes, they have also

been characterized as a breach of contract. In WRB Corp. v.
121

& &y

£ 0 2

Al

United States, the Court of Claims held that the inspec-

tor's use of a "zero tolerance" during inspection was

contrary to contract requirements and a breach of the Govern-

Dl

ment's duty not to impede performance. ]

The focus of that analysis is on the standard of work

{% .‘-‘E‘ ,"’..’.f.f._’._".."-;" i

demanded by the contract. An inspection that does not

&

appropriately evaluate work is probably another example

J@n'e

of unreasonable activity that will subject the Government

to liability for delay. But the key to resolving the issue
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36
lies in an analysis of the propriety of the inspection as
a basis for making the decision to reject or accept. In that
way, the issue is somewhat different from the analysis that
has been discussed in this chapter.

It seems that in these other interference cases, the
boards and courts are often faced with activity which cannot
be neatly separated into proper and improper inspection and
tests. In some cases, there is at least some inspection
that is proper, although the entire practice appears
vacillating, inconsistent, or very excessive. At some
point, the activity becomes so suspect that contractor
recovery is predicated on an overall conclusion of
unreasonableness.

Nevertheless, the WRB Corp. factual situation bears
exploration. The determination of the propriety of inspections
and tests as determinants of contract compliance will be

discussed in Chapter II.

Conclusions

Where the Government agrees to conduct its inspection
at a certain place, that does not alone foreclose its inspect-
ing at another place. However, where the Government changes
the location of its inspection and causes increased production
costs, it is liable for those increases. This rule seems
sensible in that it allows contractors to plan their own
costs based on the expectation that the Government will inspect

where it promises to. However, the contractor cannot expect

the Government to give up its right to inspect elsewhere; it

-
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can inspect at the destination and require the contractor

to bear the costs of correction so long as the Government
source inspection has been performed as agreed.

Issues which involve delays in Government inspection
and contractor hindrance do have contract language embodying
the parties expectations, but it is very ambiguous. The
decisions have to apply a reasonableness analysis to determine
whether the Government is liable for delay caused by its
inspection. The considerations appear to approximate those
one would expect reasonable parties to find important at
the time of contracting. There is a balancing of the impact
on the contractor against the reason for the delay. Inspection
which is necessary is probably within the expectations of the
parties. But where the contractor is hindered by dilatory
inspector behavior, failures of cooperation, the use of
useless or unnecessary inspections, unreasonable amounts
of inspection, conflicting or vacillating inspections, or
the use of invalid tests or inspections, such reasons for

delay are probably outside of the reasonable expectations

of the parties.
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See Kenneth Reed Constr. Corp. v. United States, 201 Ct.

. 282. 475 F. 2d 583 (1973).
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183 Ct. Cl. 409 (1968).
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CHAPTER II

THE PROPRIETY OF TESTS AND INSPECTIONS A3
DETERMINANTS OF CONTRACT COMPLIANCE
The last chapter evaluated the rules under which the

Government can be held liable for delay and hindrance of

a contractor when it uses unreasonable inspection practices.

In general, that problem had less to do with product quality
requirements than with party expectations about the manner

in which the Government would conduct routine inspections.

The chapter concluded with a suggestion that the use of
improper tests routinely would subject the Government to
liability for interference, but the more common interference
case involves excessive inspection, delays caused by inspection,
or other instances when the Government conducts i1ts inspections
at unreasonable times or in unreasonable manners which may
impede the contractor.

This chapter will, on the other hand, consider the
propriety of inspection and testing as it relates to the
specific quality requirements that the contract establishes.
There are substantive rules used to evaluate whether the tests
and inspections used by the Government determine contract
compliance. The rules appear to be different depending upon

whether the activity is an inspection or a test. although

there is no clear distinction between the two.
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Yet there is a spectrum of subjectivity involved in the various
kinds of inspections and tests that the Government uses. This
chapter will evaluate the substantive rules in light of that
spectrum, since that seems to be the important distinguishing
feature in the choice of rules.

The first subject discussed will be the use of tests

which are specified in the contract. Then, the analysis will
move to the use of unspecified tests and inspections and

the rules for evaluation of the reasonableness of inspections.
The last substantive area discussed will be resolution of
disputes where the inspection involves subjective judgments,

and the emphasis there will be on inspection in custodial
maintenance service contracts. Finally, the chapter will

close with a summary of the remedies avallable to the contractor
who encounters improper inspection and a discussion of the
burden of proof encountered in the claim that the Government

used an invalid or improper inspection.

Specified Inspections and Tests

An inspection is an examination (including testing) of
supplies and services to determine whether the supplies and
services conform to contract requirements.l Testing 1s
considered an element of inspection and generally denotes
the determination by technical means of the properties or
elements of supplies and involves the application of estab-

lished scientific principles and procedures.é Testing

. . . . 3
generally involves less personal Jjudgment of the 1lnspector.-”
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é;é There are no generalizations about what tests one may
f;ﬁ find in the contract specifications, but they can be spread
ﬁk} throughout the document along with the rest of the specifica-
iﬁ; tions which define the physical and operational characteristics
bg' the product must have. Sometimes test specifications will
»:E refer to attributes the product must have at various stages
:%E of production. For example, component specifications may

- require one type of test and end item specifications may

S;; hawe another. Generally, the contractor must produce an item
Sé} that meetsbboth.u

CHH

The Government may use a test specified in the contract
to evaluate performance or design, even if the test 1s severe

and imposes conditions not likely to be encountered in actual

use.5 The tests to determine compliance with the contract,

z and the contract requirements, constitute an equation.

o

;ﬁ So, in general, where a contract requirement or characteristic

-{ is defined in terms of a test, it can be used by the Gov-

Vo

53% ernment in making its rejection and acceptance decision.

Eg} The only real exceptions to the rule involve tests

;. which cannot be passed. For example, where the contract

iiﬁ specifies a test as a means of determining compliance with

S?f a specified, unambiguous requirement, the test must not be

_!g impossible of attainment or., although possible of attainment,

;;E not involve an unforseeable, novel factor which makes attain-

i?: ment impossible from a reasonable and practical vieWpoint.7

f? Also, a specified test may not be used if it is intended to

Y

ﬁ;ﬁ measure a clear performance requirement and the test 1s more ‘
¢

o !
:;ﬂ |
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demanding.8 These issues 1nvolve subsidiary problems which
are beyond the scope of this analysis which are present in
any dispute involving an allegation that Government furnished
specifications are defective. For example, the contractor

may have assumed the risk? or it may have a duty to inquire.lo

Defining The Test
Identification of the precise test procedures which must
be followed is a matter of contract interpretation. This
paper will not attempt to retrace the development of the

11 but it probably is useful to

rules of interpretation,
highlight some which are important in this context.

For example, where there are unresolved ambiguities in
defining test results that are acceptable and those that are
not, the ambiguity is resolved in favor of the contractor's

12

reasonable interpretation. On the other hand, where only

one interpretation of a test is reasonable, that one is
adopted.13

Where tests are ambiguous, contemporaneous actions of the
parties during the course of testing are relevant to the
interpretation, and a failure of the contractor to object to
the Government's method of testing has been cited as a reason
not to hold the Government test imprOper,lu particularly
where the absence of objections has continued over a contin-

15

ued course of time.

0f course, where there has been a joint approval of testing

equipment, their use by the Government is proper.16
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gg' The specifications do not usually dictate every detail in
i;f the performance of a test. Sometimes they simply refer to

’Sg a test by its customary name. In such a case, industry

'33 practice is used to resolve an ambiguity in the specifics

i; of test procedure.l7 In this regard, there are also detailed
%g: test procedures which are published by some agencies in

A

;{3 handbooks and pamplets which might be relevant to deciding

ia‘ whether a Government inspector has improperly performed a

_g% specified test.18

o

o Test Performance

R .

g Equipment Accuracy and

i-:i Operating Conditions

" The Government test must be conducted so it does not

Efk introduce contaminants or otherwise induce characteristics

'§§ which are grounds for rejection.19 For example, tests for

":: purity must be controlled so that they prevent contamination.Z?
éﬁ Some tests are operational in nature. That is, they test
g;g performance characteristics instead of dimensions or other

yi. physical requirements. Such tests must be representative of
?ﬁj the conditions to be encountered during use of the product

E§§ if no operating conditions are specified.21 For example,

éﬁg where a contract specifies that an item must be capable of

g@; twenty-four hour operation, that does not mean that the

ﬁ% worst possible conditions can be imposed during testing.22

:5 Test instruments used by the Government must meet

2%& specified calibration standards. The use of defective test
2%

o
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51 ﬁ
;§ equipment or gauges will invalidate a rejection based on i
. them.23 Likewise, a rejection is wrongful where the Gov- i
?: ernment uses equipment which cannot be relied on where close i
f§ tolerances are involved and the equipment yields varied results.zu ?
. Compliance With Test Procedures f
‘g Where the contract specifies a test procedure to be :
fg followed, a failure to comply will invalidate the test results.

t_ However, absolute identity is not required. One decision

ﬁ has approved the use of a procedure which "approximated”

§I those described in a treatise which defined the procedure.25

ﬁ2 The focus of attention, though, probably should be on whether

;3 the faulty testing is sufficiently deviant to undermine the

:S Government's assertion that the items do not comply with

E{ the specifications.26

% Where a test requirement is considered of limited value

j or has no "rational basis,” it is enforced, but less deviation

e is tolerated.z7 Even a very small error in testing procedures

é would invalidate a rejection where the prescribed test is

E measuring a characteristic with precision and a standard

fi of relative perfection is demanded.28 But if the Government

‘5 can prove that the difference in procedure does not effect

ﬁ the evaluation of relevant characteristics, then the deviation

is immaterial.29

Specified Inspections
Apart from the common specification of tests as a

measure of contract compliance, the contract may also prescribe

~
~
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a procedure for an inspection which involves more opportunity
for subjective judgments. The analysis of these cases appears
to be the same as that used in analyzing testing, although
the number of cases is not as great. As an example, in

0

Contract Maintenance, Inc.,3 the contractor was providing

custodial maintenance services. The inspection was required
to be done at specific times of day, but the Government
inspector chose to do the inspections at all times of the day
or night. He had no set time for inspection but did it 'When
he felt like it."31 fhe Board noted the importance of adhering
to time constraints during inspection of service contracts
because cleaning will degrade with time and use. The Board
concluded that "[t]he failure of the Government Inspector
to conduct his inspection within the four corners of the
contract is fatal to the Government's case and permits
recovery by the appellant [contractor] of all monies withheld
under this contract."32
It appears that although it is difficult to clearly
distinguish between an inspection and a test, analysis of
their propriety uses the same rule structure where procedures
specified in the contract are not used. Government failure
to follow the specified procedure makes the inspection
presumptively invalid; the Government has the burden of
proving that procedural deficiencies did not affect the

outcome. Contract Maintenance implies this rule, but more will

be said about the burdens of proof at the end of this chapter.
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Unspecified Inspections and Tests

The more difficult issues of inspection and test propriety
involve inspection procedures which are not constrained by
specific contract provisions. 1In 1961, the Court of Claims
established the basic criterion for these inspections as
one of reasonableness.33 A reasonable inspection is one
that, if properly performed, determines whether the goods
or services conform to specifications. The Government may
perform any reasonable inspection, even if not described
in the contract, so long as it does not impose requirements
different from or more stringent than those set out in the
contract. A more current statement of the rule appears in

34

Puma Chemical Co. where the Board approved inspection methods

and tests not specifically detalled in the contract as a basis
for rejection of a product where (a) the tests are accurate
and reasonably calculated to determine compliance with the
specifications, and (b) do not force the contractor to meet
different or more stringent standards and requirements than
those demanded in the contract and specifications.

Arguments have been made that if tests are specified
in a contract, then the Government is preempted from using

other tests. Crown Coat Front Co. v. United States, the

Court of Claims decision referred to above, addressed that
issue. There, the contractor was required to supply felt
canteen covers which were required to be mildew resistant and
have a specified content of a mildew inhibitor. The contract

specified a test for mildew resistance but none for the
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Eé inhibitor content. The Government used a test to determine

~ the amount of mildew 1nhibitor and rejected the lots based on
Zii those tests. The contractor argued that the Government was
Eé precluded from usiﬂg any tests other than the one specified.

The court disagreed and held that the tests for content
;l of mildew inhibitor were both reasonable and necessary and
- were accomplished in such a manner as not to unduly delay
\ the work. The court reasoned that although tests were
" specified for some contract characteristics, the Government
was entitled under contract inspection clauses to inspect

for strict compliance with other contract requirements.

,31 This seems like a sensible result; contractors probably
EE do not expect that the Government will turn its head away

{; from characteristics which have no specified tests in the
S; contract. This line of reasoning was applied in Waltham

53 Electronics, Corp;.?5 where the Board held that when a

fv contract specified that electronic equipment meet frequency

’Zg "stability" requirements, the contractor should expect that

lié tests to determine whether the equipment conformed would

- be used.

g; There are decisions, however, where the Government has
o

been precluded from using unspecified test methods. 1In

American Machine Foundry Co.?6 the Board found that the

T

use of test procedures different from those specified
without more made the Government's inspection invalid. There

was no further analysis to determine whether the different

Aktonband Bt adeed

. procedures were prejudicial by causing adherence to standards

P |
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more stringent than those in the contract. 1In fact, the Board

suggested that such evidence would not even be relevant when

it stated, "[ tlhese findings without more sustain appellant's
stated position."37 The Board's apparent refusal to allow any
deviation from the test specified may be explained by the fact
that the Board thought the particular test requirement arbitrary.

) The Crown Coat analysis has also been modified when the

contractor and Government agree to a specified test procedure

N by contract modification in order to resolve a dispute about

38

a
]
. p e .

contract requirements. 1In Process Equipment Co. the contractor

had been having performance difficulties and had failed some
performance tests. The parties executed a specific test

procedure by amendment to the contract, and the Board allowed

AaatuductcbodndnchiBiS fe s

no deviation from it.

) Other than these two limited exceptions to the right of
the Government to use unspecified tests and inspections, the
Govermnment is primarily constrained by the remaining require-
ment that the inspections not change the contract requirements,

which appears to be the touchstone of reasonableness.

Changes To Contract Requirements
From Crown Coat one learns that an unspecified inspection
or test may not impose a different requirement for a physical
or performance characteristic or enforce them more stringently.

But the "Government is clearly entitled to get precisely

what it bargained for in the contract."39 If strict, intensive

inspection is necessary to assure this, then the contractor has

no valid complaint,uo and the Government can insist on contract

.................................
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g requirements even if deviations would not impair usefulness
it of the item.*!

"’

f Changes to Standards of Workmanship

f If an objective standard of performance can be identified,
N an inspection which demands a higher standard of performance
-i is improper and any subsequent rejection is invalid.42

-3 But often, there is no quantified characteristic which will
tn give a court or board the luxury of comparing the standard

% applied by the inspection against it. In that case, the

ﬁ rules of contract interpretation must be used.

‘E Unwritten ‘'tolerance” policies which have been applied
ﬁ "for years" have at least once precluded enforcement of

- clear specification requirements,43 but it is more common

t{ for extrinsic evidence to be used to interpret ambiguous

\ contract provisions. For example, a practical construction
‘ which the parties themselves have given to a contract during
j: its performance and before the controversy arose is properly
?z accorded great interpretative weigh‘t.mL Also, workmanship
i3 standards which are well-known and well-established in industry
i are relevant to interpretation of ambiguous workmanship

‘g standards.45 These summarizations of interpretation rules
£j are not meant as a complete analysis of these problems —

i that is beyond the scope of this paper—but they serve as an
i introduction to considerations which the decisions employ
£i to determine the objective intent of the parties when they
i: entered the contract.*®

b
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Even more important, those rules serve as a contrast to
an important qualification. t appears that where the Gov-
ernment has definitive standard specifications available which
define the standard of performance it is arguing should te
incorporated by trade practice, it will not be. 1In welding
jobs for example, identification of requirements is confused
because the description of work incorporates generic terms
such as "workmanlike." Then various standards are incorporated
by reference to military standard specifications, American
National Standards Institute publications, American Society
For Testing and Materials standards, and American Welding

W7

Society publications. In Reliance Enterprises, Inc. a

dispute arose over the standard of workmanship for welding.
Although some of these publications were incorporated by
reference in the contract, the Government was arguing that
one not included should have been incorporated as a trade
practice. The Board held that the Government has an obligation
to incorporate them in the contract if it wants them applied.
The impact of the availability of standard specifications
will be also considered during the discussion of the standard
contracter inspection system reguirement in Chapter V.

This subsection has considered changes to any given
standard or characteristic. A related problem, that will now

be considered, is the effect of the Government's evaluation

of a new characteristic not required in the contract.
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Impermissibly Evaluating New Characteristics

L] 1
s
[y
»
s
'.
2.
rs
L
L ¥
s
N
s
o
»

t Where an unspecified test or inspection evaluates a

‘."-

characteristic not called for in the contract, rejection

%
%z based on failure of the item to satisfy the inspection or
= test 1s wrongful. For example, an inspection can not evaluate
:g: cosmetic appearance unless it is a contract requirement.48
E; Sometimes this problem is difficult to detect.
;ﬁ For example, in Spec Tool co.%9 the contractor was
'is required to manufacture and furnish accelerometers. The
EE contract required that the accelerometers be able %to with-
;: stand specified impact shock and vibration tests within a
E} temperature operating range of -55 degrees C to 70 degrees C.
_EE The Government began its test by putting the accelerometers
g- in a refrigerator cooled to -55 degrees C. After cooling,
Eg they were immediately removed and placed into an oven which
ﬁ? was preheated to a temperature of 70 degrees C. The Board
. invalidated the test and subsequent rejection on the ground
:; that the test imposed a requirement not contemplated in
t} the contract. The extra-contractual requirement for resistance to
~ "thermal shock,"” which is the ability to withstand rapid
changes in temperature, was not in the contract.

An inspection or test which imposes a new requirement
f‘ is clearly an example of the kind of new contract requirement
S: cited by Q£9ﬂ3_99§£.50 But there is one final way of evaluating
éj these changes to contract requirements. The Government can also
= forfeit its right to use unspecified tests by using unreasonable
f; standards of inspection. The distinction between standards of
W)
)

L)

AR
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3% performance and standards of inspection is a subtle one, but
uf' one that is recognized.Bl
The Reasonableness of the Inspection
The need to recognize the distinction arises because
in some work, especially construction and service contracts,
. there are some work requirements which can be defined in no
other way than through use of a reasonable inspection. For
ﬁ, example, in a construction contract which requires palnting
e
?f of a building, the specification might state that painting
ii must be free from runs." However, the existence of runs
5} depends on whether inspection 1s done from a distance of
;%E 20 feet, 1 foot, or microscopically. Of course, if the
;ﬁ contract specifies the procedure for observation, it must
tﬁ be followed, and failure to do so would invalidate rejections
2? based on the inspection.52 A decision which considered this

set of facts drew the distinction this way:

- « + . Implicit in this case appear to be
. two aspects of standards, that are sometimes

;; taken as the same and sometimes taken as

g different, namely, standards of inspection
"y and standards of workmanship or performance.
> Certainly, these two are closely related

3 and in many instances are indistinguishable.
- However, in at least some of the tasks

W) under the subject contracts a technical

o distinction can be made in theory if not

» in practice. Standards of workmanship can
e be taken to relate to the end product of

- work, with respect to such matters as

N straightness of lines, smoothness of finish
e etc. Standards of inspection can be taxken to
- relate to the care, method, and frequency

a with which inspection is done, such as every
e inch of surface is viewed rather than random
e samples, more than one inspector passes on
o the same work, etc.
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.o In a case such as this, a high standard
of inspection or even a varying standard of
inspection should not, for the most part,
alter the standards of workmanship, although
it might increase the amount of work a
contractor might perform, by reason of the
fact that little work below the performance
standard escaped detection. For example, the
quality of paint work required is relatively
independent of whether the inspectors pass
through once a day or once a month. On the
other hand, the workmanship required might be
affected if the inspection standard were
changed from a view at ten feet to a view

at one foot.

What seems clear is that the evaluation of the
standard of inspection involves an objective examination
of the intent of contracting parties; the subjective
intent of one of the parties is not controlling. 1In

Chelan PackingﬁCo.?u for example, the contractor was supply-

ing applesauce which was to be "reasonably" free from peel
and other impurities. The contractor was claiming increased
costs due to the alleged overly stringent inspections.

The Board, in upholding the contractor's claim, concluded
that the "reasonably free standard imposed by the contract
was an objective standard the application of which depended
on the exercise of subjective discriminating judgment by

a person or persons with experience and expertise in the
subject matter."?? The Board held that the subjectivity
involved in the application of the standard did not make

it vague and indefinite or render it unenforceable. The
Board considered favorably the existence of a referee inspection

procedure, but it thought the application of the inspections

too inconsistent to be reasonable.
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Some discussion of the standards of inspection has
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N
s

e

already arisen in a different context. In the last chapter,
the stanazrds were evaluated in the context of delay and
interference, namely, the sitazndards which limit the %ime,

place, and amount of Goverrment inspection. The standards
which are now of irnterest are those that relate directly
to the quality of the product or service.

Eesides bearing in mind that the decisions attempt to
assess the objective intent of contracting parties under
these circumstances, it may be useful to state some intial
observations as an ald in understanding the discussion.
First, as has already been cdiscussed, the purpose of an inspec-
tion or test is to determine whether the work conforms to the
contract requirements. It is useful not to lose sight of
that overall objective as a reference point. Second, the
rule= of contract interpretation are an apparent aid in deciding
what a reasonable inspection is. For example, the decisions
consider other contract language, as well as trade usage
and industry piractice, in defining the parameters of reasonable
inspection. This approach seems sensible. Objectively, one
could expect the parties to a contract to reach expectations

concerning the extent of inspection based on such considerations

where the contract does not provide otherwise.
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Accuracy

Where the Govermment 1s using tests, all of the
substantive rules which govern the validity of specified
tests are apparently applicable. The tests must be accurate,56
that 1s, they must be capable of assessing the existence or
nonexistence of the characteristic. The problems with
contamination and other failures to control the operating
conditions of tests would appear to equally affect the
validity of unspecified tests.

The Contract Language and Trade
Practice As Considerations

Where the contract incorporates tolerances which
recognize less than perfection as the general standard of
performance, an inspection which appears to demand perfection
is unreasonable.57 Besides the specific contract language,
other evidence of agreement between the parties, such as
extended past practice, 1s also relevant to the reasonable-
ness inquiry. 58

Methods of testing or inspection which are accepted
in the industry are also reasonable.59 For example, the
tools used in common industry practice, such as "go-no go"
gauges, may be reasonable.éo

Similarly, if the Government uses methods or tools
which are capable of measuring characteristics with great
accuracy, and the practice is contrary to standard industry
practice which is well-known and well-recognized, the inspection

61 62

is unreasonable. In Tree Best Reforesters the contractor
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entered a contract for tree planting. The planting sites
were required to be "scalped" (vegetation removed) around the
sites for a diameter of eighteen or twenty-four inches
depending on the plant involved. The inspectors were measuring
diameters with a tape measure at several different points
around the circumference and would require rework if diameters
were more than one half inch off the required diameter. The
Board found the inspection invalid and found it more stringent
than trade useage would allow, although the Board never defined
what the tolerance was. The Board concluded that it was not
persuaded that the Government method of inspection was the
normal and usual method applied in the industry.

The use of techniques of unusual accuracy in construction
contracts is unreasonable where the contract does not provide
for them.63 Similarly, the inspection of painting sub-
stantially closer than customary in trade practice is
unreasonable.64 The same result has been reached in supply
contracts where roundness of bores has been customarily
measured with go-no go gauges, and the Government used

65

more precise methods.

Intended Use as a Consideration

An unspecified inspection is unreasonable if it employs

operating requirements or conditions which are unreasonable

66

considering the products intended use. The intended use

must be one reasonably gleaned from the contract, not the
67

subjective desires of the Government. 30, for example,.

where a supply contract required packaging wnicnh would
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E 'prevent movement or damage." a Board has interpreted the »ﬁ
{; requirement to mean prevention of damage during ordinary ﬁ
;ﬁ handling; the Government's use of a rough handling test was ji
;% held unreasonable.68 Apparently these inspections and tests gi
8 must be done under conditions which are substantially a
- similar to those encountered during intended use.69 ;
- This consideration of intended use has also been found é
f’ relevant in the interpretation of specified test results. E
'fs While the contract may specify that a certain test be per- ?
f; formed, there may be no definition of what result is
‘:' satisfactory. In Qvidio Flores, Sr.7O the contractor was
:S supplying parachute harnass. The contract specified a
8 four thousand pound stress test. During the test, one
{ stitch stretched and one broke, but the Government conceded
ﬁ that the harnass was safe for its use with parachutes. The
ﬁ; ‘ Board found the rejection unreascnable because the test
) results were unreasonably applied; the harnass was suitable
;s for its intended use.
‘% One final case that synthesizes many of these rules
1 is B.H. Ta.nl'ler.?l In that case the construction contractor
ﬁ was required to install vinyl tile in a mess hall. The
E: specification said only that the tile was to be resistant !

2
LN

to water, grease, o0il, mineral spirits, etc. The Government

Cg

rejected the tile after sending it to a testing laboratory

and submitting it to tests using alcohol. grease, and

asphalt. The exposure to the corrosives lasted for as

long as twenty-four hours. The contractor argued that it
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had successful commercial experience with the tile; the
Government argued that it had special needs because the
floors would be subjected to more than normal abuse by
military personnel. The Board applied the standard of
reasonableness and noted that nothing in the contract
appraised the bidders of the existence of special Government
needs. The Board went on to say that ". . . when, as here,
{ there were specifications available to set these standards’
the Government could have been specific as to the tests to
be met but instead used such a general contract description,
there are clearly limits to the degree of resistance that
the Government can insist on. And the test is what the
contract requires and not what the buyer needs . . 72

Tanner adequately demonstrates the objective focus
of the inquiry and the importance of the intended use
of the product to the determination of reasonableness.
Also, this preoccupation with the existence of other
more definite specifications, which the Government could
have used, again surfaces as an impediment to Government
arguments that their interpretation of contract requirements

73

is reasonable.

Reasonable Consistency

In the last chapter, the problem of multiple inspections
was discussed in the context of interference and hindrance.
It is equally true that the Government cannot base a rejection
on an inspection practice which 1s not reasonably consistent

and uniform in identifying defective performance.7u
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N Subjective Judgments By Inspectors ‘

One common thread that ties all of these cases together,
tﬁf where there is no quantified standard of performance or
where human observation i1s a part of the testing and inspection

procedure, is a mention of inspector qualifications. To a

:.; certain extent this is probably caused by application of the
’éif rules of evidence. Inspectors are often testifying in these
. o cases, and no doubt Government counsel are qualifying the
ffﬂ inspectors as experts by asking their qualifications. But
Eﬁi there are apparently substantive reasms why this is important.
}ff There is an opportunity for injection of subjectivity
?5? into the inspection process almost without regard to the

é;ﬁ kind of inspection or test. Even where a specified test is
(Q{ used, unless the test instrument employs digital readout

;ég or go-no go indications, the reading and interpretation of
?i the test instrument is a subjective act. More commonly,

L?) the use of hand tools for measurement gives the inspector

EE% opportunity to reach subjective Jjudgments. More clearly,
E%% indefinite standards of workmanship such as "workmanlike"
::? or "clean" in service contracts highlight the problem of
i;g subjectivity. One gets a sense from the cases that in

%;g some of these instances the boards go through the analysis
o that has just been described and are left with very little
EE% in the way of objective criteria to resolve the issue of
333 contract compliance. Then, the case must be decided based

the work was defective.

[ 9
"i on an inspector's report or his testimony at the hearing that
-.} .

X

”

:.f
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3

N Tnis is not always the case. 1In one instance, a Board
V:_ was able tc make the determination based on its owr examinztion
-Eé of the item. A contracior was reguired to furnish can operers
EE which were ‘to have handles which made operation comfortable.

j The Government re jected the can openers because 1t thought
:fi the handles were not designed so they were comfortable. The
ég Board had the luxury of having the can openers at the hearing.
i: The members of the Board apparently tried out the can opener
&i and decided that it was not comfortable to operate.75 The
f& case offers an illustration of the difficulties of proof and
;: decision when the issue firially gets down to the judgment of
‘3{ a Government official about whether the work is acceptable
':i or not. The Board in this case obviously felt that it had
Q‘ the qualifications and experience to determine what
.Ei contracting parties' expectations would be about the "feel"

:; of a comfortable can opener. Considering the nature of the
¢ item, they were probably as knowledgeabe as anyone; their
§§ judgment as to comfort was probably just as valid as that of
Eg someone having more training and experience.

;; The problem is that the contract work usually does not

%

: survive to enable a Board to make such a judgmént, or the

judgment may be beyond the expertise of a Board because of

]
. the technical nature of the work. The most common example !
é& appears to be the custodial maintenance contract, where the i
:E quality of performance is closely related to the time since §
.‘ cleaning. Subjectivity of inspection, and the problems it
.é poses to subsequent litigation, then is in plain focus.
‘ |

B 38
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:éﬁ In fact, it has been recognized explicity that in
{j’ custodial service contracts opinions can honestly differ as
gﬁ to what constitutes satisfactory work. Apparently this
%5% recognition has led to a modified statement about what the
e Government can insist on in the way of quality. It is
E?E work to a reasonable standard, and not perfection, that
;g is required.76
A
iQﬁ Subjectivity In General
’?E It has been said that where one party has the option
:ﬁ: of specifying particulars of performance, it must be
,bé "within limits set by commercial reasonableness."77 Although
:xﬁ subjective inspection is not exactly an example of the
':é specification of particulars by one party, it does seem
:}ﬁ analogous. Because contractors have entered a contract
§§ with "cleaning" the only guide to acceptable performance,
{? it is sensible to allow the contractor to expect that
e commercial reasonableness will be the touchstone of Govern-
i% ment inspection, unless of course the contract language
123 clearly indicates otherwise.
’Eﬁ The general rule for evaluating subjective standards
o'y
éﬁi in inspection has been stated this way:
f:é It is not unusual for the application
. of inspection, testing, grading and classification
R standards to involve the application of subjective

discriminating judgment by persons with exper-
ience and expertise in the subject matter, but

AR

Gl
ﬁk this does not render the standards so vague and
3i indefinite as to be incepable of application or
make them unenforceable.
‘.':\
‘Qﬁ It appears from the decisions that where the acceptability
AL
\f{
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of work gets down to the subjective judgment of the inspector,
if the inspector is not exercising impartial, discriminating
judgment, or is not suitably experienced with the subject
matter to be able to make these kinds of judgments, then

the inspection is unreasonable. No cases state the rule

that way, but it is the apparent synthesis of the decisions.

Discriminating Judgment
Subjective inspections must be done impartially, and
evidence of the treatment of other contractors on similar

contracts 1s apparently relevant.79 Evidence of inspector

bad faith is relevant, although such allegations face a

presumption that public officials act conscientiously in

discharge of their duties.8o

In custodial service contract inspections, inspector

conduct which demonstrates awareness that work need not

be to perfection, or spotless, demonstrates reasonableness.8l

So does an inspection practice which recognizes that the

variation in age, style, use, and location of a building

82

area will affect the performance. The decisions treat

favorably presence of inspector sensitivity to the problem

83

of demanding perfection, and they look for evidence that

at least some dpubts are resolved in favor of the contractor

when disputes arise.su

Evidence which in other ways shows the deliberation

85

and care exercised by the inspector is important, and

evidence of an unreasonable or arbitrary inspector attitude
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ﬁ; will taint the Government's case.86 The inspector is

:) expected to adhere to guldance which is available87 such

iS{ as clarifications issued by superiors concerning deficiencies
R0 88

i;j that are acceptable.

o

hﬂ Inspector Experience and
}ﬁa Expertise

;§f The presence or absence of inspector experience is a
;5? common factual finding in the decisions and sometimes is

,SE an explicit part of the rationale for decision.89 Training
igg and experience are both ways to establish inspector
’¢? expertise.90
;gj Even where default terﬁinations are based on observations
'_# by individuals who have little experience in service contracts,
AL
‘I however, they will be considered 1f the observations were not
.éé so involved as to have required extensive training.91 This
ﬁg qualification seems consistent with the Boards approach

.':‘ to deciding whether can openers were comfortable in use.92
-Sé No special experience is required probably to make that

Ei determination.

:, Yet, the extensive use of inexperienced inspectors to
i&; form the basis for deficiency deductions has been disapproved
g} where each submission required subjective judgments of work
s
J;& acceptability, and the inspectors were given little or no

X
‘:3; training and had no experience in custodial maintenance

>

LN SN

93

contracts. But it is permissible to involve buildin

&
L

custodians, for example, in the initial stages of the

.
»

&
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evaluative process so long as there is a review of |
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;;_ discrepancy reports by someone with experience.94 In fact,
N

e

e supervisory review of inspection reports has been favorably
o considered in other contexts.95

N

N Remedies and Burdens of Proof

-,

e Remedies

R

AS%

ot Where the Government has based its rejection on an

N impermissible inspection or test, the rejection is improper.96
4

ft A default termination based on such a rejection would be

converted to a termination for convenience.97 Where

- the Government engages in the use of such inspections and

‘f‘ tests over an extended period of time, it will be liable for
EZ breach of its implied duty not to hinder or impede the
(7' contractor,98 and any resulting delay caused the contractor
- is excused.”’?

. ‘..:Q

l: Where the Government use of the improper inspection

-'s

' or test has caused the contractor to repair work which

ﬂi conformed to the contract or otherwise to perform to a higher
ASRY

Aj. standard than required by the contract, the increased costs
L)

‘j are compensable as a constructive change.loo

~

:3 Burdens of Proof

f\ The Government bears the burden of proving that work

{f does not comply with contract requirements when work 1is

fﬁ rejected.lol On the other hand, when the Government's

T

L inspection is cited as the reason for a contractor claim

o

T that the contract was constructively changed, the contractor
e

N o]
x;ﬁ has the burden of proving that the ‘rspection was imprOper.lO“
N

3
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There are several presumptions which operate to allocate

the responsibility for proving certain elements of claims
of inspection impropriety. First, there is a presumption
that inspectors are conscientious in the discharge of their
duties and that they perform them fairly and in good faith.lo3
Second, there is a presumption that laboratory reports and
other inspection reports prepared in the routine course of

104 Finally, there is a presumption

inspection are accurate.
that Government tests are proper,105 which allows the

Government to only make a prima facie showing of contract
noncompliance by submission of a test report showing that

the contractor's product failed to pass the tests.lo6

A

Apparently, this presumption is applicable only to the
technical or scientific tests performed in laboratories
or by specially trained personnel applying a minimum of
subjective judgment and using well-defined procedures.lo7
Once the Government makes this prima facle showing,
the contractor has the burden of production. It must come
forward to show that Government test was not in compliance
with contract requirements or was otherwlse improper.lo8
The evidence need only be sufficlent to meet the strength
of the presumption, in which case the presumption apparently
is no longer operative, and the Government bears <the
ultimate burden of proof that rejected work did not conform
to contract requirements.lo9 The presumption that testing

is proper does not allow the Govermment to rely on the

absence of evidence where the contractor puts cn evidence
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that its tests, which are more stringent than the Govern-

ment's, show compliance with contract requirements and

there are various methods of testing which can be used under

the contract.llo
The Government has the burden of proving that specified

testing and inspection procedures, such as sampling

procedures, were followed.lll Where the Government

deviates from proper test procedures, it has the burden of

proving that the deviations did not prejudice the test

results.112

Conclusions

Any conclusions that one draws about the law 1n this
area has very little to do with specific contract language.
The Government is generally given the right to inspect and
reject; there is little definition in the contract about
the limits of that procedure. The validity of the inspection
as a measure of contract performance seems to have more to
do with all of the technical requirements in the contract
than anything else.

The decisions could be somewhat clearer about the
analysis that is used when the validity of an inspectlon and
test is questioned. Many of the considerations identified
in this chapter are mentioned in the decisions, but their roles
in the analysis are usually not very clear. The cases could
do a better jot of linking the reasonableness inquiry with

the ultimate objective of determining whether the inspection

..
()

demands more in terms of performance than was expected when
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the contract was entered. Crown Coat sets up that framework
for analysis.l13

For that reason, the Government can use specified tests

i
N
detndndtod i ba a2t ata v ok

to de*ermine whether work conforms to requirements; the tests

certainly were expected to define the contract requirements.

baian hdeo ot

If the Governmerit uses a different test procedure, it must

prove that the contractor was not required to perform to

Y RO

higher standards.
o Where tests are not specified, the focus on the parties’

expectations probably accounts for the similarily in analysis

when courts interpret specifications and when they evaluate
the reasonableness of inspections. The other contract
language, prior course of dealing, industry practice, and

(‘ the intended use of the product all seem relevant to determine

the parties' expectations about stringency of inspection,

[P

b particularly where there may not be a quantifiable standard

Ay

of performance. 1In these cases, the decisions appear to

allow contractors to expect that subjective Jjudgments by

Dl PR

inspectors will be discriminate and exercised by a person

P‘

'

DT AN,

with experience.

The ultimate label that is usually attached to a valid

inspection is that it is "reasonable.” That term by itself

P RRF AT WY T S

is not a very useful tool for resolving these issues without

."» K ‘.'}..".' OO

an appreciation for the factual considerations which are

.

important. 1In the last chapter, the reasonableness of the

inspection was also part of the inquiry, yet the considerations

there were different. Where contractor delay and interference

. "u‘v‘-\‘-'-
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are the issues, the parties expectations, and the rationale
of the decisions, seem to depend cn the expected impact on
the contractor balanced against the reason for the delay.

In the inguiry done in this chapter, reasonableness 1is

linked much more closely which expectations about the quality
of the work. If there is any suggestion to be made after
this analysis, it is that the decisions do a better job
of not treating the reasonableness of inspection as if it
had a 1life of its own. There probably is much inspection
activity that the Govermnment thinks reasonable and in the
public interest but which exceeds the objective expectations

of the parties when they entered the contract.
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o q 4515 (1964).
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oy 57 See Kenneth Reed Constr. Corp. v. United States, 201 Ct.
A Cl. 282, 475 F.2d 583 (1973).

{ 58 Alton Iron Works, Inc., ASBCA 13,245, 69-2 B.C.A. 7 7984
- (1969).

fi. 59 Paul Bunyan Lumber Co., AGBCA 77-145, 79-2 B.C.A. 7 13,959
o (1979).

) 60 Hydro Fitting Manufacturing Corp., NASA BCA 1169-20, 71-2
RN B.C.A. § 9042 (1971). See note 17.

'.'.\

:5: 61 See Marvin Engineering Co., ASBCA 25,460, 82-2 B.C.A. 1
N 16,021 (1982).

\ 62 AGBCA 82-266-3, 83-1 B.C.A. 7 16,290 (1983),

63 Forsberg & Gregory, Inc., ASBCA 17,598, 75-1 B.C.A. T

BN 11,176 (1975).

‘3* ok Benco Painting Co., supra note 51.

f%i 65 See Marvin Engineering Co., supra note 61.

Rb: % See Emerson-Sack-Warner Corp., ASBCA 9164, 1964 B.C.A. 7
het LUB3 (1964); Austin-Wright Constr. Co., ASBCA 9864, 65-1
& B.C.A. 9 4565 (1965).

67 Chelan Packing Co., supra note 46; B.H. Tanner, infra note 71.
{;f 68 General Motors Corp., ASBCA 10,418, 65-2 B.C.A. 7 4885 (1965).

9 See The Newark Door Co. v. United States, 107 Ct. Cl. 606,
69 F. Supp. 121 (1947).

i 70 ASBCA 21,967, 78-2 B.C.A. 4 13,481 (1978).

N

NG 71 ASBCA 4917, 58-2 B.C.A. q 2046 (1958).

e 72 14. at 8598.

%%ﬁ 73 See Reliance Enterprises, Inc., supra note 47.

e 7h . .

NN See W.F. Kilbride Constr., Inc., supra note 39.

% 5 Bonny Products, Inc., GSBCA 4577, 76-2 B.C.A. 7 12,158 (1978).
;ﬁ; 76 San Antonio Constr. Co., ASBCA 8110, 1964 B.C.A. 7 4479 (1964),
i& 77 See Goodyear Tire and Rubber Co., ASBCA 9647, 1964 B.C.A. 7
o1 4399 (1964).
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_ 78 Camrex Reliance Paint Co., GSBCA 5763, 81-2 B.C.A. 7 15,246,
& reconsideration den., 81-2 B.C.A. 9 15,341 (1981).
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3\ 79 N0 3 i
) See H. B. Hinojos & Sons Bldg. Maintenance, GSBCA 5956,

82-1 B.C.A. @ 15,771 (1982). ]
27 8 See Globe Engineering Co., ASBCA 23,934, 83-1 B.C.A. 7
16,370 (1983).
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See Rice Cleaning Service, ASBCA 13754, 70-1 B.C.A. T
8238 (1970); Garmon's Maintenance Service, ASBCA 11,469,
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& 67-2 B.C.A. 7 6589 (1967). ]
{ 82 See Rice Cleaning Service, supra note 81. |
¥ o ——

s

‘:{ 83 Maintenance Engineering, Inc., ASBCA 8045, 1963 B,C.A. 7 ]
gﬁ 3694 (1963). ]
}f 84 Cf. Edwards v. United States, 80 Ct. Cl. 118, 134 (1934). ‘
A See the cases cited in note 81.
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e

3 85 See Edwards supra note 84, ;
e 1
ﬂi 86 See Mid-American Protection, Inc., GSBCA 5476, 83-1 B.C.A. T ]
i 16,361 (1983); Metropolitan Security Services, Inc., ASBCA d
L 14,876, 71-1 B.C.A. 9 8826 (1971).

87 See Edwards supra note 84.

88 Larco-Industrial Painting Corp., ASBCA 14,647, 73-2 B.C.A.
T 10,073 (1973).

V- 89 See, e.g., W.F., Kilbride Constr. Inc., ASBCA 19,484, 76-1
N B.C.A. @ 11,726 (1976); Forsberg & Gregory, Inc., ASBCA
17,598, 75-1 B.C.A. @ 11,176 (1975).
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s 90 See Baifield Industries, Division of A-T-0, Inc., ASBCA ;
‘ 13,418, 77-1 B.C.A. 9 12,308, at 59,396 (1976). .
35 91 A & W General Cleaning Contractors, ASBCA 14,809, 71-2 )
Y B.C.A. 7 8994 (1971). \
e 92 Bonny Products at note 75. !
o ?3 North American Maintenance Co., ASBCA 21,986, 78-2 B.C.A. T

“ s 13,316 (1978). Compare Building Maintenance Specialists, Inc.,

G DOTCAB 71-35, 72-2 B.C.A. 7 9553 (1972). *
a o See Garmon's Maintenance Service, ASBCA 11,469, 67-2 B.C.A.

- T 6589 (1967).
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ﬁﬁ 95 Mid American Protection, Inc., GSBCA 5476, 83-1 B.C.A. 7
i!l 16,341 (1983).

96 Cf. Garland Foods, Inc., ASBCA 21,571, 79-1 B.C.A.
13,877 (1979).

97 See, e.g., Land-Air, Inc., ASBCA 14,172, 73-2 B.C.A. T
10,114 (1973).

98 WRB Corp. v. United States, 183 Ct. CL. 409 (1968).

99 ovidio Flores, Sr., ASBCA 21,967, 78-2 B.C.A. 7 13,481
(1978).

100 see general Motors Corp., ASBCA 10,418, 65-2 B.C.A.
4885 (19653).

101 Orion Electronics Corp., ASBCA 18,010, 75-1 B.C.A. T
11,006 (1974); Air-0-Plastik Corp., GSBCA 4802, 81-2 B.C.A.

102 See R.C. Hedreen Co., ASBCA 20,043, 77-2 %.C.A. @ 12,836
(1977); Margold Electric Co., ASBCA 15,984, 72-2 B.C.A. T
9646 (1972).

103 See Globe Engineering Co., supra note 80.

10% See Filcon Corp., ASBCA 19,578, 75-2 B.C.A. 1 11,527 (1975);
Rice Cleaning Service, GSBCA 3136, 71-1 B.C.A. 7 8787 (1971).

105 See Reliance Enterprises, Inc., ASBCA 25,618, 83-1 B.C.A.
q 16,167 (1982); Air-0O-Plastik Corp., GSBCA 4802, 81-2 B.C.A.
@ 15,338 (1981); Communitronics, Ltd., supra note 26.

106 Air-0-Plastik Corp. supra note 105; see Solar Laboratories,
Inc., ASBCA 19,269, 74-2 B.C.A. 9 10,897 (1974), aff'd on
reconsideration, 75-1 B.C.A. 11,049 (1975).

107 of. camrex Reliance Paint Co., GSBCA 5763, 81-2 B.C.A.
15,246 (1981); Churchhill Chemical Corp., GSBCA 4321, 77-1
B.C.A. @ 12,318 (1977).

108 Air-0-Plastik Corp., supra note 105.

109 Id. See Reliance Enterprises, Inc., supra note 105.
110 phe Lutz Co., GSBCA 2237, 68-1 B.C.A. @ 6767 (1967).
111

Cf. RODA Enterprises, Inc., ASBCA 22,323, 81-2 B.C.A. ®
15,419 (1981).
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112 o, garland Foods, Inc., ASBCA 21,571, 79-1 B.C.A. T
13,877, aff'd on reconsideration, 79-2 B.C.A. T 14,141 (1979);
American Air Flow Corp., ASBCA 13,363, 70-1 B.C.A. 7 8133 (1970).

.

113 C rown Coat Front Co., supra note 33.
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CHAPTER III

SAMPLING AND VERIFICATION INSPECTION

In the previous two chapters, inspection was evaluated |
from two different perspectives. In the first chapter, the
analysis was concerned with Government liability for delay
and interference caused by its inspection activity. The
focus of attention was less on the gquality of the product
than it was on the expected impact of the activity on the
contractor compared to its utility. In the second chapter,
on the other hand, the contract quality requirements were more
directly in issue because the propriety of an inspection may
be guestioned after a rejection of work based on it.

In this chapter, one encounters elements of each. The
propriety of Government sampling inspection is directly
related to the quality requirements of the contract. Sampling
generally represents a choice by the Government to give up
100 percent inspection and allow some amount of defective
work to pass through to acceptance. Changes to the sampling
procedures can raise or lower the probability that defects
will be discovered.

Verification inspection, on the other hand, i1s the process

used by the Government to make periodic checks of contractor

work. It may be independent of the requirements imposed on
the contractor for testing the work. For example, the contrac-

tor may be obligated to perform 100 percent testing, while the
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Government might choose to rely on contractor test records
and compliance certificates in making its decision to reject
or accept. In this case, the Government may conduct its own
verification testing periodically to insure that the contractor
is controlling quality adequately to justify this reduced
Government inspection. If the Government is dissatisfied,
it may institute full acceptance testing or increase the
level of its surveillance. As one can imagine, this problem
has less to do with changing gquality requirements than with
interference with the contractor's performance. In that

way it 1s distinguishable from sampling.

Sampling Without Contract Authorization

The supply contract inspecticn clause allows the Govern-
ment to reject or require correction of ‘supplies or lots
of supplies” which are defective.l The Inspection and
Acceptance clause in the construction contract, by contrast,
gives the Government the right to direct the contractor to
replace any material or correct any workmanship found by
the Government not to conform to the contract requirements."2
The question that arises is whether the Government can
inspect a portion of work and reject an entire lot based on
that partial inspection. 1In construction contracts, for
example, an inspector might inspect part of the lumber used
in framing and order the contractor to tear out and replace
it all because the portion inspected was defective. The
answer to the question apparently differs depending on

whether a supply or construction contract is involved.

......................
...................................
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Supply Contracts

Because the supply centract Inspection clause speaks
in terms of "lects of supplies,” the Boards have interpreted
that proviéion to allow rejection of an entire lot based on
a random, representative sampling procedure though the
contract does not specify one.3 Where the supply is not
a discrete item accumulated in lots, tut is a product such
as chemicals or other commodities which have not distinct
existence apart from the lot, the sampling method must be
one capable of accurately and uniformly predicting the physical
4

characteristics of the entire lot.

In Frank & Warren, Inc.,5 for example, the contractor

was awarded a fixed price contract to supply items with
knurled knobs. The knurls made gripping the knots easier;
the knurls were supposed to run diagonally from the upper
left to the lower right of the knob. The contract had

no specified sumpling procedure, but upon delivery, the
Government inspected only 50 of the 313 items tendered. The
fifty were inspected visually; rnine had knurls running in the
wrong direction. Fifteen of the 313 items were also inspected
for the required dimensions, and all of those failed to

meet the contract requirements. The Government rejected them
all, and the contractor claimed the costs of reworking the

lot.

“a

The Board upheld the rejection on the ground that the

e

sample size was reasonable and the sample representative of

)

[3
A2

k)

o

the entire lot. The Board reasoned that the contractor had
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supplied a lot that was defective in guantity as well as

quality; this was considered a valid basis for rejection.
What is confusing about the rationale is the need to

find that the samples were representative and of z reasonatile

size. If one uses the defective guantity rationale, there

would be a fallure in quantity regardless of how the defecis
were discovered. It would not matter whether the samples
were representative or not. The Board did not say so, but
the reason for the requirement of representative samples of
a reasonatcle size may be an outgrowth of the requirement
that the defects in performance be more than de minimus.
Today, thelocus would be on the substantial compliance doctrine
and involve a determination of whether the lot of supplies
was timely delivered under the reasonable belief that

they were acceptatle, and whether the defects were minocr

and readily correctable.7 ror a board or court to resolve
that issue, they will apparently impose these minimun
requiremer s on sampling where 1t is not specified in the
contract.

This conclusior seems supported by a more recent

decision. In Filcon Corp.8 the Board also considered

non-contractual sampling and the subsequent rejection. The
Board upheld the rejection by concluding that the sampling
evidence was sufficient to establish the existence of
"significant nonconformities" throughout the lot. The

Board held that a sample in such a case must be representatve

of the lot and the sample size reasonable.
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If the sampling is conducted properly. =n= Zoverrreo -

is under no duty to inspect each item oI =2 o7 wrai oo

out those supplies which are acceptable

’Y‘“w - -

are not.9
There may be specific provisions in =<n= vz -

limit the right of the Government to corcu

Pl
t

inspections. MIL-STD-105D is a specificatinr wilcon fr-ooorloss
the sampling procedures which must Te followed wrer 17 1=
incorporated; it will be discussed later. Howevsr, C-on=7v

special contract language can also constralrn =hs SovernmenT'

use of sampling.

e 10
el In Herlo Corp., for example, the contractor was
b required to supply rifle barrels. The contract providead
\'.-:
(' that:
S . . . Barrels will be accepted based on an
NN acceptable statement of findings. The Govern-
~n ment, however, may conduct independen
= inspection to verify contractor findings.
. Such inspections shall be made at destination
) and non-conforming barrels shall be rejected
o and returned to the contractor. Such barrels 11
- may be reworked and resubmitted for acceptance.™ "
e The Government rejected an entire lot of 571 barrels after
- %y
ey having completely inspected only about 100 of them. The
. Board stated that this provision:
o . . read alone could be understood as
'iﬁ restricting the Government to rejecting only
e particular barrels that do not conform to the
Oy specifications as disclosed by the Govern-
-t ment's inspection. Since, such barrels may
e be reworked and resubmitted, the clause at
e least implicitly requires correct ﬂOuLLlC&ulon
o of the defects to be reworked . . .12
i: What is important at this point of the discussion is the
b W,
NN
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limit this special provision placed on the Goverrment'

l

right to reject a whole lot based on a representative
e inspection. Herlo also is important, though, because
ij the Board upheld the Government's rejection saying:

. . . However, when read together with the
contract requirement that the contractor
- maintain an inspection system, perform
oA inspections and submit the results thereof
with each barrel demonstrating that the
g barrels conform with all requirements, we
think the Government's right is not re-
stricted to rejecting individual barrels
for individual stated defects.
We believe the Government has a
right not only to reject particular barrels
. for particular defects disclosed after an

9 inspection of the particular barrel, but
o also to decline to inspect a shipment of
o barrels when an inspection of a reasonable
- number of barrels discloses, as here, such
iﬁ a lar3e number of defects as demonstirates
. that the contractor's inspection system

has failed adeguately to screen out
- defective units.

N
2O This result will be analyzed further in Chapter IV.
e But apparently, where the contractor has a specific
i
L inspection system and screening obligation, there may e
N - ."j . . . . -
A a right by the Gove nment tc use a sampling inspection Ior
- rejection which might not otherwise have been 2llowed.
- The rule may be particularly important to constructi-n
- contracts, which have had 2 rule regarding unspecified
v
e sampling which is decidedly different Irem that in suppll
v
e contracts.
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Construction Contracts

The Inspection and Acceptance clause used in construction
contracts differs from that in supply contracts in that it
does not specifically authorize the rejection of lots of
materials. Perhaps that is the reason the decisions do
not generally allow the Government to sample materials and
base rejections or replacement orders on that kind of
inspection. 1In a construction contract, rejection of material
based upon sampling is only proper if the samples are
representative and accurately determine the characteristics
14

which are uniform throughout the work.

For example, in Pams Products, Inc.15 the contractor

was awarded a fixed price construction contract for the
maintenance of airfield pavement. The contract specified the
proportions of ingredients to be used for protective sealant.
After application of three coats of the sealant, the Govern-
ment detected peeling of the surface. The Government selected
a three square yard portion of the runway and scraped off

some samples. They were sent to a laboratory and failed the
testing. The contractor was then ordered to apply a fourth
coat of sealant to the runway.

In upholding the contractor's claim for the costs of
applying the additional coat, the Board found the sampling
method inzdequate. It reasoned that three square yards out
of 725,000 square feet was an inadequate sample size and

that the method of selection of the sample, "eyeballing" by

the inspector, was not a representative method of sampling.
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Such a sample, said the Board, was not proved to be repre-
sentative of the entire area.

If the Government can prove that the characteristic being
tested is uniformly dispersed throughout the materials being
tested, such as the tint of paint which has been mixed in
one operation, conceivably sampling can be used to demonstrate

16

the defectiveness of the entire batch. The burden is on

the Government to prove the correctness of the sampling

method.17

Contractually Specified Sampling

The presence of a centractual sampling plan may
eliminate the uncertainty about what size sample must be
selected as well as the need to demonstrate the representative
nature of the sample so long as the plan is followed. However,
the validity of the rejection then is closely tied to the
use of the procedures properly that are specified. There
are three generic classes of sampling plans that are used
in Government contracts routinely.

The one encountered most commonly in the case law is
MIL—STD-lOSD18 or its previous editions. This sampling
plan is referred to as inspection by attributes. The

specification identifies the number of samples which are drawn

based on lot size. The samples are evaluated for their charac-

teristics with tolerances being applied as specified in the
contract. The samples are rated on the basis of numbers of
defects. If the number of defects exceeds a specified level,

the lot is rejected.
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MIL-STD-414 is a specification which embodies the second

kind of sampling, inspection by variables.19

The scheme is much
the same as MIL-STD-105D so it will not be discussed in detail.
This kind of plan can be used when a quality characteristic |
can be measured on a continucus scale and the quality can be |
expressed in terms of percent defective. For example, it can
be used when the characteristic can be measured in terms such
as pounds, inches, feet per second, and the like. When the
samples are selected measurements are taken, and instead of
an acceptable/unacceptable determination being made, the
defects are expressed in percent defective. There is a
statistical formula which is applied to the sums of the
percent defectives and their mean. An acceptability constant
is taken from tables in the specification and the rejection/
acceptance decision is made based on a comparison of the
constant with the percent defective quotient. This plan
generally makes the chance of rejection dependent on the
mean of the deviations from contract standards.

The third generic plan that one encounters is the

continuous sampling plan.20

Those procedures are used where
products are submitted for inspection by conveyorized process
or other straight-line materials handling methods where lot
accumulation, necessary for the other two plans, is not
feasible. For the continuous plan to be used, there must

be a moving product, ample physical facilities to permit

rapid 100% inspection when necessary, relative ease of inspection,

and a process which produces a homogenous material. The plans
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) 72
:; begin the sampling with 100% inspection. At this stage, <he 4
o,

;‘ inspection is simply a sorting process, with rejected items
&1 taken off the production line and acceptable products allowed
N
Fa -
;Q to pass through. As soon as a specified number of defect-free
¥
i items passes during a given production interval (which are

R units of time such as shifts), the sampling begins. The

Y

o) specification specifies the 'trigger” number of defect-free

Cal

=7 items necessary to begin the sampling. The specification
;: also prescribes the number of samples to be drawn during

o

:: any given production interval. The specification also has

‘e

: "shifting" conditions for shifting back and forth between
 : 100% inspection and sampling depending on the acceptability
AN

of the samples.21

The published decisions have involved the most common

)y of the three sampling schemes, MIL-STD-105D. For that reason,
A
.? portions of the specification have been reproduced in

%

Appendix C. A more detailed analysis of the specification

2

and the problems which arise will now be done.

hY

2085

MIL-STD-105D

-~
-

=

4

An inspection by attribute 1s an "inspection whereby

either the unit of product is classified simply as defective

- - Y
P A A
-

or nondefective, or the number of defects in the unit of

product is counted, with respect to a given requirement
22

vl! g

or set of contract requirements.

e sl el A

The specification classifies defects according to

EE

seriousness. A critical defect is one that judgment and

s

A

experience indicate is likely to result in hazardous or unsafe
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conditions for individuals using the product or one that

-y
e

is likely to prevent performance of the tactical function

g
Z AR

of a major end item such as an aircraft.z3 A major defect

33

oy

'Eﬁ is a defect, other than critical, that is likely to result
.

oy in failure, or to reduce materially the usability of the

13- unit of product for its intended purpose.zu A minor defect
%

v is one that is not likely to reduce materially the usability
o

of the unit of product for its intended purpose, or is

a departure from established standards having little bear-

.A LI

s Jhl_

ing on the effective use or operation of the unit.25

The dafects are classified according to the highest category

14
i

E: per unit. A unit gets only one classification, either
zg critical defective, major defective, or minor defective.
: These defectives are classified in terms of percent
:3 defective. The consumer agency specifies what is known as
3? an Acceptable Quality Level that sets the standard of perfection
» for the lots or batches. The Acceptable Quality Level (AQL)
Féﬁ is the maximum percent defective that can be considered
{5 satisfactory;26 The consumer agency also specifies an
if inspection level which is the relationship between the lot
and sample size. Then the tables in the specification are

f entered with the inspection level and AQL, and an acceptance
.; number and a rejection number are extracted. When the
:§ percent defective is compared to this rejection number, the
EE decision to either accept or reject is made.

The specification gives the Government the right to

reject any unit found defective. The Government can, under
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the specification, require the supplier to inspect every

unit of the lot or batch for critical defects. Lots or
batches which are found unacceptable can be resubmitted

for reinspection only after all units have been reexamined

or retested and all defective units removed or defects
corrected. The Government reserves the right under the
specification to determine whether normal or tightened
inspection will be used during rescreening and whether
reinspection will include all types or classes of defects

or only the particular type or class of defect which caused
the initial rejection.27 This is important because the

AQL may vary depending on the class of defect which is

being considered. A rejection could be caused, for example,
because of an excessive number of major defects, as specified
by the agency. The specification allows the Government to
order the contractor to conduct complete rescreening, including
screening for the existence of minor defects. This right

may be particularly important where the Government has been
relying on a contractor's inspection system to adequately

28

identify and correct these kinds of problems. To the

contractor, this specification of course means that there is
potential for higher production costs.29
Sampling is done based on the accumulation of lots or
batches. The supplier has the obligation to provide adequate
and suitable storage space for each lot or batch, equipment
needed for proper identification and presentation, and

30

The samples

personnel for handling and drawing samples.
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may be drawn after all of the units comprising the lot or

batch have been assembled, or they may be drawn during
assembly of the lot or batch.31

The specification also prescribes conditions under which
the Government can switch from normal to tightened or
reduced inspections?2 In general, these conditions are
a specified number of acceptable lots, for reduced inspection,
or the rejection of a certain percentage of lots for the
tightening of inspection. The specification allows
discontinuation of inspection by the Government in the event
that ten consecutive lots or batches remain on tightened
inspection.33 Normal inspection is generally used at the
beginning of sampling unless otherwise directed by the
Government; such a direction will be tested for arbi‘trariness.34

Failures to Follow Specified
Sampling Procedures

The sampling specification does two things. First,
it establishes the standard of perfection for the samples
drawn from the lot.35 Second, it establishes the size of
the sample drawn.

Misapplication of the Acceptable Quality Level criteria
by the Government will entitle the contractor to recover
rework and reinspection costs after rejection.36 Also,
the failure by the Government to select a sample size desig-
nated by the contract will render the test results invalid. 37
These rules are examples of the general rule that contractually

mandated sampling procedures will be strictly enforced.38 The
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burden is on the Government to prove that it followed them.39

A sample must be drawn randomly without regard to its

Lo

quality. "Eyeballing" work to extract a sample has Dbeen

disapproved and a rejection invalidated because it is an

imprecise method of insuring a representative sample is drawn.ul

Probably what is more important is that such methods offend
the rule that samples must be drawn impartially and not with

regard to a preliminary determination of quality.42

One case that applied this rule structure was A.B.G.

Instrument and Engineering, Inc. v. United States.“’3 There

the Government failed to select a large enough sample size,

which invalidated any argument that the lot was defective for

b
]
?
1
|

the defect evaluated by sampling. However, as appears to be

the case often, the contract specified a separate basis for

rejection which was based on major defects alone. Although

too small a sample was drawn, the major defect level was

reached and the rejection was held proper on that basis.

Note that the problem was not whether the sample was drawn

randomly. Had that been the case, there may have been more

discussion about whether the sample was representative, and

the contract specification might have been strictly applied.uu
There is an opportunity to escape the strictness of the

rule, at least in the Armed Services Board of Contract Appeals,

if the Government can prove that the deviation in sampling

procedure caused "no appreciable difference in resul’c.“b’5

In that case, the Board considered the impact of a smaller

sample size. The Government had selected six cases of eggs
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out of a lot of 125 cases. The specification required that

the sample size be eight cases based on that lot size.
The Board considered statistical evidence which showed the
probability of acceptance was only about 2% lower using the
modified procedure and upheld the rejection. Again, this
question only related to sample size, not the random nature
of the sampling and not AQL. At any rate, the Government
apparently has the burden of proving that the defects in
the procedure were not serious enough to effect the outcome
a.ppreciably.b’6
There is one decision that represents a departure from
this line of reasoning and needs some examination, however.

b7

In Temco, Inc. a contractor was required to supply steel

shell bodies which had specified yield strength requirements.
The contract had a special clause which allowed the Govern-
ment to base rejection of lots of shell casings on the results
of tension tests conducted on two shells. The contract did
not contain MIL-STD-105D, but the Board found that the
initial agreement provided for random selection of the shells.
Sometime after an extended period of time where this
random selection was being used, and lots were uniformly
being found acceptable, the Government had a shell fail during
ballistics testing and suspected the tensile strength was
inadequate. Because of the importance of this characteristic,
the Government decided to change the method of selecting the

two samples it tested in each lot.

There is a correlation between hardness and tensile
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strength in steel. Hardness tests can be performed non-
destructively, so the Government began 100% hardness testing

on the shells and selected the softest two shells for tension

e
%2 testing. Of course, this procedure was designed to decide
I X

ﬁ? which shells had the most probability of failure. The
g re jection rate predictably went up, as did the contractor's
f; production costs in accommodating the new hardness testing.
“ The contractor claimed an equitable adjustment under the Changes
FZ* clause for the increased costs, and the Board held:

Y

»

-~ . the appellant is entitled to an
O equitable adjustment for costs which can

“n be demonstrated as having been caused by

the change in the testing procedure (as

- opposed to costs caused by rejections of lots
I or portions of lots the deficiencies of
o~ which might have escaped detection under the

5 original test procedure). This would include

s such things as material handling; provision
A of space, heat, light, etc.; equipment, if

~) any; the destruction of four bodies from each
N lot instead of two; and the delay costs, if

- any, occasioned because of the increased time

x required by the hardness testing of each

N body in a lot, "k

N The majority of the Board characterized the issue as:

-.P,

%{ . whether the contract called for the

T appellant to deliver bodies, any one of which
= could, if tested, successfully pass the tension

= test or whether the contract called for the

0 production of lots of bodies from which two

}Q drawn at random can pass the tension test.

o The latter interpretation would be the

I equivalent of saying that the test procedures
P specified by the Government were an essential
= part of the over-all technical requirements,

a and that these test procedures modified, &imited.
o~ and subtracted from those requirements. 9

o

ﬁ; The Board resolved the issue by reasoning that a promise to

use a random sampling selection could not have reasonably

‘2C

-

20 been interpreted by the contractor to mean that the Government
~‘

»

-
-’
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;: assents to lower technical requirements, e.g., an agreement 1
gﬁ to accept scme items with lower than required tensile strerngtnh, }
‘iﬂ Therefore, said the Board, the Government could use an other
?é than random sampling technique to insure compliance with
7 the technical requirements.
» The dissenting opinion seems ~»>re persuasive. There
;z seems to be no explanation for ar 1greement to use random {
o sampling other than that the Gov ment has chosen to accept |
%3 the occasional defects which will Lcape detection through ?
'és use of the agreed system. Probably the Government expected ;
X that the production process would produce a homogenous i
’;é product and that the examination of two shells would be 1
jzé sufficient to predict the characteristics of the whole.
‘%: The Government could have specified "selection" of i
fﬁ the two shells most likely to fail the tensile test, yet ]
t% it didn't. The only reasonable interpretation one can give |
A0 1
™ this kind of provision is that it did specify an element of
Eﬁ the technical quality requirements that the contractor was
EE required to meet. "
X
P
)i Government Verification Inspections
,ES Government verification inspection will be treated in
jg this chapter so it can be contrasted to sampling. Sampling
A; is a process of determining whether the work conforms to the
‘3 contract by inspecting only a representative portion of the
5? whole. Because the Government agrees to sampling as a basis
}? for inspection, the decisions have treated deviations from
;2 contract procedures strictly. Sampling apparently 1s an element
e
"
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of those parts vl a contract, including <he “echnicuzl op--l- «

cations and test requirements, which define *he yuiliczy g

. 51 . )

characteristics of work. The Goverrment, when 17 1rnou 7o -
oy sampling, makes a decislon to accep® somesnins looo Trmn e -

fection and even gquantifies it when an AQL is specified.
Verification inspections similarly involve ar =sxamira=i o
of a portion of the work, but the purpose and legal =7f:c- mar

be different. The purpose is to verify that items

are complying with contract quality requiremen*s, _.% =r. ;
. . ; . . . 1
inspection may be used for purposes beyond rejectior. These "

4
inspections and survelllance procedures are used %o insure #
that the contractor is doing inspection reguired by tn: -orn<irazs, .
submitting accurate statements of quality where thoue =re 1

A

required, complying with the duty to maintain an irspec*ion
system acceptable to the Government, and otherwise performir.
contractor responsibilities in controlling quality.52 Nnil=

rejections may be based on the accumulated data, these ircpec<iors

.l_.A.“AALA“!.

may also be the basis for other corrective action.

These verifications can consist of a range of activi=sy,

from simple review of contractor records to actual Governmsn=

inspection and testing.53 The problems which are arising o

not so much involve contract quality as they do the potentia.

for increasing the contractor's productlion costs based on

U
=

the way the Government conducts these inspections.

This analysis will necessarily involve supply contracss.

The issues which were discussed in Chapter I are introduc-or;.

Also, the cases dealing wilth inspection during performance
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of construction contracts were discussed in Chapter I.
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Contractual Requirements

- The cases are infrequent, but when the Government and

2

'% contractor agree to the conditions under which the Government
_ may conduct its verification inspections, the contractor will
;Q be entitled to an equitable adjustment for cost increases
E{ caused by Government verification inspecticns not in accord
L) with those provisions.56 This rule was illustrated in

- Columbia Products, Inc.2'

,? In that case the contract called for manufacture and
& delivery of soup to be used by the armed forces. The contract
; included MIL-STD-105D which allowed reduced inspection if
'% ten consecutive lots were not defective. The contract also
‘h included Defense Personnel Support Center Manual 4155.5

j; which gave the Government the right to:

2 . perform verification (examination or

testing or both) to assure that the inspection

- performed or certificates furnished by the

o contractor are reliable. 1Initially, the amount

- of verification inspection may equal the amount

~ of inspection performed by the contractor. It

- is the intent of the Government to be able to

. rely on the results of the examinations and tests
) performed by the contractor so that the amount

) of verification inspection may be reduced

3 accordingly. . . When any element of the

- contractor inspection system (a particular

1 test or examination of the end item or component)
: has been determined to be unreliable. . . the
. Government reserves the right to consider the

- inspection system as a whole unreliable, and
- to return to full lot by lot verification.
N Examination and testing by the Government will

< continue until such time as the contractor's

¢ reliability is again established to the sat-

e isfaction of the Administrative Contracting

e Officer.58
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The Government experienced some problems with the

A

contractor's performance and instituted full lot-by-lot

gi testing. It refused to allow a return to reduced verification
S;; testing untll ten successive lots had been tested and found
\* acceptable, arguing that MIL-STD-105D provided for that

ff procedure. The contractor, on the other hand, proved

iﬁ that prior practice under the clause had reduced the verifica-
;hi tion testing upon the acceptable submission of five consecu-
ZI: tive lots. The contractor proved that it had relied on

}5 this contemplated reduced Government verification when it

L‘: bid, and that the Government insistence on lot-by-lot testing
l;i deprived it of an important cost savings.59

;gi The Board held for the contractor. It first held that
{ﬁ. the Government misconstrued the applicability of MIL-
:ﬁa STD-105D. The switching provisions there, said the Board,
‘35 related to the intensity of the sampling that either the

‘f Government or contractor would use to determine whether or

é% not a lot complied to the contract requirements.60 On the
z;s other hand, the DPSCM 4155.5 provision was the applicable
f? provision which controlled the frequency of the Government
QE& inspection. The Board accepted the contractor's interpretation
g% of that provision and ruled that the Government was not
:iﬁ justified in withholding reduced verification inspection
‘gé for ten consecutive, acceptable lots. The Board also considered
égi alternative reasons advanced by the Govermment for continuing
iﬁ lot by lot inspection, including the failure of the contractor
'§§§ to submit required data. and concluded such a ground was not
L+
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contemplated by the agreement; the contractor had demonstrated

that its inspection and test system was reliable, the only

relevant condition.6l The same result has been reached

under a similar contract provision where the Government
has agreed to conduct 'moving lot" rather than 'stationary lot"
inspections. Failure to satisfy the contract conditions for
shifting to the more costly procedure, in terms of contractor
impact, will subject the Government to liability.62

What these decisions teach is that the Government can
not rely on the switching procedures of the standard sampling
specifications to Jjustify verification inspection changes
where the parties have agreed on the conditions for the
changes. The sampling specifications are generally concerned
with determining the quality of products, not specifying
the conditions under which i1t is permissible for the
Government to increase the extent to which it can interfere
with the contractor's performance.

Verification Inspection Where
Not Specified

It now appears that the Government's right to conduct
verification inspection is only circumscribed by the general
obligation not to unreasonably delay the contractor.

63

Allied Paint Manufacturing v. United States, which was

discussed in Chapter I, suggested that rule. There, remember,
the Government tightened its inspection procedure by going
to full acceptance testing after it had been using reduced

verification testing previously. The court considered the
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standard inspection clause, which gives the Government the
right to inspect at all times and places, as justification <
for that kind of change in the absence of a "quality

."64 The court

assurance agreement between the parties.
went on to approve the Board's analysis of unreasonable
delay, implying that the obligation not to unreasonably
delay is still important in these kinds of cases.

In G.W. Galloway Co.65 a supply contractor asserted

that a resident inspection force was excessive and that
the inspections interfered with performance. The Board
found that the Govermnment had interfered impermissibly
with the contractor's performance. The Board held that
although the Government can inspect at all times and
places, and the contractor can even be expected to incur
some costs in assisting the Government with inspection,
the Government does not have unlimited authority or
discretion to conduct inspections without regard to the
impact that its inspection practices may have upon the
contractor's production process.

Implicit in this formulation of the rule are consider-
ations that were identified in Chapter I and which are of
particular relevance to this kind of issue.66 Without
restating those observations entirely, the question of
unreasonable interference is probably resolved by gauging

the parties expectations to such a contract. The process

seems to come down to balancing the forseeable cost impact
67

of inspection activity against its utility and necessity.
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i§ There are policies and procedures for verification
:jﬁ inspection located in different publications, most of which
E% are not incorporated into the contract but serve to direct
: Government quality assurance personnel in the performance of
= their duties. While these manuals and regulations do not
'ﬁ; have the legal significance of provisions made a part of
;g? the contract, such as those in Columbia Products, they may
o nevertheless have some significance to any reasonableness
éﬁ analysis. It has been sald that Government policy pronounce-
-%3 ments may be considered in interpreting contract language.68
&5‘ It would seem sensible that the Government directives and
&”? procedures might be useful in defining reasonable upper
'; limits of interference by verification inspection. With
. that in mind, the discussion will now turn to the regulatory
£ provisions that apply.
S
%& Government Regulations and Policy

) Concerning Verification
3'3 The use of verification inspections implies that the
j:i Government will be engaged in quality assurance activity
%; at the source, the contractor's plant. There is specific
g? guidance about when source quality assurance action will be
:5§ designated. Generally, when an advanced quality control

N

specification or contractor inspection system requirement

is incorporated into the contract because of the complexity

[
.'J

et |

or critical nature of the items, quality assurance at source

[Tl
o will be conducted by the Government.69 Additionally, these
Y
ROy activities take place at the source when /©

!
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1. performance of quality assurance at any other place
would require uneconomical disassembly or destructive testing;

2. special instruments, gauges, or facilities are needed
and are available only at source;

3. Government quality assurance during performance is
essential, as where quality control is closely related to
production me‘chods;V1

4. +the supplies require inspection and are destined
for overseas shipment; or

5. when otherwise in the best interests of the
Government.72

There is no real standardization among the agencies in
the use of these terms. Quality assurance has generally
been taken to refer to the activity the Government engages
in to determine whether the contractor has fulfilled its
contract obligations pertaining to quality and quantity.?3
It is a planned and systematic pattern of all actions nec-
essary to provide adequate confidence that adequate technical
requirements are established, products and services conform
to established technical requirements, and satisfactory
performance is achieved.74 These actions can include
inspection of supplies and services, review of the contractor's
inspection system or quality program, maintenance of Govern-
ment records to reflect deficiencies and corrective measures,
and review and evaluation of other quality da‘ta.75

The terms used to refer to the contractor's obligations

vary; it may have to maintain an inspection system (DOD) or quality

e T T N AT I T PR CRES TR, |
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fg control program.77 These are the focus of all the attention.
t;{ The procurement regulations are uniform in requiring
i designation in the contract where the Government reserves

Eﬁ the right to conduct inspection78 or other quality assurance
- acfivity.79 Generally when inspection is to be done at the
%ﬁ source, the location may not be changed without the authori-
Eg zation of the contracting officer.80 These requirements

N may have helped alert potential contractors to the degree

:2 of Government inspection they could expect, as well as

;E help them form some estimate of how much it would cost in

5? terms of production difficulties.

j; The specific mechanisms of verification inspection are
f;g contained in agency handbooks and manuals that may not be

" incorporated in the contract. Yet there are general policy
s% statements which encourage reduced Government surveillance

3 of contractor quality systems when the performance and

= product quality indicate that it is justified.8l

;E; One way that this 1s accomplished is through reliance
'sj on contractor statements of quality or certificates of

;E conformance as a basis for shipment authorization or even
sz acceptance?2 Generally, however, the Government still does
Cé not forfeit its right to make periodic inspections, although

83

they are not conducted routinely as a matter of policy.

The techniques of verification by the Government range

x.- tr 1

from actual inspection and test by the Government, to
84

e, A
ala’a

The Department of Defense employs
85

analysis of thelr records.

probably the most elaborate verification process.
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é%v The Department of Defense quality assurance procedures

(?' are published in a joint department publication, Defense

ﬁz Logistics Agency Manual(DLAM;BZOO.lE.B6 NASA and GSA have

%g published similar manuals for usely their own quality

o assurance personnel, although they are not as detailed.87

E§ DLAM 8200.1 is of particular interest because it is used

1%; by the Defense Contract Administration Service (DCAS) which

:' performs much of the surveillance activity for other agencies.88

;ﬁ The verification activities described in the manual include89

zé review of the contractor's quality control program, where

:‘ one is applicable, as well as a review of the written pro-

'_% cedures which the contractor has published to guide its own

%ﬂ employees. The manual also prescribes the use of a

; "Product Verification Inspection." The process begins generally

‘Eg with an initial product verification which includes a review

E§ of the physical facilities and an initial inspection of the

; product. Depending on the outcome of this initial inspection,

N the Government can use either a reduced or an intensified

‘;é product verification. The continuing verification has

':' sampling procedures which are much the same as those in

g% sampling specifications, although they are not constrained

“?ﬁ by agreed procedures. There are also switching procedures

:;. for tightening and reducing the verification sampling, based

fo on conformance of the product during verification testing.

.S& This is but a brief description of the nature of the

- Government directives which control the verification inspection.
These provisions are not contractually binding, unless of course
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they are incorporated in the contract. But they might
be useful to a contractor who 1s faced with what appears
to be unreasonable interference by the Government. The
policies, and the procedures used by the Government to
implement them, could highlight unduly stringent surveillance
of a contractor. For example, there is a provision in Defense
Logistics Agency Manual 8200.2, used by the Defense Contract
Administration Service, which says that routine surveillance
will not be done of a contractor whose quality certificates
are accepted unless there is a reason such as criticality
of the end item or a basis for questioning the reliability

of the certificates.9o

Conclusion

It seems quite clear that rejection can be based on
sampling inspection in supply contracts even if not specified.
The sampling procedure must include an adequate size sample,
impartial sample selection, and techniques which otherwise
insure that the sample is representative. In construction
contracts, however, the right to reject work based on sampling
is very limited unless specified in the contract.

The standard sampling specifications are strictly
applied when the Government agrees to base 1ts rejections on
those procedures, although there is apparently room for the
Government to prove that deviations were statistically

insignificant, where thc only deviation was in sample size,.

The specifications also include other rights of the Government,
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however, which are important to its ability to assure that
work meets contract requirements. It can order tightened
inspection and rescreening under certain circumstances,
and it can even cease acceptance inspection where lot
quality is consistently bad enough.

The sampling specifications apparently have nothing
to do with the Government's procedures for verification
inspection. So if the contractor and Government agree to
the conditions under which the Government will perform
its verification inspections, the triggering provisions in
the sampling specifications do not apply generally.

But where there is no quality assurance agreement which
limits the right of the Government to inspect during production,
the Government's activity is constrained only by the general
obligation to not unduly delay the contractor. Absent some
demonstration that inclusion of these provisions in the
contract is beneficial, agencies probably should try to
avoid including verification procedures in the contract
unless they are willing to sacrifice the flexibility inherent
in the general right to inspect at all reasonable times and

places.
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CHAPTER III FOOTNOTES

1 See Appendix A, FPR clause 9 (bj; DAR clause 4 (c).

2 See Appendix A, Inspection and Acceptance Clause 7 (Db).

3 Metal-Tech, Inc., ASBCA 14,828, 72-2 B.C.A. 9 9545 (1972).

4 Puma Chemical Co., GSBCA 5254, 81-1 B.C.A. 9 14,844 (1980).

5 ASBCA 10,259, 65-2 B.C.A. @ 5102 (1965).

6 Cf. Video Research Corp., ASBCA 14684, 71-2 B.C.A. ¢ 9006
(1971); Dallas Scrap Baling Corp., ASBCA 5778, 61-2 B.C.A. 1
3251 (1961).

7 Radiation Technology, Inc. v. United States, 177 Ct. Cl.
227, 366 F.2d 1003 (1966).

8 ASBCA 19,578, 75-1 B.C.A. 9 11,303, aff'd on reconsideration,
75-2 B.C.A. 9 11,527 (1975).

9

Frank & Warren, Inc., supra note 5.

10 AsBcA 18,612, 75-1 B.C.A. @ 11,347 (1975).
11 14. at su4,051.

12 14,

13 14,

14

Walsky Constr. Co., ASBCA 19,875, 77-1 B.C.A. 7 12,388,
aff'd on reconsideration, 77-2 B.C.A. 9 12,632 (1977); see
D.R. Kincaid, Ltd., ASBCA 8615, 65-1 B.C.A. @ 4810 (1965).

15 asBca 15,847, 72-1 B.C.A. § 9401 (1972).

16 14,

17 See Walsky Constr. Co., supra note 1l4.

18 See Appendix C.

19 MIL-STD-414, Sampling Procedures and Tables For Inspection
By Variables For Percent Defective (11 June 1957).

20 MIL-STD-1235B, Single and Multi-Level Continuous Sampling
Procedures and Tables For Inspection By Attributes.

21 The single-level and multi-level schemes differ in the number
of sampling levels that are available for shifting to and from.
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22 Appendix C, @ 1l.4.

23 q 2.1.1.
2H g 2.1.2.
25 q 2.1.3.
26 q 4.2,

27 aq 6.

28 In this regard see the discussion in Chapter V dealing with

Government remedies for quality system failures.

29 See, e.g., Baifield Industries, Division of A-T-0, Inc.,
ASBCA 13.§18. 77-1 B.C.A. q 12,308, at 59,416 (1976).

0 g 5.4,

M oq 7.3

2 q 8.

3 g 8.4.

H 1 8.1; Pioneer Canvas Products Co., ASBCA 9932 65-1 B.C.A. {1 4765 (1969.
35 See Aero-Fab Corp., ASBCA 3837, 57-1 B.C.A. 9 1243 (1957).

36 Kollsman Instrument Corp., ASBCA 14,849, 74-2 B.C.A.
10,837 (1974).

3? Chu§chhill Chemical Corp., GSBCA 4321, 77-1 B.C.A. 9 12,318
1977).

38 RODA Enterprises, Inc., ASBCA 22,323, 81-2 B.C.A. 9 15,419
(1981); see Elgin National Watch Co., ASBCA 9815, 65-1 B.C.A.
T 4615 (1965).

39 RODA Enterprises, Inc., supra note 38.

40 See Baifield Industries, supra note 29, at 59,373; Pams
Products, supra note 15.

41 Pams Products, supra note 15.
b2 Puma Chemical Co., supra note 4.

%3 219 ct. Cl. 381, 593 F.2d 394 (797 °).
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i If the discovery of major defects were to be dore randomly,

as is the scheme in MIL-STD-105D, then the use of a non-
representative method which was impartial could result in
more frequen. discovery of major defects. In that case, it
would seem that the result would be different, and the
Government's procedure would be held invalid.

45 Pgultry Producers Ass'n, ASBCA 9634, 65-1 B.C.A. 7 4807
(1965).

46 See RODA Enterprises, Inc., supra note 38.
L7

ASBCA 9588, 65-1 B.C.A. T 4822 (1965).
“8 14, at 22,845,

“9 14. at 22,843.

50 Compare the cases in notes 41-42.

51 See Carlstrom Pressed Metal, ASBCA 4940, 59-2 B.C.A. 7 2273
(1959); Aero-Fab Corp., supra note 35.

52 Defense Logistics Agency Manual 8200.,1, Section IV, Part IV.
This manual, entitled Procurement Quality Assurance, is a
joint services manual. Other services regulatory designations
are Army Regulation 702-4, Air Force Regulation 74-15,
and Navy NAVMATINST 4355.69A. See also DLAM 8200.2 which
is used by the Defense Contract Adminsistration Service in
its quality assurance activities. Verification by the
General Services Administration Federal Supply Service is
outlined in FSS P 2901.5, Volume 5, Supply Operations
Quality Control, and FSS P 4400.1, Chapter 12. NASA publishes
its guidance in NASA Handbook 5330.7, Management of
Government Quality Assurance Functions For Supplier Operations,
as well as NASA Handbook 5300.4 (2B), Quality Assurance
Provisions for Govermment Agencies.
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53 See DAR 14-103; NASA PR 7 14.103.

54 See, 2.g., Garland Foods, Inc., ASBCA 21,571, 79-1 B.C.A. 7
13,877, aff'd on reconsideration, 79-2 B.C.A. 7 14,141 (1979).

55 See the discussion accompanying notes 83-92 in Chapter I,pp. 23f.
56 See Garland Foods, Inc., supra note 54,
57 AsBCA 21,172, 78-1 B.C.A. @ 13,089 (1978).

58 14. at 63,973.
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59 Id. at 63,972,
60

61
62

Id. at 63,975.
Id. at 63,978.
See Garland Foods, Inc., supra note 54,

63 200 Ct. Cl. 313, 470 F.24 556 (1972).

ok Id. at 326.

65 ASBCA 16,656, 73-2 B.C.A. 7 10,270 (1973).
66 See in particular the discussion associated with notes 75-
98 and 106-109, pp 24-33.

67 See G.W. Galloway, supra note 65; Lumen, Inc., ASBCA 3364,
1964 B.C.A. T 4436 (196E§,

68 See Piracci Constr. Co., GSBCA 3477, 74-2 B.C.A. 7 10,800
(1974); Cone Brothers Contracting Co., ASBCA 16,078, 72-1
B.C.A. T 9444 (1972).

69 DAR 14-305.2(a).

79 DAR 14-305.2(b); FPR § 1-14.105-2; NASA PR § 14.206-2.
71 NASA PR @ 14.206-2(v).

72 PPR § 1-14.105-2(g); NASA PR @ 14.206-2(vii).

73 The proposed Federal Acquisition Regulations clarify
the distinction. FAR § 46,101.

7h DAR @ 14-001.10. See the definitions in MIL-STD-109B,
Quality Assurance Terms and Definitions, at Appendix I.

75 DAR 9 14-103(a); NASA PR 7 14.103(b).
76 DAR T 14-001.9.

77 MIL-STD-109A at Appendix I.

78 DAR 7 14-305.1; FPR § 1-14.105-1; NASA PR 7 14.206-1.

79 DAR 9 14-305.1.
80

DAR ¢ 14.305.1.
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_;ﬂ 1 See, e.g., Department of Defense Directive 4155.1, Quality

¢ Program, at ¢ C-8(d) (10 Aug 78).

> .

f;i 82 Id. See also the Federal Supply Service Quality Approved

20 Manufacturers Program, FSS P 4400.1, Chapter 13:; DAR |

X 14-306(c); FPR § 1-14.205.

~g 83 FSS P 4400.1, Chapter 13; DLAM 8200.2, Section IV.

N

;}; 8k FSS P 4400.1, Chapters 12 and 13; DLAM 8200.1, Section IV.

ltf 85 DLAM 8200.1, Section IV, Part 4.

A | 86 For the alternate designations of this manual in the other

2 DOD agencies, refer to note 52.

o

j: 87 Refer to note 52.

88 See, e.g., DLAM 8200.2.

'-;.‘_f 89 DLAM 8200.1, Section IV, Part b.

o)

o 90 DLam 8200.2, 7 4-103b.
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CHAPTER IV

THE ALLOCATICKN OF THE COSTS AND RESFONSIBILITIES
WHEN THE GOVERNMENT INSPECTS

The previous three chapters were concerned primarily
with the limits of the Government's right of inspection. In
these final two chapters, the emphasis will change to an
examination of the duties of each party witn respect to
assuring quality.

This chapter will begin with a discussiocn of the cost
allocation provisions in the standard inspection clauses.
Every visit the Government makes to the contractor's plant
or site of work requires expenditure of money. There are
specific rules which determine who should bear the cost of
Government inspection.

Then the analysis will turn to the responsibilities
for inspection which are assumed by the Government. While
the standard inspection clause language appears to relieve

the Government of any obligations to act for the benefit of

the contractor, there are nevertheless some duties, recognized

in the decisions, which are a source of potential liability.
One relates to the Government's duty to clarify inspection
practices and standards and to otherwise cooperate. The
other duty concerns the obligation of the Government to
disclose its knowledge of defective performance.
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The Cost of Government Inspections

This section is limited to a discussion of Government
inspection costs because generally the contractor has to
pay for the inspections that it must perform.l Similarly,
the Government bears the cost of much of its quality

assurance activity‘,2

but there is specific contract language
which changes those general rules. Of course, there may Dbe
special contract language which allocates the costs of testing,3
but this analysis will be concerned with the general provisions.
Costs Assumed By the
Government

Pursuant to the supply contract inspection clause,
the Government assumes the expense of inspection and testing
done at a point other than the premises of the contractor
or a subcontractor.4

In any inspection or test, damage caused by the
Government which is beyond the extent contemplated by the
parties at the time of contracting must be paid by the
Government.5 However, incidental damage which 1s clearly
contemplated and usual, such as the chipping of mortar and
grout during inspection by an experienced inspector acting
in good faith, is not unreasonable and does not subject the
Government to liability.6

In supply contracts, where sampling is prescribed by the
contract, the Govermment is not liable for any reduction in
value of samples used in connection with an inspection or

test that led to a valid rejection.7
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Costs Assumed by the
Contractor

The Obligation %o Provide Assistance
to the Government

Both the supply and construction contract inspection
clauses contain a provision which obligates the contractor

to provide, without additional charge, reasonable facilities

9

. 8 . .
and assistance,  labor, and materials” necessary for safe and

convenient Government inspection. The joint manual which
controls quality assurance activity on Department of Defense
contracts, DLAM 8200.1, states the obligation this way:

The standard inspection clause when
included in a contract, is an agreement that the
contractor without additional charge shall pro-
vide all reasonable facilities and assistance
for the safety and convenience of the Government
inspectors in the performance of their duties.
What is reasonable will be determined on a case
by case basis for the minimum essentials
necessary for PQA [ Frocurement Quality Assurance]
actions. In some situations the QAR [ Quality
Assurance Representative] may only need the
short time use of a table or desk somewhere in
the facility. 1In other situations he may
need assigned desk space and/or inspection
space. This clause requires the contractor to
provide, as necessary, equipment and/or personnel
to perform inspection and test required by the
Government to determine product conformance 10
and contractor compliance to contract requirements.

The clause in supply contracts has been construed to
require the contractor to have an inspec<tor present at no
charge to the Government during a test being witnessd by the
Government.ll It has also been applied to require, at no
additional cost, the disassembly and reassembly of valves
for inspection even though the Government could have inspected

them during production.lz

........
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The clause in construction contracts has been held to
allow the Government to require the contractor to supply
labor and equipment to assist the Government in taking soil
samples at the construction site.13 Apparently the obligation
to assist does not include the costs of unnecessarily repetitive
tests which are not normally incident to the type of work

involved.lu

But it is clear that the obligation to assist
means more than just assisting in preserving the safety and
efficiency of Government activity or in simply keeping
personnel and equipment out of the Government's way.15

The limit of the obligation was apparently breached in

J.W. Bateson Co., although the issue was not squarely faced.16

There the contracting officer sent the contractor an order

to test the calibration of breakers in switchboards. The
contractor assistance provision was different from that in the
current clause, but analagous. When the contractor filed its
claim for the costs of the test, the contracting officer
couched the denial in terms of the contractor obligation to
furnish all necessary facilities, labor, and material for
examination of the switchboards. The Board found the change
compensable, concluding that an order to conduct tests not
required by the contract was "outside the scope of it.”
Considering the fact that the contractor's obligation is stated
in terms of "assistance," it seems sensible that it refers

to helping during Government examination. Ordering the contractor
to perform tests not specified in the contract, as in Bateson,
or the use of special inspection devices not contemplated at

award, are beyond its intent.l7
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Government Reinspection Costs

In the standard construction Inspection and Acceptance
clause, the contractor may be charged with "any additional
cost of inspection or test when material or workmanship
is not ready at the time specified by the Contractor for
inspection or test or when reinspection or retest is neces-

18 This clause has been construed

sitated by prior rejection.”

along with a contractor notice provision to permit the Govern-

ment to charge the contractor for costs incurred in preparing

for a second final inspection because the project was nct

"fully completed"” as the contractor represented would be

the case.19 Considering the nature of the defects in tnat

case, the rule is probably more accurately stated in terms

of substantial completion, rather than full completion.20
A supply contract similarly allows the Government to

charge the contractor for additional costs of Government

inspection and test when supplies are not ready at the

time the inspection and test is requested by the contractor,

or when reinspection and retest is necessitated by prior

21

re jection. Where the Government relies on a rejection as

justification for assessing the costs of reinspection, it

22 Suspension

must prove that a formal rejection took place.
of testing so the contractor can cure known deficiencies will
not support assessment of reinspection charges.23 The

permissible charges of reinspection costs have been construed

to include the two way transportation costs t and from the

contractor's plant.
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The Defense Acquisition Regulations have a procedure

specified for reinspection cost charging.25 The regulation
specifies some discretionary considerations in deciding
whether to charge the contractor the costs. These include
the frequency of contractor delays, reinspection or retests
under other contracts as well as the current one; the reason
for the delay, reinspection, or retest; and the expense of
recovering the additional costs. The clause says that
charges for such delay, reinspection, or retest normally
should not be assessed when such delay, reinspection, or
retest occurs only occasionally, or résults from causes
beyond the contractor's control, or when the expense of
recovery outweighs the costs to be recovered.

Government Inspection of Construction
Work Found Defective

Should it be considered necessary or advisable by
the Government to examine work already completed, by
removing it or tearing it out, the contractor is obligated
to defray all of the expenses of the inspection if the
work is found to be defective.26 It appears that the
requirement that work be torn out or removed is a condition
rather strictly applied before the Government can assess
costs under this clause.27 Routine laboratory testing costs,
even if work is found not in compliance with contract

requirements, apparently is beyond the contractual intent.28
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Government Responsibilities

This is not the first instance when Government
responsibilities have been discussed. Implicit in most of
the substantive rules discussed thus far is an element of
responsibility. If one turns the rules around, the Government
is responsible for all kinds of things. It is responsible
for not unreasonably delaying the inspection. It is
responsible for conducting inspections and tests in compli-
ance with contract requirements, or reasocnably if there are
no prescribed procedures. What distinguishes this part
of the analysis is the shifting from emphasis on the
specifics of the inspection activity to the broader question
of just what activity is required.

In the last chapter, the problem was introduced with
verification testing. For the most part, verification testing
is a process reserved to the control of the Government.

The Government generally only assumes contractual responsibil-
ities for conducting the inspections in certain ways when
there is an agreement. Of course, the presence of an agree-
ment between the parties obligating the Government to inspect
or test for the benefit of the contractor changes the whole
picture.

But usually the Government attempts to make it abundantly
clear to the contractor that it has the responsibility to
control the quality of the end product so that the contract
requirements are met. The standard inspection clauses are
quite clear in providing that inspections and tests by the
‘
|
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Government does not relieve the contractor from any respon-
sibility regarding defects or other failures to meet the
contract requirements which may be discovered prior to
acceptance.29 The procurement regulations similarly
emphasize that the contractor is responsible for controlling
quality.Bo
Even though these provisions emphasize the contractor's
ultimate responsibility, the Government inspectors do have
"responsibilities"” for quality assurance, though these are
not contractual in origin. The procurement regulations
generally state that the Government will determine the
type and extent of Government quality assurance actions
required, which can include inspection of supplies and
services, review of the contractor's inspection system,
maintenance of Government records of actions taken,
verification inspections and other surveillance,  review
of quality data including that submitted by the contractor,
and otherwise evaluating contractor performance and
monitoring the contractor's use of quality assurance
resources after award.31 Generally, inspection shall be
conducted in all cases prior to acceptance.32 although
Certificates of Conformance may be considered as a basis
for acceptance where the supplier's reputation or past
performance 1s reliable and there is assurance that that
supplies would be replaced without contest if defective.33
However, these responsibilities have not been raised

to the level of a contractual duty. So they do not provide
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any basis for arguing that the Government has somehow
breached the contract by not inspecting or providing
quality assurance activity that might benefit the contractor.

To the contrary, the decisions are consistent in holding

otherwise.
The Government Duty to l
Inspect ‘
The case law 1s very consistent in saying that the
Government has no duty to inspect; inspection is for its own
benefit. The failure of the Government to inspect does not
relieve the contractor of its responsibilities under the
contract.Bu Just because material is to "be subject to
inspection and tests . . . without expense to the Contractor"
does not impose upon the Government the duty to conduct tests.35
Inspectors are not at a job for the convenience of the
contractor, but for the benefit of the Government.36 The
primary duty to insure that work performed under the contract
complies with the contract requirements rests on the
contractor. Even specifications which state that assembly
"shall be performed in the presence of a Government inspector”
have similarly been interpreted to simply give the Government
the right, and not the duty, to be present.37
But what one finds is that an analysis of practical
issues is not amenable to simply deciding whether the Govern-
had a duty to inspect. While it appears that the safest
conclusion one can draw is that there is no such duty, there

are cases which suggest the opposite in certain contexts.




oy v lal
I

5%
\’5’

Lt

15

[4
PR R A

A

I8

O N

--‘ ‘f;f‘ Vc‘_‘.’ 0y
L

[
LH»

()
i

oyt b N N N d i

Wy
-“. . l" (A.Al‘.

p—

' 3
N, .

125

For example, the cases dealing with the finality of
acceptance lead to results which suggest that the Government
must conduct reasonable inspections. Where the Government
seeks to rely on the latent defect exception to escape the
finality of acceptance, it must prove that the defect is
not one discoverable by a reasonable inSpection.38 30 in
a way, the Government assumes a duty to conduct inspections
if it wants any post-acceptance protection against latent
defects; the absence of an inspection takes away one way the
Government has of proving what a reasonable inspection should ‘
discover.39

Similarly, although there is no general Government
duty of inspection, there are instances in which Government
refusals to inspect have been held improper%o Generally,
the Government may not wrongly refuse to inspect work
upon its completion, or substantial completion in the case

41 But these cases do not imply

of construction contracts.
any duty to inspect. What they are really saying is that

the Government may not impede the contractor by suspending
inspection activity when the parties agreed that contractor

progress was dependent on Government inspection.42

And

in the case of final acceptance, the Government does not have
to inspect if it does not wish, but it has to do something
within a reasonable time. It is common though for the
suspension of Government performance of the contract in these
cases to be characterized as refusals to inspect, when they

43

should be properly be called refusals to reject or accept.
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A detailed analysis of those probems with acceptance and
rejection by the Government is beyond the scope of this paper.
Neither is really concerned with resolving just who has <=he
responsibility for assuring that work complies with contract
requirements. However, there are two other contexts, which
will now be discussed, which are more closely related to the
allocation of that responsibility. In one, the contractor
claims a constructive change for costs incurred because the
Government fails to cooperate in establishing the quality
requirements of the contract. In the other, the contractor
claims that the Government is estopped from insisting on
contract requirements which it knew or had reason to know
were unknowingly being overlooked by the contractor.

The Government Duty of
Cooperation

The duty of cooperation was introduced in Chapter I

in the context of contractor claims for interference and

Ly L5

hindrance. Larco-Industrial Painting Corp. represented

a departure from the general rule that the Government has

no duty to furnish a list of defects, the "punch list", to

the con’crac’cor.L"6 The case held that the Government has

a duty to disclose minor defects to a contractor who cannot

be expected to cure them, because of their minor nature, with-
out identification by the Government. That case, however,

involved a specific request by the contractor for disclosure,

and the work was apparently quite satisfactory except for

some very minor, common problems.
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Generally, where performance requirements are clear,

but the test method is unspecified, the Government is under
no duty to specify the test it will use to determine
complj.ance.L"7 But the Government does have a duty to cooperate
with the contractor during administration of a contract in
the establishment of standards of performance where inspection
practices are controversial and need clarification; failure
to do so will subject the Government to liability for having
constructively changed the con‘cract.q’8

The case which highlighted the rule in terms of complex

production contracts was Baifield Industries, Division of

A-T-0, Inc.u'9 In that case the contractor was producing

metal ammunition cartridges. Ballistic testing was the ultimate
determinant of acceptability, but the cartridges were to be

free from nicks, dents, scratches, holes, voids, and pits.

The Government had success with other contractors producing

the cartridges, but over the course of one ard a half years,
Baifield had problems setting up a production process. It

at one point asked the Government to specify objective

standards for examination of the cartridges:; it initially
declined. The Government finally did establish standards, after
a series of interim agreements between the parties which did not
resolve the dispute. The contractor made a number of claims for
constructive change relief, arguing that the Government knew

all along what the objective standards would be, that the

Government was using unreasonable inspection and testing

methods, and that the Government was performing its inspection
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at places during production that were not authorized ©y <he

contract.5o After the Board had sorted througnh 21l 5f *he:z

D

claims, 1t found the Government liable for not specifyinz
the objective performance criteria for abou®t one jear.

In answer to the contractor's assertion that the Govern-
ment knew all along what the standards for the work were, the
the Board said:

The appellant's position that the Government
knew what the standards for the contract would be
throughout the entire contract term is incorrect
The establishment of standards is a joint function
between the Government and the contractor in
which the contractor, with the Government con-
currence, assumes certain risks when it proceeds
to manufacture and ship cases which imperfectiors
that could result in the failure of ballistic
tests, the_Government's ultimate acceptance
criteria.

In consideration of the contractorts argument that the
Government had a duty to cooperate, the Board said:

We agree with the appellant that one of
the duties of the Government in connection with
the adminimstration of this contract was to coop-
erate wlth the appellant in the establishment
of standards for metal defects. However,
appellant was an experienced manufacturer
with an extensive background in various forms
of metal working. The appellant knew, or
should have known, of the necessity for
standards and, had 1t so desired, could have
established its own standards for i1ts own use.

i

U

But the Board went on to say:

The fact that the appellant could have
established its own standards for its quality
assurance purposes does not eliminate a need
for standards to be used by both parties as
a basis of determining what the Government

would and would not accept. We conclude thaz
the position taken by the Government Kkey
inspector . . . that standards should not Ue

developed until the appellant's process was

................
..........
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proved, was incorrect. While it is true that
standards developed early in a production
program might necessitate changes or additions
as the program progressed, this is a common

practice. . .
The Government should have initiated action
for the establishment of standards. . . if for

no other reason than to assure that Government
inspectors were being reasonable and consistent
in their inspections of the cases submitted by
the appellant. Even if the Government had
established standards on a unilateral basis,
it would have been beneficial to the appellant
since appellant would have had a clear and
permanent reference with regard to what the
Government considered was acceptable or
unacceptable.53
The Board considered other allegations by the contractor
that the Government failed to cooperate and found against
the contractor however. Evidence the Board found persuasive
included rapid response by the Government to requests for
assistance, absence_of contemporaneous complaints by the
contractor, and assistance by the Government even where
not requested.54
Several things are important to remember about Baifield.
The contract involved production of items whose acceptability
was ultimately measured in terms of performance; the
establishment of standards referred to by the board was
necessary in order to implement some sort of an economical
production line. The production was complicated enough to

be characterized as a cooperative effort at the establishment

of standards. There was a practice of routine interface

between the Government and the contractor personnel. Considering

all of these circumstances, the Board concluded that the

Government should have furnished evaluative standards.
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The Board in Baifield did not find any improper rejections
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based on unreasonable inspections, but one is left with the

impression that the Board thought these disputes ones that

)

are to be expected in the course of these kinds of contracts.
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The Baifield result seems sensible in that it recognizes that

- real disagreements will arise during performance about the

FERE A

- methods of inspections and enforcement of quality requirements

of the contract. Where the contractor requests assistance in

A 7 ‘,,‘, .;'_-.

defining the Government's standards for inspection in order

to allow economical production, the Government must cooperate,
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just as it must when the contractor is subjected to conflicting

55

A and inconsistent inspections and asks clarification.
Government Observation of Defective
Performance
fi This part of the analysis will explore the Government
responsibilities when it observes contractor performance
which is not in compliance with the contract. A few words
:f are in order, however, about the scope of this analysis.
First, there will be no exhaustive analysis of an
inspector's authority to order changes to contract requirements.
L When the inspector does have the authority, and enters an

o agreement with the contractor which changes a requirement, the

U] Government is precluded from later enforcing the original

standard.56 But apart from the presense of express authority,

f‘
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some decisions occasionally enforce the agreement or the

Y,

order of an inspector based on a finding of implied authority,

with imputation of knowledge to the contracting officer, who kKnewor
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-’ should have known of the inspector's actions.”’ There is

| R

need for detailed analysis of these decisions, because *he

. -

real rationale is often hidden; whether autnority is implied

P
L L Gy

L]
. .l 'l ‘l

or the decisions proceed under a ratification theory is often

LA
s
b 8,

L.

not clear because language 1is used which sounds like both

e« . h

theories are being applied at once. The ratification

o2 language appears to be used to decide whether the contractor
is under an obligation to protest or bring the inspector

N activity to the attention of higher authority. Where the

ot inspector is the one designated to deal almost exclusively

S
5, -

with the contractor, and the inspector is involved with
the contracting officer in negotiations of the contract,

knowledge of the unauthorized directions of inspectors has

_n‘_}_ P ‘l’_ ‘]

{ been imputed to the contracting officer.o® Also, the decisions

l.
a.l

appear to recognize a residuum of implied authority to make

EAAP Y

contract "interpretations" where the inspector has the

authority to inspect and reject defective work.59

The second qualification to the scope of this analysis

»
a0

is that there are other practical problems with inspector

observation of defective performance without objection. Govern-
ment inspection and -, roval of work, which 1s later followed

by rejection, pose a proof problem. Approvals have been treated

L S

as a prima facie case of contract compliance and complicate

the Government's proof that rejection was justified.éo Also,

in cases where contract requirements are ambiguous, inspector
approvals may be considered a practical construction of contract

language and given weight during interpretation.6l
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ié Leaving those problems behind, this discussion will

- consider Government responsibilities when it discovers +thaz i
L contractor performance 1s defective. There is some discussion }
S{ of inspector authority in this context, as well as imputation ﬁ
Lﬁ of knowledge. but the treatment of the issues appears different. j
!! For purposes of this analysis, one can assume that <there is ?

no binding agreement which limits the Government's right

to insist on a contractor requirement. Also, one can assume

g ?
‘. . .

s ' o

PN

that the issue does not involve imputing inspector knowledge

to the contracting officer for the purpose of ratification

of agreements or escaping the absence of inspector authority

under the changes clause to order changes.62

Estoppel Generally

Once one assumes that the inspector is not clothed with
authority to change contract requirements by agreement, there
is similarly a problem with holding that the Government has
waived a contract requirement. The decisions appear to confuse
the two doctrines?3 but waiver in a strict sense refers to
the voluntary relinquishment of a known right.64 The problem
with application of the doctrine to the Government is the
aspect of "authority”" once again. Where an inspector does
not have the authority to change the contract requirements,
there does not seem to be much room to hold that the Government
in fact waived a contract requirement. In general, walver

65

can only be done by a person clothed with authority, subject

to some of the limited exeptions just mentioned, e.g., where

there has been ratification.66
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It appears that, even when decisions are loosely using

et e ek lata’s ad

{ the word "waiver" to define the rationale for a result favoring ;
2: the contractor in these cases, the courts and boards are 4
3? really applying the equitable doctrine of estoppel.67 4
= Even in the lead case in this area, Gresham & Co. v. United i
ES States,68 the distinction between the two was blurred. Yet :
'ia estoppel appeared to be the rationale for the decision.
;ﬁ In Gresham, the contractor was required to supply dish-
f: washers which were supposed to have an automatic detergent
ﬁ dispenser. The contractor had been supplying dishwashers
fq on 21 other contracts, and all of them had before been accepted,
és although they did not have the dispensers. The contract was
EE unambiguous about the requirement, and although there had
‘u ' been discussions between the Government inspectors and
5 contractor about failure of the dishwashers to comply, there
é nevertheless were no rejections based on that requirement.
) The contractor bid on the current contracts expecting that
23 the requirement would continue to be waived.
i On the current contracts, the contractor had submitted
%i technical manuals which showed the nonconformities, and the
E; manuals were approved by the contracting officer. In addition,
Eg preproduction models were approved although they had no
fi dishwasher detergent dispensers. Finally, after production
:3 had begun on the current contracts, the contracting officer
UQ became aware of the problem and ordered that the contractor
I? comply with the requirements. The contractor sought the
ﬁ cost of including the dispenser as a constructive change.
;

RV
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:;5 In granting the contractor relief, the court said, "[wle
Ly think . . . that plaintiff was led by defendant's acts

4
AR reasonably to belleve that even though the specification
N
”aﬂ had been written to require automatic detergent dispensers,
R enforcement of the requirement had been suspended. ."69

. i a &

Later in the opinion, the court stated, "[w e think the

" .. ‘l
o

s

reasonable belief that the specification requirement was dead

>, 2
K Y%

or at least suspended, arose during administration of the

Y XXX
s Y

> twenty-one, prior to the award of the earliest of the
Lo fifteen [contracts] in dispute."'°
o
Wy Concerning the necessity of showing authority of some
;ﬁl agent charged with waiving the requirement, the court said:
,:¥3 . « . [t]he waiver of a contract provision
‘ﬁq requires a decision by a responsible officer
) assigned the function of overseeing the contract
o performance, not Jjust any Federal employee or
A officer whose work happens to be connected
e with the contract . . . Assuming arguendo that
j{? the QAR [Quality Assurance Representative]
" lacked the necessary authority, we think only one
\ finding is possible: that the contracting
L officer knew or should have known of the situ-
N ation, and that the authority was in his hands.
Lt If he did not know, he ought to give known,
i and knowledge is imputed to him.
L; The court had noted that the inspectors were required by the
]
\2j agency to report these kinds of defects, which apparently
d
?\j played a role in the decision by making it so easy for
ol
o knowledge to be imputed to the contracting officer.
Eﬁ? The decision is not crystal clear about just what the
Tii; rationale was for allowing recovery. The opinion also
QAR
ox cited contract interpretation rules, although the court

found the dispenser requirement unambiguous.?2 While the
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%ﬁ' term "waiver" was used in the opinion in several places,

NN . . . .

-}g 1t was mixed in with estoppel language. It seems that estoppel

N was the rationale, however, because the "reasonable belief" of

N the contractor does not appear very relevant if one is looking

~7.

:}Z at Government conduct to decide whether it voluntarily gave up
3£ a known right through the actions of unauthorized agents.
Eég The court hints at the elements for an estoppel, although
o there are clearer articulations. It has been said that in
2tﬁ order to establish an estoppel it is necessary for the
'ia contractor to show that "the party against whom an equitable
f? estoppel is set up acquiesced in the transaction in such a
;ﬁ: manner as to change the relationship of the parties and make
aﬁ its repudiation of the proceedings contrary to equity and
L? good conscience."73 It is not necessary that the party
?:; against whom an estoppel is urged has made a representation
;ig of any kind,74 so long as there is a duty to speak.75 The
ﬁﬁ common list of elements of estoppel generally include the
‘i& following: (1) a false representation or concealment of
{éz a material fact; (2) knowledge on the part of the person
'ﬁﬁ to be estopped; (3) an absence of knowledge on the part of
&f the party injured under circumstances where that party

is cannot be charged with knowing the facts; (4) an intent on
‘?' the part of the party to be estopped to have the other party
:ﬁ; rely, or action has been taken which gives the injured party
:%? a reasonable belief that reliance is intended; and (5) there
oy has been detrimental reliance by the party seeking to raise
iE the estoppel.76
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The Government Duty to Speak

,I

There is a Government duty to notify the contractor

land .* .°

within a reasonable time when it knows work is defective.

One Court of Claims decision has noted in dicta that "[o]f

i v

"N course the Government is under a duty to inform the contractor
as early as possible of any failure to comply which it knows
- about . . ."77 One board has made the direct statement that
the Government has a duty to "timely"” inform the contractor
of defects in performance.78

% Gresham did not address this problem, because there was

- more than Government silence involved. The Govermment had

A

engaged in affirmative activity which induced the contractor to

s

believe that contract requirements were suspended. The court

NN

in Gresham thought the Government's approval of drawings and
preproduction samples, and particularly the prior course of

acceptances of nonconforming supplies, important.79

PR ;.I,l’"_‘

The only way to reconcile the cases which find Government

¥

liability through silence is to assume there is a duty to
80

AT

speak. For example, in William F. Klingensmith, Inc., the

b, construction contractor was pouring concrete pillars. The Gov-

ernment was testing the pours, although the contract did not re-

quire the Government to do so for the contractor's benefit.

'J.‘.‘l-‘

The contractor knew, however, that the Government was doing 4

b 5

the testing. After one pour, the Government discovered that

the concrete was defective but delayed in ordering rework for

three weeks. The contractor appealed the subsequent order

to rework the concrete, and the Board sustained the claim
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0 as far as entitlement, although it found no increased costs.

8 8 ‘.
AL

The Board found that the contractor was clearly responsible
% for controlling the quality of its work, but it stated its
jﬁ{ rationale this way:

We conclude that where the Government has
information concerning the nonconformity of the

P contractor's product, it has a duty to reject
‘ﬂﬂ the product within a reasonable time. If the
SR length of the delay prevents the contractor

- from intelligently deciding whether or not the

Government's rejection is correct, or prevents
re-work or repair, or causes the contractor

ff; unnecessary wg{k or expense, then it may be

- unreasonable.
uEL The Armed Services Board of Contract Appeals has used the
" same analysis in holding the Government liable for waiting
iﬁf almost three months to order a contractor to remove and
;ié replace defective roofing which the Government knew was
i\, being used.82 The contractor in that case understandably
‘;EZ incurred increased costc because the nature of the job
;ﬁ? made correction of the defective work more difficult as the
'i‘ construction progressed.
fsé The analysis also has application in supply contracts.
;zf In Hydrospace Electronics & Instrument Corp.83 the contractor
;;Q was supplying transponders under performance specifications.
EE& After award, the contractor began making some technical
<$;; design changes, unaware that they were violating contract
o requirements. The Government was discussing other per-
%Ei formance deficiencies with the contractor, but it did not
?31 tell the contractor about several defects for nine months, even
‘?{ though it had early knowledge of the deficiencies through
NN
103
.
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monthly reports being submitted by the contractor.

| PSR

The Board granted the contractor an equitable adjustment

{ D1
X for having had to scrap its original design and accomplish ﬂ§
. redesign when the Government finally disclosed the defects. ﬁﬁ

3 The Board said: 57

. The evidence is quite clear that the
Government decided to do nothing and to await
the final submittal when it had determined it
would re ject the use of aluminum housing.

We do not agree with the Government position
that monthly reports are merely a way to learn
that a contractor is still working on a contract.
They serve another purpose, namely, to keep the
Government informed of just what the contractor
is doing. This does not mean that the Government
is charged with knowledge of every detall appearing
in a monthly report. However, as indicated in our
findings, the Government was aware that appellant
was deviating from the contract requirement for
stainless steel in a manner that was determined
to be patently unacceptable. In our opinion, the
Government, under these circumstances, had a
) duty to inform appellant of 1ts erroneous course
O of action in a timely manner and the appellant
is entitled to recovery for the coggequences of
the Government's failure to do so.
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The Board went on to conclude that two months would have been

: a reasonable time in which to evaluate the effect of the
§ defect. It appears that the Government is given at least
f some time to evaluate the nature of the defect and its effect
E on performance before notifying the contractor.
' There are decisions, of course, which deny contractor
; claims based on an inspector's observation of defective work
;3 without objection. However, it appears that the distinguishing
{3 fact is not whether there is any duty to disclose, but whether
i the Government knew, not only what the characteristics of the
z work were, but that they were not in compliance with the contract.

4
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A Government Agent Must Know That

Work Is Defective

As an introduction to this part of the analysis, it may
be helpful if the conclusion is stated right away. It appears
that the distinguishing feature in these cases is whether the
Government becomes aware not only that work is performed in a
certain way, but also that the work does not comply with
contract requirements.

The general provision inspection clauses are uniform in
stating that the inspection and test by the Government does
not relieve the contractor from any responsibilities regarding
defects or other failures to meet the contract requirements
which may be discovered prior to acceptance.85 Accordingly,
the general rule appears to be that Government inspections,
and even inspector approvals of work, do not estop the
Government from later enforcing contract requirements.86
in the absence of special contract provisions which manifest
an intent that approvals will constitute final acceptance of
increments of work.87 But what the clauses, and the decisions,
do not say is that inspector knowledge of defects will
not estop the Government. There is a distinction.

The fact that Government inspectors are conducting
inspections does not mean that they can observe every facet
of performance. It also does not mean that they can be
congnizant of every technical detail that is 1n a contract
docurent. The decisions seem to realize that inspection,

or even approval, does not necessarily imply that the Government

is aware of defective work.

LIPS P R T I . DR e
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For example, one case nolds that an inspector's
being at a job is not accompanied by a duty to immediately
catch improper actions and call them to the contractor's
attentioruSaEven if the inspector could have been better
informed about the contract requirements, the contractor
can not recover unless 1t can prove the inspector had
knowledge, not only of the way work was performed, but

89

also that it was nonconforming. "Unwitting approvals"
by inspectors through inadvertence or ignorance of contract
requirements have similarly been held insufficient to allow

90

contractor recovery. One contract even had a provision
which stated that "[a]ll inspection operations performed by
the contractor will be subject to Government verification";
neither Government approval of contractor manufacturing
operations or the right of surveillance were sufficient to
charge the Government with any responsibility for defective
performance.9l
What these cases seem to say is the diligence of the
inspector in discovering defects in performance 1s a matter
between the inspector and the Government. Until the inspector
has actual knowledge of a deficiency, there will be no
estoppel of the Government.92

One case which does not fit nicely into this analysis’

is Norair Engineeringﬁngp.93 It involved a construction

contract for construction of a laboratory. The specifications
called for painting of the exterior and interior of the build-

ing, with metal surfaces being given a specified primer coat.
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The subcontractor doing the exterior painting did not apply
the primer coat. When the paint peeled, the Government
ordered repainting. The contractor claimed an equitable
adjustment which was denied by the contracting officer.
The contractor appealed, and the Board granted relier.

The Board noted very little or no discussion between the
Government inspectors and employees of the painting sub-
contractor concerning the application of primer *to the
exterior surfaces of the building. There were discussions
about other painting problems, and some methods of performance
not strictly in compliance with the contract were allowed
on interior painted surfaces. The contractor employees
apparently thought the deviations applied to exterior
painting as well. But there was no express approval of
deviations from exterior painting requirements. In upholding
the claim the Board found that Government personnel responsible
for the work surveillance were present when most of the
exterior painting had been done, had personally observed
the spray painting and deviations from tinting requirements,
and could have seen from the color of paint that the primer
coat was not applied. Where the Government had desired
strict compliance with contract requirements in the past,
it had not hesitated to take corrective action. The 3oard
found that the "Government was or should have been aware
that a primer was not being applied to the exterior of the

94

building." The rationale of the Board was rather sketchy,

but the opinion says:

LR PR
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the Contracting Officer, through his

representative, was aware that no primer was
being applied to the exterior. Moreover, the
deletion of the primer coat cannot be considered
more material to the performance of this contract
than a number of other deviations from the speci-
fications, which the Government concedes were
made without formal change orders. We therefore
hold that the conduct of the Government
personnel, and their knowledge of an [sic]
acquiescence in the Appellant's conduct, in the
light of all the circumstances, amounted to a
constructive change or waiver of the primer
coat, ethSWith respect to the exterlor of the
building.

If the Board really applied the "should have been aware"
test to determine whether the Government had knowledge of
the defective performance, the approach seems different
from the more recent tolerance shown inspectors who
probably cannot expect to know all of the details of a
contractor's performance. However, it appears that the
decision did actually find that the Government knew of
the deficiency. In that case, the Board may really have
meant to say that, based on all of the evidence, there was no
other finding possible than actual knowledge. There is an
intimation that the Govermment perhaps was willing to live
with the defect as it had done with some others in the course
of performance, and changed its mind when the paint began
peeling.

The Significance of Imputation
of Inspector Knowledge

One of the common elements of estoppel 1s knowledge by

the party to be estopped of the material fact. The cases do

seem to require knowledge of the Government as an entity and
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.- at a level where authorized contracting actions are taken.

b

Gresham discussed the authority of inspectors and the imputation

- of their knowledge to the contracting officer. However, iz fj
E had little trouble imputing it. Apparently, in this context, ;3
. any knowledge gained by an agent acting within the scope of :
j; his official duties, where there is a duty to report such ?é
' knowledge to higher levels, is sufficient.96 The regulations E;

or manuals which guide Government quality assurance personnel J

e’y e e e L

are replete with references to these kinds of duties. The

- Federal Supply Service has a pamphlet which states that

the quality assurance specilalist shall be responsible for

éi reporting potential or actual contractor nonperformance, includ- :
3} ing delinquencies, to the administrative contracting officer.97 ;
{: Department of Defense quality assurance personnel have ;
': similar guidance.98

é‘ The imputation of knowledge analysis in this instance

f: seems much more relaxed than where the contractor is relying ;
:5 on an inspector ordered change for entitlement. In that case :
Z? the contractor must generally prove that the inspector action

'3 was within that residuum of authority for contract interpretation,gg;
g or that circumstances were such that the inspector was the one i
f‘ being relied on to issue such orders.loo This different %
i analysis 1s probably the result of specific contract language &
i which puts the contractor on notice that inspectors do rot have :s
E the authority to change ccntract requirements.lOl f
i Of course, where an inspector is silent, those considera- é
Ri tions are not relevant. Where an inspecior approves work, however, E
§ they may be.

4
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w3 Proof That Government Action or Inaction

'Jﬁ: Reasonably Induced Detrimental Reliance

{3 Where all of these conditions so far discussed have

fd@: been satisfiled,and the Government does not disclose its

fEﬁ knowledge of defective performance, there does not appear

. { to be any great impediment to contractor recovery if it suffers
i} needless cost because the Government failed to timely notify

jfﬁ it of the defective performance, so long as the contractor

{ can prove the additional element of estoppel— that it

w.\}:

N should not be charged with knowledge of the fact.

o~

o

A No Contractor Knowledge

Ot of Defects

;:Ef Throughout this chapter, there has been reference to

B

$2§ the contractor responsibility to insure that work conforms

sﬁ to contract requirements. That is the fundamental contractual

-E? duty that the contractor undertakes and is stated rather

,Lﬁ clearly in the standard contract clauses. Inspection and

testing by the Government does not relieve the contractor
S of that obligation.lo2
Hf Carried to its ultimate logical extreme, this duty would

imply that the contractor should always know of defects in 1its

D.'-l 7
Al

o performance. Yet, the fact that the cases grant relief in

23 some of these cases suggests that the contractor is not held

-;5 to this high a standard where the Government fails to disclose

E;i its knowledge of defective performance. At the same time,

ﬁ;; there would appear to be limits on just how deficient a

:? contractor could be in discharge of its performance and still

ny

‘iy be entitled to erect an estoppel in equity against the Government.
7

o
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It appears that there is a rule which is similar to
» the "last clear chance" doctrine in torts. The contractor's
estoppel claim will fail if the defective performance could
have been discovered after the Government gained knowledge
had the contractor been attentive to the demands of good
workmanship.lo3 This means that the contractor can not
shut its eyes to work that has been examined by the Government,
although the contractor can rely on the assumption that the
Government will disclose defects which it discovers and of
i‘ which the contractor is unaware despite its diligence.
<

When the Contractor Is on Notice that Contract
S Requirements Are 1in Question
;Ei The analysis returns now to Gresham. In that case, the
‘ contract requirements were unambiguous, and the contractor was
aware that its performance did not comply with the plain terms.
3- It appears that the contractor has a greater burden of proving
reasonable reliance under these facts. In that case the
rule was stated as a requirement that the contractor prove
it was led reasonably by the Government's acts to believe
that the enforcement of the contract requirement had been
suspended. This rule appears consistent with the more
stringent analysis found when inspectors order unauthorized
a changes to contracts.lou These cases appear to evaluate
the contractor reliance from the perspective of a duty to

e protest or notify higher officials. The contractor must

apparently prove that the Government manifested an intent of
105

'{‘ those with authority to waive its contractual rights.
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This distinction in the analysis 1is probably explained

by the nature of the "fact" which is the subject of the
estoppel. Where the Government is aware of defective
performance but remains silent, the existence of the defect

is the fact which it withholds from the contractor. But

where the contractor relies on the assent of an inspector

who is without authority to change the contract, the fact

the Government collectively knows 1s that the inspector is
without authority to waive contract requirements. The Gresham

106 have relied

rule, and a subsequent application of it,

on other activity of the Government, not just inspector

approvals, in the determination of whether the coi tractor

belief of wailver was reasonable. ' The apparent approval of

drawings which show the defective work, similar approval

of preproduction models, and the prior acceptances—ostensibly

by persons who do have the requisite authority— of identical

supplies, all are other activities which tend to support a

reasonable belief that a contract requirement has been waived.
Yet this more stringent burden is justified by the

fact that the contractor is generally expected to protest

to higher authorities and otherwise not rely on an inspector's

107 It appears that the Government will only

interpretation.
be estopped to enforce a requirement which was overlooked by
an inspector with the contractor's knowledge if the contractor
can show actual authority of the inspector or that the

Government "countenanced" the inspector's action.108
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The result is an expansion of the inquiry when the

AV ul

contractor is relying on inspector approvals as a basis

for conducting the work in a certain way. If the inspector
actually knew that the work was defective, and the contractor
does not, the reliance inquiry is very brief. But where

the contractor as well is aware that there is some question
about the scope of the contractual requirements, it has to
prove that the totality of the Govermnment actions led it
reasonably to believe that persons with authority had waived
the contract requirement. It doesn't appear that mere
inspector approvals are enough. The Gresham result was

based in large part on prior acceptances.

Conclusions

The Government has no duty to inspect for the benefit
of the contractor. The contractor remains responsible
for producing work that conforms to contract requirements.

But the Government does assume some other duties in connection
with its right to inspect which operate to assist the contractor
in meeting these responsibilities.

FPirst, the Government must cooperate in the establishment
of inspection standards which will enable the contractor to
efficientlv perform. There is a recognition that the contractor
will encounter practical obstacles in trying to provide precisely
what the Government has contracted for. The implied duty of
cooperation is one way the Government has been obligated to
inform the contractor of minor defects during the course of

its inspection, as well as to particilpate in the establishment of
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objective criteria which it and the contractor can use during

inspection and which are necessary to enable efficient production.
The Government must also disclose its knowledge of defective

performance in a timely manner. Yet, it remains protected from

unauthorized activity of inspectors when the contractor relies

on inspector examinations of work with the knowledge that

contract requirements may be in question. 1In any event, it

appears that the Government is not estopped by observation

of defective performance unless it actually has knowledge,

through the observation of an agent acting in the scope of

his duties, that the work does not comply with the contract.

Unwitting approvals by inspectors are not enough.

ik h®ats J27R 2 B RS
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CHAPTER IV FOOTNOTES

1 ¢f. Szemco, Inc., ASBCA 9892, 1964 B.C.A. 7 4503 (1964),
aff'd on reconsideration, 65-1 B.C.A. 7 4535 (1965).

2

Cf. GSA PR, 41 C.F.R. § 5-14.150-2(b)(1982).

3 See, e.g., Pathman Constr. Co., ASBCA 11,801, 68-2 B.C.A.
q 7272 (1968); Peter R. Brown Co., ASBCA 11,896, 67-1 B.C.A.
T 6372 (1967).

b See Appendix A. DAR 9 7-103.5(d); FPR § 1-7-103.5(c).

5 See Replac Corp., ASBCA 7275, 1962 B.C.A. 7 3527 (1962).

The rationale for the result may be that the Government
"impliedly accepted" the supplies. See Frosty Morn Meats, Inc.,
ASBCA 4221, 58-1 B.C.A. ¢ 1746 (1958).

6 K & M Constr., ENGBCA 3060, 72-1 B.C.A. @ 9195 (1971).

7 See note 4,

8 Id. for supply contracts.

9 DAR @ 7-602.11(d), used in the construction contract clause.

10 DLAM 8200.1, AR 702-4, NAVMATINST 4355.69A, AFR 74-15,
MCO P 4855.4A, Procurement Quality Assurance, 9 4-111(i)

(30 Aug 76).

11 pussell R. Gannon Co. v. United States, 189 Ct. Cl. 328,
417 F.2d 1356 (1969).

12 U.S. Igniter Corp., ASBCA 2784, 56-2 B.C.A. 9 1076, at
2627 (1956).

13 tecon Green Constr. Co. v. United States, 188 Ct. Cl. 15,

L11 F.24 1262 (1969); see Wilkins Co., FAACAP 66-13, 65-2
B.C.A. T 5242 (1965).

14

15
16

Cf. AAI Corp., ASBCA 14,277, 74-1 B.C.A. 710,493 (1973).

Tecon Green, supra note 13.

GSBCA 2434, 68-2 B.C.A. 7 7333 (1968).

17 See Corbetta Constr. Co., ASBCA 5045, 60-1 B.C.A. 7 2613 (1960).
18

See note 9. The clause is reproduced in Appendix A.

19 okland Constr. Co., GSBCA 3557, 72-2 B.C.A. 7 9675 (1972).
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20 See B.D. Click, GSBCA 2890, 70-1 B.C.A. 4 8286 (1970),
aff"d on reconsideration, 72-1 B.C.A. 1 9221 (1972).

21

See note 4.

22 Vare Industries, ASBCA 10,097, 67-2 B.C.A. 9 6653 (1967).

23 1a.

24 See Minnesota Mining & Mfg. Co., GSBCA 4054, 75-1 B.C.A. 1
11,065 (1975).
25 DAR T 14-L403(e).

26 See Appendix A. DAR 7-602.11(e).

27 See J.W. Bateson Co., supra note 16; see also S.S. Silberblatt,
Inc., PSBCA 243, 74-2 B.C.A. 10,770 (19704).

28 See J.W. Bateson Co.., supra note 16.

29 DAR 1 7-103.5(e) (supply); FPR § 1-7-103.5(d)(supply);
DAR  7-602.11(a)(construction).

30 DAR 9 14-102; FPR § 1-14.104(a).
31

32 See, e.g., FSS P 4U400.1, Chapter 12, Part 5. See also
FPR § 1-14.101(a); NASA PR @ 14.202(a).

See, e.g., DAR Cﬂ lL"_‘lOB.

33 DAR ¢ 14-306(c); FPR § 1-1L.205.

3 See,e.g., Penguin Industries, Inc. v. United States, 209
Ct. CI1. 121, 530 F.2d 934 (1976); Globe Engineering Co.,
ASBCA 23,934, 83-1 B.C.A. @ 16,370 (1973); See also

Kaminer Constr. Corp. v. United States, 203 Ct. Cl. 182, ig4
488 F.2d 980 (1973).

35 Kaminer Constr. Corp., supra note 34,

36 Globe Engineering Co., supra note 34.

37 Kenneth Reed Constr. Corp. v. United States, 201 Ct. Cl. 282,
L75 F.2d 583 (1973).

38 See, e.g., Massman Constr. Co., ENGBCA 3443, 81-2 B.C.A.
q 15,212 (1981); Solid State Electronics Corp., ASBCA 23,041,
80"2 B-CoAn qT 14’702 (1980)0
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Se e.g., Viz Manufacturlng Co., ASBCA 17,787, 78-2

B.C. A ﬂ 13,469 (1978), aff'd on reconsideration, 79-2
B.C.A. 9 13,929 (1979). Central Alr Repair, Inc., ASBCA
9245, 1964 B.C.A. T 4156 (1964) .,

41

Cf. Martell Constr. Co., ASBCA 23,679, 80-1 B.C.A. T
14,429 (1980); Fidelity Constr. Co., DOTCAB 75-19, 77-2
B.C.A. T 12,831 (1977).

“2 of. Electro Plastic Fabrics, Inc., ASBCA 14,762, 71-2
B.C.A. 9 8996 (1971).

43 See Martell Constr. Co., supra note 41.

b See note 104 and the discussion.

45 ASBCA 14,647, 73-2 B.C.A. T 10,073 (1973).

“6 See J.D. Steele, Inc., GSBCA 1416, 65-2 B.C.A. 7 5154
(1965); Sovereign Constr. Co., GSBCA 913, 1964 B.C.A. 1
Lue8 (1964).

b7 Christian Precision Mfg. Co., ASBCA 7847, 1962 B.C.A. T
3533 (1962).

48 Baifield Industries, Division of A-T-0, Inc., ASBCA 13,418,

77-1 B.C.A. a 12,308, at 59,403 (1976); see U.S. Hoffman
Machinery Corp., ASBCA 10, 906 68-1 B.C.A. q 7027 (1968).

49 Baifield Industries, supra note 48.
50 14. at 59,398.
51 14. at 59,398.
52 14. at 59,398.
53 1d. at 59,399.
5% 14. at 59,403.
Se

55 e U.S. Hoffman Machiner Corp , supra note 48; see also
Puma Chemical Co., GSBCA 525 81-1 B.C.A. 7 144, 844 (1980).

56 See Northbridge Electronics, Inc. v. United States, 175
Ct. CL. 426 (1966).

57 See cCarl J. Bonidie, Inc., ASBCA 25,769, 82-2 B.C.A. 7
15,818 (1982); Randall H. Sharpe, ASBCA 22,800, 79-2 B.C.A. =
13,869 (1979); Lox Equipment Co., ASBCA 8985, 1964 B.C.A. i
4463 (1964) Southwestern Sheet Metal Work, Inc., ASBCA 22,748,
79-1 AL @ 13,744 (1979); see also WRB Corp. infra note 107.
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58 Carl J. Bonidie, Inc., supra note 57. See Randall H.
Sharpe, supra note 57.

59 See Urban Pathfinders, Inc., ASBCA 23,134, 79-1 B.C.A. 7
13,709 (1979).

0 See Ridge Instrument Co., Inc., ASBCA 22,277, 78-2 B.C.A.
q 13,351 (1978).

61 Gresham & Co. v. United States, 200 Ct. Cl. 97, 470 F.2d
542 (1972); see Max M. Goldhaber, ASBCA 8277, 65-2 B.C.A. T
5083 (1965).

62 See DAR T 7-602.43.
63 See Maizel Laboratories, Inc., ASBCA 8597, 1963 B.C.A. 1

38987(1963).

6 14,

65 See Lowell Monument Co., VACAB 1191, 77-1 B.C.A. ¥ 12,439,
at 60,214 (1977).

66 See note 57.

67 For a good discussion of estoppel in general, see United
States v. Georgia-Pacific Co., 421 F.2d 92 (9th Cir. 1970).

68 500 Ct. Cl. 97, U470 F.2d 542 (1972).

%9 14. at 117.
70

71

, at 121.
at 120.

5 IR

72 14. at 117.

73

7h See Emeco Industries, Inc., 202 Ct. Cl. 1006,1015, 485 F.24
6527 (1973).

75 Lundblad v. United States, 98 Ct. Cl. 397 (1943).
76

Stevens Mfg. Co. v. United States, 80 Ct. Cl. 183, 192 (1934).

See Georgia-Pacific, supra note 67.

77 Ardelt-Horn Constr. Co. v. United States, 207 Ct. Cl. 995,
reported in full at 21 C.C.F. 84,096 (1975).
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- 78 Bromley Contracting Co., HUDBCA ?75-8, 77-1 B.C.A. 7 }
1 12,232 (1977). See Hydrospace Electronics & Instrument Corp., A
>, ASBCA 17,922, 74-2 B.C.A. 7 10,682 (1974). d
fﬁ 79 Gresham, supra note 68, at 121. 3
ad 1
- 80 sBCA s451, 83-1 B.C.A. ¥ 16,201 (1982). ]
3
= 81 14. at 80,491. ]
~ A
o 82 Brand s. Roofing, ASBCA 24,688, 82-1 B.C.A. @ 15,513 (1981). ;
- 83 ASBCA 17,922, 74-2 B.C.A. ¢ 10,682 (1974). J
= 8% 14 at 50,806. ?
;S 85 See note 29. ?
v 86 See Globe Engineering Co., ASBCA 23,934, 83-1 B.C.A. 7 %
& 16,370 (1983); Frederick P. Warrick Co., ASBCA 9644, 65-2
% B.C.A. 7 5169 (1965).
'(. N
;g 87 See, e.g., G. A. Karnavas Painting Co., NASA BCA 28, 1963 )
- B.C AL 3053 (1963). ]
ﬁ_ 88 See Globe Engineering, supra note 86. 3
}:0 K
S 89 See Community Science Technology Corp., ASBCA 20244, 77-1 4
N B.CLA. @ 12,352 (1977); Penn Constr. Co., ASBCA 10781, 66-2 p
- B.C.A. 9 5800 (1966). See also Noah Lewis, VACAB 1349, 81-2 3
B.C.A. T 15,209 (1981). 3
- 90 1 rcury Constr. Corp., ASBCA 23156, 80-2 B.C.A. @ 14,668, :
’ at 72,340 (1980). :
Y 91 Berwick Forge & Fabricating Corp., ASBCA 15,088, 73-1 E
> B.C.A. 9 9882 (1973); see Ardelt-Horn Constr. Co., supra note 77. !
‘ — :
> 92 See Manufacturer's Hanover Trust Co. v. United States, 218 j
W~ Ct. Cl. 563, 590 F.2d 893 (1976). i
N 93 NASA BCA 75, 67-2 B.C.A. @ 6396 (1967). ]
~ | q
o 1d. at 29,635. .
% 95 14. at 29,636. )
96 See United States v. Hanna Nickel Smelting Co., 253 F. ]

Supp. 784, 793 (D. Ore. 1966), aff'd on other grounds, 400
F.2d 444 (9th Cir. 1968).
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FSS P 2901.5, Chapter 9, 1 &b,
DLAM 8200.1, ¢ 4-507.
See, e.g., Urban Pathfinders, supra note 59.

See WRB Corp., infra note 107. See also the cases cited
note 57.

DAR 7-602.43.
See note 29.

Forsberg & Gregory, Inc., ASBCA 18457, 75-1 B.C.A. 7
293 (1975).

See, e. g., Southwestern Sheet Metal, supra note 57.

See Herley Industries, Inc., ASBCA 23,704, 81-1 B.C.A. d
155 (1981).

Id.

See WRB Corp. v. United States, 183 Ct. Cl. 409, 419 (1968).

Id. at 424,
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CHAPTER V

CONTRACTOR RESPONSIBILITIES FOR
QUALITY COCNTROL

The past chapters emphasized the Government responsibilities
and potential liability flowing from its inspection and testing.
Contractor responsibilities were mentione& incidentally and
then only in the broadest terms. For example, the last
chapter ended with a recognition that the contractor does
still have an obligation to control the quality of the product;
the Government has no general duty to inspect for the benefit
of the contractor.

In this chapter, this focus shifts again, this time to
the contractor. The discussion will evaluate the specific
obligations that the contractor has in controlling the quality
of the product. They break down into two broad categories,
specific testing and inspection system requirements. Each
will be described and evaluated in the context of Government

remedies for failure of the contractor to comply.

Contractor Testing

There are simply too many kinds of tests to permit any
generalizations about the contractor's responsibility with
respect to them. However, the broad question which is of
interest to this analysis is when the contractor is obligated

to test. Of course, the question is important because if a test
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is considered a contractor's obligation, the cost of the
test is considered included in the contract price,l unless

the Government has agreed to bear its cost.2

Generally

When the contractor is to be responsible for inspection

and test of products before offering them to the Government,
that responsibllity must be expressly set forth in the contract
3 "

specifications or drawing or in a special contract clause.

In K & M Constructionu this rule was illustrated. 1In

the construction contract in that case, the Government
required the performance of a "functional flow test" on all
sewer lines which were installed. The Government conceded
that there was no provision in the contract which specifically
called for the test but contended that it was ordinary
procedure in the industry for the contractor to perform it.
The tests showed no problems with the sewer. The Board
held that the contract had been changed, reasoning that
in the absence of a contract provision specifically requiring
the test, the Government had the burden of proving that the
test was required by custom and useage in the industry.
The Board also concluded, when the Government failled to carry
this burden of proof, that the reaonableness of the require-
ment is not important; the mere fact that a requirement goes
beyond the contract requirements is the important consideration.
Apparently the same rule applies in supply coniracts.
Although they include a requirement that the contractor main-

tain an inspection system acceptable to the Government, that
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imposes no ilndependent obligation on the contractor to conduct
specific tests not set forth in the contraot.5 The standard
provisions, however, have been considered during the process
of interpretation to decide whether the parties intended
a specific test in the contract to be performed by the contiractor,
and the inspection system obligation has been considered also
as evidence of the parties' intent to allow the Government %o
direct tests, where there were other contract provisions
providing for that right.6 Also, failures of that system
may give the Government certain rights to direct inspection;?
that will be discussed later in this chapter.

But the rule still appears to be that the contract must
clearly specify that the contractor is to perform the test.
The Department of Defense uses a Responcibility for Inspection
clause,8 and the General Services Administration has a similar
provision in its Quallity Control System Requirements standard.9

If the specifications give the Goverrment the right to
specify the number and location of tests to be conducted by
the contractor, the order apparently will be noncompensable

so long as 1t is reasonable. 1In Mel Williamson, Inc.lo the

contracting officer, pursuant to such a provision, ordered
100% testing of fire detection systems. The 3oard considered
the critical nature of the supplies and found the order
reasonable. Needlessly repetitive tests probably are not.
The Department of Defense clause mentlioned avove has
been cited as a reason for finding the contractor responsible

for specific test, so it bears a closer look.
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The DOD "Responsibility for
Inspection” Clause

This clause is not a part of the general provisions,

. . . . 2
but it can be included in the contract where deemed approprlate.l~

The clause says:

Notwithstanding the requirements for any
Government inspection and test contained in
specifications applicable to this contract,
except where specialized inspections or tests
are specified for performance solely by the
Government, the Contractor shall perform or
have performed the inspections and tests
required to substantiate that the supplies
and services provided under the contract
conform to the drawings, specifications and
contract requirements listed herein, including
if applicable the technical requirements for
the manufacturers’' part number specified herein. 3

This provision has been construed to allow the Government

to order tests not specified by the contract. In RFI Shield-

Rooms a contractor was required to supply rectifiers. The
contract had no express language requiring the performance
of a 'full-load"” test, but the Government ordered one
performed. The Board neld the contractor responsible for
assuming the costs of the test, finding the clause dispositive.
As the Board put it, the clause required the contractor
to perform personally or hire done "any test or inspection
which is needed to demonstrate that his product complies
with the contract terms. That may be a 'full-load' test or
a visual inspection or any other test or inspection or
combination thereof so long as 1t or they are required to

14 The "full-load" test

demonstrate contract compliance."”
in this contract was apparently the only test that could

have demonstrated compliance.
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The Board also considered the contractor's allegation

that the test was unnecessary, but it concluded that the
visual examinations of components by the contractor did not
assess the technical acceptability of the completed rectifier.

That decision must be contrasted to Varo, Inc. v. United

States, where the court was faced with a similar 1ssue under

a supply contract having an earlier version of the Responsibility

for Inspection clause. That clause stated that "[u'nless
otherwise specified in the comtract or purchase order, the
supplier 1is responsible for the performance of all inspection
requirements as specified herein.”t® The court held that this
version of the clause did not resolve the ambiguity about
who should bear the cost of tests. The court construed the
clause in favor of the contractor's reasonable interpretation.
There are limits on the scope of demonstration testing
that the Government can order. Where a. supply cc..tract
specifies technical testing requirements for components
and an "operating demonstration" for the end product, this
does not require the contractor to bear the cost of a full-
blown performance test which incorporates each of the
individual testing requirements contemporaneously.]‘6
Further, the Government cannot order unnecessarily duplicative
inspections or tests, or it will be held to have changed the

17

contract requirements.

Changes to Testing Requirements

Once a test is determined to te within the scope of the

contractor's obligation, it becomes an element of work. If
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?i; the Government orders a change to a test procedure used by
J:? the contractor, the increase in cost is compensable as a
i§j£ change.l8 even if the additional test was a better means
Eéai of determining whether the product complies with contract
?éq requirements.19 But voluntary additional tests initiated
g&; by a contractor after rejection or in order to meet the contract
Eﬁ? requirements are not compensable, because they lack the

fl' requisite "order" by the Government.zo

-E£§ Similarly, if the Government and contractor agree on
Ezi a method of testing by the contractor as a measure of

-:i contract compliance, because there have been performance

fia' difficulties, Government directions to conduct a more costly
21

E%ﬁ test are compensable.

( - Where the contract gives the contractor an option to
%;3 perform tests by alternative methods, a Government direction
%ﬁ;l to use a specific one will entitle the contractor to an

:?” equitable adjustment for cost increases which are caused

iﬁ; by the order.22

é&; An exception to these general rules defining the extent
;?j? of contractor testing obligation was established by Astro
:%ﬁf Dynamics, Inc..23 In that case, the Government insisted on
22; performance of an unspecified test of safety valves by the
-!Ei contractor before allowing it to conduct further liquid

tﬁ& nitrogen tests in a Government facility. The contractor

¢

:ﬁg claimed entitlement to the costs of the testing, but 1t was
"j denied. The Board stated that "the test requested by the
iéi Government was reasonable under the circumstances and was
S
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within a reasonable interpretation of the safety requirements . ..

)
;
o
q
| TN _E L.A._‘J

The fact that the Appellant at his own plant customarily tested

the system without using such procedures is not persuasive.

11

We think that the Government at its own facility, where it had

NI NS

responsibility for the safety of personnel and equipment,

was justified in holding Appellant to the stricter standard.

The test was not a complicated one . . . Under these circum-
stances we believe the test was within reasonable safety

k precautions which Appellant was required to follow."zn

; This case does not represent a complete departure from

. the basic framework of the analysis. In all of these decisions,

the key consideration is the reasonable expectation of the

parties to the contract. But Astro Dynamics does appear to

LahsLh

depart from the rule which requires clear contract language

W [
A

when the contractor is to be charged with the responsibility

. ’: Y h kl.‘l

and cost of doing the test.25 The rule of reasonableness

which the case applies has generally not even been used

where the contractor is under an obligation to maintain an
inspection system acceptable to the Government.26 although
that provision has been construed with other specific testing
specifications to place responsibility for simple tests on

5 the contractor.27

-
.

The Government has a right to expect the contractor to

test where the contract requires it to. The Government

0 N R g 9 }

remedies for failure of the contractor to meet its responsibil-
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ities for testing and other quality system obligations will
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be discussed at the end of this chapter.
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e Other Contractor Quality Control

L3 Responsibilities

‘ N

{. There have been more decisions during the past several
\ -

v years dealing with contractor claims arising out of Govern-
..

'ﬁf ment surveillance activity. It appears that agencies are
AN

putting more and more emphasis on contractor quality control
2o and Government reliance on contractor quality data in making

o the acceptance/re jection decision. In the Department of

A Defense, for example, there is a policy which encourages

Eé the use of certificates of conformance when commercial items
ig are purchased to satisfy military needs. 2% Reliance on

f: contractor quality control is even creeping into the

lﬁ construction contract area, as will be seen.

S§ This increased reliance on the contractor's inspection
‘y system has not escaped criticism. In 1979, the Comptroller
;EE General published criticism®? of the General Services Admin-
is istration Quality Approved Manufacturers Program,BO which

;‘ allows certain reliable manufacturers to ship supplies without
§§ prior Government inspection and provides for periodic

:§ surveillance of those contractors' plant operations. The

;ﬁ program allows the contractor to certify that its product

Eg complies with contract requirements, and generally requires
§§ that the manufacturer have an acceptable performance history,
?? a documented quality control program, and that control is

%l exercised over the quality of incoming component materials,
ég as well as the manufacturing processes.

x: The Comptroller General found that there was inadequate
ES source inspection by Government inspectors and that the

2

A
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>
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X program could not be relied on to assure that products

conformed to the contract. It recommended, among other

things, that more independent testing of items be done at
the destination, on a sampling basis, even when the supplier
is qualified under the QAMP. The report also found
evidence of possible collusion between suppliers and
inspectors when source inspection was performed and saw
reduced source inspection as a way to reduce that possibility.
Similarly, in 1981 the Comptroller General published31
a report recommending that the U.S. Army Corps of Engineers
contractor inspection system requirement be eliminated on
federal water projects. The report found substantial
savings in not requiring the contractor to maintain a
system that apparently was not working very well anyway.
The report concluded that the Corps inspectors did not
consider the contractor inspections reliable, did not
attempt to enforce the contractor inspection provisions
of the contract, and did rather complete inspections anyway.
While the Corps had expected quality to improve and personnel
requirements to decrease, neither had been the case. The
report estimated that the marginal increase in costs due to
the inspection system requirement was about one percent of
construction contract costs.
The wisdom of these provisions is, of course, not the
concern of this analysis. What i1s important is they do exist

and are a potential source of llability of the contractor, if

the Government does choose to enforce the provision.
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Much of the discussion so far has touched some of the
contractor responsibilities for quality. The inspection and
test by the Government is done to determine whether the contractor
has fulfilled the most fundamental responsibility, to furnish
supplies and sevices which conform to contract requirements.
The contract may also require the contractor to conduct
specific tests, and in the case of the Department of Defense,
the Responsibility for Inspection clause is designed to
accomplish clear allocation to the contractor of testing

32

responsibility. So the discussion now turns to the scope

of contractor obligations and Government rights in the

contractor inspection system provisions.

The Standard Provisions
Until the Defense Acquisition Regulations were amended
in 1982, the supply contract inspection system requirement
was the same among the agencies. It said:

The contractor shall provide and maintain an
inspection system acceptable to the Government
covering the supplies hereunder. Records of all
inspection work by the Contractor shall be kept
complete and available to the Government during
the performance of this contract and for such
longer period as may be specified elsewhere in
this contract.3

The clause used in Department of Defense contracts was

amended to expand the scope of that provision. The new clause
says:

The contractor shall provide and maintain an
inspection system acceptable to the Government
covering the supplies hereunder and shall tender
to the Government for acceptance, only supplies that
have been inspected in accordance with said
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-,

g: inspection system and have been found by the :
o2\ Contractor to Ee in conformity with contract j
requirements.3 ‘
- The clause then goes on to clarify the record keeping
:ﬁ requirements of the contractor. :
= The Department of Defense is also the only agency which :
prescribes the use of a contractor inspection system clause '
‘ for construction contracts.35 It says: y
The Contractor shall (i) maintain an adequate :
i_ inspection system and perform such inspections
o as will assure that the work performed under the
j:j contract conforms to contract requirements, and ,
xj (ii) maintain and make available to the Government ;
o adequate records of such inspections.
- All of the agencies have more detailed quality control b
:% provisions available for incorporation intoc contracts when :
‘J‘\d :
Ha necessary. They will be discussed later. What is of interest ]
‘# at this point in the discussion is the scope of the obligations i
A
. that are included in the terms "acceptable" and "adequate” in }
.
25 these provisions. The requirement for an inspection system
{
e has been in the supply contract clause for decades, and in }
’.b
iz DOD construction contracts since 1961; yet there are very 3
38 :
‘ few cases which define the obligation to any degree of ;
. [
j? precision.36 )
< s ]
» What appears to be clear 1s that the standard provisions f
;5 do not carry any requirement that the contractor perform 4
' |
) any specific testing before offering the work to the j
2 R
g Government unless the requirements for the tests are contained ]
..J L
" elsewhare in the contrac‘c.37 But the fact that the clause i
o is in the contract implies that it has some meaning; inter- A
oo \
. N . . . A
K..: pretations which leave language meaningless are dlsfavored.38 )
\§ :
s
]
1
1
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The case which is closest to affirmatively finding content in

the standard inspection system requirement is Spencer-Safford

Loadcraft, Inc..39 In that case the contractor was supplying
trailers. The only requirement for any kind of inspection
system was that in the standard provisions. The specifications
also had testing requirements which the contractor had to

meet. After delivery of about thirty trallers, in which

there were numerous deficiencies, the Government mailed

a letter to the contractor directing some organizational
changes, training of inspectors, proper equipping of personnel

doing inspections, furnishing of facilities, etc. The

contractor was cléiming that the Government changed the contract.

Before the Board, the Government maintained that the
provisions of the contract required as a minimum that the
contractor maintain an inspection system which employed
an adequate mumber of qualified 1inspection personnel,
had proper inspection equipment such as gauges and measuring
equipment, controlled the drawings and specifications and
changes thereto, and controlled rejected material.uo The
list of contractor duties also included maintenance of
defect standards for inspection personnel, some method of
calibration of inspection equipment, and adequate records to
record and control all of these functions.

The Board denied the contractor's request for relief,
noting that there was no question that the initial units which

were delivered were defective. The Board concluded that " a n

inspection system producing the desired result was defined by
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the Government and a request was made to adopt such a system.
We believe the record before us discloses no more."L"l It is
important to note that the requests made by the Government
were very generalized; the contractor was left considerable
discretion as to the details.

The upper 1limit of what the Government can expect the
contractor to provide in the way of an inspection system
should be set based on the reasonable expectations of the
parties when they entered the contractf+20ne important
consideration appears to be the extent to which the Govern-
ment evaluated the inspection system during the pre-award
process.43 The Jjoint service handbook used in the Department
of Defense also provides for discussions between the contractor
and Government quality personnel about the quality require-

ments in the contract.mP

Such discussions, and the understanding
reached, just might be a contemporaneous interpretation of
the parties that could be entitled to great weight in deciding
the scope of the obligation.u'5
Another relevant consideration probably is agency policy
with respect to these standard provisions.46 At least, the
intent of the Government expressed in its regulations and
manuals may be relevant to assess what it had in mind when it
used the provision. 1In the Defense Acquisition Regulations,
the guidance is brief. The regulation admits that the clause
is not further defined by specification but prescribes its use

when, for reasons of .csacticability or because of *the nature

of the supplies, it is not considered necessary *o describe




a .n‘:.h;'-': 4. .1"'.':.." .

e
.
4 4

."..{...‘. {..f

’

’

s Qe

168

~+7

further what constitutes an acceptable inspection system.

The examples given include purchase of commercial items or

items which serve a function that is not materially related

to military operations. The guidance which is in the regulations

of NASA and the General Services Administration is similarly

brief. It says that the contractor's inspection system should

be 3uch as to provide reasonable assurance that the supplies

subject to inspection will conform to contract requirements

and should include any quality control procedures necessary

to this end.L"8
These policies appear to imply a recognition that

the inspection system obligation does not mean that the

contractor will detect all nonconformities before offering

products to the Government. In the Federal Supply Service

Pamphlet which discusses the acceptability of a contractor's

inspection system under the general provisions, the pamphlet

says:

The contractor's inspection or gquality control
system will be considered acceptable when it pro-
vides reasonable assurance that the supplies
offered for inspection and acceptance conform
to all technical requirements of tpe.conpract&
purchase order, and governing specifications.

This pamphlet also appears to recognize the general nature
of the obligation. The regulation briefly discusses the

record keeping requirement and then says:

The general requirements . . . above become
specific when:

(1) The contract or governing specification
requires the contractor to perform inspectlon
and tests and to keep complete records of
such work.?
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The specification which clearly specifies these kinds of
requirements will be discussed later.
The joint service manual which covers quality assurance

activity on Department of Defense supply contracts has
similar guidance to quality assurance representatives who
are evaluating contractor quality control where the standard
provision may be the only definition of the obligation. The
manual says:

(1) In general terms, an inspection system acceptable

to the Government should produce evidence of control

over those functions that are directly related to
the product being procured and provide for:

(a) Government inspection of supplies/
services.

(b) Identification and control of defective/
re jected supplies.

(¢) Sufficient inspection and reccrds to
assure compliance to contract requirements.

(2) The acceptability of a contractor's system
will be determined on a contract by contract
basis and will consider product quality history,
complexity, application and technical description
of the item, special contract provisions,
effectiveness of manufacturing processes, and
whether the supplies are in stock or must be
produced for the subject procurements.

(3) The QAR [quality assurance representative’
should not expect or require more from the
contractor than is required by contract. The
contractor is expected to maintain an effective
and economical inspection system that will assure
the acceptability of supplies and services under
the contract, but not to the extent of a quality
program or inspection system defined by a
military specification. In many cases 1irspection
of the end item alone will provide the necessary
evidence that the product conforms %o contract
requirements.




.................. TATNE LR LT LN SO RN TSN

170
It seems reascnable that the scope of the contractor's
obligation under the clause would depend on the complexity
of the procurement. Where a procurement is simple, even a
general direction by the Government that the contractor main-
tain a calibration system and recalibrate inspection equipment

may be outside the scope of requirements. Spencer-Safford

Loadcraft upheld such a direction where the contract required
the contractor to perform specified tests involving the use
of such equipment.52

Whether the Government can demand that each item produced
be separately inspected is not clear. Probably, at least the
initial method that the contractor chooses to implement
the inspection system obligation remains within its discretion.
One board decision has been critical of Government changes
to contractor inspection systems before production had even

begun.53 Spencer-Safford Loadcraft permitted the Government

to require 100% checking of supplies before submission to the
Government, but an important part of the Board's rationale
was the fact that substantial deficiencies were discovered
in most of the first supplies delivered to the Government.5u
On balance, the Government probably cannot interfere with

a contractor's plan to use some kind of sampling inspection

until substantial production problems arise. This, of course,

which specifies these procedures. Finzally, altnough the
A

Government can apparently insist tha®t some inspectlon activizty

take place, it may not require specific tests not otherwise
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required by the contract.

As has been mentioned, in the Department of Defense there
is a general contractor inspection system obligation imposed
in some construction contracts. There are few cases which
address these issues under that clause, although there is no
reason to think that the analysis would change. The clause
does specifically require the contractor %o use inspections
which will assure conformance with contract requirements. Ye<%,
that provision probably is not clear enough to impose any
specific testing obligations on the contractor if they are
not otherwise specified.56 Also, the regulatory policies
which have been discussed apply generally to supply and
service contracts, although the DAP states that the quality
assurance policies there apply equally to construction
contracts§7 It would seem that agency pronouncements about
general inspection systems would be as useful to resolution
of corstruction issues as well.

One final consideration in determining the content oI
these general provislons may be the specific quality control
specifications which are available for incorporation in the
contract. The joint service manual quoted before reminded
quality assurance representatives that they should not demand
requirements to the extent of quality programs or contractor

. . . . . s o . S8
inspection systems which are defined by military specification.”

N

The existence of 3uch published standards has been cilted in

h
other contexts as a limitation of what the Government can

59

it may be userful here also.

2xpect as an industry practice;
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Special Contractor Quality
Control Provisions

Department of Defense Supply
Contracts

The standard inspection clause is supplemented by two
kinds of quality control requirements. One specification, |
which requires establishment of a contractor inspection
system, 1is used when technical requirements are such as to
require control of guality by in-process as well as final
end product inspection, including control of such elements
of the manufacturing process as measuring and testing
equipment, drawings and changes, inspection, documentation,
and records of inspectionéo The specifics of the system are
set out in MIL-I-45208A, which has been reproduced in
Appendix D.

A more stringent requirement is defined by MIL-Q-
9858A,Quality Program Requirements, which 1s reproduced
in Appendix E. This specification 1s used when the technical
requirements of the contract are such as to require control
of work operations, in-process controls, and inspection,
as well as attention to other factors (e.g., organization,
:f-; planning, work instructions, documentation control, advanced
metrology).61

The Defense Acquisition Regulations generally reserve
PRI use of the first specification for either complex, critical,
5: or peculiar items. The Quallty Program requlrement iz v.,ed

. . . s 62 .
for items which are both complex and critical. Miivher is

[
Sy N

generally used for procurement of commercial items ncquired

...........
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under a commercial item description.

63

A complex item is defined as one having quality character-

.
Ta TR ik KoL s A VL MR s .*J

istics, not wholly visible in the end item, for which contract
conformance must progressively be established through precise
measurements, tests and controls accomplished during purchasing,
manufacturing, assembly, and functional operations either as

an individual item or in conjunction with other items. A
critical application of an item is one in which the failure

of the item could injure personnel or jeopardize a military
mission. Critical items may be either peculiar, meaning they
have only one application, or common, meaning they have

64

multiple applications.

1

MIL-I-452084°5 ]
Inspection System Requirements i
4

The specification establishes the basic contractor
responsibility to provide and maintain an inspection system
which will assure that all supplies and services submitted i
to the Government for acceptance conform to contract
requirements whether manufactured or processed by the con-

tractor, or procured from subcontractors or vendors. The

BV Y I .,

specification also has a clause,much like the Responsibility

for Inspection clause, which requires the contractor to "perform

fa 4 a2 o

or have performed the inspections and tests required to

substantiate product conformance to drawing, specifications

and contract requirements"” and to "perform or have performed p

all inspectlions and tests otherwise required by the contract.

"
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The specification requires the contractor to maintain
- a documented inspection system and reserves to the Govern-
ment the right to review it and furnish written notice of its
acceptability or non-acceptability during the life of the
contract. "The inspection system shall be subject to
- disapproval if changes thereto would result in nonconform-
ing product." That appears to be the standard against
which any proposed change to the inspection system is
o evaluated.

The contractor 1s required to prescribe clear, concise,
and complete instructions for inspection and testing. It
must also maintain records which indicate the nature and number
of observations made, the number and type of deficiencies
i' found, the quantities approved and rejected, and the nature
of corrective action taken.

- The specification also requires calibration of testing
equipment. The contractor must establish a system for
identifying the inspection status of supplies, such as by

e stamping, tagging, or other control devices. The contractor

- must also establish a procedure for examination, testing, and
identification and protection of Government furnished material.

The contractor must also establish an effective system
‘j for controlling nonconforming material, including procedures
. for identification, segregation, and disposition of reworked

or repaired supplies. All nonconforming supplies must be

A
@ positively identified to prevent use, shipment, and inter-

-~ mingling with conforming supplies. The contractor must also
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establish procedures for inspecting subcontracted or purchased

supplies to assure their conformance to contract requirements.

The specification reserves to the Government the right
to evaluate and verify the inspection system "to determine
its effectiveness in supporting the quality requirements
established in the detail specification, drawings and contract
and as prescribed herein."
MIL—Q-9858A66
Quality Program Requirements

The emphasis in this specification is not on the specific
testing and inspection provisions of the contract so much as
total control of work operations and manufacturing processes.
The requirements are more stringent than those in MIL-I-
L5208A.

The Quality Program must likewise be in writing. It
must assure adequate quality throughout all areas of contract
performance, including design, development, fabrication,
processing, assembly, inspection, test, maintenance, packaging,
shipping, storage, and site installation. It requires clear
identification of the authority and responsibility of those in
charge of contractor quality control. The program must
provide for prevention and ready detection of discrepanciles
and for timely and positive corrective action.

The Quality Program must provide for regular review by
management of the status and adequacy of the program. It
also must provide for an initial quality review during the

early stages of performance of all quality requirements. The

R R e e TN L
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specification also requires the contractor to develop clear

and complete work instructions which assure that criteria

L

- for performance of work by employees are clear.
%i The specification goes on to require procedures for
o evaluation of changes to the contract, such as design changes,
;g; for evaluation of engineering adequacy and compliance with
f§f contract requirements. There is a requirement for calibration
.3 of test equipment, as well as detailed procedures for the
control of subcontractor and purchased material quality.
; The specification also prescribes production control
?‘ requirements.
f%f The program must "assure that there is a system for final
éii inspection and test of completed products." This provision
;:3 probably eliminates any question about who is responsible
’;; for testing supplies under this specification. The paragraph
;; contemplates simulation testing necessary to determine
?h suitability considering the products end use and function.
?E The specification specifies more detailed procedures
_fa for controls the contractor is expected to place on
‘?: subcontracted work, as well as the controls necessary to
Ea: insure segregation of nonconforming and conforming work.
té; Department of Defense Construction
ol Contracts
N The Contractor Inspection System clause is used on
}E construction contracts exceeding $25,OOO.67 Two agenciles
LSRR
“.l within the Department have supplemented the clause with
rfz additional Contractor Quality Control Provisions.68

2
A

B

@
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- The Navy Contractor Quality Control provisions require
an "organization" and written system which are both used

e to perform inspections and tests of all items of work.

Ry A guality control representative is required to be

) appointed; he is required to remain at the work during

lﬁ} performance. The specification provides for a preliminary

: joint review of quality provisions so a mutual understanding
- of the details of the system can be reached. The system

must also provide for periodic reporting by the contractor

Ay

éai of quality control activities.

;? The Navy also supplements these provisions with others

'&zf depending on the size of the construction project. These

fﬁ; are put in the technical specifications section of the

(iﬂ contract and futher define contractor responsibilities.

iEﬁ Among these provisions, for use 1in all construction

gﬁ contracts where Contractor Quality Control is required is

.?. a provision which requires the contractor to perform "all

;?3 job testing required under this contract” except as otherwise
ES& specified in the contract.69 That provision appears to have
?Q the same legal effect as the Responsibility for Inspection

%ﬁ clause used in supply contracts, shifting the responsibility
E;E clearly to the contractor for performing specified tests.7o

;; Another provision in these supplemental provisions, used on

. contracts under $500,000, deletes the general requirement that
% the contractor quality control representative not be subordinate
1 to the Job superintendent or project manager, which is included
Eﬁ: in the supplemental general provisions.71
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?Ei The U.S. Army Corps of Engineers has a Contractor

?f‘ Quality Control specification which is very similar to that
i§¥ used by the Navy. The complete text of the specification

;5% is reproduced in Appendix H. It provides for a written

:ﬁ; quality control plan which must be approved by the Govern-

gfj ment prior to the beginning of construction. The plan must
§§5 identify the personnel, procedures, instructions, records,

fz} and forms used, and must include a description of the

i&i quality management organization, the procedures for processing
Egﬁ shop drawings and certificates, the quality control procedures
o to be performed by the contractor and subcontractors, and

;§£ the controls on festing procedures. The specification differs
eﬁii from the Navy's in that the quality control system manager

iTA‘ does not have to be independent from the construction

522 supervisor, although he must have the authority to act on

§§§ all quality control matters.

;?‘ The plan must provide for adequate review and approval
E§£ of shop drawings, samples, certificates, and other submittals.
:E} The contractor must take action to ensure that only materials
Iﬁj and equipment which comply with contract requirements are

;i purchased and delivered to the jobsite or used in offsite

E;: fabrication. The system must provide for control of work

iﬁ at preparatory stages of performance as wellas during and

iii after performance. The specification also has a provision

;Ei which requires the contractor to "perform tests specified or
;éf required to verify that control measures are adequate to

gg' provide a product which conforms to contract requirements."”
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The specification more specifically identifies the

[

= reporting requirements of the contractor and the required
% content of records. There is a provision for a "completion
- review" of quality requirements at the completion of work.

The Government reserves the right in the specification

atali M da S A,

. to withhold payment for defective or deficient features
until they are satisfactorily corrected. However, apparently
the defects referred to are only "work not properly completed

\ or not conforming to plans and specifications.”

- Federal Agency Supply Contracts

\
3
?
3
1
N
i
B
d

There is only one standard quality control system
specification generally used in civilian agency procurements.

.o FED STD 368A, Quality Control System Requirements, is

{% used when considered necessary, as when complex items are
:é being purchased or when control of manufacturing processes
-; are considered necessary.72 The specification is attached
o in Appendix F and is very similar to the MIL-STD 45208A.

ﬁg The specification requires a written description of
j the system which must remain current and available to the

Government. The plan must include an organization chart and

description of personnel responsibilities and authority,
identification of inspection stations and methods, description

of test procedures and sampling techniques, and procedures

if for segregation of lots and the handling of defective items.
i; The specification requires the contractor to "perform all
‘; examinations and tests to substantiate conformance to
:g specifications . . . before offering to the Government for
3
<
WA T T e N L T S T T T T PR




- -
A A A S A AL A AL A S A e AL B AR el Tl Rt e T R T N N O R R R S
.................................

acceptance."”

NASA Supply Contracts

NASA uses a two-tier quality program similar to that
used by the Department of Defense. There is an inspection

system provision for use in contracts where aeronautical

LT AT G W e

and space system materials, parts, components, and services )
are procured.73 Although that provision requlres the

submission of a written plan, a requirement for formal
approval is discretionary with NASA installations.74

The more detailed Quality Program is similar to that used

PR T

in the Department of Defense in concept; it is used in the
procurement of aeronautical and space systems; major flight
subsystems and complex assemblies; support equipment used in
launching, operating, or maintaining flight vehicles; and
test and checkout equipment which directly interface with
them.75 The NASA publications have provisions which, like

the others already discussed, shift the responsibility for
76
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testing to the contractor.

Government Remedies For Quality
System Failures

Where there are specific requirements in the specifications, 1
the Government can order the contractor to perform the work
required. As has been discussed, the Navy Quality Control
Program requires the contractor to organizationally separate
the quality control representative from the construction
superintendent. The Government can order the contractor to

comply with that requirement, even though there may be evidence
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gfj that the Quality Control Program as a whole increases costs
ol

77

of the Government unnecessarily because it 1s unworkable.
The failure of the contractor to perform testirg required
by the contract has veen considered a valid tasis for a

78

default termination; one would expect the Goverrmenit to
likewise insist that the contractor perform those Xinds of
requirements. It also appears that the failure of the
contractor to perform these specific requirements would
Justify price reductions. Government reduction of contrac=
payment because the contractor falled to separate the qualizty
control organization from the production organization has

£.79  also,

been upheld where it was a contract requiremen
a board has at least suggested in dicta that the failure to
prepare a written gquality control plan would justify a
reduction in contract price based on the labor savings to the
contractor.8o

On the other hand, some of the promises that the contractor
makes in these provisions may not be substantial enough to

warrant default terminations. The failure to furnish reports

or written procedures, where the underlying activity was being

“‘ .l..
»

performed by the contractor, has been held to te an insufficien

ground for rejection and default termih‘“ion.81 as well as an

ORSARR
IS

insufficient ground to justify withholding of Government

..._ }: .

= inspection.

e : | : : .

et The problem with these 1inspectlon system regulrements

o)

- L}

‘2 is they generally lack a very clear definition about just what

the contractor is expected to do, as well as the consequences
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of the inspection system failures. To the exten®% that the

failure would manifest itself through deficiencies in the

‘L

ii- end product, the Government could avail itself of the normal
;ég remedies in the supply contract inspection clause or the

?»; Inspection and Acceptance clause in construction contracts.
Qjﬂ Yet, apparently the Government 1s interested in exercisin

'E; what rights it may have to correct the deficiency in the

o inspection system and forcing the contractor to take corrective
ifi action.83 In contrast to exercise of rights based on the

:gié failure of work to comply with technical specifications, there
'?3 is considerably more opportunity for subjectivity when the

AR

Ii: Government 1s asserting inspection system failures as a basis
T

z&: for action.

{n' The general inspection system obligation does not
:?ﬁz require the submission of a written inspection system plan,
;Ej but where one is required, such as in MIL-Q-9858A, after

r performance deficiencies the Government can require revision
';S of the existing plan so that the plan is adequate to assure
E%, that the end i1tems would meet contract requirements.84

;T While there 1s a chance for subjectivity by Government

)

ig, personnel, their determinations of acceptability of inspection
§§ systems probably need only be reasonable and in good faith.85
.;é It appears more difficult for the Government to Jjustify
;?i direct interference with the contractor's size of its quality
;;T control organization; it probably can only justify a direction
.ii that the contractor add personnel if 1t can prove that the

o

;i change was necessary to insure that the contractor's quallty
Y

o:
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control obligations would be met.86 There is a gereral ccn*race
provision which allows the Government to order <he removal
of an employee deemed lncompetent, careless, or otherwise
objectional?7 but this limited right probably does not give
much right to direct personnel changes otherwise.

Where the Government has formally approved a contractor's
inspection system, as may be the case under MIL-I-452084,
it must prove some need before ordering changes. Where such
a plan was based on reasonable advice and guidance, a decision
has held the Government liable for constructive change where
it ordered revisions beyond general quality guidelines before
production had even begun.88 The Government does not have =he
unqualified right to order changes to the system at any time
or without reason.89 Apparently, quality history unrelated %o
the current contract is an inadequate reason for ordering
these changes.go

Where the Government can prove a substantial failure of
the contractor's obligation to maintain an acceptable inspection
system, the Govermment has more remedial rights. The definition
of substantial failure is not clearly defined, but it has
been found where over fifty pecrcent of the delivered supplies

91

were defective. The Government still may not order tests

. 2 .
not required by the contract,9 but 1t may order the contractor
to tighten the inspection system practices so item-ty-iltem
93

inspection is done instead of spot checxking. Where, however,

the parties have agreed to the conditions urder which the

contractor may be required to tigh®en inspectlon, The ruie
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is otherwise. For example, MIL-3TD-105D specifies the

conditions under which sampling is shifted from reduced *o

tightened inspection.95
The failure of an inspection system may de serious

enough to warrant the suspension of inspection by the

Government, even where conly the standard inspection system

provision 1is included in the contract. 1In National Painting

6 Co . . ‘ ‘
Co.9 the contractor had been awarded a fixed price contrac®
for plumbing, carpentry, painting, and electrical work on
eight buildings. The contract contained the Contractor
Inspection System clause used in Department of Defense
construction contracts. The Government refused to inspect
further after noting several deficiencies when it began
inspection. The resulting delay led to assessment of
liquidated damages, and the contractor appealed. The ZREoard
uph~1d the Government's action, saying:

Refusing to inspect further after finding
five deficiencies may not be reasonable in the
context of a large job with scattered deficierncies.
In this case, however, deficlencles were numerous,
and no procf was offered that the refuszl tc 1inspect

was any more than a refusal to inspect before the
job was ready for inspection.

This 1s another context in which specific language may
affect the romedy. In contracts using MIL-3TD-105L, the
specification conditions Government suspenslon of inspection

on continuation of tizhtened inspection for *ten zonsecutive

lots.97 Absent such contractual authorization or sutstartial
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are encountered.98 Substantial failures of inspection
systems mear deficiencies which have some impact on the

£, 99

quality of the end produc and it is apparently of no

consequence that "in the operation of the system a few %
units slipped by."loo i

It has been said that deficiencies in an inspection
system are merged with product quality deficiencies where

the propriety of rejection is concerned.lOl

Probably,

there is no practical way to define an inspection system
failure that would be a basis for rejection independent of
specific failures of the product to conform. Yet, rejection
of an entire lot of supplies has been upheld, based on the
inspection system obligation, where inspection of a
reasonable number of items disclosed such a large number

of defects as demonstrated that the inspection system had

102 The

failed to adequately screen out defective units.,.
Government is entitled to decline to inspect items where

no contractually required inspections have been performed

and where the inspection system has failed.lo3 The implication
of such a rule 1s that the Government can order the contractor
*o0 rescreen the rejected items as satisfaction of its
obligation to maintain an acceptable inspection system.loa
Of course, where MIL-STD-105D is part of the contract, it

has provisions which determine the conditions under which

105

the Government can order rescreening.
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Conclusion
It is this area, quality control responsibilities,
that most needs further contractual definition. As the
Government increases its reliance on the contractor's quality
control systems as a way of assuring product quality, it
seems that deficiencies in the inspection system and other k

quality control responsibilities will be subject to more

attention. Even the specifications which purport to define

the contractor's responsibilities are laced with general

responsibilities which sound more like management theory

than definitive performance requirements. But especially

in the case of the standard inspection system requirement,

there appears to be substantial potential for the Government

to justify remedial action on its failure. That provision

appears to be getting cited more frequently in recent

years to justify cessation of Government inspection and

other instances when Government activity can hinder a contractor.
The standard contract clauses do apprise the contractor

of some expected remedial action, but they are directed more

toward deficiencies in the quality of the product or service .

than toward problems with quality control. It would seem

sensible for the Government to at least define generally

what is meant by an "acceptable" or 'adequate" inspection

system. For example, the contract could include some of the

policy statements which are in the agency handbooks, such

as that of the Department of Defense which was cited earlier.

Next, the clause should explain the effect of the Government's ‘
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? evaluation of the contractor's quality control program before }
:6 award. Then, if the Government wishes to reserve the right }
3\: to declare the quality control system unacceptable, it should

?g say so in the contract. The present clause, which is basically

N adopted in the proposed Federal Acquisition Regulations, leaves

4 that problem unclear.

;3 Next, the clause should have remedial provisions. The

Government is apparently interested in directing modifications
to quality control procedures when it deems them advisable;
that could be included in the contract. Further, the

Government could reserve the right to stop performance upon

'ﬁ failure of the system until there were adequate assurances
Es that the deficiencies were corrected. Similarly, the
Y

Government could reserve its right to suspend its own inspection

) activity. Finally, if the Government does intend to take

N
f deficiency deductions for problems with a quality control
¥ program, it might be useful to reach some kind of agreement
<
R about what the various elements of the programs are worth.
)
W Throughout this paper, the analysis has been linked
- where possible to the parties expectations when the contract
3; was entered. The results of some of these decisions appear
R,
: to find more content in the inspection system requirement
§ »
e than was probably ever contemplated.
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APPENDIX A

CURRENT INSPECTION CLAUSES IN FIXED PRICE
SUPPLY, CONSTRUCTION, SERVICE CONTRACTS

‘ Supply
INSPECTION (1958 MAY) (FPR §1-7.102-5; NASA PR 7-105-4)

(a) All supplies (which term throughout this clause includes without limitauon raw materiais,
components, intermediate assemblies, and end products) shall be subject to inspection and test by
the Government. to the extent practicable at all times and piaces including the period of manu-
facture, and in any event prior to acceptance.

(b) In case any supplies or lots of supplies are defective in material or workmanship or other-
wise not in conformity with the requirements of this contract, the Government shall have the nght
cither to reject them (with or without instructions as to their disposition) or 10 require their cor-
rection. Supplies or lots of supplies which have been rejected or required to be corrected shall be
removed or, if permitted or required by the Contracting Officer, corrected in place by and at the
expense of the Contractor promptly after notice, and shall not thereafter pe tendered for ac-
ceptance unless the former rejection or requirement of correction is disclosed. If the Contractor
fails promptly to remove such supplies or lots of supplies which are required 10 be removed or
promptiy to replace or correct such supplies or lots of suppiies. the Government either (i) may by
contract or otherwise replace or correct such supplies and charge to the Contractor the cost oc-
casioned the Government thereby; or (ii) may termuinate this contract for default as provided in
the clause of this contract entitled “*Defauit.” Unless the Contractor corrects or reclaces such
supolies within the delivery schedule, the Contractng Officer may require the deiivery of such
supplies at a reduction in price which is equitable under the circumstances. Failure 10 agree
such reduction of price shall be a dispute concerning a question of fact within the meaning of the
clayse of this contract entitled “Disputes™.

t¢) If any inspection or test is made by the Government on the premises of the Contractor or a
subcontractor, the Contractor without additional charge shall provide all reasonable facilities and
assistance for the safety and convenience of the Government inspectors in the performance of
their duties. If Government inspection or test is made at a point other than the premises of the
Contractor or a subcontractor, it shall be at the expense of the Government except as otherwise
provided in this contract: provided, that in case of rejection the Government shall not be liabie for
any reduction in value of samples used in connection with such inspection or test. All inspections
and tests by the Government shall be performed in such a manner as not to unduly delay the
work. The Government reserves the right to charge to the Contractor anyv additional cost of
Government inspection and test when supplies are not ready at the time such inspection and test
is requested by the Contractor or when reinspection or retest is necessitated by pnor rejection.
Acceptance or rejection of the supplies shall be made as prompdy as practicable after delivery,
except as otherwise provided in this contract: but failure 1o inspect and accept or reject supplies
shall neither relieve the Contractor from responsibility for such supplies as are not in accordance
with the contract requirements nor impose liability on the Government therefor.

(d) The inspection and test by the Government of any supplies or lots thereof does not relieve
the Contractor from any responsibility regarding defects or other failures to meet the contract
requirements which may be discovered prior to acceptance. Except as otherwise provided in this
contract, acceptance shall be conclusive except as regards latent defects, fraud, or such gross
mistakes as amount to fraud.

(e) The Contractor shall provide and maintain an inspection system acceptable to the Govern-
ment covering the supplies hereunder. Records of all inspection work by the Contractor shall be
kept complete and available to the Government during the performance of this contract and for
such longer period as may be specified elsewhere in this contract

(End of cisuse)
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. Supply

DAR @ 7-103.5
A (Nov. 82 Rev.)
N INSPECTION (1982 NOV)
'i (a) The Contractor shall provide and maintain an in-
4 spection system acceptable to the Government covering
, the supplies hereunder and shall tender to the Government,
3 for acceptance, only supplies that have been inspected in

accordance with said inspection system and have been found
by the Contractor to be in conformity with contract re-
quirements. As part of such system, the Contractor shall
prepare records evidencing all inspections made pursuant
thereto and the outcome thereof. Such records shall be
kept complete and available to the Government during the
performance of this contract and for such longer period

R as may be specified elsewhere in this contract. The Gov-
ernment may perform such reviews and evaluations as are

by reasonably necessary to ascertain compliance with this

N paragraph. These reviews and evaluations shall be con-
ducted in a manner that will not unduly .delay the con-
tract work. The right of review, whether exercised or

N not, does not relieve the Contractor of the obligations
under the contract.

¢ (b) All supplies (which term throughout this clause includes without limitation raw matenais,

3 components, intermediate assemblies, and end products) shall be subject to inspection and test by

4 the Government, to the extent practicable at all times and places including the period of manu-

% facture, and in any event prior to acceptance. However,

e the Government assumes no contract obligation to perform

any inspection and test for the benefit of the Contractor

unless specifically set forth elsewhere in this contract.
(€) In case any supplies or lots of supplies are defective in material or workmanship or other-
4 wise not in conformity with the requirements of this contract, the Government shall have the right
either to reject them (with or without instructions as to their disposition) or to require their cor-
rection. Supplies or lots of supplies which have been rejected or required to be corrected shall be
removed or, if permitted or requited by the Contracuing Officer, corrected in place by and at the
expense of the Contractor promptly after notice, and shail not thereafter be tendered for ac-
ceptance uniess the former rejection or requirement of correction is disclosed. If the Contractor
fails promptly to remove such supplies or lots of supplies which are required to be removed or
promptly to replace or correct such supplies or lots of supplies, the Government either (i) may by
contract or otherwise replace or correct such supplies and charge to the Contractor the cost oc-
casioned the Government thereby; or (ii) may terminate this contract for default as provided in
the clause of this contract entitled “Default.”” Uniess the Contractor corrects or replaces such
supplies within the deiivery schedule, the Contracting Officer may require the delivery of such
- supplies at a reduction in price which is equitable under the circumstances. Failure 10 agree to
such reduction of price shall be a dispute concerning a question f “ ct within the meaning of the

clause of this contract entitled " Disputes .
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(d) If any inspection or test 1s made by the Government on the premises of the Contractor or a
subcontractor, the Contractor without additional charge shall provide all reasonable facilities and
assistance for the safety and convenience of the Government inspectors in the performance of
their duties. If Governmert inspection or test is made at a point other than the premises of the
Contractor or a subcontractor, it shall be at the expense of the Government except as otherwise
provided in this contract; provided, that in case of rejection the Government shall not be hiable for
any reduction in valuc of samples used in connection with such inspection or test. All inspections
and tests by the Government shall be performed in such a manner as not to unduly delay the
work. The Government reserves the right to charge to the Contractor any additional cost of
Government inspection and test when supplics are not ready at the tme such mspection and test
is requested by the Contractor or when reinspection or retest s necessitated by prior rejection.
Acceptance or rejection of the supplics shall be made as promptly as practicuble after defivery,
except us otherwise provided in this contruct, but fuiiure 1o inspect and accept or reject suppis
shall neither relicve the Contractor from responsibility for such supplics as are not in accorgance
with the contract requirements nor impose liabitity on the Government therefor

(e) The inspection and test by the Government of any
supplies or lots of supplies does not relieve the Con-

tractor from any responsibility regarding defects or other

failures to meet the contract requirements wnich mav be
discovered prior to acceptance. Unless otherwise provided
in this contract, acceptance shall be conclusive except as
regards (1) latent defects, (2) fraud, or (3) such gross
mistakes as amount to fraud.

(f) If acceptance is not conclusive for anv of the
reasons in paragraph (e) hereof, the Government, in addi-
tion to any other rights and remedies provided bv law, or
under other provisions of this contract, shall have the
right to require the Contractor (l) at no increase in
contract price, to correct or replace the defective or
nonconforming supplies at the original point of delivervy

or at the Contractor's plant at the Contractiné Officer's
election, and in accordance with a reasonable delivery

schedule as may be agreed upon between the Contractor and
the Contracting Officer; Provided, That the Contracting
Officer may require a reduction in contract price if the
Contractor fails to meet such delivery schedule, or
(2) within a reasonable time after receipt by the Con-
tractor of notice of defects or nonconformance, to repay
such portion of the contract as is equitable under the
circumstances if the Contracting Officer elects not to
require correction or replacement. When supplies are
returned to the Contractor, the Contractor shall bear
the transportation cost from the original point of de-
livery to the Contractor's plant and return to the origi-
nal point when that point is not the Contracror's plant.
If the Contractor fails to perform or act as reguired in
(1) or (2) above and does not cure such failure within a
period of ten (10) days (or such longer period as the
Contracting Officer may authorize in writing) after re-
ceipt of notice from the Contracting Officer specifving
such failure, the Government shall have the right bv con-
tract or otherwise to replace or correct such supplies
and charge to the Contractor the cost occasioned the
Government thereby.

(End of clause)
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7-602.11 Inspection and Acceptance. (Standard Form 23-A; DAR ¢ 7-602.11;

FPR § 1-7.602-11)
INSPECTION AND ACCEPTANCE (1976 OCT)

(a) All work (which term includes but is not restricted to materials, workmanship. and manu.
facture and fabrication of components) shall be subject to inspection and test by the Government
at all reasonable times and at all places prior to acceptance. Any such inspection and test is for
the sole benefit of the Government and shail not reiieve the Contractor of the responsibility of
providing quality control measures to assure that the work strictly complies with the contract
requirements. No inspection or test by the Government shall be construed as consututing or im-
plying acceptance. Inspection or test shall not relieve the Contractor of responsibiiity for damage
to or loss of the material prior to acceptance, nor in any way affect the continuing nghts of the
Covernment after acceptance of the completed work under the terms of paragraph (f) of this
clause, except as hereinabove provided.

(b) The Contractor shall, without charge. replace any material or correct any workmanship
found by the Government not to conform to the contract requirements, uniess in the public in-
terest the Government consents to accept such material or workmanship with an appropriate ad-
justment in contract price. The Contractor shall promptly segregate and remove rejected material
from the premises.

(¢) If the Contractor does not promptly replace rejected material or correct rejected workman-
ship, the Government (1) may, by contract or otherwise, replace such material or correct such
workmanship and-charge the cost thereof to the Contractor, or (2) may terminate the Contrac-
tor's right to proceed in accordance with the clause of this contract entitled “Termination for
Default — Damages for Delay — Time Extensions.”

(d) The Contractor shall furnish promptly, without additional charge, all facilities, labor, and
material reasonably needed for performing such safe and convenient inspection and test as may
be required by the Contracting Officer. All inspection and test by the Government shail be per-
formed in such manner as not unnecessarily to delay the work. Special, full size. and performance
tests shall be performed as described in this contract. The Government reserves the right to
charge to the Contractor any additional cost of inspection or test when material or workmanship
is not ready at the time specified by the Contractor for inspection or test or when reinspection or
retest is necessitated by prior rejection.

(e) Should it be considered necessary or advisable by the Government at any time before ac-
ceptance of the entire work to make an examination of work aiready completed. by removing or
tearing out same, the Contractor shall. on request, promptly furnish all necessary facilities. labor
and material. If such work is found to be defective or nonconforming in any material respect. due
to the fault of the Contractor or his subcontractors, he shall defray all the expenses of such ex-
amination and of satisfactory reconstruction. If, however, such work is found to meet the require-
ments of the contract, an equitable adjustment shall be made in the contract price to compensate
the Contractor for the additional services involved in such examination and reconstruction and. if
completion of the work has been delayed thereby, he shail, in addition, be granted 4 suitable ex-
tension of time.

(f) Unless otherwise provided in this contract, acceptance by the Government shall be made as
promptly as practicable after completion and inspection of all work required by this contract, or
that portion of the work that the Contracting Officer determines can be accepted separately. Ac-
ceptance shall be final and conclusive except as regards latent defects, fraud, or such gross
mistakes as may amount to fraud or as regards the Government's rights under any warranty or
guarantee.

(End of clause)
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Services

INSPECTION OF SERVICES (1971NOoV) (DAR @ 7-1902.4)

(a) All senvices (which term throughout this clause includes services performed, matenal
furmished or utilized in the performance of semices, and workmanship in the performance of ser-
vices) shall be subject to inspection and test by the Government, 1o the extent pracuicabie at all
times and places during the term of the contract. All inspections by the Government shall be
made in such 2 manner as not (o unduly delay the work.

(t; If any senices performed hereunder are not in conformity with the requirements of thus
contrac:, the Government shall have the nght to require the Contractor 1o perform the services
again in conformury with the requirements of the contract, at no addiuonal 'ncrease in total con-
tract amount. When the services 10 be performed are of such a nature that the defec: cannot be
corrected by reperformance of the services, the Government shall have the nght to (i) require the
Contractor w immediately take all necessary steps o ensure future periormance of the services in
conformity with the requirements of the contract; and (ii) reduce the contract pnce 1o reflec: the
reduced value of the services performed. In the event the Contractor fails promptly to perform
the services again or to take necessary steps to insure future performance of the services in con-
formity with the requirements of the contract, the Government shall have the right 1o either (i) by
contract or otherwise have the services performed in conformity with the contract requirements
and charge to the Contractor any cost occasioned to the Government that is directly related to
the performance of such services; or (ii) terminate this contract for default as provided in the
clause of this conTact entitled “Default.”

(¢) The Contractor shall provide and maintain an inspection system acceptabie 10 the Govern-
men: covenng the services 10 be performed hercunder. Records of all inspection work by the
Contractor shall be kept complete and available to the Government during the term of this con-
tract and for such longer period as may be specified eisewhere in this contract.

(End of clause)
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APPENDIX B
PROPOSED FEDERAL ACQUISITION REGULATION INSPECTION CLAUSES

:

52.246-2 Inspection of Supplies—Fixed-Price,

As prescribed in 46.302-1, insert the following clause
in all fixed-price supply contracts (and service con-
tracts involving the furnishing of supplies) expected to
exceed $10,000 and, when considered to be in the Gov-
ernment’s interest, in contracts of lesser value.

INSPECTION OF SUPPLIES—FIXED-PRICE
(DATE)

(@) The Contractor shall provide and maintain an
inspection system acceptable to the Government cover-
ing supplies under this contract. Records of all inspec-
tion work by the Contractor shall be kept complete
and made available to the Government during contract
performance and for as long afterwards as the contract

requires.

(b) The Government may inspect and test all supplies
called for by the contract, to the extent practicable at
all places and times, including the period of manufac-
ture, and in any event prior to acceptance. The Gov-
ernment shall perform inspections and tests in a manner
that will not unduly delay the work. “Supplies,” as
used in this clause, includes but is not limited to raw
materials, components, intermediate assemblies, end
products, and lots of supplies.

(c) If the Government performs inspection or test on
the premises of the Contractor or a subcontractor, the
Contractor shall provide and shall require subcontrac-
tors to provide, without additional charge, all reason-
able facilities and assistance for the safe and convenient
performance of these duties. Except as otherwise pro-
vided in the contract, the Government shall bear the
expense of Government inspections or tests made at
other than the Contractor’s or subcontractor’s prem-
ises; provided, that in case of rejection, the Govern-
ment shall not be liable for any reduction in the value
of inspection or test samples.

(d) (1) When supplies are not ready at the time
specified by the Contractor for inspection or test, the
Government may charge to the Contractor the addi-
tional cost of inspection or test.

(2) The Government may also charge the Contrac-
tor for any additional cost of inspection or test when
prior rejection makes reinspection or retest neces-

sary.
199
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N .
“ (e) The Government has the right either to reject or
» to require correction of nonconforming supplies. Sup-
: plies are nonconforming when they are defective in
5 material or workmanship or are otherwise not in con-
b, formity with contract requirements. The Government
4 may reject nonconforming supplies with or without
. disposition instructions.
-4 (f) The Contractor shall remove supplies rejected or
required to be corrected. However, the Contracting
Officer may require or permit correction in place,
N promptly after notice, by and at the expense of the
,ﬁi Contractor. The Contractor shall not tender for accept-
R ance corrected or rejected supplies without disclosing
N the former rejection or requirement for correction.
(g) If the Contractor fails to promptly remove, re-
- _place, or correct rejected supplies that are required to
o be removed or to be replaced or corrected, the Gov-
2 : emment may either (1) by contract or otherwise,
2 remove, replace, or correct the supplies and charge the
‘ cost to the Contractor or (2) terminate the contract for
4 default. Unless the Contractor corrects or replaces the
A supplies within the delivery schedule, the Contracting
Officer may require their delivery and make an equita-
%’ ble price reduction. Failure to agree to a price reduc-
DK tion shall be a dispute.
' (h) (1) If this contract provides for the performance
e of Government quality assurance at source, and if re-
ﬁ quested by the Government, the Contractor shall fur-
. ‘4 nish advance notification of the time (i) when contrac-
b, tor inspection or tests will be performed in accordance
E with provisions of the contract and (ii) when the sup-
plies will be ready for Government inspection.
¢ (2) The Government request shall specify the
_‘_‘;.;‘ period and method of the advance notification and
34 the Government representative to whom it shall be
N4 furnished. Requests shall not require more than 2

o

workdays of advance notification if the Government

representative is in residence in the Contractor’s

plant, nor more than 7 workdays in other instances.

(i) The Government shall accept or reject supplies as
promptly as practicable after delivery, unless otherwise
provided in the contract. Government failure to inspect
and accept or reject the supplies shall not relieve the
Contractor from responsibility, nor impose liability on
the Government, for nonconforming supplies.

(j) Inspection and test by the Government do not
relieve the Contractor of responsibility for defects or
other failures to meet contract requirements discovered
before acceptance. Acceptance shall be conclusive,
except for latent defects, fraud. gross mistakes amount-
ing to fraud, or as otherwise provided in the contract.

(End of clause)
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52.246-12 Inspection of Construction.

As prescribed in 46.304, insert the following clause in
all fixed-price construction contracts expected to
exceed $10,000 and, when considered to be in the Gov-
ernment’s interest, in contracts of lesser value:

INSPECTION OF CONSTRUCTION (DATE)

(a) The Contractor shall maintain an adequate in-
spection system and perform such inspections as will
assure that the work called for by this contract con-
forms to contract requirements. The Contractor shall
maintain adequate inspection records and make them
available to the Government. All work shall be con-
ducted under the general direction of the Contracting

Y Officer and is subject to Government inspection and

‘-,;‘: test at all places and at all reasonable times before

;g‘,:. acceptance to insure strict compliance with the terms

e of the contract. “Work” includes, but is not limited to,
materials, workmanship, and manufacture and fabrica-

o tion of components.

Kt (b} Government inspections and tests are for the sole

1.."& benefit of the Government and do not—

KLy (1) Relieve the Contractor of responsibility for

é‘@ providing adequate quality control measures;

(2) Relieve the Contractor of responsibility for

A3 damage to or loss of the material before acceptance;

e (3) Constitute or imply acceptance; or

" (4) Affect the continuing rights of the Government

A3 after acceptance of the completed work under para-

-E graph (h) below.

—_ (c) The presence or absence of a Government inspec-

\;;; tor does not relieve the Contractor from any contract

'y requirement, nor is the inspector authorized to change

:ﬁ any provision of the specifications without the Con-
; tracting Officer’s written authorization.
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5 (d) The Contractor shall promptly furnish, without
:,: additional charge, ail facilities, labor, and material rea.
-.%- sonably needed for performing such safe and conven-
:‘: ient inspections and tests as may be required by the
*‘ Contracting Officer. The Government may charge to
the Contractor any additional cost of inspection or test
X when work is not ready at the time specified by the
-‘ Contractor for inspection or test, or when prior rejec-
% tion makes reinspection or retest necessary. The Gov-
k ' ernment shall perform all inspections and tests in a
hio manner that will not unnecessarily delay the work.
Special, full size, and performance tests shall be per-
N formed as described in the contract.
.J_ (e) The Contractor shall, without charge, replace or
3 oy correct work found by the Government not to conform
1484 to contract requirements, unless in the public interest
e the Government consents to accept the work with an
- appropriate adjustment in contract price. The Contrac-
: tor shall promptly segregate and remove rejected mate-
5o rial from the premises.
X ‘ (f) If the Contractor does not promptly replace or
33, correct rejected work, the Government may (1) by
) contract or otherwise, replace or correct the work and
o charge the cost to the Contractor or (2) terminate for
Pos default the Contractor’s right to proceed.
& () If, before acceptance of the entire work, the
& 4 Government decides to examine already completed
L work by removing it or tearing it out, the Contractor,

on request, shall promptly furnish all necessary facili-
ties, labor, and material. If the work is found to be

ey
:;?: defective or nonconforming in any material respect due
b to the fault of the Contractor or its subcontractors, the
;;‘_,é:f Contractor shall defray the expenses of the cxamipation
Pt and of satisfactory reconstruction. However, if the
- work is found to meet contract requirements, the Con-
\ : tracting Officer shall make an equitable adjustment for
39 the additional services involved in the examination and
}.} reconstruction, including, if completion of the work
3 N was thereby delayed, an extension of time.
- : (h) Unless otherwise provided in the contract. the
Government shall accept. as promptly as practicable
:.-; after completion and inspection, all work required by
'-‘.;\4 the contract or that portion of the work the Contract-
; ! ing Officer determines can be accepted separately. Ac-
e, ceptance shall be final and conclusive except for latent
- defects, fraud, gross mistakes amounting to fraud. or
o e the Government's rights under any warranty or guar-
o antee.
e (End of clause)
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$2.246-4 Inspection of Services—Fixed-Price.

As prescribed in 46.302-3, insert the following clause

in fixed-price service contracts expected to exceed
$10,000 and, when considered to be in the Govern-
ment’s interest, in contracts of lesser value. Service
contracts involvirig the furnishing of supplies shall in-
clude both this clause and the clause at 52.246-2, In-
spection of Supplies—Fixed-Price:

INSPECTION OF SERVICES—FIXED-PRICE
(DATE)
(a) The Contractor shall provide and maintain an

inspection system acceptable 10 the Government cover-
ing the services under this contract. Records of all
inspection work by the Contractor shall be kept com-
piete and made available to the Government during
contract performance and for as long afterwards as the
contract requires.

(b) The Government may inspect and test al] services

called for by the contract. 10 the extent practicable at
all times and places during the term of the contract.
The Government shall perform inspections and tests in
a manner that will not unduly delay the work. “Serv-
ices,” as used in this clause, includes services per-

formed, workmanship, and material furnished or uti-
lized in the performance of services.

{(c) If any of the services do not conform with con-
tract requirements, the Government may require the
Contractor to perform the services again in conformity
with contract requirements, at no increase in contract
amount. When the deficiency in services cannot be
corrected by reperformance, the Government may (1)

require the Contractor to take necessary action to
ensure that future performance conforms to contract
requirements and (2) reduce the contract price to re-
flect the reduced value of the services performed.

(d) If the Contractor fails to promptly perform the
services again or to take the necessary action to ensure
future performance in conformity with contract re-
quirements, the Government may (1) by contract or
otherwise, perform the services and charge to the Con-
tractor any cost incurred by the Government that is
directly related to the performance of such service or
(2) terminate the contract for default.

(End of clause)
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MILITARY STANDARD
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SAMPLING PROCEDURES AND TABLES
FOR INSPECTION BY ATTRIBUTES

WCn™

1.

1.1 PURPOSE. This publication estab-
lishes sampling plans and procedures for
inspection by attributes. When specified by
the responsible authority, this publication
shall be referenced in the specification, con-
tract, inspection instructions, or other docu-
ments and the provisions set forth herein
shall govern. The “responsible authority”
shall be designated in one of the above
documents.

1.2 APPLICATION. Sampling plans des-
ignated in this publication are applicable, but
not limited, tc inspection of the following:

2. Znd items.

b. Components and raw materials.
¢. Operations.

d. Materials in process.

e. Supplies in storage.

f. Maintenance operations.

g. Data or records.

h. Administrative procedures.

These plans are intended primarily to be
used for a continuing series of lots or batches.

SCOPE

The plans may also be used for the inspection
of isolated lots or batches, but, in this latter
case, the user is cautioned (o consult the
operating characteristic curves to find a pian
which wil! yield the desired protecticn
11.6).

L See

1.3 INSPECTION. Inspection is the proc-
ess of measuring, examining, testing, or
otherwise comparing the unit of product (see
1.5) with the requirements.

1.4 INSPECTION BY ATTRIBUTES. In-
spection by attributes is inspection whereby
either the unit of product is classified simply
as cefective or nondefective, or the numoer
of defects in the unit oi product is countec.
with respect 10 a given requirement or set
of requirements.

1.5 UNIT OF PRODUCT. The unit of
product is the thing inspected in order to
determine its classification as defective or
nondefective or to count the number of de-
fects. It may be a single article, 5 pair, a set,
a length, an area, an operation, a volume, a
component of an end product, or the end
product itsel{. The unit of product may or
may not be the same as the unit of purchase.
supply. production, or shipment.
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2. CLASSIFICATION OF DEFECTS AND DEFECTIVES

2.1 METHOD OF CLASSIFYING DEFECTS.
A classification of defects is the enumeration
of possible defects of the unit of product
classified according to their seriousness. A
defect is anyv nonconformance of the unit of
product w:th specified requirements. Defects
will normally be grouped into one or more
of the following classes; however, defects
may be grouped into other classes, or into
subclasses within these classes.

2.1.1  CRITICAL DEFECT. A critical de-
fect is a defect tha judgment and experience
indicate is.iikely to result in hazardous or
unsafe conditions for individuals using,
maintaining, or depending upon the product;
or a deflect that judgment and experience
indicate s Lixely to prevent performance of
*he tacuical funition of - major end item such
as a shp airerait, tank, missile or space
vohicle. NOTE: For a special provision re-
«ating to critical defects, see 6.3

2.1.2 MAJOR DEFECT. A major defect
's a defect, other than critical, that is likely
o resu!lt in failure. or to reduce materially
the usability of the unit of produet for its
intended purpose.

2.1.3 MINOR DEFECT. A minor defect
is a defect that is not likely to reduce ma-
terially the usability of the unit of product
for its intended purpose, or is a departure
from established standards having little bear-
ing on the effective use or operation of the
unit.

2.2 METHOD OF CLASSIFYING DEFEC-
TIVES. Adefective is a umit of product which
contains one or more defects. Defectives wiil
usually be classified as follows:

2.2.1 CRITICAL DEFECTIVE. A critica:
defective contains one or more critical de-
fects and may also contain major and or
minor defects. NOTE: For a specia! provi-

sion relating t zritics’ defectives, see 6 2.

2.2.2 MAJOPR DEFECTIVE. A mizror de-
fective conta:ng ane 3r more major dofects,
and may also contain minor defects but con-
tains no critical defect.

2.2.3 MINOR DEFECTIVE. A minor de-
fective contains-one or more minor defec:s
but contains no critizal or major defect.

3. PERCENT DEFECTIVE AND DEFECTS PER HUNDRED UNITS

3.1 EXPRESSION OF NONCONFORM-
ANCE. The extent of nonconformaiice of
produst shall be expressed either in terms
of percent defective or 1n terms of defects per
hundred un:'s.

3.2 PERCENT DEFECTIVE. The percent
defect:ve of any given guantity of units of
¢ s onc hunders (:—2s the number of

ive units of ')"OG'JC‘ ¢antzined therein

‘e tolas number of anits of proa-

[ 3]

Numir of deiectives

Fercs rfecune = T 100
ereent defecuse Numinr o' units nspected

3.3 DEFECTS PER HUNDRED UNITS. Thre
number of defects per nundrec uniis of any
given guantisy of units »f product is one
hundred times the rumber of defects cor-
tained therein t(one or more defects baing

possioie in ary un:it ol produci} <iided by

[l

the towal number ol unitz of pradusi b

N e

De.ccts per Vaomors 5wl

Lunares Uniu Cumioer o une
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4. ACCEPTABLE QUALITY LEVEL (AQL,

4.1 USE. The AQL, together with the
Sample Size Code Letter, is used for index-
ing the sampling plans provided herein.

4.2 DEFINITION. The AQL is the max-
imum percent defective (or the maximum
number of defects per hundred units) that,
for purposes of sampling mspection, can be
considered satisfactory as a process average

(see 11.2).

4.3 NOTE ON THE MEANING OF AQL.
When a consumer designates some specific
value of AQL for a certain defect or group
of defects, he indicates to the supplier that
his (the consumer’s) acceptance sampling
plan will accept the great majority of ihe lots
or batches that the supplier submits, pro-
vided the process average level of percent
defecuive (or defects per hundred units) in
these lots or batches be no greater than the
designated vaiue of AQL. Thus, the AQL
is a designated value of percent defective (or
defects per hundred units) that the consumer
indicates will be accepted most of the time
by the acceptance sampling procedure to be
used. The sampling plans provided herein
are so arranged that the probability of ac-
ceptance at the designated AQL value de-
pends upcn the sample size, being generally
higher for large samples than for small ones.
for a given AQL. The AQL alone does not

5. SUBMISSION

5.1 LOT OR BATCH. The term lot ¢-
batch shall mean “inspection iot" or “inspez-
tion batch,” i.e., a collection o{ units oi prez-
uct from which a sample is to be drawn and
inspected to determine coniormance with the
azceplaotity criceriz, anc may difier from 2
collection ol uniis designated as a lo. or baiwch

.

()
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describe the protection to the = cumer for
individual Yots or batchies bt o - Jirectly
relates to what might be vxprcted from a
series of 1ot ar batches pr o vided the steps
indicated o thi, pubiicat: noare tnkon 1t s
necessary, to refer to the operasting character-
istie curve of the plan, v Jeterm.me what
protection the cunsumer w:ll Yave

4.4 UMITATION. Thedesgratan of an
AQL shail not impiv *hat the o plier has
the right U npply Koo gy onw defe e

umit of product

4.5 SPECIFYING AQls. The AGQL o he
used wiall be deagnated oohe contract or by
the res;wmiihis authority Diferent AGQLs
may be dowgiated Tor grear s of defects o n-
sidvre s o el e o e defenis
An AQL fora groap o0 b et nay he des-
ignated onaddition o AQLs for indnnidusd
defects, or subgroups. within that group
AQL values of 100 or less tay be expressed
either 1n percent defective cr in defects per
hundred units: those over 100 shall be ex-

pressed in defects per hundred units only.

4.6 PREFERRED AQls. The walues of
AQLs given i these tables are kuown as
preferred AQLs. (. for any product, an AQL
be designated other than a preferrad AQL,
these tables are not applicadble.

OF PRODUCT

coroother purposes e ¢ production, ship-

ment, ete )
5.2 FORMATION OF LOTS OR BATCHES.
mianner as may oe prescribea ssee 310 Zach

ov ¢r balcn snal:, as {ar &s s practicadie,
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5. SUBMISSION OF PRODUCT (Continued)

consist of units of product of a single type,
grade, class, size, and composition, manu-
factured under essentiaily the same cundi-
tions, and at essentially the same time.

5.3 LOT OR BATCH SiZE. The lot or
batch size 1s the number of units of product
n a lot or batch.

54 PRESENTATION OF LOTS OR
BATCHES. The formation of the lots or

batches, lot or batch size. and the manner
in which each lot or batch 1s to be presented
and 1dentified by the supplier shail be des-
ignated or approved by the responsible au-
thority. As necessary, the supplier shall
prov de adequate and suitable siorage space
for each lot or batch, equipment needed for
proper identification and presentation, and
personnel for all handling of product re-
quired for drawing of samples.

6. ACCEPTANCE AND REJECTION

6.1 ACCEPTABILITY OF LOTS OR
BATCHES. Acceptability of u lot or batch
will be determined by the use of a sampling
pian or plans associated with the designated
AQL or AQLs

6.2 DEFECTIVE UNITS. The right is re-
served to reject any unit of product found
defective during inspection whether that
unit of product forms part of a sample or
not, and whether the lot or batch as a whole
is accepted or rejected. Rejected units may
be repaired or corrected and resubmitted for
inspection with the approval of, and in the
manner specified by, the responsible au-
thority.

6.3 SPECIAL RESERVATION FOR CRITI-
CAL DEFECTS. The supplier may be required
at the discretion of the responsible authority
to inspect every unit of the lot or batch for

critical defects. The right is reserved to in-
spect every unit submitted by the supplier for
critical defects, and to reject the lot or batch
immediately, when a critical defect is founa.
The right is reserved also to sample, for crit-
ical defects, every lot or batch submitted by
the supplier and to reject any lot or batch
if a sample drawn therefrom is tound to con-
tain one or more critical defects.

6.4 RESUBMITTED LOTS OR BATCHES.
Lots or batches found unacceptable shall be
resubmitted for reinspection only after all
units are re-examined or retested and all de-
fective units are removed or defects cor-
rected. The responsible authority shall deter-
mine whether normal or tightened inspection
shall be used, and whether reinspection shall
include all types or classes of defects or for
the particular types or classes of defects
which caused initial rejection.

7. DRAWING OF SAMPLES

7.3 SAMPLE. A sample consists of one
or more units of product drawn from a lot or
batch, th~ units of the sample being selected
at random without regard to their quality.
The nnumber of units of product in the sample
is the sample size

7.2 REPRESENTATIVE SAMPLING. When
appropriate, the number of units in the sam-
ple shall be selected in proportion to the size
of sublots or subbatches, or parts of the lot or
batch, identified by some rational criterion.
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7. DRAWING OF SAMPLES (Continued)

When representative sampling is used, the
units from each part of the lot or batch shall
be selected at random.

7.3 TIME OF SAMPLING. Samples may
be drawn after all the units comprising the
lot or batch have been assembled, or sam-

ples may be drawn during assembly of the
lot or batch.

7.4 DOUBLE OR MULTIPLE SAMPLING.
When double or multiple sampling 1s to be
used, each sample shall be selected ower the
entire lot or batch.

8. NORMAL, TIGHTENED AND REDUCED INSPECTION

8.1 INITIATION OF INSPECTION. Nor-
mal inspection will be used at the start of
inspection unless otherwise directed by the
responsible authority.

8.2 CONTINUATION OF INSPECTION.
Normal, ughtened or reduced inspection
shall continue unchanged far each class of
defects or cefectives on successive lots or
batchs except where the switching proce-
dures given below require change. The
switching procedures given below require a
change. The switching procedures shall be

applied to each class of defects or defe~tives,

incependently.
8.3 SWITCHING PROCEDURES.

7.3.1  NORMAL TO TIGHTENED. When
ncrmai inspection is in efiect. tightened in-
spection shall he instituted when 2 out 6f 5
consecuilve lots or batches have been re-
jectea on original inspection (i.e. ignoring
resubmitted lots or batches for this vroce-
dure).

£.3.2 TIGHTENED TO NORMAL. When
tightened inspecticn 1s i effect, wormal in-
spection shall be :nstituted when 5 consecu-
tive lots or batches have been considered

a. The preceding 10 lots or batches (or
more, as indicated by the nute to Tabie VIII;
have been on normal inspection and none
has been rejected on originai inspection; and

b. The total number of defectives (or de-
fects) in the samples from the preceding 10
lots or batches (or such other number as was
used for condition “a" above) is equal to or
less than the applicable number given in
Table VIII. If double or multiple sampling
15 in use, all sampies inspected should be in-
cluded, not "first” sampies only; and

¢. Production is at a steady rate; and

d. Reduced inspection is considered de-
sirable by the responsible authority.

8.3.4 REDUCED TO NORMAL. When re-
duced inspection is in effect, normal inspec-
tion shall be instituted if any of the following
occur on original inspection:

a. A lot or batch is rejected; or

b. A lot or batch is consigered acceptable
under the procecures of 10.1.4; or

c. Production becomes irregular or de-
layed; or

d. Other conditions warrant that normai
inspection shall be instituted.

8.4 DISCONTINUATION OF INSPECTION.
In tHe évgnt that 10 consecutive lots or

acceptable on original ingpection.

e '

batches remain on tightened inspection (or
such other humber as may be designated by
the responsible authority), inspection under
the provisions of this document should be
discontinued pending action to itnprove the
quality of submitted material.

‘5 a

/d

‘.Q..
N

8.3.3 NORMAL TO REDUCED. When
rormal inspectionisin eflect, reduced inspec-
uon shall be instituted providing that all of
the [allowing condtions are sauisfied:
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9. SAMPLING PLANS

9.1 SAMPLING PLAN. A sampling plan
indicates the number of units of product
from each lot or batch which are to be in-
spected (sample size or series of sample
sizes) and the criteria for determining the
acceptability of the lot or batch (acceptance
and rejection numbers).

9.2 INSPECTION LEVEL. The inspection
level determines the relationship between
the lot or batch size and the sample size. The
inspection level to be used for any particular
requirement will be prescribed by the re-
sponsible authority. Three inspection levels:
i, II, and Iil, are given ir. Table I for general
uSe. Unless otherwise specified, Inspection
Level II wili be used. However, Inspection
Level I may be specified when less discrimi-
nation is needed, or Level III may be speci-
fied for greater discrimination. Four addi-
tional special levels: S-1, S-2, §~3 and $—4,
are given in the same table and may be used
where reiatively small sample sizes are neces-
sary and large sampling risks can or must be
tolerat

NOTE: In the designation of inspection
leveis S~1 to S—4, care must be exercised to
avoic AQLs inconsistent with these inspec-
tion leveis.

& CODEZ LETTERS. Sample sizes are
aesignated by coae letters. Table [ shall be
used to find the applicable code letter for the
narticular lot or bateh size and the prescribed

ingnastion iaval

_‘- L..‘ Q.. -

tain the sampling plan from Tables IT, III or
IV. When no sampling plan is available for a
given combination of AQL and code letter,
the tables direct the user to a different letter.
The sample size to be used is given by the
new code letter not by the original letter. If
this procedure leads to different sample sizes
for different classes of defects, the code letter
corresponding to the largest sample size de-
rived may be used for all classes of defects
when designated or approved by the respon-
sible authority. As an alternative to 2 single
sampling plan with an acceptance number
of 0. the plan with an acceptance number ¢f 1
with its correspondingly larger samrle size
for a designated AQL (where available', max
be used when designated or approved by the
responsible authority.

9.5 TYPES OF SAMPLING PLANS. Three
types of sampling plans: Single, Double and
Multiple, are given in Tables II, III and IV.
respectively. When several types of plans are
available for a given AQL and code letter,
any one may be used. A decision as to type
of plan, either single, double, or multiple,
when available for a given AQL anc code
letter, will usually be based upon the com-
parison between the administrative difficulty
and the average sampie sizes of the avaiiazi:
plans. The average sample size of muitin.z
plans is iess than for doubie (except in tic
case corresponding to single acceptance num-
per 1) and both of these are alwayvs less thzn
a singie samniz gize. Usually th: aaminisizz-

tive difnzuls Ton eimnle
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10. DETERMINATION OF ACCEPTABILITY

10.1  PERCENT DEFECTIVE INSPECTION.
To determine acceptability of a lot or batch
under percent defective inspection, the ap-
plicable sampling plan shall be used in
accordance with 10.1.1, 10.1.2, 10.1.3, 10.1 4,
and 10.1.5.

10.1.1  SINGLE SAMPLING PLAN. The
number of sample units inspected shall be
equai to the sample size given by the plan.
If the number of defectives found in the
sample 1s equal to or less than the acceptance
number, the lot or batch shall be considered
acceptable. If the number of defectives is
equal to or greater than the rejection num-
ber, the lot or batch shall be rejected.

10.1.2 DOUBLE SAMPLING FLAN. The
number of sample umts. inspected shall be
equal to the first sample size given by the
plan. If the number of defectives found in
the first sampie is equal to or less than the
first acceptance number. the lot or batch
shall be considered acceptable If the num-
ber of defectives found in the first sample is
equal to or greater than the first rejection
number, the lot or batch shall be rejected.
If the number of defectives found in the first
sample is between the first acceptance and
rejection numbers. a secornd sample of the
size given by the plan shall be inspected. The

number of defectives found in the frst and
second samples shall be accumulated. ¢ the
cumulative number of defectives is equa! to
or less than the second acceptance number,
the lot or batch shail be considered accept-
able. If the cumulative number of defectives
is equal to or greater than the second rejec-
tion number, the lot or batch shall be rejected.

10.1.3  MULTIPLE SAMPLE PLAN. Under
multiple sampling, the procedure shali be
similar to that specified in 10.1.2. except that
the number of successive samples required
to reach a decision may be more than two.

10.1.4 SPECIAL PROCEDURE FOR RE.
DUCED INSPECTION. Unrder reduced in-
spection, the sampling procedure may termi-
nate without eitner acceplance or rejeclion
criteria having been met. [a these circum-
stances the lot or batch wiil be considered
acceptabie, but norma! inspection wili be
reinstated starting with the next lot or

batch (see 834 (b)).

10,2 DEFECTS PER HMUNDRED UNITS IN.
SPECTION. To determine the acceptability
of a lot or batch under Defects per Hundred
Units inspection, the procedure specified for
Percent Defective inspection above shall be
used, except that the word “defects” shali be
substituted for "“defectives.”

SUPPLEMENTARY INFORMATION

119 QOPERATING CHARACTER!STIC
CURVES. Thne operating characteristic curves
for norma! inspection. shown in Table X
(pages 30-62), indicate tne vercentage of
lots or batches which meay be expected o be

{ : : ‘225 sameling plans
t Thesumvesghown

w2z {or coubl:

and multipie sampuing are maiched as ciosciy
as practicable. The O.C. curves showrn .cr
AQLs greater thar 10.0 ar> nased o- th2
Poisson distributior and zre eppiiciL o ot

deiexts per hundred unis iacoeldin: nose

. .
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11. SUPPLEMENTARY INFORMATION (Continued)

tive inspection; those for AQLs of 10.0 or
less and sample sizes larger then 80 are based
on the Poisson distribution and are applica-
ble either for defects per hundied units in-
spection, or for percent defective inspection
(the Poisson distribution being an adequate
approximation to the binomial distribution
under these conditions). Tabulated values,
corresponding to selected values of probabil-
ities of acceptance (P,,in percent) are given
for each of the curves shown, and, in addi-
tion, for tightened inspection, and for defects
per hundred units for AQLs of 10.0 or less
and sampie sizes of 80 or less.

11.2 PROCESS AVERAGE. The process
average is the average percent defective or
average number of defects per hundred units
(whichever is applicable) of product sub-
mitted by the supplier for original inspec-
tion. Original inspection is the first inspec-
tion of a particular quantity of product as
distinguished from the inspection of product
which has been resubmitted after prior
rejection.

11.3 AVERAGE OUTGOING QUALITY
(AOQ). The AOQ is the average quality of
outgoing product including all accepted lots
or batches, plus all rejected lots or batches
after the rejected lots or batches have been
effectively 100 percent inspected and all de-
fectives replaced by nondefectives.

11.4 AVERAGE OUTGOING QUALITY
LIMIT (AOQL). The AOQL is the maximum
of the AOQs for all possible incoming quali-
ties for a given acceptance sampling plan.
AOQL values are given in Table V-A for
each of the single sampling plans for normal
inspection and in Table V-B for each of the
single sampling plans for tightened inspec-
tion.

11.5 AVERAGE SAMPLE SIZE CURVES.
Average sample size curves for double and
multiple sampling are in Table IX. These
show the average sample sizes which may be
expected to occur under the various sampling
plans for a given process quality. The curves
assume r:¢ curtailment of inspection and are
approximate to the extent that they are
based upon the Poisson distribution, and that
the sample sizes for double and multiple
sampling are assumed to be 0.631n and 0.25n
respectively, where n is the equivalent single
sample size.

11.6 LIMITING QUALITY PROTECTION.
The sampling plans and associated proce-
dures given in this publication were designed
for use where the units of product are pro-
duced in a continuing series of lots or batches
over a period of time. However, if the lot
or batch is of an isolated nature, it is desira-
ble to limit the selection of sampling plans
to those, associated with a designated AQL
value, that provide not less than a specified
limiting quality protection. Sampling plans
for this purpose can be selected by choosing
a Limiting Quality (LQ) and a consumer's
risk to be associated with it. Tables VI and
VII give values of LQ for the commonly used
consumer'’s risks of 10 percent and 5 percent
respectively. If a different value of con-
sumer's risk is required, the O.C. curves and
their tabulated values may be used. The
concept of LQ may also be useful m specify-
ing the AQL and Inspection Levels for a
series of lots or batches, thus fixing minimum
sample size where there is some reason for
avoiding (with more than a given consumer’s
risk) more than a limiting proportion of de-
fectives (or defects) in any single lot or
batch.
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MIL-I-45208A
16 DECEMBER 1963
SUPERSEDING

MIL-1-45208 (ARMY)

12 OCTOBER 1961

NPD (NAYEXOS P-1034)
APPENDIX A (In Part)
26 FEBRUARY 1960

MILITARY SPECIFICATION
INSPECTION SYSTEM REQUIREMENTS

This specification. has been approved by the Department of Defense and is mandatory for use by
the Departments of the Army, the Navy, the Air Force and the Defense Supply Agency.

1. SCOPE

1.1 Scope. This specification establishes re-
quirements for comtractors’ inspection sys-
tems. These requirements pertain to the in-
spections and tests necessary to substantiate
product conformance to drawings, specifica-
Hops azd contract reguirzments azd to all in-
spections and tests required by the contract.
These requirements are in add:.ion to those
inspections and tests set forth in applicable
specifications and other contractual docu-
ments,

2 Applicability.

2.1 Applicability. This specification shall
apply to all suppliers or services when refer-
enced in the item specification, contract or
order.

1.2.2 Relation to Other Contract Require-
ments. The inspection system requirements
set forth in this specification shall be satisfied
in addition to all detail requirements con-
tained in the statement of work or in other
par:s of the contract. The contractor is re-
sponsible for compliance with all provisions
of the contract and for furmishing specified
articles which meet all requirements of the
contract. To the extent of any inconsistency
between the contract schedule or its general
provisions and this specification the contract
schedule and the general provisions shall con-
trol.

1.2.3 Options. This specification contains
fewer requirements than specification MIL~

2 U.S. GOVERNMENT PRINTING OFF'CE: 1981—703-023/3225

Q-9858, Quality Program Requirements. The
contractor may use, at his option, the require-
ments of MIL-Q-9838, in whole or in part,
whenever this specification is specified, pro-
vided no increase in price or fee is involved.
This option permits one uniform system in
the event the contractor is alreadr comnlving

with MI1L~Q~9853.
2. APPLICABLE DOCUMENTS

2.1 The following documents of the issue
in effect on date of invitations for bids form
a part of this specification to the extent speci-
fied herein.

SPECIFICATIONS

MILITARY
MII-Q-9858 Quality Program Re
quirements
MIL~C—~45662 Calibration System Re-
quirements

2.2 Amendments and Revisions. Whenever
this specification is amended or revised sub-
sequent to its contractually effective date, the
contractor may follow or authorize his sub-
contractors to follow the amended or revised
documert provided no increase in price or
fee is required. The contractor shall not be
required to follow the amended or revised
document except as a change in contracs. If
the contractor elects to follow the amended or
revised document, he shall notify the Con-
tracting Officer in writing of this election.
When the contractor elects to follow the pro-
visions of an amendment or revision, he must
follow them in full.
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MIL-1-45208A

2.3 Ordering Government Documents, Cop-
ies of specifications, standards and drawings
required by contractors in comnection with
specific procurements may be obtained from
the procuring agency or as otherwise directed
by the Contracting Offcer. .

3. REQUIREMENTS

3.1 Contractor Responsibilities, The con-
tractor shall provide azd moizntain an inspec-

and type of deficiencies found, the quantities
approved and rejected and the zature of cor
rective action taken as appropriate.

32.3 Correciive Aciiom. Thae contractor
shall take prompt action to correct assign-
able conditions which have resulted or could
result in the submission to the Government of
supplies and services which do not conform
to (1) the quality assurance provisions of th
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whether manufactured or processed by the
contractor, or procured from subcontractors
ar vendors. The contractor shall perform or
Eave performed the inspectons and tests re-
quired to substantiate product conformance
to drawing, specifications and contract re-
Quiremexnts and shall also pexform or have
verformed all insvections and tests otherwise

sguired 57 the conimost The contractor's in-

re&ga—ue- ) vass wemee—mwwve = - m v
spection system shall be documented axd shall
be available for review by the Govermment
Representaiive pricr fo the injtizEon of pre-
duction and throughout the life of the con-
tract, The Goveroment at its option may fur-
nish written notice of the acceptability or
non-acceptability of the inspection system.
The contracior shall notify the Government
Representative in writing of any change to
his inspection system. The inspection system
shall be subject to disapproval if changes
thereto would result in nonconforming prod-
uct.

3.2 Documentation, Records and Corzective
Action.

321 Inspeciion and Testing Documenta-
tion. Inspeczon and testizg shail be pre-
scribed by ciear, compiete aad ca—ent in-
souctiors. The insttuctons snall assure
inspection and test of materials work in pro-
cess and completed atticies as required by the
item specification ard the comiract. In addi-

' e . Py PYRRA e et
.t tion system which will assure that all supplies ltem.sp ecincation, (2) inspections and ta‘f“"‘
- - e - X requiza’ B tha coriract z2xd (3) other in-
" and services suomitied 35 e Govarnmen:t for S'p. fons and t‘ :s pequired o sabstantiace
- acceptance conform to contract requirements ectl ) es iz sasstan

. product conformance.

3.2.4 Drowings cnd Changes. The contrac-
tor’s inspection system shall provide for pro-
cedures whica will assure ttal fhe latest
applicable drawings, speziications azd i=n-
structions required by the contmact, as well as
authorized changes thereto, are used for fab-
rication, inspection and iestirg.

2.2 Yeosuring and Tesr Zqripment. The
contractor stall provide and rmzintain gages
and other measuring and iasiing devices nec-
e23ary {0 assure that supplics conderm 00 =
technical requirements. In order to assure
continned accuracy, these devices shall be
calibrated at established intervals against
certified standards which have lmowz wvalid
relationships to natonal standards. If prod-
uction tooling, such as jigs, Sxtures, fem-
plates, and patierns s used as a media of (n-
specton, sucl devices shall also be proved for
accuracy at estzblished intervals, Calibration
of inspection equipment shall be in acsardance
with MIT—~-C~i5662. When required, the con-
tractor's measuring and testng equipmern:
shall be made available for use by the Govers:
ment Lepresentative 0 ¢irermiine conform-
ance of product with conract requirsmernts.
In addiZon, if condifons warrant, conmae-
tor’s personnel skhall be =3de avaiiabie for
operation of suck devices and Jor veridezton
of their accuracy and condition. ’

= ton, criteria for apmroval and rejection of o 5
- sroducs s=all be included. :..4 Pro.ce§quant:'o'ls. Process con cl Fro-
e "o 2 o Th - nall . cecures shall be an iztegrai zazt of the iz.
b bodel - . - . . )
-a . '3.—.& vécoras. Lae °°1?:n°_°°r SBAL ZAIR- gpection systam when such inspections arz o
2o " - bed - .- . .
-0 dgequate TECOITS O AL LRSPECioRS 82d pap- of the specifcation or the conTacs.
K tests. The records sazll indicate the nature
¥ and oumber of ooservaticzs made, the number 3.5 Indication of Inspection Status. Ths
&
e 2
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contractor snall maintain a positive system
for identifying the inspection status of sup-
plies. Identification may be accomplished by
means of stamps, tags, routing cards, move
tickets, tote box cards or other control devices.
Such controls shall be of a design distinetly

N different from Government inspection identi-
0y fication.

3.6 Government-furnished Material. When
e material is furnished by the Government, the

i , : :

N contractor’s procedures shall include as 2a min-
\£ : imum the following:
N (a) Examination upon receipt, consist-

ent with practicability, to detect
damage in transit;

(b) Inspection for completeness and pro-
per type;

(¢) Periodic inspection and precautions

- to assure adequate storage condi-
tions and to guard agzinst damage
from handling anc deterioration
during storage;

(d) Functioral testing, either prior to or
after installation, or both, as re-
guirzd by contract to determine
satisfactory operation;

(e) Identification and protection from
improper use or disposition ; and

(f) Verification of quantity.

]

B A
RPN
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3.6.1 Damaged Government-furnished Ma-
tericl. The contractor shall report to the
Government Representative any Government-
furnished material found damaged, malfunc-
tioning or otherwise unsuitable for use. In the
event of damage or malfunction during or
poas after installation, the contractor shall deter-
mine and record probable cause and necessity
for withholding material from use.

3.7 Nonconforming Material. The contrac-
tor shall establish and maintain an effective
and positive system {or controiling noncon-
forming material, including procedures for
the identification, segregation, presentation
and disposition of reworked or repaired sup-
piies. Repair of nonconforming supplies shail
%e in accordance with documented procedures
acceprable to the Governmens:. The accentance
of nonconforming supplies is the prerogative
of and shall be as prescribed by the Govern-
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ment. All nonconforming supplies shail Le
positively identified to prevent use, shipment
and intermingling with conforming supplies.
Holding areas, mutually agreeable to the con-
tractor and the Government [lepresentative,
shall be provided by the contractor.

3.8 Qualified Products. The inclusion of a
product on the Qualified Products List only
signifies that at one time the manufacturer
made a2 product which met specification re-
quirements. It does not relieve the contractor
that meet all specification requirements or for
performing specified inspections and tests for
such material.

3.9 Sampling Inzpection. Sampling inspec-
tion procedures used by the contiractor to de-
termine quality conformance of supplies shall
be as stated in the contract or shall be sutjecs
to approval by the Government.

3.10 Inspeciion Provisigns. Altzrnu-ive in.
spection procedures and inspeciion equipment
may be used br the contractor when such pro-
cedures and equipment provide, as s mini-
mum, the gquality assurance required in the
contractual documents. Prior to applying such
alternative inspection procdures and inspec-
tion equipment, the contractor shall describe
them in a written propcsal and shall demon-
strate for the approval of the Governmen:
Representative that their effectiveness is
equal to or better than the contractual quality
assurance procedure. In cases of dispute as to
whether certain procedures of the contrac-
tor’s inspection system provide equal assur-
ance, the procedures of this specification, the
item specification and other contractual docu-
ments shall apply.

3.11 Government Inspection at Subcontrac-
tor or Vendor Facilities. The Government re-
serves the right to inspect at source supplies
or services not manufactured or periormed
within the contractor’s facility. Government
inspection shall not constitute acceptance; nor
shall it in any way replace contracsor inspec-
tion or otherwise relieve the contraczor I Liis
responsinility to furnish an acceptabic end
item. When inspection at subconiractors'

"
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plants is performed by the Government, such
inspection shall not be used by contractors as
evidence of effective inspection by such sub-
contractors. The purpose of this inspection is
t0 assist the Governmert Representative at
the contractor’s facility to determine the con-
formarnce of stpplies or services with contract
requirements. Such inspection ean only be re-
quested by or under authorization of the Gov-
ernment Eepresentatve.

- -

3u1d Govermmini Inspeciicn Foreiiez.

ments., When Government inspection is re-
quired, the contractor shall add to his pur-
chasing document the following statement:

“Government inspection is required

piios 0 shipment from your Dlazt.

Upezn recaipt of this order, promotly

notily the Governmen: Representa-

tive who normally services your

plaxt so that appropriate planning

for Governimen: inspecticn o3 e

accomplished.”

3112 Purcrcsing Documenits. Whern, ux.
der agthorizssen of the Govarmment Repre-
sentative, copies of the purchasing decument
are to be furmisned directly by the subcontrac-
tor or vendor to the Government Representa-
tive at his Zacility rather than through Gov-
erament channels the contractor shall add to
his purcaasing document a statement sub-
stantially as Sollows:

“On receipt of this order, promptly
furzish 3 copy to the Government

' Pecresentative wno norzally serv-
ices your plant or, 1f none, to the
pearest Army, Navy, Air Foree, or
Defense Supply Agency inspecton
ofSce. In the event the representa.
<ve or offica carnot be located, our
purchasing agent snould be notifed
immediately.”

3113 Referenced Dete. All decnments and
referenced data for purchases applying to a

Custodians:
Army-~)unitions Command
Nary—OftEce of Naval Material
Alr Force—=dq USAF
DSA-—=8q DSA

Government contract shall be avaiiable for re-
view by the Goverrment Representative to
determine compliance with the requiremerts
for the control of such purchases. Ccpies of
purchasing docurments required for Govera-
ment irspection purposes shall be furnished
in accordance with the imstructions of th
Government Representative.

3.12 Receiving Inspection. Subcontracted
or purchased supplies shall be subjestad o0 in.
stection after receipt, as necessary, to asscre
coalurmance W CoLATact requiremenci. e
contractor shall repori to the Govermment
Representative any nonconformance found on
Government scurce-inspected supplies and
shall require his supplier to coordinate with
bis Governmen: Depresentative or correctiv
aczion.

2.13 Government Evaluation. The contrac.
tor’s inspection svstam and suppiles generas
o7 the syoiam snal be subless 4o sviluztion
and verificoticn imspecsion by the Governm—ent
Representative to determine its efectveness
in supperting the cuality reciirex—ents estose
lished in tze detzil specificaticz, drawingy
and contract and as prescribed herein,

4. QUALITY ASSURANCE PROVISIONS

This section is not appliczable to this speci.
fxaton.

5. PREPARATION FOR DELIVERY

This secton is not applicable to this speci-
ficaton.

6. NOTES

6.1 Intended Use. This specifcation willap-
ply 40 the procursment of supplies and serv-
iceq gpecifed by the milifary procusement
agencies,

6.2 Order Dam. Procurement docz=exn:s
should specify the ttle, aumber and date cf
this specification.

Preparing activity:
Army—> Muniticns Command
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APPENDIX E

MIL-Q-9858A
16 DECEMBER 1963

SUPERSEDING

MIL-Q-9858
9 APRIL 1959

MILITARY SPECIFICATION
QUALITY PROGRAM REQUIREMENTS

This specifization has been approved by the Department of Defense and is mandatory for wee by
the Departments of the Army, the Navy, the Air Force and the Defense Supply Agency.

1. SCOPE

1.1 Applicability, This specification shall
apply to all supplies (including equipments,
sub-systems and systems) or services when
referenced in the item specification, contract
or order,

1.2 Contractual Intent. This specification
requires the establishment of a quality pro-
gram by the contractor to assure compliance
with the requirements of the contract. The
program aund procedures used to implement
this specification shall be developed by the
contractor. The quality program, including
procedures, processes and product shall be
documented and shall be subject to review
by the Government Representative. The qual-
ity program is subject to the disapproval of
the Government Representative whenever
the contractor’s procedures 4o not accom-
plish their objectives. The Government, at its
option, may furnish written notice of the
acceptability of the contractor’s quality pro-
gram.

1.3 Summary. An effective and economical
quality program, planned and developed in
consonance with the contractor’s other ad-
ministrative and technical programs, is re-
quired by this specification. Design of the
program shall be based upon consideration of
the technical and manufacturing aspects of
production and related engineering design
and materials. The program shall assure
adeguate quality throughout all areas of con-
tract performance; for example, design, de-
velcpment, fabrication, processing, assembly,
inspection, test, maintenance, packaging,
shipp’ng, storage and site instaliation.

All supplies and services under the con-
tract, whether manufactured or performed
within the contractor’'s plant or at any other
source, shall be controlled at !l poizts nec-
essary to assure conformance to contractual
requirements. The program shall provide for
the prevention and ready detection of dis-
crepancies and for timely and positive cor-
rective action. The contractor shall make
objective evidence of quaiity conformance
readily availabie to the Government Fepre-
sentative. Instructions and records for quezl-
ity must be contrelled.

The authority and responsibility of those
in charge of the design, production, testing,
and inspection of quality shall be cleariy
stated. The program shall facilitate deter-
minations of the efTects of quality deficiencies
and quality costs on price. Facilities and
standards such as drawings, engineering
changes, measuring equipment and the like
which are necessary for the creation of the
required quality shall be effectively managed.
The program shall include an eTective con-
trol of purchased materials and subcontraci-
ed work. Manufacturing, fabrication and
assembly work conducted within the contrac-
tor’s plant shall be controlled compietely
The quality program shal! also inciude ef-
fective execution of responsibilities shared
jointly with the Government or related to
Government functions, such as control of
Government property and Government
source inspection.

1.4 Relation to Other Contract Reguire-
ments. This specification and any procedure or

document executed in impiementztion there-

1
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MIL-Q-9858A

of, shall be in addition to and not in deroga-
tion of other contract requirements. The
quality program requirements set forth in
this specification shall be satisfied in addition
to all detail requirements contained in the
statement of work or in other parts of the
contract. The contractor is responsible for
compliance with all provisions of the con-
tract and for furnishing specified supplies
and services which meet ail the requirements
of the contract. If any inconsistency exists
between the contract schedule or its general
provisions and this specification, the contract
scheduie and the general provisions shall
control. The contractor's quality program
shall be planned and used in a manner to
support reliability effectively.

1.5 Relation to MIL-I-45208. This specifi-
cation contains requirements in excess of
those in specification MIL~I1-45208, Inspec-
tion Svstem Reguirements, inasmuch as total
conformance 10 coniract requirements is ob-
tained best bv controlling work operations,
manufacturing processes as well as inspec-
tions and tests.

2. SUPERSEDING, SUPPLEMENTA-
TION AND ORDERING

2.1 Applicable Documents. The following
documents of tne issue in effect on date of
the solicitation form a part of this specifica-
tion to the extent specified herein.

SPECIFICATIONS
MILITARY

SIIL-1-45208 —Inspection System Re-
quirements
MIL-C~15662 —Calibration System

Requirements

2.2 Amendments and Revisions. Whenever
this specification is amended or revised sub-
sequent to its contractually effective date,
the contractor mar follow or authorize his
subcontractors to follow the amended or re-
vised document provided noincrense in price
or fee iz requirac. The cantractor snull not
Le required o foliov the amended or revised
document except g & change in contract, If

2]
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the contractor elects to fcllow the amended
or revised document, he shall nulify the Cnn-
tracting Officer In writing of this election.
When the contractor elects to follow the
provisions of an amendment or revision, he
must follow them in full.

2.3 Ordering Government Documents. Cop-
ies of specifications, standards ard drawings
required by contractors in connection with
specific procurements may be obtained from
the procuring agency, or as otherwise direct-
ed by the Contracting Officer.

3. QUALITY PROGRAM MANAGEMENT

3.1 Organization. Effective management
for quality shall be clearly prescribed by the
contractor. Personnel performing quality
functions shull have sufficient, well-defined
responsibility. authoritv and the organiza-
tional freedom to identifyv and evaiuate qual-
ity problems and o initiate, recommenc or
provide solutions. Management regulariy
shall review the status and adeguacy of the
quality pregram. The term “quality procram
requirements’ as used herein identifies the
collective requirements of this specification.
It does not mean that the fulfiliment of the
requirements of this specification is the re-
sponsibility of any singie contractor’s organ-
ization. function or person.

3.2 Initial Quality Planning. The contrac-
tor, during the earliest practical phase of
contract perfcrmance, shall conduct a com-
plete review of the requirements of the con-
tract to identify and make timelr provision
for the special controls, processes. test equip-
ments, fixtures, tooling and skilis required
for assuring product quality. This initial
planning will recognize the need and provide
for research, when necessarv, to undate in-
spection and testing techniques. Ins‘rumenta-
tion and correlation of inspection and test
results with manufacturing methnads and
processes. This planning will also provide
appropriate review and action to assure com-
patibiiity of munufacturing, inspection, test-
ine and documentation.

LA S §

3.3 Work Instructions. The cuality pro-
gram shall assure that all work affecting
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quality (including such things as pur-
chasing, handling, machining, assembling,
fabricating, processing, inspection, testing,
modification, installation, and any other
treatment of product, facilities, stardards or
equipment from the ordering of materials to
dispatch of shipments) shall be prescribed
in clear and complete documented instruc-
tions of a type appropriate to the circum-
stances. Such instructicns shall provide the
criteria for performing the work functious
and they shall be compatible with acceptance
criteria for workmanship. The instructions
are intended also to serve for supervising,
inspecting and managing work. The prepara-
tion and maintenance of and compliance with
work instructions shall be monitored as a
function of the quality program.

3.4 Records. The contractor shall maintain
and use any records or data essential to the
economical and effective operation of his
quality program. These records shall be
available for review by the Government Rep-
resentative and copies of individual records
shall be furnished him apon request. Records
are considered one of the principal forms of
objective evidence of quality. The qualitv
program shall assure that records are com-
plete and reliable. Inspection and testing rec-
ords shall, as a minimum, indicate the nature
of the observations together with the num-
ber of observations made and the number
and tvpe of deficiencies found. Also. records
for monitoring work pertformance and for
inspection and testing shall indicate the ac-
ceptability of work or products and the ac-
tion taken in connection with deficiencies.
The quality program shall provide for the
analysis and use of records as a basis for
management action.

3.5 Corrective Action. The quality program
shall detect promptly and correct assignabie
conditions adverse to quality. Design, pur-
chasing, manufacturing, testing or other
operations which could result in or have re-
sulted in defective supplies, services, facili-
ties, technical data, standards or other
elements of contract performance which
could create excessive losses or costs must
be identified and changed a< a result of the

AR I G

MIL-0-9858A

quality orogra.m Corrective action will ex-
tend to the performance of all suppliers and
vendors and will be responsive ‘o data and
product forwarded from users. Corrective
action shall include as a2 minimum:

(a) Analysis of data and examination of
product scrapped or reworked to determine
extent and causes;

(b)Y Analysis of trends in processes or
performance of work to prevent noncon-
forming product; and

(¢) Introduction of required Iimprove-
ments and corrections, an initial review of
the adequacy of such measures and monitor-
ing of the effectiveness of corrective action
taken.

3.6 Costs Related to Quality. The contrac-
tor shall maintain and use gualitv cost data
as a management eiement of the quality pro-
gram. These data shall serve the purpose of
identifying the cost of both the prevention
and correction of nonconforming sunpiies (..
g., labor and material invnlved in material
spoilage caused by defective work, correc-
tion of defective work and for quality conzrol
exercised by the contractor at subcontrac-
tor's or vendor's facilities). The specific qual-
ity cost data to be maintained and used will
be determined by the contractor. These data
shall, on requess, Le idensifed and made avail-
abie for “on site” review by the Gnvarament
Representative.

4. FACILITIES AND STANDARDS

4.1 Drawings, Documentation and Changes.
A procedure sitall be maintained thar con-
cerns itself wirth the ¢ dequacv, the complete-
ness and the currentress of drawings and
with the control of changes in dosiom. With
respect to the currentness of drawingz and
changes, the contractor shall assura that re-
quirements for the effectivit point of
changes are met and that obsolete drawings
and change requiraments are removed from
all points of issue and use. Some means of
recording the etfective points shuail be em-
ployed and be available to the Government.

With respect to design drawings and de-
sign specifications, a procedure shall be
maintained that shall provide for the evalua-
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tion of thelr 2ngineering adequacy and an
.

evaiuation of the adequacy oI proposed
changes. Tue evaluation shall encompass

both the adequucy in relution to standard
engincoring and design practices and the
adequacy with respect to the desien and pur-
pose of the product to which the drawing re-
lates.

With respect +to supplemental speci-
fications, oprocess instructions, production
engineering instructions, industrial engineer-
ing Instructions and work instructions re-
lating to 2 particular design, the contractor
shall be responsibie for a review of their
adequacy, currentness and completeness. The
quality program must provide complete cov-
arage of ail information necessary to produce
an article in complete conformity with re-
quirements of the design.

The quality program shall assure that
there is complete compiiance with contract
requirements for proposing, approving, and
effecting of engineering changes. The quality
program shall provide for monitoring ef-
fectively compilance with contractual en-
gineering changes requiring approval by
Government design authority. The quality
program shall provide for monitoring effec-
tivelv the drawing changes of lesser impor-
tance not requiring approval by Government
desizn authorities.

Dellverys of corract drawings and change
information to the Government in connection
with data acquisition shall be an integral part
of the quality program. This includes full
compliance with contract requirements con-
cerning rights and Jata both proprietary and
other. The quality program’s responsibility
for drawings and changes extend to the draw-
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established periods to ussure continued .o-
curacy. The objective i3 *n assura :
spection and test equipmen:t s snedd,
replaced or repaired before it Hacomus nue
curate. The calibration of measurine an
testing equipment shail bhe in k
with military specification MIL-C—:3352. [n
addition. the contractor shail insure <ha use
of onlv such subcontractor and wvendor
sources that depend upon ecalibration svstems
which effectively controi the accuracy of
measuring and festing equipment.

oM Yarmyiees

4.3 Production Tooling Used as Media of
Inspection. When production jigs, dxtures.
tooling masters, templates, pattorns und
such other devices are used 2s media of in-
spection, thev shull be proved Tor accuracy
prior to release for use. These devices iail
be proved again for accuracy at intervu
formally established in a manner <o cause
their timely adjustment, repiacement or ve-
pair prior to becoming inaccurate,

1.4 Use of Contractor’s Inspection Equip-

N

ment. The contractor's gagas, measuring and
testing devices shall be made available for
use by the Government when required to
determine conformance with concracs re-
quirements. If conditions warrant, concrae-
tor’s personnel shall be made available for
operation of such devices and or verificazion
of their accuracy and condition.

4.5 Advanced Metrology Requirements.
The quality program shall include zimely
identification and report to the Contracting
Officer of any precision measurement need
exceeding the known state of the art.

5. CONTROL OF PURCHASES

3.1 Responsibility. The contractor is re-

W atela
ll‘.‘

ings and changes provided by the subcontrac-
tors and vendors for the contract. sponsible for assuring that all supplies and
i services procured from his suppliers (sub-

Y

1.2 Measuring and Testing Equipment.
The contractor shall provide and maintain
gages and other measuring and testing de-
vices necessary to assure that supplies con-

contractors and vendors) conform to the
contract requirements. The selection of
sources and the nature and extent of control
exercised by the contractor shall be depend-

form to technical reguirements. These ent upon the type of supplies, his supplier’s
devices shall be calibrated against certified  demonstrated capability to perform. and the
@ measurement standards which have known quality evidence made available. To assure
- valid relationships to national standards at  an adequate and economical control of such
- .
- ,
e
N
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material, the contractor shall utilize to the
fullest extent objectives evidence of quality
furnisned by his suppliers. When the Gov-
ernment elects to perform inspection at a
supplier’s plant, such inspection shall not be
used by contracrors as evidence cf effective
control of quality by such suppliers. The in-
clusion of a product on the Qualified Prod-
ucts List only signifies that at one time the
manufacturer made a product which met
specification requirements. It does not relieve
the contractor of his responsibility for furn-
ishing supplies that meet all specification re-
quirements or for the performance of
specified inspections and tests for such ma-
terial. The effectiveness and integrity of the
control of quality by his suppliers shall be
assessed and reviewed by the contractor at
intervals consistent with the complexity and
quantity of product. Inspection of products
upon delivery to the contractor shall be used
for assessment and review to the extent nec-
essary for adequate assurance of quality.
Test reports. inspection records, certificates
and other suitable evidence relating to the
supplier’s control of quality should be used in
the contractor’s assessment and review. The
contractor’s responsibility for the control of
purchases includes the establishment of a
procedure for (1) the selection of qualified
suppliers, (2) the transmission of applica-
ble design and quality requirements in the
Government contracts and associated tech-

MIL-0-98334A

applicable requirements for manufacturing,
inspecting, testing, packaging, and anv re-
quirements for Goverrumant or c¢ontracicr
inspections, qualification or approvais. Tach-
nical requirements of the foilowing natura
must be included by statement or raference
as a part of the required clear description:
all pertinent drawings, engineering change
orders, specifications (including inspection
system or quality program requirements),
reliability, safety, weight, or other special
requirements, unusual test or inspection pro-
cedures or equipment and any special revi-
sion or model identification. The description
of products ordered shall include a require-
ment for contractor inspeciion at the sub-
contractor or vendor source when such action
is necessary to assure that the contractor’s
quality program effectively implements the
contractor’s responsibility for complete as-
surance of product quality. Requirements
shall be included for chemical and physical
testing and recording in connection “#itn the
purchase of raw materials by his suppliers.
The purchase orders must also contain a re-
quirement for such suppliers to notif: and
obtain approval from the contractor of
changes in design of the products. Necessary
instructions should be provided when provi-
sion is made for direct shipment from the
subcontractor to Government activities.

6. MANUFACTURING CONTROL

.
-

nical requirements, (3) the evaluation of the
adequacy of procured items, and (4) effec-
tive provisions for early information feed-

6.1 Materials and Materials Control. Sup-
plier’s materials and products shall be sub-

1-
.
.A

o a
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back and correction of nonconformances.

5.2 Purchasing Data. The contractor’s
quality program shall not be acceptable to
the Government unless the contractor re-
quires of his subcontractors a quality effort
achieving control of the quality of the serv-
ices and supplies which they provide. The
contractor shall assure that all applicable re-
quirements are properly included or refer-
enced in all purchase orders for products
ultimately to apply on a Government con-
tract. The purchase order shall contain a
complete description of the supplies ordered
including, by statement or reference, all

jected to inspection upon receipt to the
extent necessary to assure conformance to
technical requirements. Receiving inspection
may be adjusted upon the basis of the quality
assurance program exercised by suppliers.
Evidence of '~ . suppiiers’ satisfactory con-
trol of quality may be used to adjust the
amount and kind of receiving inspection.

The quality program shall assure that raw
materials to be used in fabrication or proec-
essing of products conform to the applicable
physical, chemical, and other technical re-
quirements. Laboratory testing shall be
employed as necessary. Suppliers shall be re-
quired by the contractor’s quality program
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to exercise equivalent control of the raw ma-
terials utilized in the production of the parts
and items which they supply to the con-
tractor. Raw material awaiting testing must
be separately identified or segregated from
already tested and approved material but
can be released for initial production, pro-
viding that identification and control is
maintained. Material tested and approved
must be kept identified until such time as its
identity is necessarily obliterated by process-
ing. Controls will be established to prevent
the inadvertent use of material failing to
pass tests.

6.2 Production Processing and Fabrication.
The contractor’s quaiity program must as-
sure that all machining, wiring, batching,
shaping and all basic production operations of
any type together with all processing and
fabricating of any type is accomplished under
controlled conditions. Controlled conditions
include documented work instructions, ade-
quate production equipment, and any special
working environment. Documented work in-
structions are considered to be the criteria
for much of the production, processing and
fabrication work. These instructions are the
criteria for acceptable or unacceptable “work-
manship”. The quality program will erfec-
tively monitor the issuance of and compliance
with ail of these work instructions.

Physical examination, measurement or
tests of the material or products processed
is necessary for each work operation and
must also be conducted under controlled con-
ditions. If physical inspection of processed
material is impossible or disadvantageous,
indirect control by monitoring processing
methods, equipment and personnel shall be
provided. Both physical inspection and proc-
ess monitoring shall be provided when con-
trol is inadequate without both, or when
contract or specification requires both.

Inspection and monitoring of processed
material or products shall be accomplished in
any suitable systematic manner selected by
the contractor. Methods of inspection and
monitoring shall be corrected any time their
unsuitability with reasonable evidence is
demonstrated. Adherence to selected methods

6
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for inspection and monitoring shall be com-
plete and continuous. Corrective measures
shall be taken when noncompliance occurs.

Inspection by machine operators, 2utomat-
ed inspection gages, moving line or lot sam-
pling, setup or first piece approval, produc-
tion line inspection station, inspection or test
department, roving inspectors — any other
type of inspection — shall be employed in
any combination desired by the coatractor
which will adequately and efficiently protect
product quality and the integrity of process-
ing.

Criteria for approval and rejection shall
be provided for all inspection of product and
monitoring of methods, equipment, and per-
sonnel. Means for identifying approved and
rejected product shall be provided.

Certain chemical, metaliurgical, biological,
sonic, electronie, and radiological processes
are of so complex and specialized a nature
that much more than the ordinary detailing
of work documentation is required. In ei-
fect, such processing may require an entire
work specification as contrasted with the
normal work operation instructions estab-
lished in normal plant-wide standard produc-
tion control issuances such as job operation
routing books and the lika. For these special
processes, the contractors’ quality pregram
shall assure that the process control pro-
cedures or specifications are adeguate and
that processing environments and the certify-
ing, inspection, authorization and monitoring
of such processes to the special degree neces-
sary for these ultraprecise and super-complex
work functions are provided.

6.3 Completed Item Inspection and Test.
ing. The quality program shall assure that
there is a system for final inspection and test
of completed products. Such testing shall
provide a measure of the overall quality of
the completed product and shall be per-
formed so that it simulates, to a sufficient
degree, product end use and functioning.
Such simulation frequently involves appro-
priate life and endurance tests and qualifi-
cation testing. Final inspection and testing
shall provide for reporting to designers any
unusual difficulties, deficiencies or question-
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N tion and retesting of amy characteristics tion. Repair or rework of ponconforming
iy affected. material shall be in accordance with docu-
N . . mented procedures acceptable to the Govern-
N 6.4 Handling, Storage a.n.d Delivery. The  ment. The acceptance of nonconforming
~ quality program shall provide for adequate  gupplies is a prerogative of and shall be as
work and inspection instructions for handl-  prescribed by the Government and may
/ ing, storage, preservation, packaging, and involve a monetary adjustment. All noncon-
i shipping to protect the quality of products  forming supplies shall be positively identified
: and prevent damage, loss, deterioration, de- to prevent unauthorized use, shipment ard
. gradation, or substitution of products. With  ntermingling with conforming supplies.
el respect to handling, the quality program  Holding areas or procedures mutually agree-
. shall require and monitor the use of proca-  able to the contractor and the Government
- dures to prevent handling damage to articles.  Representative shall be provided by the con-
; Handling procedures of this type include the  tractor. The contractor shall make kmown
{ use of special crates, boxes, containers, trans- {5 the Government upon request the data
2 portation vehicles and any other facilities  asgociated with the costs and losses in con-
N ft?r materials handling. Means s}}all be pro-  npection with scrap and with rework neces-
- vided for any necessary protection against  sary to reprocess nonconforming material to
5 deterioration or damage to products in stor-  make it conform completely.
age. Periodic inspection for the prevention - . 1
b4 and results of such deterioration or damage . 6.6 Stat'ls.txcal Qua%xt)" Controi and Am-
o h . . . sis. In addition to statistical methods required
shall be provided. Products subject to deteri- by the contract, statistical planning, analysis
oration or corrosion during fabrication or y - P g yas,
{ . . tests and quality control procedures may be
- interim storage shall_ be gleaned and Pre  stilized whenever such procedures are suit-
. served by methods which will protect against able to maintain the required control of
.. such deterioration or corrosion. When nec- I S‘ i : equire ed wh
N kagi designi d packagin quality. Samp mg.p ans maty oe us wiaen
- essary, packaging designing and pacxaging ..o are destructive, or when the records
shall include means for accommodating and inherent charactér"st’ics of *he 5ro dzzc". ox"
maintaining critical environments within the noncritical apr;iicat‘on (;f ihe prod-uct
_: packages, eg., moxs.ture content levels, gas i;:ndicafe that a reduction in insoect.ion 01:
- a;e:sur%s. The quality program sh; Il assure testing can be achieved without jeopardizing
- when such packaging environments uality. The contractor may employ samplin
N must be maintained, packages are labeled to g e - y emoloy ping
7 ndi . e . inspection in accordance with applicable mil-
= indicate t}.us condition. The quality program itary standards and sampling plans (e.g
shall monitor shipping work to assure that from MIL-STD-105. MIL-STD—414 ) o;
.‘1 . . . - tJy .
N prt?ducts .shx.p ped are acc9mpamed with re- Handbooks H 106, 107 and 108). If the con-
» g:;:ed sthpmg anq technical documents and tractor uses other sampling plans, they shall
< compliance with Interstate Commerce be subject to review by the cognizant Gov-
K, Commission rules and other applicable ship- . X
o ing regulations is effected to assure safe a ernment Representative. Any sampling plan
ping . . . ire Sale I ,sed shall provide valid confidence and qual-
N rival _and identification at destination. In ity levels
N . compliance with contractual requirements, ’
el | the quality program shall include monitoring 6.7 Indication of Inspection Status. The
[x! ' provisions for protection of the quality of contractor shall maintain a positive system
Ny products during transit. for identifying the inspection status of prod-
ucts. Identification may be accomplished by
- 6.5 Nonconforming Material. The contrac- means of stamps, tags, routing cards, move
4 tor shall establish and maintain an effuctive  tickets, tote box cards or other normal con-
y
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able conditions. When modifications, repairs
or replacements are required after final in-
spection or testing, there shall be reinspec-

MIL-0-9853A

and positive system for controlling ncocon-
forming material, including procedures for
its identification, segregation, and disposi-
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trol devices. Such controls shall be of a de-
sign distinctly different from Government
inspection identification.

7. COORDINATED
CONTRACTOR ACTIONS

7.1 Government Inspection at Subcontrac-
tor or Vendor Facilities. The Government re-
serves the right to inspect at source supplies
or services not manufactured or performed
with the contractor’s facility. Government
inspection shall not constitute acceptance:
nor shall it in any way replace contractor
inspection or otherwise relieve the contrac-
tor of his responsibility to furnish an accept-
able end item. The purpose of this inspection
is to assist the Government Representative
at the contractor’s facility to determine the
conformance of supplies or services with
contract requirements. Such inspection can
only be requested by or under authorization
of the Government Representative. When
Government inspection is required, the con-
tractor shall add to his purchasing document
the following statement:

“Government inspection is required
prior to shipment from your plant.
Upon receipt of this order, prompt-
ly notify the Government Represen-
tative who normally services your
plant so that appropriate planning
for Government inspection can be
accomplished.”
When, under authorization of the Govern-
ment Representative, copies of the purchas-
ing document are to be furnished directly
by the subcontractor or vendor to the Gov-
ernment Representative at his facility rather
than through Government channels, the con-
tractor shall add to his purchasing document
a statement substantially as follows:
“On receipt of this order, promptly
furnish a copy to the Government
Representative who normally serv-
ices your plant, or, if none, to the
nearest Army, Navy, Air Force, or
Defense Supply Agency inspection
office. In the event the representa-
tive or office cannot be located, our
purchasing agent should be notified
immediately.”

GOVERNMENT/
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All documents and referenced data for pur-
chases applying to a Government contract
shall be available for review by the Govern-
ment Representative to determine compli-
ance with the requirements for the control
of such purchases. Copies of purchasing doc-
uments required for Government purposes
shall be furnished in accordance with the in-
structions of the Government Representa-
tive. The contractor shall make available to
the Government Representative reports of
any nonconformance found on Government
source inspected supplies and shall (when re-
quested) require the supplier to coordinate
with his Government Representative on cor-
rective action.

7.2 Government Property.

7.2.1 Government-‘urnished Material.
When material is furnished by the Govern-
ment, the contractor’s procedures shall in-
clude at least the following:

(a) Examination upon receipt, consistent
with practicability to detect damage in tran-
sit;

(b) Inspection for completeness and prop-
er type;

{¢) Periodic inspection and precautions
to assure adequate storage conditions and to
guard against damage from handling and
deterioration during storage;

(d) Functional testing, either prior to or
after installation, or both. as required by
contract to determine satisfactory operation;

(e) Identification and protection from im-
proper use or disposition; and

(f) Verification of quantity.

7.2.2 Demaged Government-furnished Ma-
terial. The contractor shall report to the
Government Representative any Govern-
ment-furnished material found damaged.
malfunctioning, or otherwise unsuitable for
use. In the event of damage or malfunction-
ing during or after installation, the contrac-
tor shall determine and record probable
cause and necessity for withholding material
from use.

7.2.3 Bailed Property. The contractor shall,
as required by the terms of the Bailment
Agreement, establish procedures for the ade-
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quate storage, maintenance and inspection of
bailed Government property. Records of all
inspections and maintenance performed on
bailed property shall be maintained. These
procedures and records shall be subject o
review by the Government Representative.

3. NOTES

{The following information is provided
solely for gullance in using this specification.
It has no contractual significance.)

3.1 Intended Use. This specification will
apply to complex supplies, components, equip-
ments and systems for which the require-
ments of MIL~I-15203 are inadequate to pro-
vide needed quality assurance. In such cases,
total conformance to contract requirements
cannot be obtained effectiveiy and economic-
aily solely by controlling inspection and test-
ing. Therefore, it is essential to control work
operations and manufacturing processes as

Custodians:
Army—Munitions Command
Navy—Office of Naval Material
Air Force—Hq USAF
DSA—Hq DSA
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well us inspections and tests. The purpose of
this control i3 not only to assure that partic-
ular units of hardware conform to con:irac-
tual requirements, but also to assure inter’a
compatibility among these units of hardwars
when thev collectively comprise major 2quin-
ments, sub-systems and systems.

Ce

8.2 Exemptions. This specification will not
be applicable to types of supplies for which
MIL-I—45208 applies. The following do not
normally require the application of this
specification:

(a) Personal services, and
(b) Research and development studies

not require fabrication of articles.

8.3 Order Data. Procurement documents
should specifv the title, number and date of
this specification.

Preparing Activity:
Air Force—Hq USAF
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FEDERAL STANCARD

QUALITY CONTROL SYSTEM REQUIREMENTS

This stangard was acproved by the Commissioner, !
Supply Service, Ceneral Servigss Aaministration, {or the
use of alj Federai agencies.

l. 3CJPE. This stancars 2stadiishes minimum requirements (or 3 fuality control svstem (o de arovices and
‘adiniained dy a3 Contraciar unaar Juverament contract {or {urnisming sudpues OF servicses.  The SONLTASIIe's 3uaiity
sontrol sysiem snall nclude the 'methods, drocsdures, controls, recarcs, anc maintanances of ine system 3 Jrovice
vertf1Cation 9f Jroduc: I3IMELaANCe 41N CINUract requirements. Tae #xienc If tAis sysizm inall zepend an the
complexity of ine Jlem uncer cantract. A written descripuon of this sysiem shail Se prepared dy the cantraclor anc
snall de avaijaoie to :ne Government. The contractlor's quality contral sysiem inall de reviewed Jy ine Sovernment
and s suCiect (0 e 2152zproval of (he Jovernment representalive wnen (Ne <ontraglor's Jrocscures will not
acIoAsiisn heir J0jestive,

i 2cohcation. Thas standard s applicanie when referenced i1n (ne canmtract. [t is aiso iooiicasie at sucolier
{oCalions wihere Government inspesLon al these points is required. in sucn Cases, .l :s he contraciocr's responsidility
13 1nvoKke Ne use-of this standard Dy Mms sugplier.

2. ASFEZRENCED DOCUMENTS Nene.

3. DEFINITICNS, As used her=in, (he following definitions snall zopiy:

Jd Insoecuon. A process 3f examining, tesiing, Meisuring ang otherwise ZOMPAring Progucts anc services 9
Jeiermnine CIMiance with specified reguicrements.

3.2 Jualits contral.  An overayf system of acuvities, inciuding :nscecluor, ~nose pursose (s 19 Srovice &

Quality Of 2r3auUC? QF serviCe LNAL neets JanNtrace requireaments.

3.3 Stausucai suditty 29n:rst.  QJuality cantrol 10 wmen statisucal technisues sre used., These lschnigues
inClyde e use I [rejuency Tisir:dulion, Measure of centrai tendency ing dispers:ons, Jontrol Irharts. aczsolancs
samoling, regression anaiysis, tests of significance.

3. REQUIRIMENTS. The contractor shall provide and maintain 3 Zocumented quality controf sysiem ~nicn
will ensuwre tnal the end proaucts (supplies or services) and 2ss50C.ated comoonents, spare parts. manuals, s>acxing,
sacxaging, Mmarxing, ang any other 2ontractual requirements, 3ffere2 to ine Government zonform o <antract
requirements ~netner manufaciured ar rocessed Dy ine CoNLractor or procured {rom SuOCINIraclors or vencors. It
shall e availasie for review dy the Cevarnment crior to the siart of Jroducton ang during he life of tne contract. [t
snall proviee control over all pnases of arocuction {rom the nitiation af <¢esign through manulaciure and 2resaciuon
{or geijvery.

3. DETAILED REQUIREMENTS.

5.1 The cantracior shall perform all examinations and 'ests 10 subsiantiate conformance to soec.fications,
umng Nis dwn or any ather nspeclan facilities or services accedtadble (o the Couverniment, defore dff{=ring. o !he
Sovernment for acseptancs.

5.2 Qrzanizauon.
5.2.1 Personnei performing Juality control functions shall Se identfied and given sufficient weil-ceiined
responsibility, autrar:tly, and the arzamizauonal {reedom to identify and evajuate quality prooiems, and 2 imitiate,

recommend, Jr provide sclutions,

3.2.2 Managemen: shall reguiarly review the status and adequacy af the quality organization ang conisrmance
10 the quality Jantrel system.
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S.¢ AMeasuring ang '3t eguidthent,

5.4 The contracior snall nave all measuring and lesting equipment recuired to derform tesung for ail
cnaracterisucs callea for in the contracs, or snall nave {irm arrangements wilh another inspeTlian and tesung facidity
acceptaoie to the Soverninent.

5.4.2 Measuring devices, test squioment, 3ages, jigs, lixturas, shall de inspecied al sCheauied intervals aganst
specifieq, Cerutied, or olnerwise vailg Means o snsure canlinued accuracy.

5.5 Samoiing otan. Stausucal samoling is generally specified in the adolicables drocuc: scez:lications. These
are miaimum reguirgnents. The contracler may uJus2 Jther statislucai samo:mg le2hiniJues; 2.8 IAINtron <N S
frequency distrizution, tests of significance; whenever sUCh sampiing oroviges greater dresision.

5.6 Inscesiuion cianons. The ciniractar snall set up clearly aelined inspeclon siaucas [or recaiving, (n
process, anc £1g-2rocuct inspeclion.

$.6.) The quality af all arucies oroduced bv suosidiary mamdaciuress and suddiiers for materials and
manutaCiured arLcies 12 e furnisnes unger Cavernment ontrac: saall se controlied. Stzsidtiary mangaciurers and
suspliers snali be notifieq of any zeficiencies whucnh require Corractlive action.

5.8.2 Ir=proc=ss :nspection snall de used f{or ouality Sharaclsarisucs wruch are alfjcut or imoassibie to
Measure Dy eNd-proauct INsdectlion; i snall Not de usec 1o eliminate =NG-proguc: inspeslion.

5.6.3 Snc.oroduct inspeciion. Pricr (0 #nd-0roduc: iASDeTlioN, the Iantraclor snall snsuwre that all recziving
aANG 1N=0r3C2SS INSDECTiONs Nave Jeen Jerformecd. Ind-oroduc! examinalions anc lests snall Se pericrmed in
aCsordance with CONracl requirements.

S.6.3.0 Samoies of orocucts (0 e shigdes in xnOcKaown Condition snall de :nsoesiec in lully assempbied stats g
nsure agesuate assemiiy.

J.8.3.2 Rewdrxes maler,a shall 2o [uly inspectled Selore 1t ;s renlierea,

5.7 Recarss. The cantragtlor snall maintain Juanity Sontral regoras n suwificien? 22%ad 10 =staslish evidence
IRAL iNe SAMEiiNg was Seoresentalive, INE rICUIreZ SXAMINALICAS ANC =513 "ave tewn 3roDerly 2ETIOrmMes, INC MY

syez:ficat;on Tatlerial mas Seen asstectes {9r 2rogucilion Ang dstivery 10 ne Jovernment.

These r2cdras snali de avauadle for review 3y the Jovernment represeniative 3a¢ s30ies 3f nAiIv1dLAs T2CIras snall de
lurnisnes m DoN regues:.

3.7.. Records snal! Tover recsiving inspecuion, salibration of test squipomeni, n-CraCes: (NSO2THION, and eng-
Jroduct insdesuon. Tae re2ords sNali NCiude Sata 30 SOtN Contorming and NONCINIOCMING Drocuc:, Ir services, and
SNAw 1NSPETIAC'S ar analyst's mame. R

3.7.2 The inspectiion recoras snall inciude, as 3 mirumum, the {ollowing indormauon, as agolicadier ot size,
sampie sule, slatisucai metnod used, {requency of sampling, Cnaracieristic deing 2xamines or lzsi=d, Aumbder of
defestives (or defects) in sample, tesi results, ACS2PLance and rejeclion cCriteria, reasan {or rejection, anc cispasiuon
nstructions {or rejecied materiai.

5.8 Draw:ngs, soec:{icalions, 2nanzes. Tne contraclor shall daevelop and maintain a sysiem 10 ensure thal the
1a1231 30saCadNe 373 wins, s2eCilications, ans \ASLruClINs required DY tNe CINIragl are INIIraarated 0 i drogucuon
4NC quanty Joatral.

4
H

.9 Brecarauon {9r 3eliverv, The cantracior shall =nsure, prior to shizment, that the Froduct is Somotetes, ali
reguired [300:23L0M, 2YAMINALION. ANG 12315 Nave Desn Dertarmed, angd (Ne soesi!ied Jualllv "sguIfemen(s “ave deen
e, Ne r2Zuiresd COIMOOnents, sdare darts, atsendly (nstruclions. technical manuals, 3acwung siins, suasing snvelooe,
INSDETHON duTuinents, (<., Nave Deen nsoested Prior 10 sR.Sment and (orwar3es 10 aclortance with Iontrac:
PALLTUSLONST ali SUDTIi®s mave dcen sreserved, 1acwaged, pacdaed, and Marxed (n ASISCCANCe with I3Aradt terms.,
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Ao T e e s L0 TRE CORLTACIOr shall hdrntain 3 Cloreal o an ien dudnts O ArnceYure.  Tors
2 - :.‘T:....,-‘ T waw.e whadl 3¢ Svanatie o itz Qovuernmici rogrescmiliove. !t mill geseridbe tnhe
A@MITISITINON A 1NE QuUAlIty CONLrol SYSTEM 1IN use and 1St authorized names and Ltes for Coverninent Cuntacts. 1L
snall i luag:

de M Ufpaiilzalion Chafl wingh Cearly gepicts the place of qualitly control functivis.

5. Persons performing Guainty contral functions, their responsibilities, anc authority in dealing wilh (he
Covernment on contrac:s. .

c. A flow cnart of procuction.

d. Inspection siatians, INspecuon procesdures, lest methods, 100 percent nspection, stausucal iechnigues,
formation of lots, 10t sizes, coileclion of samples, sample sizes, irequency of sampung, acceplance/-
rejecuun criteria, icentificauon of lots, segregation of lots, disposition of rejected lots, correclive acuion,
and orocecdure [ar recording results of inspeclion.

e. Calhibrat:on of 2quioment, {requency, procadures, traceabiity to siancarss and re<orcs.

{. Sainptes 3f guality conwrol {orms, tags, charts, labels, and any other writlen maiter ysed 10 CONIrdl Suality.

U.S. CIVERNIENT FRINTING SEFISE @ 198C - 211.1L37/1¢T2
TS Alunenl 13 avauadie 1rom ine weneral dery,ces Agminisiration \uS.-\l.-as.’\mg as 3an agent tor Lhe
Suswr.iiengeat of Documents. A 239y for :icding and Cantracung purposes s avaiiadle [rom CSA Business Service

:-:-‘-ol?ers. Copres are for sale at :ne SSA, Specificauion Sales, 2uiiding 197 (‘Wasmingion Navy Yara), $ashirgton, DC
226Q7.
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DEPARTMENT OF THE NAVY
CONTRACTOR QUALITY CONTROL

NAVFAC P-445

NAVFAC Construction Quality
Control Manual
(Jan 1974)
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24, CCONTRACTOR INSPECTION SY3TEM (1354 NOV)

The Con<ractor saall (i) maintain an adeguate insta2cticn sSys-
tem and perIorm sucn insoackicons as will assuraz thaif o2 work
Je:fc~mgc uncer th=e contract conforms te contract regulir=smants,
and {11) maincal n and make ava:lable tc the Government adeguata
records ©f such inscections.

79. CCONTRACTOR QUALITY CONTRCL (CQC) (8-72)

(This clause applie es Qnly whan specifically raouirad kv
Division 1 "Generzl Reguirements" of the spacifications)

{a) The contractor shall provide a guallty control crganiza-
ticn and szystem to pe-form inspecticns and tests cf all items ¢l
work, including that of his subcontractcrs, %2 ensure coni-ormancs
with the contract provisicns. Qualizy Contrzl will ke established
for all work, except where specific provisiocns 0f %ne contract
crcvice for government agpgcrovals, lnsoec*‘ ns and tests. The ccn-
tracter's gquallity con- -rol system will specifically Lnclucde, Sux
not pbe limited to, th insgec:lons and ;es:s reguired In ths
technical provisions of the contract specifications, ani shall
cover all construc+ion operations, including bcth cn-site and ¢i:i-

site fabrication.
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contractor snall srovide a 2QC

as necessary by additicral :ze
at all times du-lug Drograss, -
action necessary L0 ansure con
CLC revres=ntacive 3hall be
9 him arnd signed tv an orflicer
I the CQC represantative's auv:hori
the con;rac*or. The CQC reprasentative
to an officer of the firm and sha.l nct be
snpe‘ln:enaent or project manager
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11 furnish to th° Government within

ceipt of the YNotice of Award, a CQIC

e crccedures, ins+tructions, and repor:s

rmance with the contract. Unless

soecxhlcallv authcrized the OICC/ROICC in writine, no con-
tructicn will be started un*til the ccntractor's guality control

,‘a“ is approved. This plan will include, as a minimum:

3
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() T on a
{13) calencdar da e
Plan whicn sha_-
tc be used to assure
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(1) A copy of the aprointing letter to the con
qualicy control representative, outlining his duties, r
bilities and acthority, and 51ghed by an ofiicer of tha firm.
Included in this letter as a minimum, must be the authority to
direct removal and replacerant of any defective work.
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- (2) The quality controli organiczaticn in chars form,

i showing the relationship cf the guality ccntrcl organizatlion o

- orher elements oI the ccmpany.

l (3) Names and qualifications ©f garsonnel in =th2 gual-
. ity control crganization.

o (4) Area of responsibility and auvthcrizy of each

S divicdual in the gquality control organization.

. (3) A listing of outside organizatinons such as :testing
W laboratories, architects, and consulting enginesrs tnat Wwill ke

S emplcyed by the contracrtor and a descripzion of the 3ervices

“ these Zirms will orovide.

X

' (6) Procedures £cr reviewing all sheop drawings, samcles,
, certificates, or ccher submittals for centract cempliance, inclué-
- ing the name oI the person(s) authcrized £¢ sign tha sulmitzals

;: fcr the contractor, as complying with the ccnzracx:.

- (7) An inspection scheduTe, Xxey=2d tc the cecnstruckion

] schedule, indicating what test will te performed, whan %Zssting

55 will b2 periormed, and by whom.

. {8) Methcd of documenting the guali4y control cceration,
'3 inspection,_and tgsting, including a copy of all forms and repor<s
". to be used ror this purpose.

;}j {(d) As a minimum, 1lnspectiocon zrocedures s-all include:

4

2{ (1) Preparatory Inspecticn. (Peric Zrl10r = tegin-
g nlng any work, ©r segment Of wcrk.) Pregaraztcry inscecticn shall
' incluce a raview of contract ragulremants; ravizw and agcrival of
- snop drawings and submittal dacta <cr tiie worik, I sagrent 2I wWork,
o {see garagranh (h) below); a check ko assura cthat Drcvisicns have
) zeen made td provide required ceontrol testing; an examinazicn of
- ~he wcrx to ascertain that all preliminary wexrk nas been ccm-~

- pleted; ard a phvsical examination of ma:terials ané eguicment to
i assure that they conform to aprroved shcp drawings or subrittal

X daca.

2 {2) Initial Inspectiorn. .Performed as scecn as 2 repre-
; sentative segment of the particular ;tem oI worli as been accecem-
- plished.) Initial inspection shall ianclucde performance cf sched-
Q uled tests, examination of the quality of workmanship, a raview

- cf test results for compliance with contract reguirements, a

D review f£cr cmissions or dimensicnal errors, and acproval or ralec-
2 tion cf the initial segment of the work.

~

i : (3) Follow-up Inspection. (Perfocrmed daily or as fre-
7 i quently as necessary.) Ccntinued testing and examinations tco

H ; assure continuing compliance with contract reguirements.
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(e) Afrter the contract 1s awarded, but cefrsre cons-ructicn )
operaticns are scarted, tThe ccntraczcr shall mees wisnh ths CICZT/ 5
RCICC, or nis reprasentative, and ciscuss the cgualiszw conzrcl ]
requirements. The purpcse ci the meeting shall e =2 develzr 1
a mutual understanding ralative to cdetalils of <he zvstem, Lnclic- 3
ing forms to ze used for reccrding the guallsy ccnIrcl Cnerzsioucs,
inspections, tests, acgrcevals, certifications, adminizzirzzizn of
the svstem, and gecvernrment surveillance. This mee<ting sonall alsc
evelop a schedules for futurs weskly or biweekly C2C meezings and
shall establish procecdures for submission cf dally reports and
other record cdocuments.
v£) The coniractor shall submit dally CIC renor+ts =z =hs
QICC,ROICC, identifying Dprime anc susconiractcor zersconnal and
ecguigpment on the site, 1dle equipment and perscnnel, ratz a’
deliveries, weather conditions; the work acccecmp.isnsd; tne inscec-
ticns and tests ccnducted; resulzs cf inscecticns and Lestz;
nature of deiects fcund; causes Ior resec:tion; »nroucsed rzmedial
actzicn; and corrective actlions taxken: tcgether with the fcllowing
certification; "The above report is ceomclate and correct and all
material and equi;ment used and work gerfcrmed during th:is
repcrting period are in comgilance with the contract plans and
speciflications, to the best of my knowledge, axceps as ncnad
agove." This certiZication shall be sigrned Zor the contraczsr
by tne duly authecrized CCC representative.
(g) Whers test results by a testing lazorazcr rowvicded,
they shall site the contract regulrements, tlhe act T
results, and include a statzment that tha item %es forms
(cr falls To coniorm) =0 hthe spacificaticn regulre
) ALl submitials, shoo drawings, zatalcc cu=s, samclas,
atc,, unless otherwise speciiicaily ncted, shall T2 approvwzi and
certified by the contractor as conicorming to the glans and 3ceci-
fications. <fzur (a; coples cf all shop drawings, catalcg zcuts,
or cther sipmittals, with the contractor's aprroval indica<tad
therscn, snall be sent to the ROICC for reccrd purposes, wi-hin
one (1, working dav of the contractor's acproval,
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APPENDIX H ER 1180-1-5
24 Apr 78

U.S. ARMY CORPS OF

v VSONEUUCUVEE W WS> 3y W IR S a3 IL_.._.LAJ

ENGINEERS
PART NINE
PROPOSED CQC SPECIFICATIONS FOR CONSTRUCTION
CONTRACTS
. 1. GENERAL. The Contractor shall establish and maintain an effective
. quality control system in compliance with GENERAL PROVISIONS paragraph

CONTRACTOR INSPECTION SYSTEM. The quality control system consist of plans,
procedures, and organization necessary to provide materials, 2quipment,
: workmanship, fabrication, comstruction and operations which comply with
- contract requirements. The system shall cover construction operations,
both onsite and offsite, and shall be keyed to the proposed construction
sequence.

- 2. COORDINATICN MEETING. As socn as practicable after receipt of Notice to
Proceed and berore start of construction, the Contractor shall meet with the
Contracting Officer (CO) and discuss the Contractor's quality control (CQC)
system. During the meeting, a mutual understanding of the system details
shall be developed, including the forms for recording the (QC) operations;
control activities, testing, administration of the system for both onsite
and offsite, and the interrelationship of Contractor and Government ccntrol
and surveillance. Minutes of the meeting shall be prepared, signed by both
the Contractor and the CO and shall become a part of the contract file.
There may also be occasions when subsequent conferences will be called to
reconfirm understandings.

v iy %

ARV WA bt

. 3. QUALITY CONTROL PLAN.

N a. General. Prior to start of construction, the Contractor shall
furnish his QC plan to the CO for acceptance. Construction will be
permitted to begin only after acceptance of the QC plan, or approval of that
portion of the plan applicable to the particular feature of work to be
started. The QC plan the Contractor proposes to implement shall identify
X the personnel, procedures, instructionms, records, and forms, and, as a
minimum, shall include:

(1) A description of the quality management organization.

(2) The number, classifications, qualifications, duties, responsi-
bilities and authorities of personnel. A copy of the letter, signed by an
authorized official of the firm, which describes the responsibilities and
delegates the authorities of the system manager shall be furnished.

(3) Procedures for processing shop drawings, samples, certificates,
and other submittals.

(4) QC activities to be performed, including those of subcontractors,
offsite fabricators, and suppliers.

(5) Control testing procedures.

238
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(6) Documentation format for QC activities, and testing.

b. Notification of Changes: After approval of the QC plam, the
Contractor shall notify the CO in wri*ing of any proposed change to his QC
System.

c. Corrective Actions: At any time it is determined that the QC
system, personnel, instructions, controls, tests, or records are not
providing construction which conforms to contract raquirements actions
shall be taken to correct the deficient management.

4, QUALITY CONTROL ORGANIZATION.

a. System Manager. The Contractor shall identify an individual,
within his organization at the site of the work, who shall be responsible
for overall management and have the authority to act in all CQC matters for
the contractor.

b. Personnel. A staff shall be maintained under the direction of the
system manager to perform all QC activities. The actual strength of the
staff during any specific work period may vary to cover work phase needs,
shifts, and rates of placement. The personnel of this staff shall be fully
qualified by experience and technical training to perform their assigned
responsibilities,

5. SUBMITTALS. Procedures for purchasing materials and equipment,
subcontracting, and processing shop drawings, samples, certificates, and
other submittals shall be developed. The proceduras shall include the

establishment of responsibilities to assure at each level adequate review
and approval, timely delivery including verification proceduras, and proper
storage.

a. Procedures. Action shall be taken to ensure that only materials
and equipment which comply with contract requirements are purchased and
delivered to the jobsite or used in offsite fabrication, unless specific
deviations are approved as specified hereinafter.

b. Selection and Control. The Contractor shall review the contract
requirements and determine those submittals needed to assure himself of
contract compliance. Within days after receipt of notice to proceed,

the Contractor shall submit to the CO for review and approval, in duplicate,
a network analysis system (NAS) printout or a submittal control document
(ENG Form 4288) listing and scheduling all submittal items required in the
contract. When requested ENG Form 4288 will be furnished to the Contractor.
The print out or control document shall include such items as shop drawings
and manufacturer's literature, certificates of compliance, material
samples, and guarantees. The document shall schedule for each item, the
projected need dates (at least 60 day in advance) for obtaining submittals
and material nrocurement. When NAS 1s used for schedule control, the

A-26
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ER 1180-1-%
24 Apr 78

contractor should consider its use for scheduling submittals in lisu of ENG
Form 4288. A print-out limited to a list of procurement activities in i-j
order shall then be furnished with each progress schedule report. If the
ENG Form 4288 is used, the scheduling shall be coordinated with the approved
progress schedule and information contained therein shall be revised and
updated at each schedule update. Adequate time shall be allowed for those
submittals specified to have government approval. The Contractor shall
review the listing at each progress schedule update and copies of updated
documents shall be submitted to the Contracting Officer in the specified
quantity. Payments to the Contractor will not be made for material or
equipment which does not comply with the contract requirements.

=2

c. Certification. The Contractor is responsible for, and shall certify
that the submittals comply with contract requirements.

d. Transmittal. The Contractor shall submit copies of all submittals
to the contracting officer.

e. Government Approved Submittals. When submittals are required to be
approved by the CO, each copy of the drawings will be identified as having
received such approval by being so stamped and dated. Delays in the
approval process shall not be the basis for consideration of a time
extension when such delay is the result of the contractor's failure to make
proper submittal or make corrections in accordance with the specifications,
or the CO's comments, or is a result of a resubmittal which is required
because of an unsatisfactory original submittal. Approval action by the CO
will not velieve the Contractor of his responsibility for complianca wizh
the contract but will indicate only that the general method of construction
and detailing is satisfactory.

f. Deviations: All proposed deviations from contract requirements
shall be submitted in writing for approval by the CO.

6. CONTROL. The Contractor's quality control system shall include at

least the following three phases of control and management for definable
features of work:

a. Preparatory. This control phase shall be performed before beginning
work on each definable feature of work. It shall include a review of
contract requirements, to assure that materials, sample panels and equip-
ment conforms to contract requirements, and that coantrol testing including
procedures are finalized. This control shall also include examination of
the work area, upon which new work is to be placed, to verify that work
over which new work is to be placed conforms to contract requirements, and
determination that required materials are on hand and properly stored. The

CO shall be notified at least 24 hours in advance of each preparatory
activity.
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b. Initial. This phase of control must be accomplished at the time of
arrival of workmen on site to accomplish a definable feature of work and at
any time new workmen or crews arrive for assignment to the work. The
contractor's control system must permit the transfer of information on
quality requirements specified in this contract to each workman before he
starts, demonstration from each workman that he can provide the specified
quality of work, and motivate him to continue. It is also during this phase
that control testing to prove the adequacy of the contractor’s control
procedures shall be initiated and verified. The CO shall be notified at
least 24 hours in advance of each initial activity.

c. Follow-up. The follow-up phase shall be performed continuously to
verify that control procedures are providing an end product which complies
with contract requirements. Adjustments to control procedures may be
required based upon the results of this phase and control testing.

7. TESTS.

a. Testing Procedure: The Contractor shall perform tests specified or
required to verify that control measures are adequate to provide a product
which conforms to contract requirements. The Contractor shall procure the
services of an industry recognized testing laboratory or he may establish an
approved testing laboratory at the project site. A list of tests which
Contractor understands he 1is to perform shall be furnished to the
Contracting Officer. The list shall give the test name, specification
paragraph containing the test requirements, and the personnel and labora-
tory responsible for each type of test. The contractor shall perform the
following activities and record and provide the following data:

(1) Verify that testing procedures comply with contract requirements.

(2) Verify that facilities and testing equipment are available and
comply with testing standards.

(3) Check test instrument calibration data against certified
standards.
(4) Verify that recording forms, including all of the test

documentation requirements, have been prepared.

b. Testing.

(1) Capability Check. The CO reserves the right to check laboratory
equipment in the proposed laboratory for compliance with the standards set
forth in the contract specifications and to check the laboratory equipment
in the proposed laboratory for compliance with the standards set forth in

the contract specifications and to check the laboratory techanician's
testing procedures and techniques.
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- (2) Capability Re-Check: Should the selected laboratory fail the J
{ capability check, the Contractor will be assessed a charge of _ to [
[ reimburse the Government for each succeeding re-check of the laboratory or

:; the checking of a subsequently-selected laboratory. Such costs will be ]
o deducted from the contract amount due the contractor. 1
\-'

> (3) Project Laboratory: The CO reserves the right to utilize the 1

Contractor's control testing laboratory and equipment to make assurance

3 tests and to check the Contractor's testing procedures, techniques, and test ]
Ay

results at no additional cost to the Government.

LA

(4) Transportation of Samples for Testing: Costs incidental to the
transportation of samples or materials will be borne by the Contractor. |

T
AL

e

A Samples of materials for test verification and acceptance testing by the r
':3 Government shall be delivered to the Corps of Engineer division Laboratory,
o f.o.b., at the following address:

L~

o For delivery by mail:

s |
’Si For other deliveries:

&

\J
‘ ’
~:§ 8. DEFECTIVE WORK. The Contractor shall not build upoa or conceal
oo defective work.

N 9. COMPLETION. At the completion of the work, the CQC representive shall

conduct a joint completion review with the CO. During this review the work

ﬁ\ shall be examined, quality control shall be reviewed, and a list shall be
f; developed of work not properly completed or not conforming to plans and
ﬁb specifications. This list shall be included in the quality control documen-
o tation with an estimated date for correction of each deficiency. The
' contractor shall make sure that deficiencies have been corrected prior to
< the specified completion date. Payment will be withheld for defective or
2 deficient features until they are satisfactorily corrected except as
$~ otherwise provided in the GENERAL PROVISIONS paragraph INSPECTION AND
Eo ACCEPTANCE.
= 10. DOCUMENTATION.
)
‘bn a. The Contractor shall maintain current records, on an appropriate
; approved form, of quality control operations, activities, and tests
5 performed including the work of suppliers and subcontractors. These records
‘f. shall include factual evidence that the required activities or tests have
' been performed, including but not limited to the following:

’I

:: {t) Type and number of control activities and tests involved.

o (2) Results of control activities or tests.

»
b

+ (3) Nature of defects, causes for rejection, etc.

&

N
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\'._\
(. (4) Proposed remedial action.

A (5) Corrective actions taken.
fﬁﬁ b. These records shall cover both conforming and defective or deficient
é}{ features and shall include a statement that supplies and materials

incorporated in the work comply with the contract. Legible copies of these

e records shall be furnished to the CO daily. The records shall cover work
Ny placed during the time period the records are furnished and shall be
N verified by person so designated by the Contractor.
7.
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1.  INTRODUTTION

te1 Purpose. The purpose 3 this Standard is to tromote the coz=on :se of wcgds and Iz
to quaiity and related programs, thus ioproving ing clarity in comunica

juallsy agfurance la2r7s

1.2 3cove. This docuzent provides a standardized interpretation o
n of prozuct suallly.

tiens to ve applied throughcut the leterzinatior

1.3 doplication. The ter=s and iefinitions contained nerein snall be used in sc>ecl
drawings, technical zanuals, coatracts, juaiity control ingpection an
docuzeats, and in engineering svaiuatiosn repcrts,

2. REFERENCED DQCUMENTS

2.1 Mot applicable,

3. TIRMS a2 CEFINITICHS

Acceptadility a 1izit or lizmits placed upon “he ilegree of zoneonf
Criteria rial axpressed in derfinitive cperaticnal <erms.

Acceptable Juality The zaxizum percent defective (cr <ie maxizuz mumb
Level (AQL) upits) that, for the purposes of sanpling inspectics

isfactory as a1 process average, ‘Sowrce: TL-37C

Acceptance The act > an authorized representative :{ the loveraZ€nl Iy
aeat assuzes for itself, cr as an agent >0 another >Whersaip
identified supplies tendered, or azproves specific s3rvices recisre
partizl or complete performance of the coatract sn $he Fari 37 <he contraclor.
(Source: ASPR 14-001.6)

acceptance lNuzber The naximum number of lefecus =<r defactive “ini

w5 iz =-he saxmple that Will
permit acceptance of the inspection lot >r tatc

‘geurce: IL-3TD=ICO4)

Attribute A characteristic or property which is aprraised in sarws :f <tether It does
or does not exist, (e.g. 20 or not-go) ~ith resgeet t° 2 given reguirement,
(Source: Handbook X53)

Average Cutgoing The average quality >f outgoing product including 211 apcepted lows, slus all
Qualiisy (aCQ) reiected lots after the relscted Lots nave Sesn a:‘:‘ectﬂ‘le T30 gereent in-

spected and all defactives regplaced Sy rsn-iefacsives, :Scarce: IL-3TI-"05)

Average Jutgolag The maxizum of the average outgoing qualities Sor all -odSitls ineczing

uality Limit (AGQL) qualities for a given sanmpling plan, (Source: CZ-373-'35)

Average 3Saxple The curves that snow the average sample sizes waich zay se 2Xpectad s scour

3ize Curve under the varicus sacpling plans Jor a given pracess Tialisy.  (Source:
MTL-3TD-105)

3atch 3ee "Lot"

Calibration Comparison ¢f two instruzeats or zeasuring ievices, one s upic2 13 a3

standard +{ %nown accuracy “raceadls *o aatiocnal staniards, <0 Zlatecs,
correlate, repor:, or eliminate 5y adjustaent any iiscrerancy i 2ccursey of
rthe instrument or measuring device teing cozpared with <he 3ta 2dard,
(Source: MIL-C~u5662)

Certificate of A oaotractor's written statemecnt, when authorized oy ccntract, certifying

Conformance that supplies or services comply with contract reguirements, (Source:
ASPR 14~306(c)).

Characteristic A physical, chemical, visual, functional or any other identifiabl4 property
of a product of material. (Source: MIL-3T7D-1094)

Classification of The enumeration of possible defects of the unit of product, classiffed

Defacts according to their seriousness, Defects will normally be grouped 13to the

classea or critical, major or minor; however, they zay be grouped into other
classes, or into subclasses within these classes. (3ource: MIL-STD-'05)
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J_: Clearance lju=ter (1) Is tze number of successively inspectad upi<a which =ust te Ssunl ree 37 ie- ‘
-f,‘ faects concerned before a certain action to change %he inspectiosn sroceduss %
*o can be taken, (3ource: *Handbook H1(7) Y
i b
( Coatract uality The detailed requisites for quality incucbent on the ccatractor, comsistizg !

Reyuirements of (1) all guality requiremerts contained in a contrecs; and (i) “he /
- detailed contractual requisites provided >y “he contract ‘ncucsent n ke B
\: contractor %¢ subatantiate conformance of zroduct or service <o Iuality "

S, requirements of the contract. (3curce: ASPR 14=3C".2) ’
3 :
) Critical Defact A defect that judgement and experience indicate is likely %o result in ‘Z

" hazardous or unsafe conditions for individuals using, =aintairing, or Ze- J

pending upon the product; or a defect <hat judzement and axperiencs indicate ¢
is likely to prevent performanece of “he %acticsl runction of a =ajor end 1
£ {tem such as an aircrafi, coczunicatlon system, land veaicls, aissile, 32ip, "
_‘.‘ space veaicle, surveillance system, or zajor part thereof., [3ource: '

2 MIL-STD-105) ]
‘- Critical » unit of product that corntains oce 5r zore sriticsl Zefects and =may zlsc
e, Defective contain major or minor defects, (Source: MIL-3TD-105) .

' Defact Any nonconformance of a characteristic wita specifiad reguiremants. (3cuxce:
1Y - MIL-STD-105)

b .
Pl Defective - A unit of preduct which contains sne or zore defacts (Source: MIL-37C-105)

-

v

-I:' Defects~Per- Tor momber of defects-per-nundred units of any given Tuanti+ty of groduct is

- Hundred-Jnits .8 pumber of defects contaired therein divided by the <otal nuzmcer of units

;-:“ of product, the quotient mltiplied by one hundred {onme or =ore.defacts

> being possible in any unit of product)., ZIxpressed as =n aquation: Cefacts
per hundred units = Number of Jelscts I 100 [Source: MIL-370~1C5)

‘uober of Tnits

?’. Zaviation Written authorization, granted prior to the manufacture of an i{iem, %o depart

’ _:. from a particular performance or desizn recuirement of a coatract, spec-

o . ification, or referenced document, for a specific number of units or

o ' specific period of time, (Source: J0D-D=5010.19)

e

‘A Zxazination An element of inspection consistirg of investigation, without “he use of

§ special laporatory appliances or procedurss, of suppiies and services to
detarmine conformance to *hose specified requirecents which can he detere-

.Y oined 5y such investigatiocns, Zxamirnation is zenerally nen-destructive and

‘-1 includes, bHut is oot limited %o 'risual, auditory, olfactory, tactile,
Zuatatory, and other investigstions; sizvle physicel zanizulaticn; gagizng;

~; and measurement, (Source: MIL-3TD-1C9A)

L %]

'.: Formulatisn of See "Lot Formation"

* Znspectisa Lots

v Goverzzent Procure- The functlon by which “he Joverrcent letermines whether i Soniraciir has
.3 aent uality fulfiiled his contract obligzations tertaining <0 guality apd Tuzantity, This 4

' Assurance (PQa) function is related %o and generally preceeds the act of acceptacce, J
! (Source: ASPR 14-001.1) }
=~ N
N Inspection The examination and testing of supplies and services (including, <hen 4
-~ approvriate, raw materials, comporents, and intar—ediate assemplies) %o do- §
’ teraine Jhether they conform %o specilied requirecents. (3ource: ¥

ASPR 14-001,3) q
' ) Inspectioa by Inspection whereby either the uailt of product or characteristics thersof, is ,
o\ Attribules clasaified sizply as defective or nondefective, or the rumber of Zefacts in
| the unit of product is counted, with respect ¢ a given requirement, A
u (Source: MIL-STD-105) .

|

¥ inspection %y Inspection wvherein certain quality characteristics of sample ars svaluated
z Varisbles with respect to a contirucus cumerical scale and sxpressed as precise pointa

along this scale, Variables inspection records the degree >f conformance or
aoncoaformance of the unit with specified requirements for the quality
characteristics involved. (Source: MIL~3TD-1094)
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4 system whereby supplies and squipm zent iz storage re susiecte
aot limd%aed %o, per{odic, 3capeculad, and special insp 2cniiz asd
actinn %0 assure “hat naterial is :.ain'.a.i:.ed in a realy Jor issua scaodili

(Source: MIL-3TC-109A)

Inspection which 13 perforzed --:".:.:_, ~ne zagufacturizg or repalrs coycl
affort to prevent derectives Irom occurring and -0 lospect o=
istics and attribtutes wnica are not capadbls of being inspected at inal
inspection. (3Jource: MIL-STD=1094i)

An {ndication of the relative sample size for a given amount of pracuct.
(Source: MIL~3TD-109A).

Sae "Lot"

First inspection 57 a2 particular quantity of product as iistizguisced Irom
the icspection of product which 2as Leen Tesubmittad alter grisr refectian,
(Source: MIL-3TD~105)

all examinations and tests perrformed oa i{tems or services for <he purpose of
determining conformance with specified rsquirements. (Source: Cefense
Standardizetioa Megual 4120, 3-M)

Recorded iata concarning the resul<s of inspecticn action, (3Source:
MIL-3TD-1C94)

A requirsment %o establisa and zaintain an inspecticn system i3 accerdarcse
with Government specification, MIL-I-45208, The requirement is relareccecd
in contracts Jken technical requirements ares suct as o Tequire conirol of
quality by ln-process as well as {inal, eond item inspection, (3ource:
ASPR 14-101.3)

Inspection under a sampling plan using “he same juality level as Jor cormal
inspection, “ut requiring zore striagent acceptance criles
MIL-STD-1094)

Limditing quality (LQ) 13 the zaximum defective in product juellly /sr ke
“orst product quality that the consumer is villizng *o sccept at a2 speciflled
crobability of occurrence. (Source: Yandtoox H53)

a collection of unjits 3f product tearing identificatizcn ard “regted as a
anique eatity from <hich a sample s %0 2e Zrawn ani izsgected <o i
conformance with the acceptability crifteria. (Zouree: MIL-3TD-1C5

.he srocadures of collecting, segregating, or djelineating produced
izto homogeaeous ideatillable groups accord.in.; S tyre, gTeds, o
composition, or condition of zanufacture., (Source: YL-3TI-1C%a,

The sumber of units of product in a lot. {Source: MIL-3TD-1C5)

A characteristic of design and instalilation which i3 expressed as <le zrob-
ability tbat an item will be retained in or restored to a specified con-
dition with'a a given period ol tlime, when <he naintenacce is pe:-:‘ar-ed ia
accordance : 1 prescribed procedurss and resources. {3ource: MLI.-3T2-721)

The actions by whica it is determined that nmaterial xzaintalzed, >verhauled,
rebuilt, modified, and reclaimed confor=s to =he prescribed techrnical ra-
quirements. (Source: DOD=D=4155,15)

A defect other than critical, that is likely *o result in failure, or %o re-
duce materially the usability of the unis of product for {ts intecded pur-
pose, (Source: MIL-3TD-105)

A unit of product that contains sne or more major defects, and may also

contain minor defscts but containa no critical defsct, (Source: MIL-STD-105)

The formal Contractor-Governmeat Soard estatlished for <he purpose ol
reviewing, evaluating, and disposing of specific non-conlsrming suppliss or
services; and, for assuring the initiation and accomplishment of corrective
action to preclude recurrencs,
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[
Measuring and Tast All devicea used -
Iquirment examine zaterials,
“echnical requirsme
.V.et.romgy,
‘Hnor Jefect 4 defect <hat i3
sroduet Jor it
ards having ll4c
(Source: MIZ-3T3-'3%,
Minor Def'sctive A unit of product that contains
eritical or majcr iefect. (Sourc
‘fonconfornancs The fafluare of a1 umis of produ
any Juality characteris-ic.
Normal Inspection lnspecticn, undar a aa...,.;‘.:; E
that tze ~ua.].";r wbe zrocue
the specifiled ﬁ_ua_ig.y level,
Cbjective Quality Any statedent of Jact, 2itier quantitatiwe ir rializative, zar sc ke
—— Zvidance quality of a gtroduct »r service tased on :iservatisns, zz2asurementy, o
tests Jnich can be verifiad., (Ivizeace wi ce awressn‘ in 2TTs sf spec-
S ific quality requirezents >r caarzcteristics, Th2 :
Y identified in irawings, spaciticer 3 ,-1:-9
b )' +he item, procass, or procedurs.) Z-37C-
Tt
. Cne Hundred Percent Inspection in w“hich speciflied characteristics 20 21 are
wd ; Inspection axanined or tested to deter-ine conformance with =
s MIL-STD~1094)
xS .
}\J Cperating Character- The curve of a sampling plan whicn shows <hz gercentage =l 1ois o zaiches
\) istic Curwes (CC wnich =ay e 2xpected to be accepted ‘nier <he specili =
::_. Curves) for a given zrocess guality. (Scurce: L-I7I="l3:
E]
o .
..\,. Percent Jelective The percent defective of aay given zuantity =2 uniis ol sroduct i3 2n2
.':.J nundred times the zuabter of defec%ive units 37 zraoduct contaized =herein
k divided oy the total zumber o unita ol croduet, L.e,: Percent
i Cefective = llumter of Zelactives f ‘70 (Scurce: TL-3TD0-'CS5)
Number >f units iasgected
l. -'
N
Ly [ X! Pre-award Survey An avaluation of
j teras =f a proposed contract. fScurce: 2 ’-'«::’.-(:}‘,.
\‘ Probapility of Jhat percentage cf insvection lcts extected e lols ire
), Acceptance subjectaed %o a 3peciiic sampling »>lan. f3cu
v
Process Average Is the average z2orcent of “e"=c:i’re
C4 units of procduc< sucmitzed Ty the
"\' (Soupea: MIL-379-105)
i
)
1'..4 Proauct Quality An action by *the Coverameat to i2te
?\: Reviav services accepted by <he ZJovernmen
:‘_‘ requirements. !3oursa: IOD=1-.77
]
v,
ey Qualificatizn The antirs process ty which products are LT 3is-
- tridutors, examined and test2d, ina then
?roducts List., (Source: Defense 3tandardizatiza M
(] Qualified Product A product wnich has seen exauined and tested a..d
Y inclusicn on the applicacle “uaiifie:
Standardization Hasusl 4120,
t R . .
N Qualified Product A list of products, jualiried under <he requiremesnts stated i “he applicaole
=5 List (QPL) specification, including approgriate ;":xu:t idearificsticn il test re-
. ference with the name and plant adiress :f the z.unulucturer or ilstributor,
"' as applicable, ({Source: Defense 3tandaruizatiun Menual <12..J-M)
>
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Quelity assurance
Reoresentative (53}

Tialiey Contmol

fanioa anpliz

Reiiced Instection

Qeliabilivy
assurance

Jasutzisitad st

Zamplin
Trequency (I°

Saapling Plar

The ingi 11* ual

A zanagenment function whershy
i3 exercized ror the surpose
‘3ource: ML-3TI-1004A;

, lesiza, “devel
.est, zaincanancs, ;
ASPR 14~-1CT.a

a samzls selected in such 3 way that sach
snarce = seing selescted., ‘3Source: [OL

Inspection under a sameling plan using the
inspection, tut requiring a smaller sascle
ML -3TD=1C94)

The zini=mum nuaver of lefects or iefec<i
cause rejactiuvn oL the lot represented

The sratabilicy that an item will gferfors i Soroe
i2%ed inzerval ...de:- stated condi<izns.,  lourne:

A1l acticns nacessary %o oro llie acecua
%o =2stablisned reliability resuirezent

whica has been rejected, subjscted

:be ourpose sf remowving il
placed and susmizted

a lot

hic
ar eth Do
X

.me I ozere anits of groduct irawn oonhe
334 ing selacted at randop .3 liiTae

cer Jof units selsctac

, or zarts of the lot
~ oresentative saapling
or batch snall ze selected it

The a:zber =0 units of azroduct in <he 3a2z5le s2i2cteg Ior imsgorotiza,

{Scurce: MIL-3TD-105}
a anit of zroduct selected to be zart 37 x samzla. Iaurce: 124,
Samaling orecsdures waich will a0t guarantee a Sruly reTresantalive Ir ran-

ica sazple. (Source: MIL-3T7D=294)

The sappling {requency, {, is “he ratio cet.een the nuzC
duct rand:sdly 3elected for inspecticn at an inspectisn
aumcer s units of product passing the inspection stat
Handhook 4107)

¢ e used and the associut:d

A statement of the sample size cr si:zes
(3ource: CL-3T3-1C7A)

acceptance aad rejection criteriu,
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o
1

3 e 4k

A 3pecific type o7 2
first sacple l2ad
saaple, The ‘=3
lecision %o acce

O

4
3 %2
ecti
% sr

2

A 3pocific type of altiributes sazcling olaz in Jnizn 2 Zecisiza %0 accest :r
reject an inspection lot z=ay ce reacnel after tze or zore sazoles ez tnat
inspaciion lot neve Zoen act2a d .ill : reacnad altar oot
zore vhan a designatad nuz ] 2 ace2 Course:

MITL-3TD=135)

4 specific type of 3axpling olaz in 4
a %izme. Af%er 2acz unit i3 izspected,
or coatizue laspecti:a intil
3anpling %ermirzataes Jhen th

that the accep=ance »r rejactisn Zz2cisi
aot {ixed in advanca, sut dapexds o ac
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inspection lot 1s baged on a zizzle

A specific type of sa=plizz plea = wihica
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A review and evaluation %o Ze
zeats relating to wTuality ao
(Source: aafR 14-202(b))

I3 an element of inspecticn and generally Ian
technical means >f <he cropertiss >r 3l2zent
thereof, including fuccticnal cperatic:o,
eatablished scientific principles aad procecures, (Source:
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A undt of product ls the thing !nspected iz o
ification as defective or aoncafective sr w
It zay be & single article, a ;air, a set, 1
a volume, a comporent of an ecd zroducs, :r *
unit of product may or 2ay mot be the 3ace as
production. or shiprect, (Source: MIL-372-'0
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MIL-5T2-1G23
4 April 1369
(1) aSPR - Arzed Services Procursment Jegulatiias
(2) Zef2ase 3tandarzizatize Manual .'27.3-1 - 3% :n: Lmstristicons,
(3} Zeparwment of lefsanse Cirectives;
(a) 20D-2-47155.17 - Izproved “anagezsnt Sor Wality and Aeliability assurence 37 @carial.
(b) 20D=D=5012,79 - Conciguraticz lansgezans.
(¢) Proposed 200-D - Improved “acagzezent :f Matrology and Celibraticn Progracs,
(4) Cepariasnt of Tefanse Instructions;
{a) 2CD=I-4755.°'3 - Juality Toatrel and 2eliad
f9) 200=I-4155.'5 = Jualizy and 3aliaoilizy iss
(5) DCepmrtment of Cefense andboogs;
{a) 453 - Suid2 for 3ampling Iasgeciion.
(o) 4106 - Milti-lavel Cleatinuous 3azpli
(e) H107 - Singls-level Zontimucus 3azzl
(6} Mlitary Staniards;
{a) MIL-27D=105 - 3azpling Procecures and Tadbles Jcr Inspection ty atiritutes,
(b) MLC-372-1394, - uality assurance Tar=s and Telinitioas,
(¢} MIL-5T=721 - Zelinitlons of Iffectivenesa Tarms Sor Reliasilisy, ‘aintainasilizs,
and 3alety.
(7} Mli<ary Specifications;
(a) #IL-9-9858 - Juali%y Progran Jequirenmencs,
(5} MIL-I-45228 - Iospection 3ystea Zequirazents,
(e) MTL-Cai3662 - Calizration 3ystem Zequirszents.
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