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INTRODUCTION

In 1966, the issue of the effectiveness of the remedies

available to government subcontractors was officially

S

studied by Congress.l There it was stated that one of the
most difficult and persistent problems revealed by the study
was that of subcontractors who found themselves with a claim
for equitable adjustment of their subcontract that was

2

generated by governmental action. Because the

government 's waiver of sovereign immunity for breach of

3 has been construed as

contract claims in the Tucker Act
only applying to express and implied-in-fact contracts and
because the subcontractor has normally been unable to
demonstrate the existence of such a contract with the
government , he found that frequently there was no judicial
relief available against the government.4 Similarly, the
Contract Disputes Acts is also limited in its application

to express and implied-in-fact contracts.6

As a result of these limitations on the government's

waiver of sovereign immunity, the subcontractor who has a
claim generated by government action is forced to rely upon
his prime contractor to sponsor his claim before the courts

and boards, either by asserting it on his behalf, or by
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allowing the subcontractor to use his name. Or, he must
creatively demonstrate how, through his relationship with
the government, he was in privity of contract with the
government . While this system may frequently work without
injustice, it does offer the possibility for unjust results
in those instances where the prime contractor may resist the
subcontractor's attempts to assert a claim, or where he may
no longer be available to assert- the claim in the
subcontractor's behalf.

On the other hand, in 1972, when the Commission on
Government Procurement submitted its report to Congress on
an evaluation of the systems for administrative and legal
resolution of disputes which may arise in the performance of
'government contracts, it expressly rejected any proposal to
change the rules reg;rding the presentation and handling of
subcontractor claims.7 This decision was made despite the
fact that a majority of the members of the Commission's
Legal Remedies Study Group recommended that subcontractors
be granted direct access to the contracting officer and
government disputes procedures for claims arising from
government acts or omissions.8 The refusal by the
Commission to adopt this recommendation reflected both the
Commission’s doubts that a significant problem actually
existed and its concern that the proposed changes might have

an undue impact on the number of claims presented for
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resolution by contracting officers. 1In essence, it was felt
that there was insufficient data to justify either adopting
the recommendations or to assess their potential impact.9
The significance of the Commission's failure to recommend
change is evident in the Senate Report on the Contract
Disputes Act, wherein it is clearly stated that the

recommendation of the Commission was adopted concerning the

- 10

re

continuation of the sponsorship rules. Thus, it is
unlikely that subcontractors will receive legislative relief
in this area in the foreseeable future.

Consequently, in those circumstances where

subcontractors are adversely affected by government acts or

~omissions, they must carefully assess the facts and

circumstances surrounding the action as well as their
contractual relationship with their prime contractor, in
order to determine where relief may be available. It is the
purpose of this paper to examine the law in this area, in
order to ascertain the requirements for gaining recovery
from the government, or in the alternative, from the prime
contractor. Ultimately, such choices of avenues for relief
may require early decisions as to the forum in which to
proceed and which claim to assert, and it is the intent of
this paper to provide sufficient background on the law in
this area so that these choices may be made in a manner
which will provide the best opportunity to receive equitable

results.




CHAPTER 1

%
. RECOVERY FROM THE GOVERNMENT -
In the situations previously described, wherein the E

subcontractor has been adversely affected by government acts %

or omissions, it seems obvious that it would be most
equitable, and advantageous, from the subcontractor's point
of view, for him to be able to recover directly from the
government. If he is able to do so, there will be no need
for cooperation from the prime contractor and there will be L
a greater likelihood that all relevant factors will be
considered in arriving at a settlement. Additionally, and
perhaps most importantly, the chances of collecting a
settlement or judgment rendered in favor of the
subcontractor will be much greater. Finally, a direct
action by the subcontractor against the government will

lessen the possibility that an injustice is done to the

prime contractor or to the subcontractor because there will

be no chance for inconsistent results between an action

involving the prime contractor and the government and a

second action between the two contractors.
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In the leading case addressing the factors necessary to
find privity of contract between the government and the
subcontractor,ll the Court of Claims, after granting the
government's motion for an order directing the commissioner
of the court to omit from his report any findings of fact
concerning claims presented by the prime contractor on
behalf of subcontractor,12 considered whether privity of
contract between the government and the subcontractor
existed by virtue of certain specifications in the prime
contract. These required that the prime not award any work
to a subcontractor without the contracting officer's prior
written approval and that the terms of all subcontracts be
subject to the prior approval of the contracting officer.
It was further required that subcontractors be made subject
to all terms of the prime contract (including the
government's termination powers).l3

The court first rejected the argument that a clause
which specifically denied the creation of a contractual
relationship between the government and subcontractor could
preclude it from finding that such a relationship existed.
However, the court went on to say:

while the quoted provisions of the contract
specifications come near to creating privity of
contract between the Government and the

subcontractors, they are in ocur judgment not
sufficient to do so and this court is therefore
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without jurisdiction under the Tucker Act to

consider the claims brought by the glaintiff for

the benefit of the subcontractors.l
Thus, it can be seen that something more than a series of
clauses in the prime contract which give the government
control cover the award of subcontracts is necessary to show
the existence of privity of contract between the government

and the subcontractor. Nor will the fact that the United

States will ultimately pay the subcontractor's costs through

the prime contractor create a contractual relationship

between the government and the subcontractor.ls

It is F
necessary for the subcontractor to show something more in t
the nature of direct dealings between him and the government

or one of its agents, or a contractual relationship between

the government and the prime contractor which was intended

to confer enforceable rights on the subcontractor, before he
will be able to successfully maintain an action directly
against the government under the Tucker Act or the Contract

Disputes Act.

Express or Implied Contracts

Obviously, if the subcontractor can show an express
written contract between him and the government, he would be
able to maintain either a breach of contract action or an
appeal based on a claim relating to that contract before a

board or the Claims Court. Similarly, it would appear that




7
if the facts and circumstances surrounding the dealings
between the parties indicated the existence of an
implied-in-fact contract, the waiver of sovereign immunity
would also be clearly established. Therefore it is
necessary to ascertain exactly what elements are necessary
to demonstrate that an implied-in-fact contract exists.

An implied~in-fact contract has been described by the
United States Supreme Court as a contract,

...founded upon a meeting of the minds, which,

although not embodied in an express contract, is

inferred, as a fact, from the conduct of the

parties showing, in the light of the surrounding

circumstances, their tacit understanding.l®
Additionally, because the government is not bound by the
unauthorized acts of its agents,l7 such unauthorized
actions cannot form the basis of a meeting of the minds

unless subsequently ratified by competent authority.18

19

In Silverman v. United States, an implied-in-fact

contract was found where a subcontractor court reporter, who
had been transcribing Federal Trade Commission (FTC)
hearings for his prime contractor, mailed two of the
transcriptions to his prime contractor C.0.D. because the
prime had been delinquent in paying him for past services
under the contract. When the prime contractor did not pay
the current and past due amounts, Silverman refused to

release the transcriptions to the prime contractor.




P LN

8

Thereafter, a senior FTC official requested Silverman to

U RN

release the transcripts to the FTC, but he refused to do so

!
,
|

A
12
g‘,'i

without his money. Although the FTC o{.:cial was not a

' contracting officer, he did have authority to approve

vouchers for payment, and he promised that Silverman would
be paid, even if the prime contractor went bankrupt.

Based upon this representation, Silverman released the
two transcriptions. Inasmuch as Silverman had no obligation
to release these transcripts, and the senior FTC official
was aware that Silverman had not been paid by his prime
contractor, the promise to pay served as consideration for

the release of the transcripts to the FTC, while the

delivery of the transcripts to the FTC provided the
necessary consideration flowing to the government. At this

point, had the FTC official had authority to enter a

contract, it could be said that an express agreement had
been formed. However, because of the lack of authority, the
court was forced to construe the FTC's acceptance of
benefits flowing from the promise as a ratification of the

agreement , which created an implied-in-fact contract.zo

The classic case where the actions of the parties were

construed by the courts to create an implied-in-fact

contract occurred in United States v. Georgia Marble

Co.,21 which involved a subcontactor on a government
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construction project who had shipped a large amount of loose
marble to the site to be used in the construction. When the
prime contractor defaulted on his contract, the government,
under a right conferred in the prime contract, took
possession of the materials on the site and furnished them
to the follow-on prime contractor for use on the project.
This seizure included the loose marble even though title to
the marble had not passed from the subcontractor to the
prime contractor. It is important to note that prior to
this taking, the subcontractor had advised a representative
of the contracting office that the marble was his property,
and had also asked who would pay for the marble and the
government 's construction engineer in charge of the project
indicated that the government would take care of that
later.22 However , after the marble was installed, and the
subcontractor presented a claim for payment for the marble,
he was advised that the United States recognized no

23 Thereafter, suit was

obligation to pay for the marble.
filed under the Tucker Act for the value of the marble
seized.

The government defended the suit on the basis that there
was no jurisdiction under the Tucker Act because there was

24

no contract to pay the subcontractor. The court

disagreed with the government's position and found that when
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10 4
the government took the property it knew that it did not P4

belong to the general contractor and it also knew that it

4
had no right to take property not belonging tc the general %
contractor. Consequently, the court found that the

government intended to take the marble and devote it to a

public use and pay for it.25 This implied promise to pay.,
inferred from the actions of the parties, conferred
jurisdiction under the Tucker Act. Bad such a promise not
been found, the subcontractor would have been unsuccessful
as his bases for recovery could only have been

26

guasi-contract or conversion.

This also illustrates that in these cases the courts

will frequently find an implied-in-fact contract because the
government was unjustly enriched since there is no
guasi-contractual relief available against the government.

In Georgia-Marble the court appeared to find an

implied-in-fact contract because the government's inspector
knew that the subcontractor's property was being taken. i
There was only a vague reference to the fact that payment

would somehow be taken care of later and the court seized

upon this to find that an implied-in-fact contract was

created. Otherwise, the court would have had to allow the
government to wrongfully take the property and leave the

subcontractor without a remedy.

[
5,
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The case of A.C. Davenport & Son Co. v. United

States27

also illustrates how an implied-in-fact contract
is likely to be found when the United States bargains for
something of value directly with the subcontractor. Here,
the subcontractor and prime contractor entered into an
agreement to have payment from the government go directly to
the subcontractor. The agreement was accomplished by the
prime contractor sending a letter advising the government to
modify the prime contract by changing the payment address.
A government officer approved this change and agreed to send
the payment to a special bank account from which the
subcontractor could withdraw funds owed on the subcontract.
Despite the government's agreement to this modification,
two checks were still mailed directly to the prime
contractor. When it was notified of this mistake, the
government agreed to stop payment on the checks and issue
duplicate checks to the subcontractor. However, the
government subsequently failed to stop payment on the two
original checks and also did not attempt tc recoup the money
from the now bankrupt prime contractor. 1l-s-ead, it set off
the amount it paid the subcontractor in the duplicate checks
against amounts due the subcontractor on other government
contracts. The subcontractor then brought suit against the

government to recover the amounts which had been set off.
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The subcontractor was successful in that suit,
ostensibly because the court found that he was a holder in
due course of the duplicate government checks and was under
no duty to insure that the government collected the original
amounts back from the prime contractor. Bowever, the true
basis for the holding in Davenport's favor appears to be a
recognition that the parties had negotiated an enforceable
agreement. This was clear when the court stated:

...Davenport [the subcontractor] had threatened to

stop further deliveries, which it had a legal right

to do, if it did not receive payment for its prior

deliveries. If Davenport had discontinued

delivery, the government would have had recourse

against Almark [the prime], but not Davenport. As

the district court noted, [un]doubtedly it was

because of this fact and in order to insure

continued delivery that the government consented to

stop payment on the checks sent directly to Almark

and to issue a duplicate check to Almark c/o

Davenport .28

Not all direct contacts between the government and the
subcontractor will result in a finding of an implied-in-fact
contract because the contacts must be of such a nature as to
allow an inference that the parties came to a meeting of the

minds and intended to be mutually bound. The case of ABT

Associates, Inc.29 provides a good example of this

principle.
In this case, the Department of Transportation Board of
Contract Appeals declined to find an implied-in-fact

contract despite numerous direct contacts between government
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officials and the subcontractor. For example, when the
subcontractor's relationship with his prime contractor
deteriorated, he stopped communicating directly with the
prime contractor and went, instead, to the government for
technical assistance. When the subcontractor was unable to
collect payment from the prime, the government, at the
subcontractor's request, convinced the prime to execute an
assignment to the subcontractor of all future sums due. It
should be emphasized here that the government official
involved in doing this insured that the subcontractor
understood that he was not in privity of contract with the
government. Unfortunately, the prime contractor defaulted
on the contract before any further sums were paid, and the
government decided that continuation of the contract would
not be cost effective even though the subcontractor offered
to complete the contract in order to receive further
payments under the assignment.3o

Thereafter , the subcontractor submitted a claim to the
government for sums it was due under its subcontract, and
the claim was denied. On appeal of the denial, the
subcontractor alleged the existence of an implied-in-~fact
contract on the basis of the direct dealings between the
governﬁent and the subcontractor, particularly after it

became clear that the prime would be unable to complete the
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contract, and also because the government had accepted
benefits from the subcontzactot.3l
The board granted the government's motion for a summary

judgment because it found first that there could be no

implied-in-fact contract because the government employees

who dealt with the subcontractor lacked proper

authority.32 Secondly, the board went on to say that even

if actual authority did exist, the factual record was
insufficient to show a contract implied-ir -fact. On the
contrary, the board found that the extensive contacts had
been initiated primarily by the subcontractor to gain the

technical expertise and assistance of the government's

technical advisor. Be did this in order to complete the i
subcontract in an acceptable manner and preserve his
reputation.33 Under these circumstances it was

appropriate for the government to furnish such assistance.

The board concluded that the facts did not support an
inference that a contractual relationship was intended, but
rather that the prime contractor-subcontractor relationship
had continued.

This decision is correct because there appears to be no
basis for finding a mutual intent to contract. A close ]
reading of the case reveals that the key factors leading to

the board's conclusion were that most of the contacts
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between the parties were initiated by the subcontractor for

his own benefit and the government did not actually take
anything of value from the subcontractor. Otherwise this

¢ would be analogous to the Silverman3>4

case because the
administrative contracting officer arranged the assignment
agreement with the prime contractor and also promised to see
that the subcontractor was paid. Bad there been a taking of
something which the government was not authorized to
receive, there may have been a basis for the board to find

ratification of that promise.

A final example showing that the contacts between the

parties must be of such a nature as to allow an inference of

mutual intent to be bound occurred in Operational Manuals,
35

Inc. v. United States. Here, the government furnished

; the prime contractor with a number of documents to be used

in the performance of a prime contract, and the prime

entered into a subcontract with Operational Manuals, Inc. to

act as librarian and custodian of the documents. After the

'orime contract was terminated for default, the government

requested, on two separate occasions, that the subcontractor

return the documents. This was not done until eleven months

after the latest request, and when the subcontractor

returned the documents, he also presented the government §

{
é
;} with a bill for $11,655.43 for storage fees. When the
t
{
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government refused to pay, the subcontractor sued in the
Court of Claims alleging a breach of an implied-in-fact
contract. This was based upon the government's knowledge
that the subcontractor was storing the documents, regular
visits by government inspectors to inspect the documents,
and government acgquiescence in continued billings for the
storage.36

In granting the government's motion for summary
judgment , the court refused to find a meeting of the minds
and mutual consent to be bound based upon:

the mere knowledge of representatives of the

defendant that plaintiff had the documents in its

possession, the visits of government inspectors

to plaintiff's premises, and the receipt of

billings for storage from plaintiff by agents of

the defendant. . . .37
Rather, the facts indicated a contrary desire on the part of
the government, thus again illustrating that actions by one
0f the parties alone will be insufficient to support an
inference that the parties intended to be mutually bound.

It would be logical to conclude that if the facts and
circumstances support a finding that an express oral
contract exists between the government and the
subcontractor, then a waiver of sovereign immunity should
also be established. Unfortunately, there is a line of

cases which has cast some doubt upon the enforceability of

express oral contracts. These are based upon a guestionable
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conclusion that 31 U.S.C. §200 is, in effect, a government
contracts Statute of Frauds.

In the case of The Narva Harris Construction Corporation
38

v. United States, the plaintiff negotiated with several

parties, including the Department of Bousing and Urban
Development (BUD) to provide general contractor services on
two contracts for the development of a housing project.
Prior to entering into any written agreement with the
government, plaintiff advised the government that certain
cost figures required by the government were too low to
develop the project. The government advised the plaintiff
that in order to get the project underway, the lower figures
had to be used in the contracts, but that they would be
increased at a later date in accordance with applicable HUD
procedures for increasing mortgage insurance. The
government 's assurances we}e only oral, but in each instance
plaintiff proceeded with the projects in reliance upon those
oral assurances, and ultimately completed each project.
Bowever, contrary to those assurances, the mortgage
insurance of neither project was raised and the costs were
not properly adjusted. Narva Barris then sued for
difference it considered to be due based upon the two oral

promises.

The government moved for a summary judgment, citing both 31

39 and the case of United States v. American

U.s.C. §200
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40

Renaissance Lines for the proposition that the statute

not only precluded recovery against the government on the
basis of an alleged express oral contract but that it also
precluded the Court of Claims from £finding an
implied-in-fact contract or from awarding damages in guantum

41 Of course, Narva

meruit based upon the same facts.
Barris disputed the contention that the statute was intended
to allow the government to repudiate an oral contract, but
it also argued that if the court did find that the statute
precluded recovery on the basis of an express oral contract,
then it should still not apply to implied-in-fact contracts

or guantum meruit .42

The court, after recognizing that the facts could
support the conclusion that there was an express oral
contract, declined to decide whether the statute precluded
recovery based thereon, but did decide that the statute
should not preclude recovery based upon an implied-in-fact
contract, even if it were based in part upon the oral

representations of a government agent.43

Thus, in denying
the government's motion for summary judgment, the court
found that there was, " . . . a valid distinction to be
drawn between the naked, express oral contract at which §200
may be directed, and the ‘'additional facts' from which a
contract implied-in-fact could be inferred . . naé

The lesson to be learned from the foregoing, at least
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until the effect of 31 U.S.C. §200 is decided, is that in

the absence of a written contract with the government, the

subcontractor would be prudent to plead that he is

performing under an implied-in-fact contract.

¢ Agency
Contractors have also been successful in recovering
claims directly from the government if they are able to
demonstrate that they were dealing with a "private"

purchasing agent of the government. It has long been

recognized that the government is authorized to use such
"private" purchasing agents, and the creation of such a
relationship either expressly or impliedly, should be J
sufficient to establish privity of contract between the L
government and a contractor who dealt with that private

agent.45

After the passage of the Contract Disputes Act, there
was a series of cases which concerned the question of
whether the Act afforded subcontractors direct access to the

courts and boards in general, and whether contractors could

have direct access under the Act if they were dealing with
"private"” purchasing agents of the government. These cases

involved prime contractors who were performing either

construction or plant management services for the

government,46 and the analysis utilized in characterizing
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the relationships between the government, the manager, and
the contractor is helpful in understanding the factors
necessary to establish privity of contract with the
government under this theory.

The first of these cases concerned a dispute between
second-tier subcontractor and the Department of Health
Education and Welfare (HEW) and was decided by the Armed

)_47

Services Board of Contract Appeals (ASBCA Here, the

board denied the government's motion to dismiss a certified

48 of a subcontractor which had been submitted on

claim
behalf of a second-tier subcontractor. The government had
argued that the legislative history of the Contract Disputes
Act clearly indicated an intent on the part of Congress to
exclude subcontractors from having direct access to the
appellate procedures of the Contract Disputes Act.
Therefore the appeal must be dismissed because of the
absence of the prime contractor's sponsorship and
certification of the claim.%?
While agreeing with the government's arguments
concerning the legislative history of the Conract Disputes
Act, the board concluded that the government's argument had
nothing to do with certification of a claim but only with
the requirement that subcontractor claims be sponsored by
prime contractors when the subcontractors are not themselves

in privity of contract with the government. However, the

board reaffirmed the agency rule when it stated that it was
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"felqually clear, however, although not fregquently
encountered, are situations in which privity results when
pPrime contractors act as Government agents to place
subcontracts.“50

Thereafter, the board went on to examine the nature of
the relationship between Turner, the prime
contractor/construction manager, BEW, and the subcontractor,
and found that although the prime contract attempted to
expressly provide that no contractual relationship was to be
created between the government and any contractor with whom
Turner dealt with as construction manager, the existence of
certain clauses under the prime and subcontracts was
sufficient to establish privity of contract between the
government and the subcontractor. These clauses gave
government the following rights: to inspect; to be the sole
authority to reject the weork; to interpret drawings and
specifications; to make decisions concerning equitable
adjustments for changes and suspensions of work under
subcontracts; and to decide disputes under the terms of both
contracts.Sl Consequently, the board concluded that not
only may the subcontractor certify the claim in the case,
52

but that he must do so.

The next case, A & B Foundry, Inc.,53 involved the DOE

Board of Contract Appeals' (EBCA) consideration of whether

the board had the jurisdiction to hear a direct appeal by a
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contractor who supplied goods to another contractor who was
expressly acting as an agent of the government. Stated
another way, was such a contractor a party to a government
contract within the definition of the term "contractor" in
the Act, so as to be afforded direct appeal rights under the
Contract Disputes Act?

The board first concluded that the meaning of the term
"contractor"” in the act was ambiguous, and that the board
could, therefore, refer to the Act's legislative history.
In doing so, the board noted that at one time the proposed
act defined the word "contractor" as follows:

. « » & party to a Government contract other than

the Government:; except that such term does not

include any third party beneficiary or
subcontractor. [Emphasis Added]>4

HBowever this express language was not in the Act as finally
written. This deletion, along with Congress' recognition that
prior to passage of the Contract Disputes Act some agencies
permitted direct appeals by subcontractors in certain

35 led the board to conclude Congress did not

instances,
intend to limit contractor appeals in agency cases to those
which were sponsored by a prime contractor.56 Thereafter,

the board found that because the contractor had supplied goods
to a private purchasing agent of the government, he was a
“contractor"” within the meaning of that term in the Contract

Disputes Act.57

B
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Although this case only stands for the proposition stated
above, there is a great deal of dicta in the opinion that
implies that all instances whereby subcontractors gained direct
access to the disputes resolution procedures of government
contracts prior to passage of the Contract Disputes Act were
sanctioned to continue after the Act's passage, even if there
was no privity of contract between the government and the
subcontractor. This broad interpretation has not been followed
58

in subsequent decisions, and appears to be unjustified.

The next case to be discussed is Detroit Testing
59

Laboratory, Inc., (DTL) , which involved an appeal by DTL

from a denial for equitable adjustment to a fixed price
purchase order issued by General Electric Knolls Atomic Power
Laboratory (KAPL), a cost-plus-fixed-fee prime contractor with
the DOE. The board found, first of all, that it had
jurisdiction to hear the case under the Contract Disputes Act,
and secondly, that DTL was not entitled to an egquitable
adjustment.

.KAPL initially argued that there was no privity of contract
between DTL and DOE, and therefore DTL could not bring an
action directly against DOE under the Contract Disputes Act.
This Jjurisdictional argument was based upon the following
points: 1) DTL was not a “"contractor" within the meaning of
the Contract Disputes Act and its appeal wasn't sponsored by

KAPL; 2) direct subcontractor actions against DOE were not

[
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permitted in the absence of privity of contract; 3) DTL did not
seek a decision from a DOE contracting officer; 4) specific
language in the subcontract denied the existence of an agency
relationship with DOE; and, 5) under the holding of United

States v. New Mexico.éo KAPL was not DOE's agent. This last

argument will be addressed later.

It should be noted at this point that DTL's contract
with KAPL included a disputes clause which required that
disputed questions of fact between DTL and KAPL be decided
by the DOE contracting officer with appeals to the EBCA.
However , DTL's claim was submitted to, and denied by, the
KAPL contract administrator. Therefore DOE's only direct
involvement in the dispute was its review of KAPL's draft
reply denying DTL's claim. This was later determined to be
a constructive denial of DTL's claim because the DOE
contracting officer knew of the claim and failed to issue a
timely decision.

61

Unlike the A & B Foundry case, where the parties had

stipulated to the existence of an agency relationship, the
board was forced here to analyze the elements of KAPL's
contract with DOE against the requirements for an agency
relationship, as follows:

The fundamental elements of an agency

relationship are the principal's right to control
the agent's actions, e. Aetna Ins. Co. v.

Glens Falls Ins. Co., 4 3 F 2d 687 (5th Cir.

1972), and the parties' mutual consent to the
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relationship. See, e.g., Eitel v. Schmudlapp,
459 F.2d 609 (4th Cir. 1972). The latter element
requires that the parties intend to function as
principal and agent but not necessarily that they
intend to create an agency relationship.62

The board then analyzed the contractual relationship
between DOE and KAPL and concluded that despite its
expressions to the contrary, the prime contract gave DOE
sufficient control over KAPL to create a principal-agent
relationship. 1In particular the contract contained
provisions which:

1) transfer title directly from the vendor to the

Government; (2) establish a revolving fund for

expenditures; (3) insure the Government's right

to pay subcontractors directly: (4) provide for

payment of a low fee to KAPL; (5) hold the

Government liable for the risks of nuclear

hazards; (6) require inclusion of standard

clauses in subcontracts and purchase orders; (7)

insure the Government's right to approve

procurement arrangements; and give DOE control

over KAPL's personnel.

All of these factors combined to give DOE a great deal of
control over DTL's manner of performance, as opposed to the
typical contractual relationahip which is more concerned with
the results of that performance. With that amount of control
available to DOE, the Board correctly decided the agency issue
despite the purported express denial of an agency relationship

in the contract.

It had been mentioned earlier that one of the arguments

offered against a finding of an agency relationship was the
64

Supreme Court's holding in United States v. New Mexico.
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This relates to another case involving a DOE plant manager, but:
only that case concerned the complicated issue of the ability
of such a contractor to claim federal immunity from state sales
and use taxes. There had been a series of cases involving this

65 and these have added some confusion to this area of

issue,
the law.

The United States v. New Mexico decision was the most

recent of these cases, and in this opinion the Supreme Court
closely examined the nature of the relationship between DOE and
three private contractors who performed management,
maintenance, and construction and repair services for DOE at
three different government owned atomic laboratories in New
Mexico. The Court concluded that these contractors were not so
incorporated into the government structure as to make them
instrumentalities of the United States and thus immune from

state taxation.66

This led the government to argue in later
agency cases that the Court had ruled that such management
contractors were not to be considered government agents for any
purpose.

In the case of Arntz Contracting Company, A Joint

Venture,67 the EBCA squarely addressed this issue. The case

involved a contractor who attempted to present a claim directly
to the board under alternate theories. First, he argued that

under the logic of the A & B Foundry decision he was a

"contractor" within the meaning of the Contract Disputes Act.
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As a second alternative, he argued that he was authorized to
proceed directly against the government on the basis of the
disputes clause in his subcontract.68 The board concluded
that the government would not be prejudiced by allowing the

subcontractor to plead these alternate theories and postpone

his election decision, but also ruled that the agency issue

could not be determined without further development of a record.
Most importantly, however, the board rejected the

government's argument that the New Mexico decision foreclosed

the possibility that the board could find an agency

relationship between the DOE facility operator and DOE. 1In

doing so, the board stated:

For purposes of this decision, the Board
agrees with Appellant's view that the New Mexico .
case is not dispositive of the issues raised in
this appeal. Without attempting a detailed
explanation, suffice it to say that New Mexico
decided an issue of taxation as between the
Federal and State Governments. It did not decide !
the issues relevant to whether the remedies |
provided by the Contract Disputes Act are :
available to a subcontractor if the prime
contractor is, in fact, a purchasing agent of the
Government .

This analysis appears to be correct because the Court in

the New Mexico opinion emphasized that:

a finding of constitutional tax immunity requires
something more than the invocation of traditional
agency notions: to resist the State's taxing
power, a private taxpayer must actually "stand in
the Government's shoes."[citation omitted]’0

Consequently, when the government raised this argument again
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in the DTL case, the board cited the Arntz decision and
reiterated that the New Mexico case related to the issue of
taxation between federal and state governments and not to
the issue of determining privity of contract for purposes of
deciding the availability of the disputes procedure to
government contractors and subcontractors.

It can be seen from these cases that an agency
relationship between the government and the prime contractor
can serve to put a subcontractor in the shoes of the
“contractor" for purposes of allowing the subcontractor
direct appeal rights under the Contract Disputes Act. Such
an agency relationship can be expressly set forth by the
government and the prime contractor or can be found to have
been impliedly created, despite express declarations to the
contrary, when there is a contractual relationship which
gives the government sufficient control over the contractor

and his manner of performance.

Third-Party Beneficiaries

Government subcoﬁtractors have on occasion been able to
gain recovery directly from the government on the theory
that it was the intention of the parties to the government
prime contract to confer an enforceable benefit upon the

subcontractor. The theory has been described thusly:
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A contract in which the promisor engages to the
promisee to render some performance to a third
person is generally called a contract for the
benefit of a third person with little regard to
whether the purpose of the promisee in entering
into the contract was his own benefit or the
benefit of the person to whom performance was to
be rendered. This type of contract forms a
widely recognized exception to the basic
principle that only parties to a contract may
enforce it.

Because there has been a great deal of confusion in the
appiication of this theory to contract law in general, the
American Law Institute attempted to clarify matters in its
discussion of the theory by dropping the traditional terms
of "donee" and "creditor" beneficiary, and instead opted to
utilize the terms "intended" beneficiary and "incidental®
beneficiary. This, it was believed, would emphasize that
the important inquiry was whether the promisor and promisee
intended to create rights in the third party.72

The leading government contracts case under this theory

3

is United States v. Huff,7 in which tenants on land

leased by the owners to the Army for use as a training area
were able to bring a suit under the Tucker Act for breach of
contract even though they were not parties to the lease
agreement. That agreement had certain provisions which
allowed the Army to set down wire fences but which also
required the Army to replace the fences following the
crossing of the lands by troops. Additionally, the tenants,

who were raising sheep on the lands, were permitted to
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continue doing so under the lease. After certain negligent
acts by the government allegedly caused loss and damage to
the livestock, a suit for tortious breach of contract was
brought against the United States. In defense, the
government argued that there was no privity of contract
between the tenants and the government, but the court found
otherwise, stating that " . . . the Government lease is
charged with obligation toward the tenants, that they are
third-party beneficiaries of the contract, and that,
therefore, they may sue upon it."74

Another example where a subcontractor was successful in
utilizing this theory occurred where he successfully claimed
to be a third-party beneficiary of the government's promise
to a cost reimbursable prime contractor to pay all
unliquidated claims in the event of termination of the
contract by the government.75

This remedy has not been widely successful because the
courts have traditionally looked closely at any purported

third-party beneficiary agreement and have strictly

construed its terms. Thus, in Deltec Corp. v. United

States,76 the Court of Claims refused to allow recovery to
a supplier to a firm-fixed price subcontractor where the
prime contract had a provision which made the prime
contractor the government's agent when purchasing supplies

approved by the contracting officer and which alsc provided
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that each cost-plus-fixed-fee subcontract should provide
that the subcontractor would act as the government's
purchasing agent. The court concluded that although
plaintiff would have been able to claim privity based upon
agency principles if he had dealt with a cost-plus
subcontractor, this argument was not available to him
because he dealt with a fixed-price subcontractor. Nor
could he claim to be a third-party beneficiary of the prime
contract's provision making title pass directly from the
vendor to the government when supplies were purchased
because this provision was not intended to confer a benefit
upon the supplier but was only intended to facilitate the
duty-free entrance of supplies into Spain, where the prime
contract was performed.

Similarly, in A & A Hardware, Inc. v. Samuel E. Pierce,

Secretary of Department of Bousing and Urban Development
77

(HUD), the court found that the supplier to a contractor
who managed and maintained a project for HUD could not show
that he was a third-party beneficiary of the cost
reimbursable management contract between the contractor and
HUD because he could not show that the contract was intended
for his direct benefit and conferred enforceable rights on

him.

Finally, in Fairchild Industries, Inc. v. United

States,78 a subcontractor was unable to bring suit against
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the government on the theory that he was a third-party
beneficiary of an assignment agreement which was entered
into between the prime contractor and a bank because the
government was not a party to the assignment agreement.

A recent case in the ASBCA has called into gquestion the
ability of a subcontractor third-party beneficiary to bring
a claim under the disputes clause of the prime

contract.79 In this case a subcontractor for a prime

contractor dealing with an Army Officer's club80 appealed
the denial by the government's contracting officer of his
claim for $9000 which he believed the prime owed him. The
RFP for the prime contract had indicated that the prime
contractor would furnish a performance and a payment bond
but the contracting officer agreed to an alternate
arrangement. Under this, the prime furnished the government
with a performance and payment bond from a subcontractor; an
escrow agreement covering a $75,000 escrow account; and he
also assigned certain receivables due from the Army on other
contracts. Toward the conclusion of the prime contractor's
performance, the contracting officer released these funds,
after which the subcontractor alleged that he was unable to
recover the last $9000 on his subcontract.

The subcontractor argued that he was a third-party
beneficiary of the alternate bonding agreement between the

government and the prime, and, as such, should be allowed to
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bring a claim directly under the disputes clause of the
prime contract. The board concluded that the disputes
clause of the contract only provided that the "contractor"
was entitled to appeal a contracting officer's decision and
that even if the subcontractor was a third-party beneficiary
of the bonding agreement, he would not be able to establish
standing as the "contractor" within the meaning of the
disputes clause.81

This decision could create confusion in this area unless
it is strictly limited in its application to a claim based
upon a'disputes clause in a contract not subject to the
Contract Disputes Act, because the board has distinguished
the existence of privity of contract by virtue of the
third-party beneficiary theory from the ability of the board
to hear a claim based upon the contract's disputes clause.
Bowever, in a case in which the Contract Disputes Act is
controlling, it would appear that earlier precedents
allowing relief to a third-party beneficiary under the
Tucker Act should contrel. Furthermore, a case under the
Contract Disputes Act should be appealable before a board as
a claim "relating to the contract" without regard to the
particular wording of the disputes clause, because the act
has extended the board's jurisdiction to breach of contract

claims as well as claims based upon a remedy granting clause

in the contract.
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Direct Appeals by Subcontractors

As indicated earlier, there have been instances in the
past where government agencies have specifically allowed
subcontractors to have direct rights to a decision by the
contracting officer with an appellate right to the agency's
board of contract appeals.82 This occurred most
frequently under the Atomic Energy Commission where the
prime contractor was operating under a cost reimbursable
contract and the subcontract had a disputes clause approved
by the government which afforded direct appeal rights to the
subcontractor. Under this process, it was recognized that
the government was the real party in interest in the

claim,83

although there was no concession that the
government and the subcontractor were in privity of
contract.

Currently, the Department of Energy (successor to the
Atomic Energy Commission) regulations and the Federal
Procurement Regulations (FPR) are silent regarding agency
authority to allow such appeals while the Defense
Acquisition Regulations (DAR) and the proposed Federal
Acquisition Regulations (FAR) express a policy against such

clauses.84

Consequently, it is guestionable whether such
clauses will be of much impact in providing relief to
subcontractors in the future. Nevertheless, the existence

of such clauses in current contracts, as well as the

XU I

 m——— e

PN N

I




35
possitility that they may not be absolutely barred from use
in the future, justifies the consideration of two legal
issues created by these clauses.

The first issue to be considered is whether the Contract
Disputes Act has precluded the use of agency boards to
decide such claims unless it is conceded at the outset by
the agency that the subcontractor was in the shoes of the
"contractor"”, under the definition of that term in the
Act.85 Stated another way, can it be claimed that the
boards have authority to hear such claims beyond the
authority conferred in the Contract Disputes Act?

The methods for administratively handling disputes in
government contracts prior to the Act's passage were created
by "executive branch fiat--that is, by the insertion of
contract terms specifying how disputes in specific areas
will be resolved--and by agency regulations governing the
procedural and substantive adjudication of disPutes."86
The agency boards of contract appeals were appointed by and
reported to the agency involved in the dispute.

Under this system, the appeals board acted as the
delegated representative of the agency head to decide
disputes arising under contracts entered into by the
agency. Therefore, their authority to decide a particular

dispute came not only from the terms of the particular

disputes clause of the contract but also from the delegation

e ek o
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of authority from the agency head. With respect to this
latter aspect of the board's authority, it is axiomatic that
the board's authority could not be broader than the
authority possessed by the agency heaa .87

The question of authority under the disputes clause was
easily resolved as long as the practice was not prohibited
by regulation, the disputes clause in the subcontract gave
the subcontractor direct access to the board, and that
clause was approved by a government representative with
proper authority. The issue regarding the agency head's
authority to allow such appeals was most often resolved
because these subcontract clauses were most fregquently
utilized in connection with cost reimbursable prime
contracts. It was rationalized that the government's
potential liability for payment of the claim made it the
real party in interest and thereby justified the use of the
government 's administrative disputes resolution system.88

When the Contract Disputes Act established a statutory
basis for the existence of the boards of contract

89

appeals, with the express limitation in the Act that

board members should have no other inconsistent duties,go
the question arises whether it was Congress' intention to
limit the boards' powers to those set forth expressly in the
Act.

Prior to any consideration of this guestion, it must be

,1
y
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realized at the outset that Congress considered, and
rejected, the notion that the power to create boards be
taken from the agency heads and placed exclusively in the
hands of the Administrator of Federal Procurement

o1 Thus, the choice was made to leave the ultimate

Policy.
authority over the boards in the hands of the agency heads.
Nevertheless, the provisions of the Office of Federal

92 authorize the Administrator to

Procurement Policy Act
issue guidelines with respect to criteria for the
establishment, functions, and procedures of the agency
boards, but the implementation of this authority does not,
as yet, appear to preclude the use of boards to hear direct
appeals.93

The question has not been squarely addressed to date
because the cases allowing direct appeals by subcontractors
since the passage of the Contract Disputes Act were
management cases which were resolved on the basis of agency
principles.94 Bowever, in an analogous situation
concerning a post-Contract Disputes Act, NAFI contract which
was not included within those contracts made applicable to

95 the ASBCA considered an

the Contract Disputes Act,
appeal on the sole basis of the authority conferred upon it
by the disputes clause in that contract .26 Thus, at least
this case indicated that the Contract Disputes Act was not

the exclusive source of authority for the board to act.

N
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Furthermore, since it would not appear that the

consideration of such direct appeals by a board could be

w97

considered an "inconsistent duty, the authority appears

to exist unless specifically precluded by OFPP or other

PR

' appropriate agency regulation.

The second issue presented by direct appeal procedures
is whether the contracting officer may agree to arbitrate

disputes between the subcontractor and prime contractor when

S

the government has no pecuniary interest in the outcome of
the dispute. This question was raised by the ASBCA in TRW, [
Inc.,98 where the board stated:

Even if we had found that the contracting officer

committed himself to decide disputes under those

circumstances, we probably would have to hold T

that any attempt to commit the Secretary to

settle such disputes would be beyond the

contracting officer's authority and, therefore,

not binding on the Government. However, we did

not reach this question.99

In the TRW case, the board considered whether the
government had been committed to decide a dispute between
the subcontractor and the prime contractor, after the board
had already concluded that the government would not be

liable to the prime for any reimbursements regardless of the

outcome of the dispute between the prime and his
subcontractor. But, the board did not, ultimately, address
the authority question because it concluded that the

contracting officer had not agreed to decide such a dispute
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because when he approved the subcontract and its disputes

clause, he stated that the approval did not relieve the

&L .

prime of his obligations under the prime contract and d4did

not create any obligation for the government to the

wath NN

subcontractor. Consequently, the board reasoned that,

It does not follow that the contracting officer
intended to agree to make available his and this
Board's services to settle disputes in which the
Government had no ultimate responsibility and,
hence, no direct interest. On the contrary, we
think that any agreement to render such services
to prime and subcontractors is sufficiently
outside the scope and intent of the prime
contract between TRW and the Government to have
required a more specific and detailed agreement
than the mere approval of a subcontract.l00

As previously stated, the approval of such subcontracts

has primarily been justified on the basis that the

government was the real party in interest in the dispute and
therefore authorized to commit agency resources to its
resolution. In an analogous situation involving the ASBCA's
consideration of disputes in which the government was not a
party to the contract, the board justified hearing a dispute
on a contract between a private contractor and the State of
Georgia for the building of barracks for the National Guard,
on the basis that the disputes clause had been specifically
approved by the appropriate authority in the Army and the
project was being federally funded.lo1

Federal funding, or the potential requirement for

federal reimbursement if the claim is paid, has not been the
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sole basis for finding authority to approve the use of the

agency board where the agency is not in privity. For

e

!
|
example, specific statutory authority for such involvement {,

was found by the Corps of Engineers Board of Contract
Appeals (ENG BCA) under the Intergovernmental Cooperation

102 when it indicated that it could decide disputes

Act,
between a private contractor and the Washington Metropolitan
Area Transit Authority (WMATA). The board noted that the
Chief of Engineers had agreed to allow the board to do so if
the WMATA reimbursed the Corps of Engineers for its
costs .103

Consequently, it can be seen that some basis for the

authority derived from the agency head must be found to

justify the board's acting on the appeal, and the language

in TRW104 would appear to indicate there would be a

serious authority question if the board were to act in a
matter where no potential liability existed on the
government's part. It is suggested that if it were desired

to provide such a service to the prime contractor and

subcontractor, the contracting officer would be well advised

to make a specific determination that providing the service

was in the government's best interest because the

availability of such a disputes resolution procedure in the

subcontract will make the government's administration of the

prime contract easier and more effective. This would, in
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turn, improve the prime contractor's ability to perform
under the prime contract. If possible, it would also be of

benefit if the contracting ocfficer were able tc itemize the

consideration the government received for making the service

available.

Other Forms of Direct Relief

Tort Relief

In addition to the possible methods for subcontractors
to obtain relief based upon contract theory, it should also
be remembered that the United States, through the Federal

oS

Tort Claims Act (FTCA),l has also waived sovereign

immunity for the negligent or wronglful act or omission of

any employee of the government committed while acting within
the scope of his office. Therefore, if the government
action which caused injury to the subcontractor could be

considered tortious in nature, this avenue of relief should

be carefully explored. There is nothing in the act which
would per se preclude the potential recovery by a

subcontractor. In fact, the frequent go.ernment claim that

the government and the subcontractor are not in privity of
contract coulu inhibit another frequent claim made by the
government in such actions that the plaintiff's claim was

really a breach of contract claim which could not be heard
106

in federal district court.
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The first major requirement for obtaining relief under
the FTCA is that it must be shown that the claim is based
upon the wrongful or negligent act on the part of a
government employee. This precludes relief based upon

107

strict or absolute liability principles. In this

context, the case of In Re Bomb Disaster at Roseville
108

California, on April 28, provided a list of potential

actions for subcontractors to consider, when the court
explained the meaning of the word "wrongful” in the act as
follows:

When faced with the gquestion, the judiciary has
generally ruled that the word "wrongful" was
intended to include more than just negligent
acts. Courts have found trespass, conversion,
waste, and duress to be wrongful acts within the
meaning of the FTCA.109

For example, in Gardiner Manufacturing v. United
110

States, a subcontractor brought an action against the
United States for the cost of materials furnished to a
government contractor for use on a government project. The
materials were paid for by the prime contractor with a check
which was subsequently dishonored, and the prime contractor
also went bankrupt. After finding that the subcontractor could
not bring an action against the government under the Tucker Act
because there was no allegation of the existence of a contract
111

between the subcontractor and the government, the court

considered an allegation of tortious conversion under the

e e
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FTCA. This was based upon a theory that the prime contractor
acquired only voidable title to the property in gquestion and
the government could acquire no greater title than the prime
contractor. Consegquently, the subcontractor argued that when
the government learned that the prime contractor's check was
dishonored it had a duty to return the property, and its
failure to do so resulted in the tort of conversion.112

The court rejected the subcontractor's argument on the
basis that under the Uniform Commercial Code (UCC) a person
with voidable title has the power to transfer good title to a
good faith purchaser for value. However, the court gdid
recognize the potential for bringing an action for conversion
under the Frca.ll3

Similarly, in the case of United States v. Georgia
114

Marble, the court discussed the close relationship between

the tort claim of conversion and the claim of breach of implied

contract when the government takes a subcontrator's property.

There the court stated that, "If the United States had taken

possession of the marble under an asserted right or title

and thereby violated the plaintiff's property rights, the

cause of action would have been one sounding in tort for

which the Tucker Act affords no remedy."ll5
Finally, as an interesting sidelight to the close

relationship between conversion actions and actions based

upon implied contract, the Supreme Court, in Batzlachh

e ki
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Supply Co., Inc. v. United States, 116 held that a suit

under the Tucker Act alleging breach of implied bailment
contract concerning the Customs Service's seizure of goods,
was not barred by the exception to liability under the FTCA
as to claims "arising in respect of . . . the detention of
any goods or merchandise by any officer of ;ustoms."ll7
In rejecting the Court of Claims' analysis that it would not
find an implied-in-fact contract because it could not
"judicially allow by the back door a claim which was, rather
clearly and explicitly, legislatively barred at the

n118 the Court indicated that there was no

front,
indication in the FTCA or its legislative history, that the
Act was intended in any way to limit already existing
remedies under the Tucker Aetllg for breach of contract.
This is an important case to keep in mind when deciding
between possible avenues of recovery because the FTCA also
contains a number of other exceptions which are likely to be
presented by the government as a bar to recovery.

The first, and perhaps most important of these
exceptions involves the so-called "discretionary acts"”
exception, which exempts:

Any claim based upon . . . the exercise or

performance or the failure to exercise or perform

a discretionary function or duty on the part of a

federal agency or any employee of the Government,

whether or not the discretion involved be
abused .120
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It can be expected that this exemption will be raised as
a defense by the government whenever actions by government
officials are alleged to have caused the harm, particularly
with respect to the preparation and approval of government

12) Generally, liability will be

plans and specifications.
determined on the basis of whether the alleged negligent act
was performed at the "planning", or the operational level of
the project.122
Other exemptions which could be troublesome to the
assertion of a tort claim by a subcontractor are the
so-called "intentional tort" exemptions which most
pertinently bar relief for torts based on misrepresentation,
deceit, or interference with contract rights.l23 In
particular, it can be expected that the government will
argue that the claim is based upon misrepresentation or
deceit whenever it involves a form of communication from the
government to the claimant. The success of this assertion
by the government is likely to be dependent upon whether the
government's action was negligent but only incidentally
involved communication versus the situation where the
gravemen of the claim was the communication of
misinformation.124
Because of the existence of a contract between the

subcontractor and prime contractor, it is likely that the

government will counter any tort claim asserted against it
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by a subcontractor with the defense that it is a "claim
arising out of interference with contract rights.” This
exemption has been construed as only applying to the
particular tort, "interference with contract rights," rather
than any tort committed by persons sustaining contract
relations.123 However, the results may differ from
jurisdiction to jurisdiction because the particular elements
of the tort are decided under the law of the place where the
act or omission occurred. For example, in New York, where
the cause of action is based upon intentional and knowing
interference for an unworthy or unselfish purpose,126 a
defense based upon this exemption might not be successful if
the tortious injury complained of only alleged harm caused
by negligent or wrongful conduct. In addition, although one
case has indicated that the guestion might be open as to the
applicability of the exemption to the tortious interference

127 it has been

with prospective contractual relations,
held in other jurisdictions that interference with
prospective pecuniary advantage, or prospective contractual
relations is encompassed within the exemption.128
Consegquently, it would appear that allegations along these
lines should be avoided.

As alluded to already, the FTCA provides that the United
States can be liable under the act if, under the law of the

place where the act or omission occurred, a private person




47

would be liable to the claimant.129

The application of

the law of the place can also affect the decision whether to
proceed under a tort theory or contract theory because a
cause of action under the law of a particular state might
not be available under the FTCA if that cause of action were
based upon strict liability. For example, in the Gardiner

130

Manufacturing case, the court pointed out that even

though conversion actions under the FTCA have been upheld in
the Third Circuit, such an action might not be maintainable
in that particular case because, under California law,
conversion is a strict liability tort, and the FTCA requires
that the cause of action be based upon the negligent or
wrongful act of a government agent.l31
In addition to the effect that the law of a particular
jurisdiction may have upon the availability of this remedy,
there are certain procedural requirements under the FTCA
which must be met in order to assert a successful claim.
First, the FTCA requires that an action may not be
maintained for money damages until after the claimant has
first presented his claim administratively before the
appropriate federal agency and the claim has been finally
denied, in writing, by certified or registered mail.132
In addition, the claim must be presented to the agency

within two years of the date it accrued and these

requirements have been construed as non-waivable
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jurisdictional bars to sui: under the Act. Consequently, if
a suit were brought under the Contract Disputes Act
alleging, for example, a tortious breach of an
implied-in-fact contract, and it were subsequently
determined that there was no such contract, an action under
the FTCA would still have to meet these procedural
requirements. If they have not been taken care of in
sufficient time, the two year statute of limitations could
bar recovery. Additionally, even if the administrative
claim had been presented, the Claims Court would not be able
to hear the case because FTCA cases must be brought in

federal district court.133

5th Amendment Taking

Closely related to the factual situation in the Georgia

134

Marble case, where the government took the property of

a subcontractor, are those situations where it has been
found that the government has taken property without just
compensation in violation of the Fifth Amendment. For

135

example, in the case of Armstrong v. United States, the

Supreme Court found that when the government , pursuant to

its rights under the prime contract's default clause, took
title to all finished and unfinished boats (the subject of
the contract) and other unused materials, it destroyed the

value of the subcontractor’'s rights to liens on that
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property, and this destruction of the rights to these liens
constituted an unconstitutional "taking" under the Fifth
Amendment.136 The close relationship between compensation
under this theory and the type of taking involved in the

Georgia Marble case, which was resolved under a breach of an

implied-in-fact contract theory, has frequently made it
difficult to distinguish between the two types c¢f actions.
Generally, however, if the government taking was not
associated with its eminent domain powers as a sovereign,
the use of the breach of an implied-in-fact contract theory
would be more likely to be successful .137

A recent case from the Court of Claims may help to
define the boundaries of the unconstitutional taking logic.

138

In Kearney & Trecker Corp. v. United States, the

subcontractor had a contract to manufacture and sell a
complicated machining device to a government prime
contractor. The delivery date for this contract was
December 1981 and the contractor also had a contract to
deliver a similar device to another private contractor in
January 1982. When the government ordered‘the prime
contractor to expedite the contract by issuing a priority
directive under the Defense Production Act of 1950,139
this acceleration caused the subcontractor to be unable to
meet his private contract delivery date because he had to

use that machine to meet the government's needs. The court

|
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found no violation of the Fifth Amendment because the
government compensated the subcontractor for the machine.
In addition, the court indicated that while the taking of a
contract could be the subject of a Fifth Amendment

140 that only encompassed a direct, rather than

conseguential taking of a contract.141 In denying relief,

claim,

the court stated:

The government did not appropriate the contract.
The directive that required the plaintiff to
expedite delivery of the Moduline to Lockheed
merely frustrated performance of plaintiff's
contract with Rolls Royce .l142

Assignments

Although subcontractors have been found to not be proper

143

recipients of an assignment of a clainm under the

144

Assignment of Claims Act, it has been held that because

the sole purpose of this statute is to protect the
government , the government may waive its requirements.
Thus, in one case it was found that the contracting officer

145 and in such a

consented to such an assignment contract,
situation the subcontractor could bring an action directly
against the government to enforce the same rights to
proceeds under the contract as the prime contractor had.

The case of G. L. Christian and Associates v. United

States,146 is an example where the government was found to

have consented to an assignment of the contract to the

B TR T -
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subcontractor. Here, the prime contractor was totally
insulated from liability to the subcontractor so the
subcontractor might have been prevented from any recovery
had the court not recognized the government's consent.l47
But the court found, instead, that from the standpoint of
fairness, the subcontractor should be recognized as the
prime contractor since he had signed the contract on behalf
of the prime, took over the entire role of prime contractor,
and settled a large number of the cancellation claims
directly with the government.

A final, and related area, where attempts have been made
to recover directly from the government has occurred when a
subcontractor has tried to enforce an "equitable lien" on
contract retainages. Such retainages occur because as
progress payments are paid by the government, they usually
are related to the percentage of performance which has been
completed. The amounts held back to account for uncompleted
work are called retainages, and usually there is a
percentage held »ack until final acceptance. Unpaid
subcontractors will frequently notify the government that
they have been unpaid, and claim an equitable lien on the

amount of retainage the government still holds from the

prime contractor.

In United States Fidelity & Guaranty Co. (U.S.F. & G.)
148

v. United States, certain subcontractors brought such an
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action after they remained unpaid even after the prime f

149 surety had fully met his

contractor's Miller Act
obligations. This can happen because the Miller Act bond
normally covers only a portion of the entire contract
price. The Court of Claims decided, en banc, that these
subcontractors had no right to bring an action on their own
behalf against the United States to recover from the
retainages.

On the other hand, the 10th Circuit held, in Kennedy

150

Electric Co. v. United States Postal Service, that an

electrical subcontractor who had performed on a building for

the Post Office Department could bring suit against the

Postal Service for its unpaid labor and materials because no
Miller Act bonds had been posted. The court held that the
subcontractor had an equitable lien on contract retainages
and amounts which had been improperly paid to the prime
contractor, and therefore rendered judgment in the
subcontractor's favor.

The Court of Claims, thereafter, in United Electric
151

Corporation v. United States, reconciled these

apparently contradictory holdings when it considered a suit
brought by a subcontractor against the United States for
compensation due it under its government subcontract when
both the prime contractor and the surety either failed or

refused to make payment and the government had still
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maintained retainages.

In considering the two previously discussed cases, the
court noted that the U.S.F.&G. case was a suit against the
United States under the Tucker Act, which required the
breach of an express or implied-in-fact contract. On the

other hand, the Kennedy Electric case was brought against

the United States Postal Service under a statute in which
the Postal Service was authorized to "sue or be sued" in its
own name,152 which removed the requirement that the waiver
of sovereign immunity under the Tucker Act be utilized.
Thus, the court reasoned that the 10th Circuit was free to
apply doctrines applicable to private persons and enforce
the subcontractor's equities in the Kennedy Electric

case.153 Thereafter, the court reaffirmed the U.S.F.&G.

holding and found that although the subcontractor might have
certain equitable rights to contract retainages which might
be superior to the rights of other persons to payment from
such funds, those equitable rights do not provide an
inéependent basis for suit under the Tucker Act .1%% mhis
is also undoubtedly applicable to suits under the Contract
Disputes Act.

As can be seen from the above, the area of assignments
of rights and subrogation do not, except in certain unique
factual circumstances, provide subcontractors any true

additional basis for relief directly from the government.

al
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Proceeding Through the Prime Contractor :é
Thus far the discussion has involved the various ;<
theories which may be used by a subcontractor to satisfy the
privity requirement and obtain direct relief from the
government. Generally, these can only be applied to
particular situations where the facts justify their use.
Thus, with the possible exception of the use of the implied

135 these theories

agency theory in management contracts,
are not likely to provide relief to a great many
subcontractors. This section, however, will discuss the

method for obtaining relief which is most often used by

subcontractors, and which is the one preferred by
govermnent.ls6 That is, the method whereby the prime

contractor either sponsors the subcontractor's claim, or

permits the subcontractor to use his name in processing the
claim. Under either method, it will be referreu to here as

the "sponsorship approach."”

The Nature of the Sponsorship Agreement

The sponsorship agreement is either set forth in a

contract clause or merely manifested by the prime !
contractor'’'s filing of the claim on the subcontractor's
i behalf and allowing the subcontractor to present it. Or, ]

the prime contractor may merely allow the subcontractor to
157

use his name.
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Normally, the agreement is the result of a trade-off.
The subcontractor generally needs to be sponsored in order
to be able to recover against the government, and the prime
contractor should generally recognize this need if there is
any kind of reasonable relationship between the parties.
However , the prime contractor also will want some control
over the subcontractor's claims because a number of
questionable claims submitted in his name will undoubtedly
have a detrimental impact upon his relationship with the
government . Finally, a prime contractor is likely to want
some protection against having a determination made in a
claim he sponsored for his subcontractor being used against
him in subsequent litigation instituted against him by the
subcontractor. This protection is usually provided by
including an exculpatory clause in the sponsorship
agreement, which typically limits the prime contractor's
liability for government caused damages to the amount he is
able to recover from the government on behalf of the
subcontractor.

It should be noted that in the absence of any agreement
to sponsor the subcontractor's claims, there appears to be
no legally enforceable duty requiring the prime contractor

158 On the other hand, if there is an

to sponsor them.
agreement , it would be enforceable. Thus, where the prime

contractor has consented in advance to allow the

—d
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subcontractor to appeal in his name, his attempted refusal

to consent to such an appeal at a later date will not bar

the appeal.159

It should be noted at this point that the certification
requirements of the Contract Disputes Act may have some
effect upon the sponsorship of claims. In the Turner

160 16l

Construction Case, and the Johnsorn Controls case,

the issue of whether the subcontractor's certification was
adequate arose but was not answered because in each case the
board found that the claimant was entitled to appeal
directly to the board because he had been dealing with the
government's agent. In Johnson, the prime contractor/agent
did not certify the claim because he felt that the so-called
subcontractor was the only one who could logically and
realistically certify the claim.

Although the issue was not resolved in those cases, it
is likely that in a normal sponsorship case (as opposed to
an agency situation) the boards and the Claims Court will
insist upon the prime contractor's certification. 1In other
matters, for example, the certification requirements have
been strictly construed and found to be a jurisdictional

prerequisite.162

Additionally, both the continuation of

the sponsorship approach in the Contract Disputes Act and
the inclusion of the certification requirements in the Act
were decisions which shared a common purpose of reducing the

number of the frivolous claims.
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In addition to having the prime contractor's active
sponsorship, or agreement to allow the use of his name, the
subcontractor's appeal must be based upon a right of the
pPrime contractor in the prime contract. This is because the
government 1is not a party to the subcontract and cannot be

held liable under its terms. Thus, in Robert E. McKee

General Contractor Inc.,163 the Veterans Administration

Contract Appeals Board (VACAB) concluded that it had no
jurisdiction to hear an appeal from the contracting
officer's decision that a portion of the work was required
under one section of the prime contract's specifications
rather than another, thus making the subcontractor
responsible for performing the work rather than the prime
contractor. The board reasoned that because there was no
dispute as to the requirement to actually perform the work
under the prime contract, the only dispute was between the
prime and subcontractor as to who would do the work, and
this dispute was not within the board's jurisdiction as
conferred by the prime contract's disputes clause.

164

Herring Electric Company, Inc., is another example

of this principle where it was held that a subcontractor was
unable to bring a claim through the prime contractor for an
equitable adjustment under a government change order because
the government and prime contractor had already agreed that

the change would be at "no-cost" to the government. Thus,
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the prime contractor had no basis for claiming an equitable
adjustment and the subcontractor could not repudiate the
agreement to which it was not a party.

Closely related to the situation where the prime
contractor has no right to an equitable adjustment, are
those situations where the prime contractor does not agree
with the subcontractor's legal position but instead agrees
with the government's position. This has most often arisen
over contract interpretation disputes. For example, in a
decision which was subsequently overruled, the General
Services Board of Contract Appeals (GSBCA) dismissed a
subcontractor's sponsored appeal for lack of jurisdiction
because the dispute concerned the interpretation of the
requirements of the prime contract and the prime contractor
agreed with the government's interpretation. The board
reasoned that since there was no disagreement between the
government and the prime contractor, there was no dispute
under the prime contract, and therefore no jurisdiction for
the board to hear *“Le appeal.165

As was quickly apparent to the board, this decision had
improperly equated the prime contractor's lack of agreement
with the subcontractor's legal position with the lack of
availability of a remedy under the prime contract. However,
this situation was rectified by the GSBCA in the Hoffman

Construction Co.166 case.
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In the Hoffman case, the dispute concerned the
subcontractor's entitlement for additional costs for claimed

extra work which both the prime contractor and the

government agreed was required, without change, under the

. contract's specifications. In denying the government's
motion to dismiss, which relied on the Holder case, the
board said:

It is . . . our opinion that the Holder doctrine
should not be maintained and the case 1s
overruled. We hold that a dispute between a
subcontractor and the Government when presented
in compliance with the disputes procedure, will
not be jurisdictionally barred by the apparent

i agreement of the prime contractor with the

i Government's position. As indicated in
Willard-Brent Cc., Inc., GSBCA 3651, 73-2 BCA
910,134, a prime's agreement with the
Government's position in a dispute between its
sub and the Government can be used as evidence of
the reasonableness of the Government's
interpretation.l®

Although the matter has not yet been resolved, it would

be consistent with this opinion and the decision in TRW,

Inc.,168 that a prime contractor also be free to certify

the subcontractor's claim, even if he disagreed with the

subcontractor's legal position, so long as he believed the

claim was "made in good faith and is not frivolous or a

sham."ls9

As the ASBCA stated,

All the prime contractor is doing by proceeding
or permitting the subcontractor to proceed in its
name is seeking an authoritative determination in
the forum that might ultimately have to decide
the issue anyway.l70
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In the beginning of the discussion concerning the nature
of the sponsorship agreement, it was pointed out that the
prime contractor will seek some protection from being liable
to the subcontractor in subsequent litigation. This
protection usually takes the form of a clause which
exculpates the prime contractor to some degree from
liability for government caused damages. Although such
clauses are commonly used, they must be drafted carefully
because if they are too broad, they may actually preclude
the sponsorship of the subcontractor's claim. This is the

result of the decision in the case of Severin v. United
171

States, which is the subject of the next section.

The "Severin Doctrine"

The case of Severin v. United States has attained great

notoriety almost since the day it was decided, and has
injected an element of difficulty to the sponsorship
approach. It has, depending upon the commentator, had
either great impact, or hardly no impact, upon the “justice"
subcontractors receive when engaged in performing on
government contracts.l72

The case involved a prime contractor who was performing
construction work on a post office in Rochester, New York,
and who employed a subcontractor to do some of the marble

work on the building. Because of government fault, both the

prime contractor and the subcontractor incurred delay
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damages, although the prime's only totalled $73 while the
subcontractor's totalled over $700.00. The government
issued a change order extending the performance period for
the prime contractor but did not award any compensation, so
the prime contractor sued on behalf of himself and the
subcontractor for breach of contract.

Despite finding that the government had breached the
contract and caused the alleged damages, the court denied
the contractor recovery on behalf of the subcontractor
because the subcontract, which was in evidence, had
exculpated the prime contractor from responsibility for any
damage caused by the government or any other subcontractor.
The court noted that the subcontractor was the real party in
interest on the claim but because of the lack of privity of
contract with the government and because the assignment of
such claims is prohibited,173 the subcontractor could not
bring the action himself. Consequently, because the
-government's waiver of sovereign immunity for breach of
contract d4id not encompass suits for nominal damages,174
the prime contractor was unable to recover the amount lost
to the subcontractor because he could not prove that he had
suffered damages (because of the exculpatory clause). If,
on the other hand, the prime contractor had become liable to
the subcontractor, even if he had not yet paid the

subcontractor such amounts, the court said that liability

osokditibiti e . .
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might constitute actual damages which would allow a suit to
be maintained by the prime contractor.

Thus, it appeared that the court had announced a
standing rule whereby a prime contractor would have to prove
his actual liability to the subcontractor for the damages
claimed by the subcontractor in order to be able to bring a
suit on behalf of the subcontractor against the government.
This was ironic because it appeared to reverse a long
standing practice of allowing such suits on the sole basis
of government liability to the prime contractor, and because
the necessity for the utilization of prime contractor's
sponsorship was brought about by the government's insistence
on not conceding direct access to subcontractors. Yet, it
now appeared that the government might be able to escape
liability for damages which it caused on the basis of an

exculpatory clause in a contract to which it was not

privy.l75 i

The potentially harsh effect of this doctrine was 3

lessened greatly by the courts willingness to interpret

exculpatory clauses between the prime contractor and

subcontractor in such a way that unless the clause

absolutely barred the liability of the prime contractor to
the subcontractor, the Severin doctrine would not bar the
action. For example, if the prime contractor's liability

was conditioned upon his ability to recover from the
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government , there was found to be an implied obligation to
sponsor the claim and such conditional liability would
satisfy the requirements of the Severin doctrine.l76
Similarly, a release executed between a prime contractor and
subcontractor which expressly reserved pending claims which
had been submitted by the subcontractor through the prime
contractor, was sufficient to avoid the effect of the
Severin doctrine.l77 Finally, whereas the doctrine
initially appeared to require that the prime contractor
affirmatively show damages by demonstrating that he was
liable to the subcontractor for the amounts in question, the
doctrine has evolved to one in which suit will be allowed
even if the subcontractor has dismissed a suit against the
prime so long as there was no complete release of

178

liability, or where the prime contractor has testified

that he has a moral obligation to pay the subcontractor if
he successfrlly recovers.179 And, to bring the doctrine
full cycle, the burden has shifted so that the government

must demonstrate that the prime contractor bears no
180

liability to the subcontractor.
At the same time that the effect of the Severin doctrine
was being limited by the interpretation of exculpatory
clauses and the shifting of the burden of proof, it was also
being limited in its application to suits for breach of

contract.l81 As stated in James F. Seger v. United States:
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The Severin rule where it is applicable produces
harsh results. Where the provisions of the prime
contract provide a mechanism that in a proper
case can mitigate injury to the subcontractor,
and such provisions are incorporated by reference
in the subcontract, abstract legal doctrines of
privity and exculpatory clauses do not

control .182

The rationale for this distinction apparently was that

the prime contractor's right to recover an equitable

adjustment derives from a remedy granting clause in his
contract. This is only dependent upon his ability to
demonstrate entitlement to the adjustment, and not upon

183 Thus, in recent

whether he has in fact been damaged.
cases, boards have considered sponsored appeals based upon a

remedy granting clause of the contract even though the prime

was not legally obligated to pay the subcontractor because

184

the subcontractor owed him money, or where the

subcontactor had released the prime contractor from
liability on the claim he was sponsoring.185
From the roregoing it can be seen that the sponsorship
approach to presenting subcontractor claims will be
successful if the prime contractor presents the appeal on

behalf of the subcontractor, agrees to allow the

subcontractor to use his name in such an appeal, or merely

ratifies such use, although passive acquiescence may not be

possible if the certification requirements of the prime

contract are applicable. 1f the claim is a breach of
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cont-act claim, the Severin doctrine could be a bar if the
government is able to demonstrate that the prime contractor
has no liability for the damages to the subcontractor. 1If,
on the other hand, the claim is for an equitable adjustment,
it will not be barred by the Severin dotrine but it must be
based upon the prime contractor's right to such an
adjustment from the government under the prime contract.
Although the prime contractor may not agree with the
subcontractor's legal position, this fact, in and of itself,
will not bar the claim as long as the prime contractor
remains legally entitled to the adjustment. The next
chapter will discuss the nature of the subcontractor's
remedies against the prime contractors if the sponsorship
approach is unavailable and he has also been unable to

justify recovery directly from the government.
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74 Report of the Commission on Government Procurement,
30-31 (1972).
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8study Group No. 4, Final Report To The Commission on
Government Procurement: Remediles 109-125 (1972).

9§gg, Biestand and Williamson, The Procurement
Commission's Contract Remedies and Award Protest
Recommendations: A View From The Inside, 42 Geo. Wash. L.
Rev. 244, 244-246 (1974); Gantt, A Critique of the Disputes
Resolution Recommendations, 42 Geo. wash. L. Rev. 288,
297-298 (1974); and, Williamson, Subcontract Disputes and
the Procurement Commissions, 8 Pub. Cont. Newsletter (1973).

10gen. Rep. 95-1118, 95th Cong. 2d. Sess. (1978). See
also, ABT Associates, Inc., DOTCAB 1059, 80-2 BCA ¥14,657
(1980); J.M.C. Mechanical, Inc., ASBCA 26,750, 82-2 BCa
¥15,878 (1982) .

llcontinental Illinois Bank & Trust v. United States,
112 ct. Cl. 563, BL F. Supp. 596 (1949).

1214. at 564, 565; 81 F. Supp. at 597. This holding
was based upon the "Severin Doctrine" announced in the case
of Severin v. United States, 99 Ct. Cl. 435 (1943), cert.
denied, 322 U.S. 733 (1944). This doctrine creates special
problems when the subcontractor is seeking relief through
the prime contractor's sponsorship and will be discussed in 1
greater depth later.

1314. at 565, 566; 81 F. Supp. 597, 598. The
following specifications, included verbatim in the opinion,
were considered:

SEC. 28, SUBCONTRACTS:

1. (See Art. 26 of the Contract.)
The contractor shall not award any work to any
subcontractor without prior written approval of
the Contracting Officer, and the terms of all
subcontracts shall be subject to the prior
approval of the Contracting Officer.

2. The Contractor shall be as fully
regsponsible to the Government for the acts and |
omissions of subcontractors and of persons either
directly or indirectly employed by them, as he is
for the acts and omissions of persons directly
employed by him.
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3. The Contractor shall cause appropriate
provisions to be inserted in all subcontracts
relative to the contractor by the terms of the
General conditions and other Contract documents
insofar as applicable to the work of subcon-
tractors (particularly, without limitation, as
provided in Art. 26 of the Contract), and to give
the Contractor the same power as regards
terminating any subcontract that the Government
may exercise over the Contractor under any
provisions of the Contract Documents (see
particularly Art. 25 and 26 of the Contract and
Sec. 41 of these General Conditions).

4. Nothing contained in the Contract
Documents shall create any contractual relation
between any subcontractor and the Government.
1414. at 556; 81 F. Supp. 598.

15Nickel v. Pollia, 179 F.2d 160 (10th Cir. 1950).

16paltimore & Ohio R.R. v. United States, 261 U.S. 592
(1923)~

l7pederal Crop Insurance Corporation v. Merrill, 332
BCA 9¥14,657 (1980).

18porter v. United States, 204 Ct. Cl. 355, 496 F.2d
583 (1974): Algonac Manufacturing Co. v. United States, 192
Ct. Cl. 649, 428 F.2d 1241 (1970); Baltimore & Ohio R.R. V.
United States, 261 U.S. 592 (1923); Silverman v. United
States, 679 F.2d 865 (Ct. Cl. 1982).

19679 F.24 865 (Ct. Cl. 1982).

20;2. at 870, 871. Although there was confusion as to
the number of transcripts the government agreed to purchase,
the resolution of this question is not important to this
discussion.

21306 F.2d 955 (5th Cir. 1931)

2214. at 956, 957.

2314.

2414,
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2514. g
%

26The well established rule in government contracts is
that the Court of Claims (now Claims Court) lacks
jurisdiction over contracts implied-in-law. Merritt v.

) United States, 267 U.S. 338 (1925): Putnam Mills Corp. V. ¢
United States, 202 Ct. Cl. 1, 479 F. 1334 (19 ; Porter s
v. United States, 204 Ct. Cl. 355, 496 F.2d 583 (1974); -
Aetna Casualty & Surety Co. v. United States, 655 F.2d 1047 .

(Ct. Cl. I98l). Additionally, there appeared to be no 4
assertion of sovereign rights to open the possibility of a ¥
5th Amendment taking claim and the Federal Tort Claims Act .
had not yet been enacted. ! 1

27703 F.2d 266 (7th Cir. 1983). 1

2813. at 269.

29poTCAB 1059, 80-2 BCA 914,657 (1980).

3014. at 72,287.

3119. at 72,288. Although it is not clear from the "
decision exactly what work had been accepted, it appears
that the subcontractor was referring to the portion of the
draft study which he had submitted separately on his own
initiative even though the prime contract was still viable
at that time.

3214. at 72,291.

3314.

34679 F.2d 865 (Ct. Cl. 1982).

35205 ct. Cl. 854, 506 F.2d 1406 (unpub.) (1974).

i 3613. at 855.

3714.

38216 ct. Cl. 238, 574 F.2d 508 (1978).

3931 y.s.C. §200. This section reads in pertinent
part:

"(a) After August 26, 1954 no amount shall be
recorded as an obligation of the Government
unless it is supported by documentary evidence of




70

(1) a binding agreement in writing
between the parties thereto, including Government
agencies, in a manner and form and for a purpose
authorized by law,..."

40161 U.S. App. D.C. 140, 494 F.2d 1059, cert. denied
419 U.S. 1020 (1974).

4lNarva Barris, 216 Ct. Cl. 238, 242; 574 F.2d at 510
(1978)~

4214.
4314. at 244, 574 F.2d at 511.
441d4. at 245, 574 F.2d at 511.

45Kern-Limerick, Inc. v. Scurlock, 347 U.S. 110 (1954).

46see, Nash, Innovations in Federal Construction
Contracting, 45 Geo. Wash. L. Rev. 309 (1977);: Sneed, The
Construction Manager's Liability, Construction Litigation
317 (1981); Biestand and Florsheim, The AEC Management
Concept, 29 Fed. B. J. 67 (1969).

477urner Construction Company, ASBCA 25,171, 81-1 BCA
15,070, aff'd on reconsideration, 81-2 BCA ¥15,186 (1981)

4841 U.s.c. §605 requires that all claims of more than
$50,000 be certified by the contractor to the effect:

“...that the claim is made in good faith, that the
supporting data are accurate and complete to the
best of his knowledge and belief, and that the
amount requested accurately reflects the contract
adjustment for which the contractor believes the
Government is liable."

The act, at 41 U.S.C. §601(4) defines the term
"contractor"” as a party to a Government contract other than
the Government.

497yrner Construction Company, ASBCA 25,171, 81-1 BCA
915,070 at 74,531, aff'd on reconsideration, 81-2 BCA
¥15,186 (198l1). See also, materials relating to legislative
history of the Contract Disputes Act, supra notes 9 and 10.

5014. at 74,532.
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5l1d. at 74,533.

52;9. See also Johnson Controls, Inc., ASBCA 25,714,
8l~1 BCA 113,779 (1982) .

S3EBCA 118-4-80, 81-1 BCA ¥15,160 (1981). %
5414. at 75,003.

S5particularly in the Atomic Energy Commission. See, g
e.g., Carpenter Steel Co., AEBCA 5-65, 65-1 BCA 94796 4

5); Lester Associates, Inc., AEBCA 6-65, 65-1 BCA 94808
(1965); Rutherford Construction Co., AEBCA 33-7-66, 67-1 BCA
96140 (1967): Westinghouse Electric Corp., AEBCA 68-2-70,
70~2 BCA %8436 (1970).

56p&B Foundry, Inc., EBCA 118-4-80, 81-1 BCA ¥15,160
at 75,663'TT§§TT¥"""

5714. at 75,005.

58rhe issue regarding the authority to grant
subcontractors direct access to the disputes process will be
addressed again later.

59gBCcA 153-1-81, 83-1 BCA 716,458 (1983). 3

60455 U.s. 720 (1982).

6lg1-1 BCA 915,160 at 75,003.

62petroit Testing Laboratory, Inc., 83-1 BCA %16,458
at 81,860.

6314. at 81,863.
64455 U.s. 720 (1982).

65Kkern-Limerick, Inc. v. Scurlock, 347 U.S. 110
(1954); United States v. Livingston, 179 F. Supp. 9
(E.D.S.C. 1959), aff'd per curiam, 364 U.S. 281 (1961);
United States v. New Mexico 455 U.S. 720 (1982).

66455 Uy.s. 720.

67ERCA 187-12-81, B2-2 BCA ¥16,115 (1982).
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68DOE regulations permitted the insertion of a
disputes clause in subcontracts issued under cost-plus prime
contracts. Current DOE regulations, however, are silent
regarding such authority.

6%9arntz Contracting Company, A Joint Venture, 82-2 BCA
€16 ,115 at 79,999.

70455 U.s. 720 at 736.
712 williston, Contracts, §347 (3d ed. 1959).

72Restatement of.the Law Second, Contracts 24, S133.

73165 F.2d 720 (5th Cir. 1948).
7414. at 723.

75Maneely v. United States, 68 Ct. Cl. 623 (1929).

76164 Ct. Cl. 432, 326 F.2d 1004 (1964).
7729 cont. Cas. Fed (CCH) ¥82,295 (D.D.C. 1982).
78223 ct. Cl. 315, 620 F.2d 807 (1980).

79Ccolor Corner, Ltd., ASBCA 26,683, 82-2 BCA ¥15,957
(1982)"

8014. at 79,095. Although this entity is a
nonappropriated fund instrumentality (NAFI), it is not part
of the Exchange Service, which is the only NAFI that was
included within the coverage of the Contract Disputes Act.
See also, Swiff-Train Co. v. United States, 443 F.2d 1140
T5th Cir. 1971) for a pre-Contract Disputes Act decision
affirming that contracts with NAFIs have not been included
within the waiver of sovereign immunity under the Tucker Act.

8l14. at 79,096.
82gee cases set forth in note 55 above.
8314.

84paAR §23-203, Disputes and Arbitration, reads in part:

"(a) Consent by the Contracting Officer to a sub-
contract does not constitute approval of the
terms and conditions of the subcontract.
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Nevertheless, the contracting officer shall not
consent to a provision in the subcontract
purporting to give the subcontractor the right to
obtain a direct decision of the contracting
officer or the right of direct appeal to the
Armed Services Board of Contract Appeals. The
Government is entitled to the management services
of the prime contractor in adjusting disputes
between himself and his subcontractors. The
contracting officer should act only in disputes
arising under the prime contract, and then only
with and through the prime contractor, even if a
subcontractor is effected by the dispute between
the Government and the prime contractor. The
contracting officer shall not participate in
disputes between a prime contractor and his
subcontractors .”

Similarily, the proposed FAR §44:203(b)(3) provides:
"(b) Contracting officers shall not consent to--

(3) Subcontracts with provisions obligating
the contracting officer to deal directly with the 1
subcontractor. -
8541 U.s.c. §601(4).
86sen. Rep. 95-1118, supra note 10.

87TRW, INC., ASBCA 11,373, 68-2 BCA 17099 (1968). See 1
also, materials noted in note 55 above.

BBE.

8941 v.s.c. §607.

9022.

91gen. Rep. 95-1118, supra note 86.
924) u.s.c. §401. :

930FPP Policy Letter 79-2, June 26, 1979. See also,
Cibinic and Nash, Government Contract Claims, 169 (1981).

94turner Construction Company, ASBCA 25,171, 81-1 BCA
915,070 aff'd on reconsideration, 81-2 BCA ¥15,186 (1981); A&B
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Foundry, Inc., EBCA 118-4-80, 81-1 BCA 15,160, ; Arntz 4

Contracting Company, A Joint Venture, EBCA 187-12-81, 82-2 BCA
%16 ,115 llg§2§; Detroit Testing Laboratory, Inc., EBCA
153-1-81, 83~1 BCA 916,458 (1983).

9541 u.s.c. §602.

96color Corner, Ltd., ASBCA 26,683, 82-2 BCA 15,957
(1982).

9741 U.S.C. §607.

98asBCA 11,373, 68-2 BCA %7099 (1968).

9914. at 32,891.
10014,

101lyordan Contracting Co., Inc., ASBCA 23,027, 79-1 BCA
13,681 (19/9). See also, American International Constructions
Inc., ENGBCA 3633, 3667, 77-2 BCA €12,606 (1977).

102p.1,. 90-577, 82 Stat. 1098. This act provides
statutory authority for federal departments and agencies to
provide special or technical services to state and local units
of government on a reimbursable basis.

103control Data Corp., ENGBCA 3685, 78~1 BCA 913,094
(1978) . See also R.L. Hines Associates, Inc., DOTCAB 1001,
79-1 BCA ¥13,780 (1979).

1047RrwW, INC., ASBCA 11,373, 68-2 BCA 97099 at 32,891.

10528 y.s.c. §§1346(b), 2671 et segq. For a detailed
discussion of the availability Federal Tort Claims Act relief
to government contractors, see 2 Nash and Cibinic, Federal
Procurement Law, Ch. 27 §2 and Ch. 31 §5 (34 ed. 1980).

106woodbury v. United States, 313 F.2d 291 (9th Cir.
1963); Martin v. United States, 649 F.2d 701 (9th Cir. 1981);
Aleutco Corp. v. United States, 244 F.2d 674 (3rd Cir. 1957):;
see also, Walsh v. United States, 672 F.24 746 (9th Cir. 1982),
where, in an action by landowners against the United States as
the purchaser of a highway easement, alleging negligent damage
to their livestock, the government claimed that this was an
action based upon breach of an implied-in-fact contract, rather
than a tort claim, and that it should be dismissed because the
district court had no jurisdiction over such claims.
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107palehite v. United States, 351 U.S. 15 (1953); Laird
v. Nelms, 406 U.S. 797 (1972);: see also, Nash and Cibinic,
supra note 105.

108438 F. Supp. 769 (E.D. Cal. 1977).
10914. at 778.
110479 F.2d 39 (9th cir. 1973).

11l1l14. at 40.
11214,

11322,

114106 F.2d 955 (5th Cir. 1931).

11514.

116444 U.S. 460 (1980).

11714. at 462; see also, 28 U.S.C. §2680(c).
11812,

11914. at 465.

12028 u.s.c. §2680(c).

12lNash and Cibinic, supra note 105 at 1860.
12219. at 1882-1886.

12328 uv.s.c. §2680(h).

124Nash and Cibinic, supra note 105 at 1886-1887.

125Nicholson v. United States, 177 F.2d 768 (5th Cir.
1949). This tort, as described in Prosser, Handbook of the law

of Torts, §129 (4th ed. 1971), is an intentional interference
with the existing contractual relations of another.

125Hendry v. United States, 280 F. Supp. 27, 33 (S.D.N.Y.
1968), atf'd, 418 F.2d 744, 749 (24 Cir. 1969).

127Myers & Myers, Inc. v. United States Postal Service,
527 F.2d4 1252, n.8 1260 (24 Cir. 1975).
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128pupree v. United States, 264 F.2d 140 (3rd Cir.),
cert. denied 36l U.S. 823, reh. denied 361 U.S. 921 (1959):
Taxay, M.D. v. United States, 345 F. Supp. 1284 (D.D.C. 1972);
see also 5 A.L.R. 4th 9, 21n.

12928 u.s.c. §1346(b).

130479 F.2d8 39 (9th Cir. 1973).

13114. at 40.

13228 u.s.c. §2675(a).

133Nash and Cibinic, supra note 105 at 2230.

134106 F.2d 955 (5th Cir. 1931).

135364 U.s. 40 (1960); see also, Quinn, Government
Subcontractors' Remedies in Rem, 30 Geo. Wash. L. Rev. 994

(1962), for a discussion of this decision and other aspects of
the rule that no liens may attach to government property.

13614.

137see Nash and Cibinic, supra note 105 at 2158-2159.
138688 F.2d4 780 (Ct. Cl. 1982).
13950 u.s.c. App. §2061 et seq.

140Kkearney & Trecker, 688 F.2d 780, 783, citing
Brooks-Scanlon Corp. v. United States, 265 U.S. 106 (1924).

14114., citing Omnia Corp. v. United States, 261 U.S. 502
(1923).

14214,

l43peaconwear Clothing Co. v. United States, 174 Ct. Cl.
40, 355 F.2d 583 (1966).

14433 y.s.c. §203.

1457yfto Corp. v. United States, 614 F.2d 740 (Ct. Cl.
1980); see also, Nash and Cibinic, supra note 105 at 1965-1967.

146360 ct. C1. 1, 312 F.2d8 418, reh. 160 Ct. Cl. 58, 320
F.2d 345, cert. denied 375 U.S. 954 (1963), 170 Ct. Cl. 902,
cert . denied 382 U.S. 821 (1965).
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1l47mhe "Severin Doctrine" generally provides that a prime
contractor may not sponsor a subcontractor's claim against the
government if he is not actually liable to the subcontractor
for those damages. This will be discussed in greater detail
later.

148201 ct. cl. 1, 475 F.2d@ 1377 (1973).

14940 Uv.s.C. §270a-e, which requires that certain
construction contractors provide performance and payment bonds
to protect the rights of the United States, as well as those
who work on the contract.

150508 F.2d4 954 (10th Cir. 1974).

151647 F.2d4 1082 (Ct. Cl. 1981).

15239 y.s.c. §401.

153ynited Electric, 647 F.2d 1082, 1084.

15414. at 1086.

155gee Nash, Innovations in Federal Construction
Contracting, supra note 46, for a discussion of the possible
increase 1in the use of construction managers in government
construction projects. Additionally, the increasing
implementation of OMB Circular A-76 may also provide a basis
for application of the express or implied agency doctrine.

156sen. Rep. 95-1118, supra noté 10, and DAR §23-203,
s1pra note 84.

157See Nash and Cibinic, supra note 105 at 2062. See
also, James _Thompson & Sons, Inc., AGBCA 78-103, 79-1 BCA
¥13,748 (1979), which allowed an appeal where the subcontractor
signed the appeal complaint but the prime contractor filed it.
Compare, HBamilton & Voeller, Inc. AGBCA 79-137, 79-2 BCA
13,992, where the board did not allow an appeal because the
prime contractor had not presented the appeal, and had not
authorized or ratified it. The board rejected the argument
that it was sufficient for the prime contractor to have sent a
letter to the contracting officer notifying him of a potential
claim he received from the subcontractor.

158c1ifton D. Mayhew, Inc. v. Blake Construction Co., 482
F.2d 12 th Cir. 1973).
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1%9ywestinghouse Elec-ric Corporation, ASBCA 25,685, 82-2
BCA €15 ,960 (1982).

160aspca 25,177, 81-1 BCA 915,070, aff'd on
reconsideration 81-2 BCA ¥15,185 (1981).

16lasBca 25,714, 82-1 BCA ¥15,779 (1982).

162parnischfeger Corp., ASBCA 23,918, 24,733, 80-2 BCA
914,541 (1980): Newell Clothing Co., ASBCA 24,482, 80-2 BCA
914,774 (1980); Paul E. Lehman, Inc. v. United States, 29 Cont.
Cas. Fed. (CCH) 982,266 (Ct. Cl. 1982)

163vacaB 742, 68-1 BCA 96966 (1968).
164asBCcA 21,589, 79-1 BCA 13,775 (1979).

165g01der Construction Co., GSBCA 1913, 67-2 BCA 96397
(1967), aff'd 68-1 BCA Y7072 (1968).

166yoffman Construction Co., GSBCA 4306, 79-1 BCA ¥13,565
(1979).

16714. at 66,447.

168psBCcA 11,373, 66-2 BCA 15882 {1966).
16914. at 27,296.

17022,

17199 ct. Cl1. 435 (1943), cert. denied, 322 U.S. 733
(1944).

172see, for example, Note, A Plea for Abolition of the
Severin Doctrine, 34 Geo. Wash. Law Rev. 746 (1966), which
argues that the doctrine has led to irrational results and
guess work involving potential recovery by subcontractors. On
the other hand, Hubbard, The Severin Doctrine, 10 Mil Law Rev.
191 (1960), argues that the doctrine is only a rule requiring
the prime contractor to prove damage, and nothing more. As
will be seen, regardless of the initial rule of law set forth
in the case, it has evolved into something far different.

17331 v.s.c. §203.
174geverin, 99 Ct. Cl. 435, 443.

175see Chief Judge Whaley's dissent in the Severin
opinion.
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176por example, in Donovan Construction Co. v. United
States, 138 Ct. Cl. 97, 149 F. Supp. 900, cert. denied 355 U.S.
826 (1957), the court permitted the prime contractor to sponsor
the subcontractor's suit despite an exculpatory clause in the
subcontract which treated the claim as extra work and provided
that the contractor would pay the subcontractor "as and when it
is paid by the government."

1770wens-Corning Fiberglass Corp. v. United States, 190
Ct. Cl. 211, 419 F.2d 439 (1969).

178¢cross Construction Co. v. United States, Ct. Cl. Order
(19 Ssept. 1980), 22 Gov't Contr. 9424 (1980).

179imber Investors, Inc. v. United States, 218 Ct. Cl.
408, 587 F.24 4 1978); Bohemia, Inc., AGBCA 82-242-3, 83-1
BCA 916,157 ()1982).

180Morrison-Knudsen Co. v. United States, 184 Ct. Cl.
661, 703, 397 F.2d 826, 852 (1968); gghn McShain, Inc. v.
United States, 188 Ct. Cl. 830; 412 F.2d 1281 (1969).

181pilount Bros. Construction Co. v. United States, 172
Ct. Cl. 1, 348 F.2d 471 (1965); Morrison~Knudsen Co. v. United
States, 184 Ct. Cl. 661, 397 F¥.2d4 826 (1968).

182399 ct. c1. 766, 780, 469 F.2d 292, 300 (1972).

183gee Morrison-Knudsen, 184 Ct. Cl. 661, 397 F.2d 826.
Although 1t should be noted that a somewhat different rationale
for the distinction was offered in James v. Seger v. United
States. That case concentrated more on the lack of a need for
an exculpatory clause if the prime contractor was entitled to
relief under a remedy granting clause.

184y .E. Constructor, ASBCA 25, 784, 82-2 BCA 15,780
(1982) .

185cwc, Inc., ASBCA 26,432, 82-2 BCA 15,907 (1982).
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CHAPTER II

RECOVERY FROM THE PRIME CONTRACTOR

If the subcontractor is unable to recover from the

government for damages caused by governmental actions, his
next alternative is to seek recovery directly from the prime
contractor. His choices of possible forums for such relief
include state court, federal district court if the
jurisdictional requirements can be met, or arbitration.

This latter alternative has grown in importance over the

years as the parties have sought simpler and more efficient

methods of resolving their contract disputes.l

The subcontractor should have all of the traditional
common law causes of action available to effectuate that
recovery. First, he should be able to recover breach of
contract damages if the prime contractor has failed to
perform an express or implied duty of the subcontract.
Secondly, he should have the option of seeking
restitutionary relief if the prime contractor's breach was

2

total,” or if the breach resulted in the prime contractor

§
4
4
H

being unjustly enriched at the subcontractor's expense.3
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Thirdly, the subcontractor should be able to recover through
the use of any clauses in the subcontract which promise an
equitable adjustment to the subcontract price and/or time of
performance upon the occurrence of certain acts or

events.4 Finally, certain government subcontractors have
been furnished with an additional statutory remedy of
attempting to recover from the Miller Act payﬁent bond
surety.5 This particular remedy will be discussed in the
next chapter.

It is not the intention of this author to recommend
specific contract clauses which are designed either to
assist or prevent a subcontractor from being able to recover
from the prime contractor for harm caused by the

6 Instead, since most government subcontracts

government.
incorporate the terms of the prime contract, it is the

intention here to analyze the litigation to determine who
bears the risk for government caused harm in that context.
In addition, in those cases where the prime contractor has

attempted to exculpate himself from this risk, either

totally as in Severin v. United States,7 or partially as
8

in Donovan Construction Co. v. United States,  the

discussion will include a consideration of the validity of
such exculpatory clauses.
In the situation where the subcontract has incorporated

the terms of the prime contract, the rule should be that if
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the government action involved a situation where the prime
contractor was entitled to an equitable adjustment, then
this entitlement should also flow-through to the
subcontractor. Similarly, if the subcontract was breached
in some way, and that breach was the government's fault,
then that fault should also flow-through the prime
contractor. This should allow the subcontractor to recover
breach of contract damages from the prime contractor if, for
example, the subcontractor incurred unreasonable delays
because of a government fault. Finally, if the government
has assumed the risk for damages which were not caused by
anyone, theﬁ that protection should also flow-through the
prime contractor and protect the subcontractor. Thus if
additional expenses and delays arise because of differing
site conditions, the right to an equitable adjustment should
be available to both the prime contractor and the
subcontractor. Unfortunately, the cases have not always
agreed with the above propositions, and this has introduced
an unnecessary degree of uncertainty to this area.

This chapter will look at the cases, first of all, from
the standpoint of whether the government action has an
effect on an express or implied promise from the prime
contractor to the subcontractor. This would also include

promised rights to equitable adjustments which flow through

the prime contractor to the subcontractor. Secondly, the

criam T s -
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chapter will look at the effect an exculpatory clause may
have dn the litigation and the rights and duties of the
parties. The third subsection will deal with whether there
is any duty on the part of the prime contractor to protect
the subcontractor's interests before the government.
Finally, the chapter will briefly examine the applicable
rules concerning the applicable law for litigation between
the prime contractor and subcontractor, as well as the rules

regarding exhaustion of remedies.

Express and Implied Contractual Promises

If the prime contractor has expressly promised to do
something for the subcontractor, and that promise has been
supported by consideration, then it should be clear that the
Prime contractor will be liable to the subcontractor for any
damages caused by a breach of that promise. For example, in

Westinghouse Electric Corp. v. Garrett Corp.9 it was held

that the prime contractor's failure to provide certain
arawings to the subcontractor which were necessary for the
subcontractor to perform satisfactorily constituted a breach
of contract which made the prime contractor's default
terminagion of the subcontract improper.

Although the prime contractor's failure to supply the
drawings was not .caused by government action in the

Westinghouse case, there is no reason to expect a different
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result merely because the failure was traceable to
government fault, unless the subcontract had expressly
excused the prime contractor from such liability. In the

case of George A. Fuller Co. v. United States,lo a

construction contractor was able to recover breach of
contract damages from the government for himself and his
subcontractors because the government failed to provide, in
a timely manner, certain plaster models which were needed by
the contractors to complete their work. The failure caused
delays which resulted in the damages which were recovered.
There are other types of express promises made by prime
contractors which will be enforced despite government action

which is not in agreement. For example, in Construction
11

Services Inc. v. Marty's Floor Covering Co., it was held

that when a prime contractor and his fixed price
subcontractor had agreed to a price for the subcontractor's
extra night work which had been ordered by the prime
contractor, that agreement was binding between the parties
even though the government only allowed the prime contractcr
a lesser amount in his claim for equitable adjustment. Tﬁ;
court correctly reasoned that the parties had entered into
an enforceable agreement for the night work and the
government could not set that agreement aside.

Another example where the courts will enforce an express

promise by the prime contractor occurs when the
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subcontractor agrees to perform government ordered changes

in the work in exchange for an equitable adjustment to the
subcontract. This is normally the result when the prime
contract has been incorporated by reference into the
subcontract. If the parties are unable to arrive at an
agreement concerning the amount of this equitable
adjustment , and they have not agreed to resolve the dispute
through an administrative proceeding, the courts will
enforce the promise and also determine an appropriate

12

equitable adjustment. This will be done even though the

prime contrzctor is bound to pursue his equitable adjustment

clause. Furthermore, it has also been held that if the
prime contractor has not followed the proper contractual
procedures for issuing a change order, and has not given the

subcontractor assurances that he will receive an appropriate
13

equitable adjustment, this could be a breach of contract.
One area in which the courts have been fairly uniform in
their treatment of the obligations between the prime
contractor and the subcontractor concerns the promise of
payment. It is generally held that the prime contractor
normally assumes the risk that the owner will pay for the
work as required. As a follow on, the courts will not
normally allow the prime contractor to shift this risk to

the subcontractor by conditioning the subcontractor's right
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to payment upon the prime contractor's receipt of payment

from the owner. For example, in The Thos. J. Dyer Company

v. Bishop International Engineering Company and General
14

Insurance Company of America it was held that a contract

provision which indicated that the subcontractor's payment

was not due until five days after the owner had paid the
prime contractor did not amount to a conditional promise to
pay the subcontractor when and if the owner paid. It only
amounted to an unconditional promise to pay with the time of
payment postponed until the owner paid or for a reasonable
period of time.

As stated previously, the rationale for such decisions

is that the prime contractor normally assumes the risk of

the owner's insolvency and the courts are unwilling to
transfer this risk unless the parties have expressly
indicated a desire to do so. Of course, this logic will not

guarantee the subcontractor a right to receive payment if he

has not performed satisfactorily or has not complied with
other conditions precedent to his right to be paid.

An area which has involved a great deal of litigation
between subcontractors and prime contractors has involved
the issue of delay damages incurred by the subcontractor
because of government action. The question centers oﬁ
whether such delays constitute a breach of the prime

contractor's implied duty to not hinder or delay the
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subcontractor's performance. Such delays can arise because
of defective specifications, government issued change
orders, delays attributed to inspections, and delays caused
by differing site conditions. It is noted that this latter
category does not always involve government fault but it is
included for purposes of this discussion because it is a
cause for which the government has assumed the risk in the
prime contract and it also is similar to the other
categories because it does not involve the prime
contractor's fault.

The basic rule concerning the implied obligation to not
hinder or delay is as follows:

A contracting party impliedly obligates himself

to cooperate in the performance of his contract

and the law will not permit him to take advantage

of an obstacle to performance which he had

created or which lies within his power to

remove .15
A second aspect of this rule is stated in this manner:

...When the obligation of performance by one

party to a contract presupposes the doing of

another act by the other party thereto, there

arises an implied obligation of the second party

to do the act which the performance of the

contract necessarily involves.l®

In construction contracts, these implied obligations are
particularly important because the prime contractor normally
has the responsibility to coordinate the work of a number of

subcontractors, and to insure that the site is ready when

needed by each of the subcontractors. Generally, he must
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insure that the work proceeds without undue delay.l7

Although the existence of these duties appears to be well
settled, the issue is not so well settled as to whether the
prime contractor is held to a breach of these duties if the
subcontractor's work is disrupted and delayed by the
government .

In the case of Mcbhaniel v. Ashton—Mardian,18 a

subcontractor brought a breach of contract suit against his

prime contractor, as well as a Miller Act suit19

against
the surety, claiming that he suffered consequential damages
caused by a delay in his performance brought about by
numerous government change orders. At issue was a total
delay of one-hundred-ninety-six days which, for purposes of
the decision, were totally attributed to the government
change orders. There were a total of thirty-nine of these
orders, but only three authorized any extension in the time
of performance, and only one granted an equitable adjustment
to the subcontract price.

It is importapt to note that the changes clause used in
the contracts in ihis case was the pre-1967 Construction

20

Changes Clause. This clause only provided for an

equitable adjustment to the contract price if the price

change was caused directly by the changes. 1In construing

21

this clause in the case of United States v. Rice, the

Supreme Court had already decided that consequential damages
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were not an appropriate element of the equitable adjustment
available under this clause.

In McDaniel v. Ashton-Mardian, the subcontractor argued

that the terms of the subcontract should be interpreted to
allow for the inclusion of consequential delay damages which
were caused by the change orders. However, the court
.concluded that such an interpretation would be inegquitable
because the prime contractor had no right to obtain the same
relief from the government.22 The court reasoned that
nothing in the subcontract had expressly or impliedly
indicated that the subcontractor would be able to complete
his work within a specific period of time. Because of the
absence of such a warranty, the court stated:

When the party causing the delay is the United

States Government and the r "ntract is the

standard government contra«., it is impossible in

the face of the precedents which we have cited,

to find an equitable reason why a prime

contractor without fault and without option and

without right of reimbursement from the

government , should have to compensate his

subcontractor for damages resulting from delayed

performance .23

Another theory of liability was also advanced by the
subcontractor. This theory appeared to be based in tort,
because the subcontractor alleged that the prime was at
fault when he accepted the government change orders. The

subcontractor believed that these were cardinal changes, or

changes which were not within the scope of the changes
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clause. Be argued that if the prime contractor had not
accepted these changes, he would have been able to sue the
government for breach of contract and would have been able
to recover consequential damages in the suit. However, the
acceptance of the change orders precluded such a recovery
from the government.

Although the court did not find the prime contractor
liable under this theory, it did not reject the argument
offered by the subcontractor. Instead, the court found that
these were not cardinal changes and therefore the prime
contractor was not negligent in accepting them. This at
least implied that the prime contractor did have a duty to
protect the subcontractor’s .nterests, a theory of possible
recovery which will be examined again later.

The result of the McbhDaniel v. Ashton-Mardian case

appears to be correct, at least for the time in which it was
rendered. However, its precedential value should be
examined carefully in light of the way the standard
construction changes clause has been re-written. The
subcontract had no provisions expressly making the ; rime
contractor responsible for delay caused by the government,
and the delay was not caused by the prime contractor's
fault. He had not promised that the work would be done by a
specified time, and the subcontactor knew that the

government had the right to make certain changes.
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The decision alsc follows the rule annou-r.ced in McGrath

24

v. Electrical Construction Company, another delay case

where the subcontractor's damages were caused by a
government agent over whom the prime contractor had no
control. The court held that although the prime contractor
is generally liable to the subcontractor for losses caused
by delays which were not the subcontractor's fault:

This rule, however, is applied against the

contractor in situations where the responsibility

may be placed on the contractor either because he

might have prevented the delay or because the

contract was not so phrased as to permit the

inference of an intention that responsibility

should rest elsew.ere.25

Perhaps the most important reason for concluding that
this decision was correct is that the prime contractor was
not in any better position than the subcontractor to recover
the delay damages. Therefore, it could not be argued that
the prime contractor was unjustly enriched because he was in
a position to recover for consequential damages caused by
the government while those damages were actually suffered by
the subcontractor. 1If anything, the case appears to support
the argument that the prime contractor's liability to the
subcontractor should be interpreted in a manner which is
consistent with the government's liability to the prime
contractor. This would currently lead to a result which is

quite different than the holding of the case.

Another more recent decision which appears to follow the

B L T
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McDaniel v. Ashton-Mardian decision is Burgess Construction
26

Company v. M. Morrin & Son Company, Inc. This case held

that the prime contractor's failure to make the site
available by a particular date was not a breach of his
implied duty to not hinder the subcontractor. The
subcontractor had argued that he had suffered excessive
delay damages but the court found no breach of contract
because there was no warranty of site availability. 1In the
absence of such a warranty, the court found no breach of
contract because:

Breach of an implied promise not to hinder or

delay the other party's performance is not

established merely by proving there was a delay.

ghe delay must be un?ecessaryé7unreasonable or

ue to the defendant's fault.

This brief statement may be applied generally to the
question of the prime contractor's liability for damages
caused by government action. That is, unless the
subcontractor can justify recovery on the basis of a
restitutionary theory, the prime should not be liable
unless: 1) he agreed to make an equitable adjustment; 2) he -
warranted against the events which caused the damages; or,
3) he had a duty to prevent the damages, or the events which

caused the damages were unnecessary Or unreasonable.

The case of W. Wright, Inc. v. KorshoiCorporation28

illustrates how this rule can result in harsh results if the

possibility of restitutionary relief is not adequately
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considered. Although this case involved delay damages
caused by differing site conditions rather than government
action, it is analogous because the delay was not caused by
the prime contractor's fault.

In the case Korshoj, the prime contractor was engaged in
a government construction project, and subcontracted with
Wright for certain mechanical work. The subcontract was
bound by the terms and conditions of the prime contract,
including the changes clause. Bowever, it did not contain a
separate clause promising a remedy if the project was
delayed. The prime contract, on the other hand did promise
an equitable adjustment to the prime contractor if changed
site conditions caused an increase in cost or time requiread
for performancé of the contract.

The subcontractor's work on the contract was such that
he could not begin until after the prime contractor had
completed building the concrete shells for the
construction. Therefore, when the prime contractor's
completion ¢f this task was delayed for a period of time by
differing site conditions and the consequent contract
modifications, the subcontractor was also delayed on egqgual
period of time. Because of the contract modifications, the
prime contractor received an equitable adjustment for his
increased expenses which included an increase in his

supervisory and overhead expenses caused by the delays.

P
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After learning that Korshoj was negotiating an equitable

adjustment, Wright advised him that he also wanted to be

compensated for his delay damages. The prime negotiated his a
own claim separately and after he concluded those “
negotiations, he offered to submit the subcontractor's

claim. Wwhen he attempted to present the subcontractor's

claim to the government, he was advised by the government

that it was too late because the other negotiations were
complete. As a result, Wright sued Korshoj for the delay ‘
damages. The trial court granted judgment in favor of
Wright and Korshoj appealed.

The Nebraska Supreme Court reversed the trial court and
ruled that because the delay was caused by changed site
conditions rather than any act on the part of Korshoj, it
did not result in a breach of contract by him. The court
reasoned that he had not promised access to the site by a

specified date and although it was understood that the

subcontract would be completed within a specified period of

time after Korshoj received his notice to proceed, the

subcontract was also made subject to any changes directed by
the government. From this, the court concluded that the
parties understood that the time necessary for completion
was somewhat flexible. Consequently, since Korshoj was not
at fault and there was no breach of an express promise, the

court found that Korshoj was not liable for Wright's delay

damages.29 Pl
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Although the rationale for the decision may not be
faulted from the standpoint of the actual causes of the
delay, the court's failure to grant relief to the
subcontractor under a restitutionary theory appears to be
unduly harsh. Wwhen the court rejected the argument that the
differing site conditions clause of the prime contract was
incorporated by reference into the subcontract, it relied

upon the case of Southern Fireproofing Co. v. R. F. Ball
30

Construction Compan‘-, which had held that a

subcontractor was not entitled to recover delay damages
caused by purportedly differing site conditions. 1In

Southern Fireproofing, the court specifically refused to

£find that the subcontrator derived any protection from the
prime contract's differing site conditions clause. However,

in Southern Fireproofing, there was little reason to apply

equitable principles because the record indicated that
before the subcontract was executed, the subcontractor was
already aware of the problems with the subsurface

conditions.3l

Therefore, it was more appropriate for the
court to require an express clause before it would find that
the prime had agreed to protect the subcontractor.

In W. Wright v. Korshoj, there was no indication that

the subcontractor had any prior knowledge of the differing

site conditions, so there was no real reason to require an

express clause in the subcontract since the terms of the

e Gt
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prime contract had already been incorporated by reference.
By ruling as it did, the court allowed the prime contractor
to recover his own delay damages from the government but did
not require the prime contractor to pay for the full value
of the subcontractor's efforts even though the government
had already agreed to reimburse the prime contractor for
this value through the equitable adjustment in the differing
site conditions clause.

Although it can be argued that the court did not reach
an inequitable result in this case but only decided that the
subcontractor made a bad business decision, there is still
reason to criticize the court's opinion. 1In particular, the
opinion appears to be incorrect in the manner in which the

court distinguished this case from United States ex rel

Marianna v. Piracci Construction Co.,32 and United States
33

ex rel. Otis Elevator Co. v. Piracci Construction Co.

These are two cases which had recently held that the prime
contractor's surety could be liable for delay damages caused
by the government.

In distinguishing those two cases, the Nebraska Supreme
Court said:

Although these two cases generally support the
proposition Wright takes in its brief, it should
be noted that they arise under the Miller Act.
The " . . . key to recovery under the Miller Act
is not the theory upon which liability is
predicated, but the actual investment by a
subcontractor of time and materials in a federal
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project." 405 F. Supp. at 909. "[PJllaintiff's
cause of action is not defeated by such technical
exercises as analyzing whether the claim arose
within or without the contract or by determining
if the added costs were indispensible to
satisfactory contractual performance." 405 F.
Supp. at 907. Thus the holding of the Piracci
cases is relevant to cases arising under the
Miller Act, which provides a statutory cause of
action, but does not resolve the issue in this
case, which is one based solely on the
subcontract between Korshoj and Wright .34

This distinction based upon the Miller Act is questionable
because the surety's liability to the subcontractor should
not be any greater than the prime contractor's. As stated

in the Otis Elevator v. Piracci case, "while the particular

theory of liability advanced is not significant, the
subcontractor must nevertheless establish liability on the
part of the prime contractor."35
The theory of liability of the prime contractor in the
two Piracci cases is restitution for unjust enrichment. The
court emphasized in the first case that plaintiff was not
seeking unrealized profit but was only claiming for labor
and materials and related expenses.36 Such is typical of
the nature of the enrichment measure of restitutionary
relief as opposed to the reliance measure frequently
utilized when dealing with rescission and restitution.3’
Furthermore, in the second Piracci case the court emphasized

that the equities balanced in favor of finding for the

subcontractor because the subcontract did not absolve the

Al
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prime contractor from possible liability for delay and the
prime contract did not shelter the government. Therefore,
there was no reason to fear that the prime contractor would
be treated unfairly if the court granted the relief
requested by the subcontractor.38

From the foregoing, it can be seen that it is still
unclear whether the subcontractor will be able to recover
from the prime contractor for breach of contract when the
actual fault lies in the hands of the government. The
success of the action will depend upon the subcontractor's
ability to demonstrate that recovery is available through a
remedy granting clause in the subcontract or that the
government actions resulted in the breach of an express or
implied promise by the prime contractor. Finally, recovery
may be allowed if it is demonstrated that the equities

surrounding the harm caused by the government justify

allowing recovery by the subcontract.

Although gaining recovery from the prime contractor for
government caused harm is difficult enough, the situation is
further complicated by the frequent use of exculpatory
clauses in government subcontracts. Such clauses normally
provide that the prime contractor will be absolved from
liability for damages caused by the government. The effect
such clauses may have on the subcontractor's ability to

recover from the prime contractor will be examined next.
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Effect of Exculpatory Clauses

In Chapter I, there was some discussion about the effect

of exculpatory clauses such as those contained in Severin v.

39

United States and Donovan Construction Company v. United

: §£gsg§-4o There it was pointed out that because such

clauses are enforceable, a clause which totally exculpated
the prime contractor from liability to the subcontractor
would actually preclude the prime contractor from sponsoring
the subcontractor's breach of contract claim against the
United States. The reason for this being that the prime
contractor could not prove that he was actually damaged by

the government breach. Because of this harsh result, the

parties developed partial exculpatory clauses which provide
that the prime contractor will only be liable to the

subcontractor to the extent that the prime contractor is

able to recover from the government on behalf of the
subcontractor. It has been held that such a clause does not
prevent the prime contractor from sponsoring the
subcontractor's breach of contract suit.41
As discussed in Chapter I, the use of such clauses in
government subcontracts is common, and is usually part of a
general agreement between the parties concerning sponsorship

of the subcontractor's claims against the government. On

the one hand, the prime contractor agrees to sponsor the

e i RERR 2157 5 = R s i
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subcontractor’'s claims without having to worry about whether
the action could have an adverse impact upon him if the
subcontractor subsequently decided to bring a breach of
contract action against him. At the same time, the prime
contractor is also able to provide a service to the
subcontractor which should assure the subcontractor that he
will be treated fairly on the project. From the
subcontractor's point of view, although it appears that he
has forfeited a potentially valuable remedy against the
prime contractor, the cases discussed earlier in this
chapter illustrate that the remedy against the prime
contractor may not, in fact, be so valuable. At the same
time, the subcontractor gains the relative ease in which the
government ‘s disputes procedure operates, as well as the
assurance that a judgment in his favor will be collectible.

The clauses used in the Severin and Donovan cases are
directly analogous to the "no damage for delay" clauses
utilized frequently in commercial contracts. Therefore, a
brief examination of the treatment the courts have given
these commercial clauses should provide assistance in
predicting the situations in which the government contracts
exculpatory clauses will be enforced.

Generally, such "no damage for delay" clauses are not

42

against public policy, and will be enforced. In Lichter

v. Mellon-Stuart COmpaqy,43 the general rule was stated as

follows:
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Ordinarily, a general contractor is liable to a
subcontractor for damages resulting from delays
not attributable to the latter; however, this
right to recover damages may be validly precluded
by the provisions of a contract .44

In that case, it was held that a clause which expressly
provided that a subcontractor was only entitled to
additional time for delays caused by acts of the owner or
the contractor prevented the subcontractor from collecting
delay damages.

Although such clauses will be enforced, they are usual.

45

narrowly construed because of their harsh effect. As

stated E. C. Ernst, Inc. v. Manhattan Construction Company
46

of Texas:

Given their harsh effect, courts will strictly

construe such provisions but generally enforce

them absent delay (1) not contemplated by the

parties under the provision, (2) amounting to an

abandonment of the contract, (3) caused by bad

faith; or (4) amounting to active

interference .47

In applying the above rules to the typical agreement in
the government subcontract, it would be difficult to argue
that a delay caused by the government ~ould be outside the
contemplation of the parties because t.ie exculpatory clause
usually deals directly with government caused damages. In

light of the holdings of cases such as McDaniel v.

Ashton-Mardian and 6.C.S. Inc. and J.5.C. Inc. v. Foster
48

wWheeler Corp., that the prime contractor's acceptance of

numerous government change orders does not amount to active
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interference in the performance of the subcontract, it would
appear that the exculpatory clause will be enforced unless
abandonment of the contract or bad faith can be shown.

An example of the type situation where the government
action could be found to have resulted in an abandonment of
the subcontract would be the issuance of cardinal changes by
the government which were accepted by the prime contractor
even though they haa a direct impact upon the

49  anotner example might be where the prime

subcontractor.
contractor tolerated an unreasonably long government delay.
It might even be argued that by allowing such actions to
damage the subcontractor, the prime contractor acted in Dbad
faith. It would certainly seem to be bad faith if the prime
contractor actually failed to sponsor the subcontractor's
claim, thus preventing him from being able to recover from
the government. In each of these situations therefore, the

existence of an exculpatory clause should not prevent an

action against the prime if the logic of the E. C. Ernst

Inc. v. Manhattan Construction Company of Texas case is

followed.

Breach of Duty to Represent the Subcontractor

In the foregoing discussion concerning the
enforceability of the exculpatory clause, it was pointed out

that in certain circumstances an exculpatory clause would

| .
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not be enforced. When that happens, the end result will be
that the subcontractor will not be precluded from suing the
prime contractor and recovering damages if he can
demonstrate that there was a breach of the subcontract. As
seen thus far, there may be some difficulty in demonstrating
this.

However, rather than seeking recovery from the prime
contractor in this manner, another possibility may be to
justify recovery against the prime contractor based upon his
failure to honor the sponsorship agreement. It could also
be argued that the sponsorship agreement created a duty to
represent the subcontractor before the government and to act
in his best interests. If such a duty was recognized, then
recovery could be allowed if the subcontractor could
demonstrate a reasonable likelihood of success against the
government if the claim had been properly sponsored. This
would be an easier burden to meet than attempting to show
that the prime contractor was responsible for the
government's fault.

If this duty was recognized, it would not only provide
an easier cause of action to prove, but it would also help
prevent prime contractors from taking affirmative actions
which also adversely affect the subcontractor's ability to
recover from the government. For example, the prime

contractor’'s acceptance of an equitable adjustment or his
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acceptance of final payment from the government without
consulting with the subcontractor and preserving his claims
are but two actions which could lea” to liability.

Although there are no recent cases which directly
support the argument that such a duty exists, there are
enough that imply the existence of such a duty to raise a

valid argument. When the McDaniel v. Ashton-Mardian case

was discussed earlier, it was mentioned that in addition to
seeking consequential damages from the prime contractor on
the theory that the subcontract provided for such recovery,
the subcontractor also sought recovery based upon a tort
theory. He argued that the government changes were cardinal
changes and the prime contractor's negligence in accepting
them precluded the subcontractor from collecting the
consequential damages which were caused by those changes.

In order for this tort theory to be successful, the
court would have to f£ind that the prime contractor owed a
duty to the subcontractor to object to those cardinal
changes. This theory was not rejected by the court, but
instead the court found that there was no basis for
liability because the changes were not cardinal changes.

There are other, older cases, which have found that when
the subcontract incorporates the terms of the prime contract
and requires the subcontractor to perform changes dictated

by the owner in exchange for an equitable adjustment, then,

e
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the prime contractor assumes an agency type relationship
with the subcontractor that requires him to sponsor the

50 If such a

subcontractor's claim against the owner.
relationship were recognized, there clearly would be a basis
for holding the prime contractor to a high standard of care
in preserving the subcontractor's claims against the
government .

There are, of course, weaknesses in the argument that
the prime contractor should be held to such a standard.
First, the fairness of putting the prime contractor in such
a position is questionable when it is realized that the
government is also expecting the prime contractor to act on
its behalf in certain dealings with the subcontractor. For
example, DAR §23-203 provides that the contracting officer
should not agree to deal directly with subcontractors
because the government is entitled to the management
services of the prime contractor in settling subcontractor
disputes. Secondly, the courts have been reluctant to find
a fiduciary relationship between parties to a commercial
contract unless there is evidence of a clear intent to
establish such a relationship.Sl Finally, there are no
recent cases supporting this argument although one recent
case appears to hold that there is no such duty.52

Nevertheless, when the parties arrive at a sponsorship

agreement which includes an exculpatory clause and the prime
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gains protection from liability to the subcontractor for
government caused harm while the subcontractor gains the
opportunity to recover directly from the government, it
would be logical to require that each side honors its
obligations in good faith. When it is realized that unless
the prime contractor acts in the subcontactor‘s best
interests when representing him before the government, the
subcontractor might forfeit all possibility of recovery, it
does not seem unjust to require that the prime contractor
not defeat or undermine the subcontractor's potential

claim. Even the court in the W. Wright v. Korshoj case

recognized the possibility for such an argument although it
decided that nothing in that particular subcontract
obligated Korshoj to submit Wright's claims to the
government.53

As stated earlier, in order for the subcontractor to
justify recovery under this theory, he will have to show
that if his claim had been properly sponsored, he would have
had some likelihood of success. Additionally, in light of
the limited number of precedents supporting a cause of
action based upon a breach of this duty, it is suggested

that it be accompanied by an alternate theory of liability.

It is also suggested that sponsorship agreements could be

drafted in a manner which explicitly recognizes this duty.
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Choice of Law and Exhaustion of Remedies

Although the subcontracts which have been discussed
herein are under federal government prime contracts, they
are generally considered to be private contracts which are
not subject to the general body of federal contract law.
Thus, ordinarily a suit between the prime contractor and
subcontractor will be decided under state law,s4 and the
parties will frequently designate which state law will
control their disputes.55 However, if there is sufficient
federal interest in the outcome of the dispute, such as if
the dispute involves a subcontract which was concerned with

56 then federal law might apply. 1In

national security,
another case, the EBCA applied federal law in resolving a
dispute between a prime contractor and subcontractor because
the board found that the subcontract reflected a strong
federal interest because title to the items involved in the
subcontract was passing directly from the subcontractor to
the government and the dispute centered on the accuracy of
the subcontractor's Certificate of Current Cost and Pricing
Data, which was furnished in accordance with federal l1aw.>7
If there is an agreement in the subcontract to resolve
disputes between the subcontractor and the prime contractor
though the use of arbitration, such an agreement will

58

normally be enforced. In government subcontracts,

moreover, the requirement to arbitrate could be enforced in
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federal district court because these contracts are likely to
meet the requirements of the Federal Arbitration Act.59
On the other hand, it is less clear whether a subcontractor
will be required to pursue the disputes clause remedy of the
prime contract prior to filing a breach of contract suit
against the prime contractor. The same policy reasons which
cause courts to enforce arbitration clauses also appears to
apply to the disputes procedure. Moreover, since that
procedure would in many cases also work to the
subcontractor's benefit, there should be no problem for the
subcontractor particularly if there was also an explicit
clause requiring the prime contractor to sponsor thg
subcontractor's claims.60

Generally, it can be seen from this discussion that the
subcontractor's ability to recover from the prime contractor
for government caused injury is far from complete. It may
be limited by his inability to show sufficient fault on the
prime contractor's part and it may also be limited by the
prime contractor's ability to pay a judgment even if the
subcontractor is successful in the litigation. The next
chapter will discuss the remedy that some subcontractors
have of recovering from the prime contractor Miller Act

surety. This particular remedy, if available, will at least

avoid the problem caused by the prime contractor's

insolvency.
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CHAPTER IIl
RECOVERY FROM THE MILLER ACT SURETY

In addition to the traditional judicial and
administrative remedies available to the subcontractor on a
government project, a number of subcontractors have been
provided with an additional remedy of recovery from the
prime contractor's Miller Act surety.l When this remedy
is available, it offers the subcontractor the assurance that
if he is successful in proving the prime contractor's
liability for his damages, there will be sufficient funds
available to satisfy the judgment. This eliminates one of
the most common problems facing subcontractors because one
frequent cause of prime contractor default is his insolvency.

Recovery from the Miller Act surety is a unique federal
remedy which is only available to those who furnish labor or
materials for federal government contracts for the
construction, alteration, or repair of any public building
or public work. There are a number of procedural
requirements which must be met in order to recover under the

Act, the most important of which is that the Act has only a

113
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one-year statute of limitations for first-tier subcon-

tractors. This time period begins to run from the time the

. 2
last work is done on the contract by the subcontractor.

The Remedy In General

The statute reads in pertinent part:

A(a) Before any contract, exceeding $25,000 in
amount , for the construction, alteration, or

. repair of any public building or public work

i of the United States is awarded to any person,

2 such person shall furnish to the United States

* the following bonds, . . . .

e o g s NAs e s et 2

(2) A payment bond with a surety or sureties
satisfactory to such officer for the
protection of all persons supplying labor and
material in the prosecution of the work
provided for in said contract for the use of
each such person.3

B(a) Every person who has furnished labor or
material in the prosecution of the work
provided for in such contract, in respect of
which a payment bond is furnished under §270a

: of this title and who has not been paid in

i full therefor before the expiration of a
period of ninety days after the day on which
the last of the labor was performed by him or
material was furnished or supplied by him for
which such claim is made, shall have the right
to sue on such payment bond for the amount, or
the balance thereof, unpaid at the time of
institution of such suit and to prosecute said
action to final execution and zudgment for the
sum or sums justly due him....

As the above language makes clear, the remedy is available
to those who provide labor and materials on certain federal
construction or public works projects.s According to the

statute, the federal district court where the contract was
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performed is the appropriate forum to seek relief,
irrespective of the amount of money involved in the
controversy or the citizenship of the parties. The Act
provides that the plaintiff is entitled to bring the action
in the name of the United States, but this does not imply
any government involvement in the case, and does not prevent
the United States from assuming the prime contractor's
defense of the suit pursuant to a contractual right.6
Finally, because the Act speaks in terms of recovering
amounts justly due for labor and materials furnished for the
project, it is clear that the remedy is restitutionary in
nature.

Congress passed the Miller Act to provide an extra
degree of protection for laborers and materialmen on
government construction projects because those individuals
do not have the protection of state mechanics lien statutes
available to them.7 Because the statute is remedial in
nature, it has been liberally construed.8 However, it
must be remembered that the Act only permits recovery from
the bond for just compensation for labor and materials
furnished for the project.9

The Miller Act remedy is not exclusive and an action for
recovery from the surety may be combined with a straight
breach of contract action or other action against the prime

contractor. In that case, the extra action will be heard in




the appropriate district court if there is diversity of

citizenship, or if the state claim arises out of the same
facts and the state issues do not dominate the Miller Act
claim.lo The non-exclusive nature of the remedy is

demonstrated by the case of United States ex rel. Sunworks

Division of Sun Solector Corporation v. Insurance Company of

North America, Forest Builders Inc., Tectonics, Inc. of

Florida, Fortec, a Joint Venture, and Welco Mechanical
11

Contractors, Inc., where a supplier to a subcontractor

sought payment for materials furnished on a government

construction project. The supplier sought relief based upon

either the Miller Act, or in guantum meruit. The District

Court dismissed the case after deciding that the supplier
had not followed the proper procedures to preserve his
Miller Act claim. BHowever, the Court of Appeals reversed
the trial court because the trial court's dismissal implied

that the Miller Act provided the prime contractor with an

exclusive remedy and such an implication was incorrect. The

facts indicated that the supplier may have a valid claim

based upon an "unjust enrichment” theory, and the court E
5
!

should have allowed him to pursue this claim.l?

Labor and Materials Furnished For the Project

A great deal of the litigation concerning the surety's

liability under the Miller Act has centered around the scope
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[1]

+...Wwho has furnished
13

of the protection of every person
labor or material in the prosecution of the work."
Generally, it has been found that the labor and materials
furnished for the project will not actually have to be
incorporated into the project as long as there was a
reasonably good faith belief that they would be so
incorporated. Thus, the subcontractor or supplier would be
protected if he had a good faith belief even though the
materials were subsequently diverted by the prime
contractor, or erroneously ordered and not used.14
However , more controversy arises concerning labor or
materials necessary for the prosecution of the work but
which are not actually a part of the project.15 Examples
of such costs are transportation costs, food and lodging
expenses, insurance, rentals, and capital equipment.16
The cases seem to focus upon whether the costs incurred were
necessary and integral to the performance of the contract,
in which case recovery will be allowed. On the other hand,
recovery is likely to be disallowed if the cost is not found

to be for an item necessary and integral to the project, or

consumed therein. This has frequently precluded recovery

for such costs as insurance costs, and costs for capital
17

equipment not consumed in the project.




Types of Claims

Because the Miller Act provides that the surety is
liable for the value justly due for labor and materials
furnished in the project, a claim based upon tortious injury
by the prime contractor would be beyond the coverage of the
Act.18 But if the subcontractor has performed in
accardance with the terms of the contract but has not been
paid by the prime contractor, the Miller Act clearly
provides relief. Absent other factors, that relief would
probably require the surety to pay the contract price for
the labor or material furnished. If the subcontractor has
performed extra work, that will be paid for as agreed uncer
the contract. If there has been no agreed price, then the
surety will probably be liable for the value of that extra

19

work, measured in gquantum meruit. Additionally, the

surety may be liable in guantum meruit after the prime
20

contractor has materially breached the contract.

The case of United States ex rel. Coastal Steel Erectors

21

v. Algernon Blair, Incorporated is a leading case

supporting the proposition that the subcontractor may

recover in quantum meruit from the surety when the prime

contractor's material breach has justified the
subcontractor's termination of the contract. The
subcontractor had terminated his performance on the

construction project after he had completed about
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twenty-eight per cent of the job. His reason for
terminating was that the prime contractor had wrongfully
refused to pay rental costs for some equipment furnished by
the subcontractor. The court found that this failure to pay
these costs was a material breach of the subcontract and the

subcontractor was able to recover in quantum meruit even

though he would have lost money had he completed performance
of the contract. The court found that it was a well settled
rule that upon material breach of contract, the promisee has
the option of foregoing suit on the contract and claiming
instead for the reasonable value of his performance up to

22 The court went on to say that this liability

that time.
attaches to the surety and that such an interpretation is
consistent with the liberal construction which should be
given the Miller act .23

In another case, quantum meruit recovery from the surety

was allowed after the subcontractor's performance had been
delayed by unusually severe weather and other hardships to
the point where abandonment of the contract was justified.
The court found that because of these conditions, neither
side was in breach of contract, but the subcontractor was
entitled to recover the value of his labor and materials
24

furnished up to that point, under the Miller Act. This

case is similar to the W. Wright, Inc. v. Korshoj

Corporation case which was discussed in Chapter II. Both of

ol NN~
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the cases were concerned with delay damages caused through

ROSE
. AN

no fault of the prime contractor. In the W. Wright, Inc. v.

Korshoj Corporation case, which was a state action for delay

damages, relief was denied. 1In this case, under the Miller

Act, quantum meruit recovery was granted. Although the

Korshoj court would probably argue that relief was granted

-SRI . Y

in this case because it was a Miller Act case, the only real
basis for distinguishing the two cases is that in W. Wright

v. Korshoj Corporation, the court ruled that the Differing

Sites Conditions clause of the prime contract had not been
incorporated into the subcontract, whereas this case found
that it had been so incorporated.

The right to recovery from the surety in quantum meruit

is not all encompassing. The court in United States ex rel.
25

Mobile Premix Concrete v. Santa Fe Engineers, Inc.,

summarized the situations where such recovery has been
allowed:

Recovery on the basis of guantum meruit, or
for the reasonable value of services provided,
has been permitted under the Miller Act when i
there was no express contract between the parties
regarding the work performed,..., or where extra
labor was performed or extra materials furnished
which were not contemplated by the original
contract.... Recovery on the basis of gquantum
meruit has also been permitted where there has
been a breach of contract...

However, the Miller Act does not substitute
a cause of action in quantum meruit in derogation

of the provisions of an express contract .26
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Then the court decided that the above rules did not
allow plaintiff in the case to recover the additional costs
caused by the delay in the performance of the contract. The
court's logic was that the Miller Act did not make the
surety liable for breach of contract damages when the
contract had already been fully performed and the terms of
the contract governed the surety's liability. The court
indicated that plaintiff's proper remedy was a breach of
contract suit against the prime contractor.

There has been a split of authority on the issue of
whether the surety is liable for breach of contract

damages.27

On.the one hand, a number of cases have denied
such liability on the ground that the surety is only liable
for the value of labor and materials furnished in the
project and that breach of contract damages are not expenses
for labor and materials. Further, in denying delay damages,
these decisions consider them to be beyond performance
originally contemplated by the parties, and therefore beyond
the surety's lia.bil:i.ty.z8

On the other hand, cases like United States ex rel.

Marianna v. Piracci Construction COmpany29 have followed a

more simplistic view, in an attempt to be more in keeping
with the remedial nature of the statute. These allow the

subcontractor to recover delay damages from the surety when




122

those damages represent the subcontractor's actual increased
expenses incurred in furnishing labor and materials over an
extended period of time.3° This theory would not allow

the subcontractor to recover extra profit, but it would be

consistent with the cases granting guantum meruit recovery

to the subcontractor from the surety for the reasonable
value of his services and materials at the time and place
rendered.

A comparison of two cases may be helpful to illustrate
the difference in results under the two rules. 1In United

States ex rel. E&R Construction Company v. Guy H. James
31

Construction Company, a subcontractor sought guantum

meruit relief from the prime contractor and his surety on
the basis that the prime contractor's active interference
with his performance constituted a material breach of the
subcontract. This was a dredging subcontract and the prime
was alleged to have actively interfered with the
subcontractor's performance by failing to promptly remove
large quantities of shot rock he had wrongfully deposited on-
the cofferdam. 1In addition the subcontractor claimed that
the prime's actions caused harm to his equipment.

The court agreed that the prime contractor had
materially breached the suﬁcontract, thus justifying quantum
meruit relief from the prime contractor. In addition the

court found that surety was also liable for the reasonable
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value of the labor, material and services furnished by the
subcontractor but that this did not include damages incurred
because of the time equipment was idled by the prime's
actions, or damages for harm to the equipment. The court
distinguished the damages for the standby time from value
for labor and materials without clearly stating a rationale,
except to imply that delay damages were distinguishable from
value for labor and materials because in determining the
proper value for labor and materials furnished, only items
which were indispensable to the work could fall within the
meaning of the term. The court reasoned that this could not
include damages incurred by the prime's breach of contract
or negligent harm to equipment.

On the other hand, the case of United States ex rel.

Marianna v. Piracci Construction Company involved a claim

for delay damages consisting of increased costs of labor,
materials, field operations, and indirect expenses all
incurred because of a delay caused by the government. The
surety argued that he was not liable for these increased
costs because his liability was tied to the work and amounts
specified in the contract. The court disagreed and said the
surety could be liable for these increased costs caused by
delay because these costs reflected the actual costs of the
labor and materials when they were furnished and the

subcontractor bore no responsibility for the delays which

caused the cost increases.
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The results of these two cases are quite different, and
it is clear that the latter is to be favored by
subcontractors. In addition, it also appears that this
result more closely approximates the statute's intent to
protect those who furnish labor and materials for government
projects. It also appears to be in accord with the view of
the Supreme Court that the statute should be liberally
construed because it is remedial in nature .32 Although

the court in the E&R Construction case was correct in

excluding the damage to the subcontractor's equipment caused
by the prime contractor's negligence, there appears to be no
reason why the court refused to consider delay damages as
simply increasing the value of labor and materials at the

time rendered. The view of the Marianna v. Piracci court

appears to be more equitable particularly when it is
remembered that the court is not creating a new theory for
holding the prime contractor liable, but only insuring that
if that liability is proven, the subcontractor will be able
to collect his judgment.33 Although the surety's

liability is somewhat extended, this appears to be most
equitable because the surety's business is to guaranty the
pPrime contractor's payment of debts and the surety also has
his subrogation rights available to try to make himself

whole.
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Choice of Law and Exhaustion of Remedies

The Supreme Court has stated in F.D. Rich Co. v.

Industrial Lumber Co.34 that:

The Miller Act provides a federal cause of action,

and the scope of the remedy as well as the

substance of the rights created thereby is a

matter of federal not state law.35
Consequently, the Court ruled that the issue of whether
attorney's fees should be awarded should not be dependent
upon the public policy of a particular state but should be
decided in accordance with a uniform federal rule. The
Court then adopted the so-called American rule which
generally provides for no recovery of attorney fees as part
of a judgment in the absence of a statute or enforceable
contract right providing for such an award.36

It has not been clear whether the ruling in F.D. Rich

Co. v. Industrial Lumber Co. was intended to require the

application of federal common law to all Miller Act cases,
or whether it only meant to deal with the issue of awarding
attorney fees.37 Perhaps the conflict has been most
succinctly stated by the United States District Court for
the District of Colorado when it said:

The most interesting question presented is
whether federal law controls over sgstate law in
Miller Act cases. Some circuits have held that
as to subcontracts, state law controls when
construction of the Miller Act is not in issue
and the United States is not a party to the
subcontract. Other circuits have held that
federal law controls in all actions under the

< - Y >
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Miller Act. These cases are collected in U.S.
for the Use of Building Rentals Corp. v. Western
Casualty & Surety Co., 498 F.2d 335, 338 (9th
Cir. 1974). The tenth circuit has not decided
either way. See, Burgess Const. Co. v. M. Morrin
& Son Co., Inc., 526 F.2d 108 (1l0th Cir. 1975),
cert. denied, 429 U.S. 866, 97 S.Ct. 176, 50
L.Ed.2d 146 (1976). However, it seems clear that
when there is a distinction between federal and
state substantive law, federal law controls and
the interstices may be filled by incorporating
state law. U.S. v. Algernon Blair, Inc., 479
F.2d4 638 (4th Cir. 1973), 26 ALR Fed 741l; U.S.
for the Use of Astro Cleaning & Packaging Corp.
v. Jamison Co., 425 F.2d 1281 (6th Cir. 1970) .38

It is clear that the government has a strong interest in
the outcome of Miller Act cases for the same reasons that
Congress chose to create this federal remedy in the first
place. That is, the remedy ensures that covered contractors
and materialmen will be protected to the same extent as
their counterparts on private construction projects. 1In
addition, the existence of the remedy encourages such
persons to be willing to work on covered projects and also
helps to ensure that the work in such projects will proceed
in an orderly manner. It appears that one way to protect
these interests is to interpret the meaning of the Act and
the extent of the surety's liability by using the uniform
rules available in federal common law.

On the other hand, it appears to be more rational to
utilize state law to interpret the rights and duties of the
parties to the subcontract when there is no direct federal

interest in the outcome and the government is not a party to
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the suit. By following this logic, the courts will probably
be using the contract law that the parties understand best,
and their rights and duties under the subcontract will be
subject to the same choice of law rules, regardless of
whether the Miller Act is a factor. This wouldn't harm the
previously mentioned government interest which really only
relates to protecting the subcontractor's right to be paid
sums he is supposed to receive.

The same interests that call for the use of federal law
to interpret the surety's liability under the Miller Act
also cause the courts to be extremely reluctant to find that
a subcontractor has waived his Miller Act remedy, or that he
must exhaust administrative remedies before he can seek

relief under the Miller Act. For example, in United States

ex rel. B's Company v. Cleveland Electric Company of South

Carolina, the court rejected an argument that because the

subcontractor was bound by the terms of the prime contract,
he was also bound to pursue the prime contract's disputes
clause remedy prior to seeking relief under the Miller Act.

The court reasoned that:

If the subcontractor is not paid, his only remedy
is a suit under the Miller Act. BHe has no lien
and no claim against the government. This is the
reason for the Act and, while the right to sue
may be waived by clear and express provisions in
the contract between the prime contractor and the
subcontractor, no such provisions are contained
in the contract at issue here and no such drastic
curtailment of the subcontractor's rights will be
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read into a general agreement to be bound by the
terms of the prime contract insofar as they
reflect the work of the subcontractor .40

41 and when the

This rule has been generally followed,
courts find that the subcontractor has expressly agreed to
. arbitrate controversies, or has even actively sought
arbitration, he may still file a Miller Act claim. However,
the Miller Act suit will, in such a situation, be stayed until
the administrative proceeding is complete.42 The courts
normally find this rule to be necessary because of the

relatively short time in which an action may be brought under

the Act.

S TN
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CONCLUSION

As long as subcontractors must establish privity of
contract in order to recover directly from the government,
they will face some challenge in order to insure that they
are fully protected. Unlike the owner in private commercial
contracts, the g&vernment maintains a great deal of control
over subcontractors and imposes a number of special
requirements upon them. Yet these rarely amount to
sufficient contacts to lead a court to conclude that privity
of contract has been established between the governmert and
a subcontractor.

Nevertheless, the Commission on Government Procurement
may not have been incorrect in refusing to recommend that
subcontractors be granted direct access to the goverament's
disputes procedures. Although the adoption of this
recommendation would certainly have made matters simpler for
government subcontractors, the Commission simply was not
sure such a change was necessary because it was not
convinced that subcontractors were frequently being treated
inequitably.

Certainly, there is no need for a subcontractor to open
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himself up to potentially inequitzble treatment. He can
avoid this by insuring that he has a subcontract which
promises him every equitable adjustment that the prime
contractor is entitled to receive from the government.
Additionally, if the subcontract has a sponsorship agreement
which clearly creates a duty on the part of the prime
contractor to sponsor his claims, this will not only serve
to clearly establish the availability of recovery against
the government through the prime contractor, but may also
provide a separate potential cause of action against the
prime contractor if he should fail to fulfill his
sponsorship obligations. This cause of action is more
likely to be successful than one which attempts to tie the
government's breach to the prime contractor, because it is
not based upon government fault but instead upon an act or
omission by the prime contractor.

If, however, the subcontractor is forced to rely upon a
breach of contract suit or action for an equitable
adjustment directly against the prime contractor, his
chances of incurring an inequitable result increase. Now,
he must face the uncertainties of whether he can establish
that the government's action resulted in a breach of the
subcontract, and this result may vary from jurisdiction to
jurisdiction. Additionally, even if he is successful in

establishing the prime contractor's liability, he may not be
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able to collect the judgment because the prime contractor is
insolvent.

For this latter reason, subcontractors working on
projects covered by the Miller Act have an additional level
of protection, in that they may be able to recover directly
from the Miller Act surety. There have been some
inconsistent results concerning the ability of
subcontractors to recover breach of contract damages from
the surety, but the recent trend seems to be that the
subcontractor can recover such damages from the surety to
the extent that they represent the value of labor and
materials furnished for the project at the time they were
furnished. This should be clearly set out as the theory of
recovery in the Miller Act suit.

Finally, although the breach of contract area of
recovery against the government has not been greatly
enlarged over the years, subcontractors should not overlook
the potential remedy of recovering from the government under
the Federal Tort Claims Act. This remedy is not barred to
subcontractors and should be utilized when the harm caused
by the government can be attributed to certain tortious acts
on the part of government employees. Additionally, it must
be remembered that there are certain procedural
prerequisites which must be met before recovery under the

Federal Tort Claims Act will be allowed. The most important
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of these is the requirement that the claim be submitted for
administrative determination prior to the bringing of
judicial action. Secondly, the judicial claim must be
brought in federal district court, so an early decision must
be made whether to proceed under a tort theory or contract
theory. Bowever, if the tort theory is pursued successfully
against the government, the subcontractor will again be

assured of collecting the judgment.
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