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ABSTRACT

qunstruction today, more than ever before is an
endeavor requiring the project manager to be part lawyer,
engineer, architect, mediator and father confessor.
The meshing of financing, material, equipment, labor,
human personalities, and common sense required to ild
even the simplest structure in todays world is enormous
task at best. This report attempts to highlight the
major complications which the moderm construction manager 4
can expect to encounter, especially as they relate to

legal disputes. The report then attempts to quantify

the causes and effects of comstruction contract change
orders from a study of Southern United States comstruction
contracts, in an attempt to provide some insight into
avoiding problems on todays construction jobsite.

This insight is then presented as a list of general

rules to be followed or situations to be avoided while

involved in the construction process.

KEY WORDS: acceleration, change order, contract,

construction, delay, job.
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CHAPTER 1I
INTRODUCTION AND PURPOSE




The world of construction is today more complex
than ever before. Buildings reaching thousands of feet
into the air, tunnels boring for miles through mountains
and under water, bridges spanning farther than the eye
can see, an interstate nhighway system that could well
be called the eighth wonder of the world - these are
just examples of the accomplishments and challenges to
the construction industry. Bearing this in mind, one
can quickly appreciate amounts of labor, material, co-
ordination and money which such endeavors require.

In light of the above, this paper has a +hreefold
purpose. The first is to try and show just how complex

today's construction can be and attempt to illustrate

the dangers and pitfalls of modern comstruction operationms.

The second purpose is to attempt to quantify these dangers
and pitfalls using change order data from a sample
population of recent comnstruction projects.

It is important to remember that change orders are,
in virtually all cases, an indication that something
on a construction project has not gone as planned.
Inevitably a change order represents a problem on the
project in terms of additional cost, or additional time
or both. From the above discussion and for purposeé of
this paper, the premise will be: The fewer change orders
a project has, the better that project has been planned
and managed. For this reason, the author has chosen
to fucus on the cause and effect relationship of change

orders as a yardstick for measuring construction project

Ba |




success.

The last purpose will be to assimilate all information
in an attempt to provide, at least, some guidance as
to how to approach the management of the modern comstruction

project.
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I Introduction

At the present, litigation in comstruction contracting
is more prevelent than ever before.1 For this reason it
is important that all parties involved in the construction
process be acutely aware of their rights and responsibilities
as set forth in the construction contract. In order to do
this,6 each party must be knowledgeable of construction contract
language and the meaning of this language as it is interpreted
both in common usage and, most importantly, in the court
rooms of today. Being knowledgeable of this language,
the contractural parties must then be aware of what effects
this language will have on the construction process and
be prepared to minimize or avoid any adverse effects. This
chapter will address the meaning of certain construction

contract language as it relates to construction change

orders, and attempt to provide information that will enable
all parties of the contract to apply this language in a
manner most advantageous to having an on time, on budget
project.

For purposes of this paper the word owner will be used
to mean the actual owner and/or his lawful agents (ex.
construction management firm, architect and engineering firm).

Refore attempting to discuss the change order process
it is necessary to clearly define certain comstruction
contract terms and situations. For this reason the discussion
of change orders will be preceded by a discussion of

acceleration, ‘delay, escalation, ripple effect and impact costs.

e s
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II Acceleration

Acceleration is a process in construction which occurs
when the natural or ordinary progress of events on the job
site 1s quickened. As it refers to the construction
contract, acceleration means that the contractor speeds
up his work so that he is performing at a rate faster
than was specified in the original contract. This
effect is most commonly acheived by working overtime
or double shifts.8

In his master's special research problem, Mr. Glen
Cutler has broken acceleration into three basic categories.
1) The owner decides after contract award that he desires
an earlier completion date than originally specified.
2)'The contractor has encountered excusable delays for

which a time extension should be granted and is granted

but the owner still desires tc complete the job on the
originally specified date. 3)The contractor encounters
. excusable delay which the owner does not agree was an
| excusable delay and therefore, still insists on completion

J as originally specified. This also includes the situation

where the owner will recognize part but not all of an
excusable delay. Situations 1l and Z'above are not normally
encountered. If they are, agreements are generally
negotiated between the owner and contractor based on

the usual strict contract language referring to situations

1l and 2. Situation 3 above is the one most commonly

encountered and is referred to as ''constructive' acceleration.

The courts have taken a harsh line on this issue as




2
3
3
ke

indicated by McBride & Wachtel 26.70 (2); Appeal of

Guaranty Construction Co., Inc., GSBCA 3109, 70-2 BCA

8483 (1970). The Board's decision as rendered was:

The fact that Appelant incurred a
substantial cost in order to expidite
the performance of the job, and that
this acceleration, resulting from
Government's (owner's) urging,
benefited Govermment (owner) cannot

be questioned. Where a contractor is
entitled by circumstances beyond his
control, to an extension of his contract
time, and Govermment (owner) denies
him such extension, thereby compelling
the contractor to accelerate his
performance to meet the original
contract deadline, contract appeals
boards have held that there is a
"constructive acceleration" which will
entitle a contractor to compensation
under the Changes clause for the
additional costs incurred as a result
of such acceleration.

In general there are six conditions which must be
met in order to have constructive acceleration. These

six conditions are supported by the above case and bv

Eggers & Higgins, et al. vs. U.S., 185 et. el. 765, 10 G.C.

91 482; A Teichert & Son, Inc., supra. These conditions

are: 1l)the contractor has encountered an excusable delay
for which he is entitled to a time extension, 2)the
contractor has specifically requested such a time extension
from the owner and has presented that request in a timely
manner as prescribed in the contract. (For an example

of this requirement see Appendix B, General Provisions,
Clause 3). 3)the owner has refused to grant the time
extension, 4)the owner either a)expressly ordered the

contractor to complete the work in the original performance
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period - ie. accelerate the work or b)acted in such a way

that it was clear he required the contractor to complete

within the original performance period (constructive

%

acceleration), 5)the contractor did in fact accelerate
his performance, thereby incurring additional costs, and
6) the contractor has given written notice that he
considers the owner's words or actions to be a change
order.7’5’14’18

In the case of acceleration claims it is important
to remember that the burden of proof is on the claimant.
The claimant (contractor) must prove that he has been
wronged and is due relief if he is to be compensated.7

Some ideas on how this mayv be done are presented later

in this chapter in the section on CPM scheduling.

III Delav

As opposed to acceleraticn, delayv occurs when there
is a slowdown of work. Delavs may be caused by any party
to the contract and may be a direct result of manv different
circumstances. Delays in the progress of a construction

project almost always cause damage to both the owner

and contractor, either in the form of lost revenue or
in the form of extra expenses. From this it is apparent
that delays often raise the issue of respomsibility, an
issue which is more and more frequently being decided

1.8 From this the courts look to the cause

by the courts.
of the delay and to the express and implied obligations

and assumptions of risk in each particular contract to




determine whether either party to the contract should

be made to pay monetary damages for delay. In respect

to this, there are in general three types of construction
delays. These are: 1l)excusable delay in which the
contractor is given a time extension but no money,

2) concurrent delay in which neither party recovers any
damages, and 3)compensable delay in which the contractor

recovers monetary damages.

Excusable Delavs

When a contractor agrees to complete a project
within a certain time period, or by a certain date, he
assumes the risk of many reasonably forseeable types of
delays. An example of this is the reasonable expectation
that there will be bad weather at some point during a
construction project. The contractor is not entitled
to extra time for anv reasonab.e number.of davs of bad

weather (Ex. De Somhre v. Beckel, 118 N.W. 28 868 (Wisc.

1963)). When a contractor is late in completing a project,

he will generally be liable for the owner's damages
resulting from the lateness of completion. However,

the contractor can avoid this respdnsibili:y if he can
show that his late completion was due to a delay for
which he did not assume the risk in his contract. These
types of delays are called excusable delays. Excusable
delays include delays for which the owner is responsible
and such other delavs as excused by the contract. (See

App. B, General Provisions Clause 5 for an example of




an excusable delay clause). This clause excuses delays
due to the actions or inactions of the owner or his
agents and events beyond the contractor's control.

The clause, however, does not excuse the contractor
from delays resulting from labor shortages not caused
by labor disputes, from failure of the contractor's
subs or vendors to perform on time, from severe, though
not unusual, weather conditions and from the necessity
to replace defective work or materials. The important
pecint to note 1s that the contractor is responsible

to the owner for delavs caused not only by his actions
and his subs' and suppliers' actions (Fritz v. Woldenberg,

225 N.W. 700 (Wisc. 1929)) but also for foreseeable delays

caused by other parties or outside forces, except to
the extent that the contract excuses such delays.

£ a delay is excusable, the contractor is entitled
to an extension of the contract time to reflect the delav
and he cannot be held liable for damages as a result of

this late completion. (Kaltoft v. Nielson, 106 N.W. 2 &

597 (Iowa 1960)). 1If the project is not completed on

time, and if this is due to some delay that is not excusable
the contractor is liable for damages. Because the

exact monetary amount of this liability is usually difficult
to ascertain, a liquidation damages clause is usually
included in the comstruction contract. This clause

relieves the contractor of his liability for actual delay

damages and replaces it with a fixed amount for each




day the project is late as a result of a nonexcusable
delay. (See App. B General Provisions Clause 5.b).

It should be noted that the liquidated damages clause
must attempt to reasonably approximate foreseeable

actual damages. If the clause appears to be an arbitrary
penalty, the owner will not be able to recover the
liquidated damages and will then be forced to prove

his actual damages. (Security Safetv Corp. v. Kuznicki,

213 N.E. 2 d 566 (Mass. 1966)).

Concurrent Delavs

In a study of concurrent delays it is first necessary
to look at delays which are either excusable or not
foreseeable and are thus not the contractor's responsibility.
Interestingly, these delays are also not the owner's
respenslbility. In most standard construction contracts
delays attributable to fire, labor disputes, and delayvs
in trensportation are examples of such delays. It should
be obvious to a reasonable person that as a result of
such delays, each party must suffer his own costs and
neither party may look to the other for reimbursement.
This is, in fact, the way the law is interpreted.

What probably is not as obvious to a reasonable
person is that the above holds true where both the owner
and contractor are legally responsible for some part
of the delays experienced. An example of this is J.A.

Jones Construction Co. v. Greenbriar Shopping Center,
332 F Supp. 1336 (N.D. Ga. 1971). 1In this case the prime
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contractor caused delay through the failure of his subs
and vendors to perform on time, and the owner also
caused delay by constantly changing the design and by
permitting his architect to be late in furnishing drawings.
The court held that the law does not provide for the

recovery or apportionment of damages to either party.

(See also, Wright v. King, 17 s.w. 2 d 98 (Tex. Civ.

App. 1929)). 1In cases such as these, the owner and
contractor must each bear the cost of his own losses,
even though one partv may have been responsible for
significantly more delay than the other. The court's
have shown a reluctance to apportion delay damages.

This reluctance most probably is based on the court's
perceived lack of expertise in dealing with complex and
technical problems such as causes ¢f delayv. This is
particularly true where the parties fail to provide
adequate proof to allow for apportionmment. If, however,
this proof is adequate and persuasive, some courts have
apportioned delay damages where both parties are at Zfault.
An example is Pathman Const. Co. v. Hi-Wav Elec. Co.,
382 N.E. 2 d 543 (I1l. 1978). 1In this case, the sub

resisted the prime's delay damages claim on the basis
that the prime was also at fault, and therefore, appor-
tionment of the damages would be improper. The court
took the position that '"technological advances and the
use of computers to devise work schedules and chart

progress... have facilitated the court's ability to
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allocate damages.'" From this it appears that CPM
scheduling techniques may be one way of overcoming
judicial reluctance to the apportionment of damages.
The CPM techniques provided a reliable system for
determining the impact of each of a large number of
delay-causing events and thus determining the actual
delay caused by each party.

As has been shown, concurrent delays are an expense
borne by both parties to the construction contract.
However, bv prudent use of modern construction management
techniques such as CPM, a contractor or owner can
successfully limit his liability to only that for which

he is actually responsible.

Compensable Delays

When a delay is not one which is anticipated at
the time the contract is made and when a delav is due
to some action or inaction which is chargeable to the
owner or those under his control, the contractor may
recover monetary damages for the delay. This is called
compensable delay. 1In practice, most construction contracts
are prepared either by or for the owner. As a result of
this, most construction contracts contain as small a
list of owner duties as possible. To circumvent this
inequity, contract law has adopted a general rule, that
neither party to the contract may obstruct or hinder the
performance of the other. This rule has often been applied

to construction contract cases in support of a contractor's

b . |
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recovery of compensable delay damages. The contractor
may recover costs as a result of a delay for which the
owner is responsible, and in most cases, a written term
of the contract does not have to be violated, but rather,

there is a violation of the imglied dutv to cooperate

by the owner in performance of the work under the contract.
From this, the conclusion is that a breach of the implied
duty to cooperate in performance of the work may be
asserted by the contractor seeking claims recovery in
a delay situation or in a situation in which he is forced
to perform construction operations in an inefficient or
out-of-sequence manner by virtue of some condition for
which the owner is respomnsible.

An example of the implied duty to cooperate is

found in North Shore Sewer & Water, Inc. v. Corbetta,

395 F. 2d 145 (7th Cir. 1968). In this suit, a mechanical
subcontractor contracted to install a sewer. While
trying to install the sewer the sub aquired additional
work due to hot water leaking into his jobsite from
another sewer owned by the same person with which he
was contracted. In granting the subcontractor his
compensable delay recovery, the court recognized the
owner's implied duty to not interfere with or hinder
the work of the contractor.

Failure to cooperate can take other forms. Examples
are failure to provide the necessary access to the work

(State v. Feigel, 204 Ind. 438, 178 N.E. 435 (1931)),
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and failure to coordinate other contractors (Mason Tire

& Rubber Co. v. Cummins-Blair Co., 157 N.E. 367 (Ohio
1927)).

A relatively new question in the compensable delay
arena and one which must be looked at carefully, especially
by the owner is: 1Is the owner liable for delaying the
contractor if the project is still finished within the
contractually allotted time? In Owen L. Schwam Const.

Co., Inc., ASBCA No. 22407, 79-2 BCA 13,919 (1979) ‘the

board found the following. The coﬁtractor's schedule
showed completion 70 days before the contract completion
date. The contractor's schedule was reasonable. As a
result of this, the contractor was entitled to compensable
delays even though the project finished on or about the

specified contract completion date. From this case it

- can be concluded that a "timely" completion (as per the

contract) does not necessarily preclude recoverv of delay
damages, where a reasonable schedule would allow early
completion. The key word in the above paragraph is
reasonable. This seemingly simple word has created problems,
especially for the Naval Facilities Engineering Command
(NAYFAC). The following is an excerpt from an intermal
NAVFAC memorandum on this subject.

...the classic situation usually involves

the Government receiving an extremel
optimistic CPM Network Schedule or even

one erroneously and deliberatelv shortened.
Without knowing the resources committed
to the work activities, the Government

generally finds itself in a position of
not being able knowledgeably refute such

'1




a schedule and usually ending up tacitly
approving the schedule after a few rounds
of weak rejection. Along comes the first
change order indicating an extension of
the contractor's originial erroneous
schedule and the Government finds itself
either paying for the extended time
beyond the contractor's original completion
date aud within the original contract
completion...or even granting a time
extension and paying extendedl?verhead

to maintain the contractor...

Hopefully a discussion of CPM scheduling in a later
section of this chapter will provide some insight into
avoiding situations such as the one above.

From the preceding .discussion it should be painfully
clear to all the parties of a construction contract that
delays to construction must at all times be minimized
and documented.

The majority of material utilized in the discussion
on Delay was abstracted and/or condensed from the personal
notes of Mr. John Elger, Esg. (See bibliographv #8; also

see bibliography #'s 3,4,16,18,19).

1V Escalation

Escalation is very similar to acceleration in that
it is caused by the same course of events. These events
are primarily those situations where the owner requests
the contractor to speed up his performance so that the
job can be completed in less than the contracted amount
of time, or, in other words, to accelerate the job. As
a result of this acceleration, the contractor is entitled

to recovery of additional costs which he will incur such




16

as overtime costs and increased supervision costs. This
increase in the overall value of a comstruction project
as a result of acceleration is referred to as escalation.3

Escalation is therefore the economic impact of acceleration.

Ripple Effect & Impact Costs

Deilays or accelerations which occur, often as a result
of change orders, and directly affect tle completion time
of a certain event or series of events on a construction
project often have effects on seemingly unrelated events.
This often times hidden and always troublesome phenomenon

3,8,15

is known as the ripple effect. Using this theory

of ripple effect a contractor is often able to make a
claim for impact costs. These impact costs are the
results of having to perform the "hidden" work, referred
to above, that is not a direct result of the change
order. The ability of the contractor to recover impact

costs is clearly supported by Clark Baridon, Inc. v.

Merritc-Chaoman & Scott Corp., 311 F. 2 d 389 (4th Cir. 1962).

V Change Orders

Any modification to a comstruction contract after
contract award is called a change order. Therefore, a
change order is just as legally binding as the original
construction contract. In fact, a change order might
even be referred to as a mini-contract.11

Lt is an accepted fact that few construction projects

are built without the owner making changes or changes
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being necessary due to some unforseen circumstance. As
a result of this fact, the 'changes'" clause to the
construction contract becomes most important. (See App.
B paragraph 3 for an example). The changes clause becomes
the vehicle through which the contractor may be entitled
to additional compensation or the owner to a credit when
some aspect of contract performance is rendered more or
less difficult, costly, or time-consuming by the owner
or his agents.s'20

According to contract law, parties to a contract
may modify that contract at any time by mutual agreement.
However, without mutual agreement neither party can
modify the contract. Therefore, in order to give the
owner the right to order changes to the contract, the
changes clause is used. The owner's right to order
changes is offset by the contractor's right to an equitable
acjustment in the contract price and time, to cover the
cost of the work as changed.s’zo

The direct result of the changes clause is the change
order. Through the use of the change order. the owner
maintains the flexibility to adapt an otherwise rigid
contract to actual on site conditions in order to achieve
the goal of the project. The change order enables the
owner to meet unanticipated physical conditions, correct
errors in plans, and to take advantage of newly developed
techniques and materials. The contractor's consent to
these changes is not required; however, he is entitled

to an equitable adjustment in price and time.8'2°

—— et
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Authority to Issue a Change Order
Generally speaking, the owner or his agent may
authorize a change order to the contract. Whether or
not the owner's architect is an agent of the owner appears
to depend on the scope of the change order to be issued.
In Wiggins Const. Co. v. Joint School District Ne. 3,

35 Wis. 2 d 632, 151 N.W. 2 d 642 (1967), a contractor

was held liable to the owner for having followed the
architect's order to change the roof pitch on a comstruction
project. On the legal theory that this change was a
major scope change, the court ruled that the architect
could not authorize such a change.8 The lesson to be
learned here is to get all change orders in writing
when in doubt as to the authority of the person issuing
the change. The contractor may, as in the above case,
have a moral claim against the owner, but without a
written change order, this is often not a legally
enforceable claim.

One legal method for overcoming the requirement for
a written change order is a waiver or modification of
the changes requirement in the contract. The legal
theory here is that just as the owner and contractor
may agree to cancel an entire contract, they.may also
agree to modify or waive any part of that same contract.
Following this reasoning, where the spoken words of the
parties, or their conduct, show an intent to require
performance of extra work, «nd a price increase is con-

templated for the contractor, and a written change order




is not required by the owner, then a court may find

that both parties have waived the written.change order
requirement of the contract. This is supported by E
Ecko Enterprises, Inc. v. Remi Fortin Const. Inc.,

382 A. 2 4 368 (N.H. 1978). As a practical matter all

parties should be aware of the following items which
will have a direct impact on the validity of a waiver

claim to the contract changes clause.

"l. the owner's knowledge that the contractor
considered the work to be a compensable extra;

2. the owner's insistance, nonetheless, that the
work be performed;

3. any prior course of conduct, whereby 'extras"
were performed and paid for without written
orders; and,

4. the owner's assurance or implicgtion that a
written order was unnecessary.'

Constructive Change Orders

e owib

A formal change order is ordinarily issued in writing

by an authorized agent of the cwner. Also, a formal

change order is a clear admission by the owner that the

change order in question is a valid change to the contract.
Formal change orders rarely cause problems which are not
relatively easily solved. For this reason the remainder
of this discussion will focus on the most difficult of

all change orders, the constructive change order. A
constructive change order is different from a formal

change order in that it arises from informal actions

and conduct by the owner or his agents and it increases H

-~ ettt it 7 . -
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the contractor's cost of performanc.l9

A comstructive change order occurs when agents of the
owner act in a manner which has the same effect on the
contractor as the issuing of a formal written change order.
The important point is that the agents must have acted
in such a way that they can be considered to have caused
or ordered the contractor to perform work bevond the
original contract scope. Since this conduct increases
the time and cost of doing the job, the contractor is
entitled to an equitable adjustment in contract time
and price just as if a formal change order had been issued.
The theory of constructive change orders is tied directly
to the waiver theorv previously presented. In dealing
with constructive changes it is well to keep in mind the
same four items presented previouslv as items impacting
on the validity of a waiver claim.

In his book on construction law Mr. McNeil Stokes
describes seven of the most common situations in which
constructive changes may occur. (See bibliography #19).
They are: defective specifications, change in methods
of performance, misinterpretation of specifications,
overinspection, rejection of conforming work, rejection
of "or equal" substitutions, and defective owner-furnished
property.

Since the need to recognize and eliminate constructive
change orders is so great, if adverse effects on job
performance are to be avoided, a brief explanation of

each of the seven above situations is presented.
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Defective Specifications - Generally an owner issues
a set of plans and specification and a construction
contract is signed based on those plans and specifications.
Since the plans and specifications represent the contract,
then any change to the plans and specifications is a
change to that contract. This holds true in just about
every situation and is supported by much case law.8,19,20

(Ex; J.D. Hedin Constr. Co. v. United States, 347 F. 2d
235, 257 (Ct. Cl. 1965)).

Change in Methods of Performance - It is an accepted
fact that where no specific construction method is
specified then the contractor has a right to choose
whatever method he wishes. (Ex; United Pacific Ins.

Co. v. United States, 497 F .24 1402 (et.cl. 1974)).

The important point to remember in this situation is

that the contractor must be ordered bv the owner to
use a certain method if no method was originally
specified, or ordered to use a different method if a
specific method was originally specified. If these
changes in methods prove to be more expensive, then
the contractor will be allowed to recover his time and
costs'8,19,20

Misinterpretation of Specifications - If the owner
or his representative, typically the architect, makes
an error in interpreting the plans and specifications

and requires more work than was originally called for,

a constructive change has occurred and the contractor
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is entitled to relief under the changes clause.’ 18,20

(Ex; Blanchard v. United States, 347 F .2d 268 (ct.cl.
1965)) .

Overinspection - Overinspection is often a difficulc
contructive change to prove due to the need to rely on

the "normal customs and practices'" of the construction

industry as a basis for this claim. However, it has
been done on numerous occasions based on such things

as changing the scheduling and frequency of inspections
or requiring as a result of inspection a higher standard

9,18,20

of performance. (Ex.; Appeal of E. W. Sorrells,

Inc., 70-2 B. C. A. 9 8515 (1970)).

Rejection of Conforming Work - Rejection of conforming
work as a basis for a constructive change is almost always
based on a difference of opinion as to how plans and
specifications should be interpreted. WhenAdealing with
this tvpe of situation it is important to be very clear
on all applicable contractual provisioms.

Rejection of "Or Equal" Substitutions - In many
cases specifications permit ''or equal' substitutions
to be made to the specified construction materials. An
"or equal' substitution means that equivalent or equal
items may be used. If an owner rejects a contractor's
substitution of materials or equipment which are less
expensive but equal in performance, a constructive change
has occurred. The contractor is then entitled to recover

the cost difference between the less expensive product

L.
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and the product he was directed to use.9:18.20 (

Ex;
The Jack Stone Co. v. United States, 344 F .24 370

(et.cl. 1965)).

Defective Owner-Furnished Property - Property
provided by the owner must be adequate for the
performance of the originally contracted work. There-
fore, if the owner furnishes the contractor with
defective property, material, or equipment, the additional
work required of the contractor to remedy the defects
is compensible and gives rise to a constrﬁctive change

9,18,20

order. (Ex; Appeal of Sutton Comnst. Co., 1963

B.C.A. 9 3762 (1963)).

By now it should be readily acceptable that change
orders present problems to all involved in the construction

process, especially constructive change orders. The

contractor or owner who can forsee some of these problems
and document their impact is not only prudent but most
precbably making a handsome profit. For this reason,

the last area to be covered in this chapter will be

the utilization of CPM techniques and the application

of these techniques to a successful construction project.

The Use of “PM Technigues

The Critical Path Method or CPM as it is commonly
referred to is "...the representation of a project plan
by a schematic diagram or network that depicts the
sequence and interrelation of all the component parts

of a project, and the logical analysis and manipulation
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of this network in determining the best overall program
of operation."2 This method is well suited to the
control of construction projects and provides a more
precise approach than bar charts and progress charts.2
Therefore, a CPM network is nothing more than a schedule,
but a very powerful schedule, as will be shown.

In preparing the CPM schedule or network on a con-
struction project it is important to remember that, as
a general rule, the party exercising the greatest amount
of control over the schedule preparation is the party

1,10 This concept

that will be held liable for its use.
must be constantly remembered by all parties to the
construction contract during the following discussion

of construction claims.

Use of CPM in Construction Claims
If a CPM network is carefully and logically prepared
and then periodically updated it will present a factual
account of all work accomplished on a construction project.
A network prepared and maintained in this manner is almost
alwavs accepted as evidence in litigation.lo
According to Wickwire and Smith there are four
major categories of construction contract claims where
a properly maintained CPM schedule may be of assistance.
They are: delay claims, acceleration claims, loss of
productivity claims and extra work claims.10

In dealing with each of these different claim

situations Wickwire and Smith propose the use of the
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following four CPM schedules.

1. A reasonable "as-planned'" CPM
2. An "as built" CPM

3. An “as-built" CPM reflecting delays - owner
contractor, and excusable.

4. An "adjusted" CPM to establish complecion of
the project absent owner delays

They add, that it is imperative that each of these

networks be accompanied and supported by project records.23
This point cannot be over emphasized. CPM schedules do
not constitute proof in and of themselves. The results
established by these schedules must be supported by proofs
of factual causation. In order for a CPM schedule to be
used successfully in litigation it must 1l)be reasonable,

2)be substantiated by basic contract records and 3)be

kept current by periodic updating and if not kept current,

at least be capable of reconstruction from contract records.

Summation

When dealing with the causes and effects of change
orders it is necessary to deal with virtually every facet
of construction. The planning, scheduling, controlling,
financing, construction method, time of construction,
;onstruction claims, and ultimate construction cost all,
in some way or another, eventually become a function
of the project change orders. Hopefully, this chapter
has, at the very least, made the reader more aware of

the care which must be exercised if a construction project

10
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is to be on time and on budget.

In further chapters the author will attempt to
categorize and show some of the cause and effect rela-
tionships mentioned above which occur on construction

projects as a result of change orders.




Chapter III
RESEARCH AND DATA COLLECTION
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In order to find a suitable population from which

to extract sample data, the author requested the aid of

the Southernm Division of the Naval Facilities Engineering

Command located in Charleston, S.C. The primary mission

of Southern Division is th2 accomplishment of the con-

- gtruction of public works, public utilities and
facilities for the United States Navy and other
Agencies. This is accomplished through the use
construction contracts. For the administration
contracts, Southern Division has numerous field

dispersed throughout the Southerm United States.

Figure I for the locations of these offices. The Southerm

special

Federal

of

of these
offices

See

Division through these field offices awards in excess

of one thousand construction contracts annually.

Because the author was familiar with both the

organization and the personnel at Southern Division,

and because the annual contract volume at Southern

Division was so large, the author experienced little

trouble with his on site data collection.

The large geographical area and many diversified

construction contracts handled by Southern Division

presented an excellent sample population, one which

the author feels to have been highly representative of

the entire U.S. construction industry.

It was decided to use the most recently completed

projects since the data obtained would be timely and any

non-recorded details could be more readily supplied by

the office personnel from menory. Since the primary
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area of interest was the effects and causes of change
orders, the sample projects were selected based on the
total number of contract change orders. Those jobs
with the largest numbers of change orders in the time
period surveyed were selected. In order to ensure
that the data collected on each project was uniform,
the author developed a data collection sheet similar
to one used by Mr. Glen Cutler in his analysis of

acceleration and contract claims.7

See Figure II for

an example of this form. This form pfoved to be slightly
less than adequate. The form had no space for recording
the spread of the various contractor bids on each
project. Only the bid actually winning the job was
recorded. This was thought to be adequate at the time;
however, as the author progressed further in his research
he found a need to return to Southern Division's files
and record all bids submitted on each project.

The form is broken down as follows. The contract
number, the date the contract was awarded, and the length
of the contract are all self explanatocry. The contract
price was the wvalue for which the contract was awarded
and the éovernment estimate was the fair cost or owner's
estimate. The change orders to date and price were
the total number of change orders on each contract and
the total cost of these changes. Sections 8, 9, and 10
all delt with the type of schedule utilized (ie. CPM,

Bar Chart, etc.) and how effectively that schedule

was maintained and utilized. Sections 1l through 21




CLAIM(S)

llo . TYPE:

12. DOLLAR VALUE OF INITIAL CLAIM: § $
13. PRESENT VALUE OF CLAIM: § 3

14. TITEMS CLAIMED (DIRECT OR INDIRECT):

15.
16.
17.
18.
19.

2l.

FACT SHEET 30

CONTRACT NUMBER:

DATE AWARDED:

CONTRACT LENGTH: CALENDAR DAYS

CONTRACT PRICE: $

GOVERNMENT ESTIMATE: $

CHANGE ORDERS TO DATE AND PRICE: _ 7.

TYPE OF SCHEDULE UTILIZED:

WAS SCHEDULE KEPT CURRENT:

IF ANSWER TO #10 ABOVE NO, GIVE REASON:

111

GOVERNMENT ESTIMATE: $ $
TIME EXTENSION REQUEST/ GRANTED: ’
SETTLED AMOUNT: § $

LEVEL SETTLED (IF NOT, PRESENT STATUS):

REASON SETTLED:

FACTUAL BACKGROUND OF CLAIM:

WHAT ACTION TAKEN TO AVOID CLAIM:
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all delt with contract claims. While this information
was gathered initially, it was later found to be beyond
the scope of this paper to utilize this claim information.
This information is, however, presented in Appendix B
without comment as a basis for continued research.

In addition to the information already discussed,
the author found it most helpful to also record a brief
description of each project and a brief explanation as
to the major causes of change orders on these projects.
This information later proved to be invaluable when
the author began compiling the data.

Each contract file contains tremendous amounts
of information. Reviewing and condensing specific
portions of each file is an extremely tedious and time
consuming process. Because of this and also because
of a limited amount of time available to site in
Charleston, the author was able to review only twenty
seperate contract files. However, the results of the
data compilation indicates that this sample size is
adequate as is seen in the next Chapter.

Lastly the author would like to thank Mr. Jules
Dursse, Mrs. Sarah Briley and Mr. Andrew Demos of
Southern Division for their kind assistance in the
review of Southern Division contract files. Their
assistance was vital to the successful completion of

the author's research.




Chapter IV
Graphical Analysis of Research
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In attempting to analyze the large amounts of data
available in Appendix B, the primary goal at all times
was to display the data as a function of the number of
change orders. Overall job cost, differences between
bids on the project, the type of construction and the
complexity of construction were all graphically represented
as a function of the number of change orders. This common
basis from which to compare the different aspects of the
construction process led to a clearer understanding
of the raw data and the trends within that data.

Appendix C contains the graphical presentation of
the results of this paper on basically two different
types of charts. The first type shows the breakdown
of the overall sample population into classificatioms.
This involves only one chart, C-1, which is utilized
mainly to show the distribution of the sample population
by job size. The second tvpe of chart is the most
important. Charts C-2 through C-8 are charts of this
typre. In general each of these charts attempts to show
a statistical correlation between the number of change
orders per job on the ordinate as opposed to some other
construction project variable on the abscissa.

The first step in preparing each of these graphs
was to group the data to be compared on the x axis.

The data was grouped based on the following general
requirements: l)Attempt to group data such that each

group will have an equal number of observations.
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2)Make group range large enough so that differences

between groups will be statistically observable.
Depending on how well the data cooperated, these
rules were followed as closely as possible.

The next step was to plot the number of change
orders occuring in each group. On the graphs, each point
represents the number of changes which occurred on a

specific job. Having plotted the number of change

]
>
3

orders on each job by group, the next step was to

statistically average the number of change orders

by group. The mean, standard deviation, number of
jobs in each category (number of observations) and

the range of the observations were calculated for each
group. The averages from the different groups were
then compared to the averages of the other groups in
an effort to detect any trends in the data.

The sample consisted of twenty construction projects

chosen from the Southern Division files in a manner ?
already described. Of the twenty projects sampled
one project was categorically rejected by the author
after analyzing the data. In referring to Appendix B,
job number nine was the job rejected. The reason this

job was rejected was because it had a total of fifcy-

six change orders. This one project had 3.4 times more

change orders than the combined average of the total
change orders on all other projects. The author decided,
upon evaluation, that inclusion of job nine, with its

fifty-six change orders, would cause a false interpretation

. —y
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of the data.

The data also contained one project which was not
a competitively bid project, as were the rest. Since
the only major difference between this negotiated project
and the other nineteen projects in the sample was the

manner in which the contract was awarded, it was decided

to leave this project, job number nineteen, in the sample.

The basic conclusion by the author was that in this
case, job nineteen was no different from the other
projects in the construction methods utilized on this
job and those which were under consideration in this
paper. Since job nineteen had no competitive bids,

the reader should note that the sample populations of
figures C-3, C-5, and C-6 in Appendix C were taken from
a sample of only eighteen jobs. This is because each
of these graphs was prepared utilizing the bid data
from each job in the sample.

Figure C-1

Figure C-1 was prepared in order to show that the
sample population utilized here-in covered the entire
range of major comstruction in terms of job size or
job cost. The classification numbers represent specific
cost ranges into which each sample project was classified.

The ranges are as follows:

S




TS, Wy

CLASSIFICATION AWARD PRICE
I $100,000 - $1,000,000
II $1,000,000 - $2,500,000
III $2,500,000 - $5,000,000
v over $5,000,000

An important point to note is that each classification
had a similar sample size (ie. number of contracts) .
therefore providing a representative sample of the
entire range of job costs. Another important result
was that the mean value in each classification, in
general, closely correspond to the median point

of each classification's range.

From the above results, it can be concluded that
the twenty sample population utilized represents the
majority of construction £from large to small. This
should mean that results obtained from this data will
contain all of the effects which occur as a result of
differing project size. Differing economies of scale,
communication, coordination, control problems and many
other real life construction concerms should occur
within this data. The next graph presented supports
this conclusion.

Figure C-2

As was indicated, Figure C-2 is an extension of
C-1. It further supports the expected result which
is the larger a project gets, the greater the margin

for error. Managerial spans of control often become
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over extended. Coordinating different design phases
becomes much more complex. Communication channels
become longer and longer and information feed back
becomes distorted. These are just a few of the problems
which can occur as construction projects become large:
and more complex and are reasons for change orders
which occur on larger construction projects. The data
presented in Figure C-2 supports the hypothesis that
the larger the project the greater the margin for error.
It is readily seen from observing the mean number of
change orders in each group of Figure C-2 that the
larger the project the greater the number of change
crders that occur. Whether or not these change orders
are for the reasons presented is questionable. The
author propcses that, at the very least, these reasons
have an impact on project performance.
Figure C-3

Figure C-3 is an attempt to show that the larger the
difference between the owner's fair cost estimate and
the low bid on a project, the greater the likelihood
that a job will experience more change orders. The diff-
erence considered here is an absolute value. t considers
only the'magnitude of the difference and not whether the
low bid is above or below the fair cost estimate. The
data again supports the expected hypothesis that the greater
the difference between the fair cost estimate and the low

bid the more change orders a job will experience. The
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average number of change orders per job increases
significantly from group one through group three on Figure
C-3. The groups are divided as shown utilizing the percent
difference values developed in column (ll) a)of Appendix
?. Note that group four shows an average number of change
orders of 13.8 for projects having greater than a 15%
difference. This is not consistent with the trend
established by groups one through three. The author

does not, however, £feel that this invalidates the
assumption that the hypothesis is correct, due to the
strong trend established in the first three groups.

t is a curious result and one for which the author

can offer no explanation.

Figure C-4

Figure C-4 divides the jobs into two groups, those
low bids above the fair cost or owner's estimate and
those low bids below the fair cost estimate. The
hypothesis is that more change orders will occur on

jobs where the low bid is less than the f£air cost

estimate. This is a reasonable assumption considering
the possibility that a bid lower than the fair cost
estimate may not have included some aspect of the job

or may have little contingency reserve figured in. 1In
this case the data did not support the hypothesis. The
average number of change orders per job was higher by an
average of 3.2 change orders on those jobs which the

low bid was higher than the fair cost estimate - exactly
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the opposite of the hypotheses! The author does not
accept this conclusion, but rather presents the following
explanation. Due to the fact that the numerical results
in Figure C-4 cannot be considered statistically rigororous,
perhaps the 3.2 difference in average number of change
orders is not significant. That being the case, the
conclusion is that whether the low bid is above or below
the fair cost estimate has no effect on the number of change
orders a job will experience.
Figure C-5

Figure C-5 represents the percent difference between
the low bid and the next low bid (See Appendix B, Colummn
(12) b)) as a function the number of change orders per
job. The hypothesis is that the greater the difference
between the low bid and the next low bid the greater the
number of change orders. This is a logical assumption,
assuming that in a competitive economy, there is an
error in any low bid that is significantly lower than
the next low bid whether that error is intentional or
not. This being the case, the low bidder will attempt
to recoup the losses due to his erroneous bid, by
attempting to increase the number of change orders.
As can be seen from Figure C-5 the number of change
orders occurring in group one was almost double the
number in group two. This is a contradiction of the
hypothesis. However, upon further consideration this

result points to a very logical conclusion, a conclusion
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that illustrates the effects of the economy on the

construction process. The author proposes that as
a result of a lean economy where few jobs are available,
the number of contractors bidding on each job increases,
therefore; the competition increases dramatically. As
a result of this competition, the dollar range between
bids becomes compressed. Contractors begin cutting more
and more out of their estimates in an effort to obtain a
job. Once again, the low bidder, who finally does get
the job is forced to attempt to recover his losses using
change orders. This is further supported by comparing
groups two and three. The drastic decrease in change
orders for these two groups tends to support the idea
that as the economy becomes fatter and more jobs become
available, the range between bids tends to become greater
and contractors begin including the costs which were
excluded when the job market was tighter. Inclusion
of contingencies, markups, and less corner cutting in
general lead to fewer change orders.
Figure C-6

The author was so intrigued by the results obtained
from Figure C-5 that Figure C-6 was developed to further
test the hypothesis of the fat versus lean economy presented
above. Figure C-6 represents the percent difference
between the low bid and the highest bid (See Appendix B,
Column (17) b)) as a function of the number of change
orders per job. A comparison of groups one and two

once again shows that the number of change orders occurring
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in group one is significantly higher than group two.
A comparison of groups two, three and four, also once
again, shows that the number of change orders egin
decreasing as the difference between the low bid and the
high bid begins to increase.

From Figures C-5 and C-6 the conclusion which
must be inferred is that many bids, all close in value
on a particular job indicates a lean market and that
a8 lean market indicates that a project is going to tend
to have a higher number of change orders.

Figure C-7

Figure C-7 was an attempt to show that as job
complexity increases, so do the number of change orders.
Each job was assigned a complexity rating as described
in Appendix B, (See Appendix B, Columm (8)) and was
then plotted as a function of the number of change orders
per job. Figure C-6 shows that the average number of
change orders in groups one and two were statistically
the same, but that group three had significantly more
change orders than either groups one or two. This tends
to support the conclusion that as the complexity increases,
so does the number of change orders. However, the lack
of any real difference between groups one and two and
the marked difference between group three tends to
indicate that the complexity of a particular job must
be major and markedly distinguishable before an increase

in the number of change orders can be expected.
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Figure C-8

Figure C-8 plotted the various types of construction
as defined in Appendix B (See Appendix B, Column (13))
against the number of change orders per job. Commerical
construction had the lowest average number of change
orders. This is the expected results since commercial
construction is generally unspecialized and consists
mostly of light construction requiring little equipment
coordination.

The group, or in this case groups, experiencing
the next highest incidence of change orders were
industrial construction and specialized construction.
The reason for the higher number of changes on the
special construction is most probably due tec the unique-
ness of each construction job. Contractors cannot or
will not specialize in these areas and, therefore; they
develop little expertise on these types of jobs.
Industrial work usually involves the coordination of
delivery and installation of large pieces of very
specialized equipment. This is probably the single
largest reason for the increased number of change orders
on industrial type jobs.

Heavy construction experiences the greatest number
of change orders per job. The most logical and perhaps
the only logical reason, for this is due to unforseen
conditions. On further contemplation, the fact that
the greatest number of change orders occur because of

unforeseen condition is quite reasonable. Unforeseen

o
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conditions are the most diffigult to anticipate and
therefore; are generally not properly documented in
the project plan or contract. Often any situation
occurring other than the most common or expected
situation will justify a change order.

From the above, it is possible to rank the different
types of construction projects relative to the number

of change orders to be expected on each type.




Chapter V

Summation and Research Continuation
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As a result of the data presented in chapter four,
the author presents the following list of general ''rule
of thumb'" items which the wary and successful construction
project manager should always remember.

1. The larger the dollar value of a constiaction

project the more change orders it will have.

2. The larger the difference between the low bid

and the fair cost estimate the more change
orders a job will have.

3. A job whose bids are all very close in dollar

value is a job that is going to experience a
large percentage of change orders.

4. An extremely complex or unusual job is going

| to experience more change orders than less

complex or more common tvpes of comstruction.

wi

All types of construction projects experience

x change orders, however; some types experience
more than others. In ascending order from least
to most number of change orders to be expected,
the following list of job types is presented.

a. Commerical comstruction

b. Industrial and Special construction

¢. Heavy construction

As was stated, these are rules of thumb and the user
should be familiar with how these conclusions were reached.
More importantly, these rules apply with certainty only

to the author's twenty sample population, and no




44
guarantees are made. However, the author believes that
mixing these rules with liberal doses of experience
and common sense will allow the project manager to
apply these rules to virtually any construction situation.

The possibilities for future researcu in this area
are enourmous. To begin with, the data presented in
Appendix B presents numerous opportunities for further
study in many areas of construction besides change order
impact. There is much data still to be analyzed in this
appendix.

One area which was only begun in this report is
a study of the impact which the state of the economy
has on the entire construction process. Some examples
could be: The effect of the economv on construction
labor quality. The effects of the economy on construction
work methods. The effects of the economy on bidding
strategies. What effect will each of these have on the
construction process in terms of delays, change orders

and contractural disputes?
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March 1981

GENERAL PROVISIONS
(Construction Contract)

(Provisions | through 29 are those prescribed by the General Services Adminis-
tration in Standard Form 23-A (Rev. 4-75), as amended pursuant to the latest
revisions of the Defense Acquisition Regulation.)

l. DEFINITIONS (1964 JUN)

(a) The terw "head of the agency" or "Secretary" as used herein means the
Secretary, the Under Secretary, any Assistant Secretary, or any other head or
assistant head of the executive or military department or ocher Federal agency;
and the term "his duly authorized representative" means any person or persons
or board (other than the Contracting Officer) authorized to act for the head
of the agency or the Secretary.

(b) The term "Coantracting Officer" as used herein means the person exe-
cuting this contract on behalf of the Government and includes a duly appointed
successor or authorized representative. (DAR 7-602.1)

2. SPECIFICATIONS AND DRAWINGS (1964 JUN)

The Contractor shall keep on the work a copy of the drawings and specifi-
cations and shall ac all times give the Coantracting Officer access thereto.
Anything mentioned in the specifications and not shown on the drawings, or
shown on the drawings and not mentioned in the specifications, shall be of
like effect as if shown or mentioned in both. In case of difference between
drawings and specifications, the specifications shall govern. In case of dis-
crepancy either in the figures, in the drawings, or in the specifications, the
matter shall be promptly submitted to the Contracting Officer, who shall
promptly make a determination in writing. Any adjustment by the Contractor
without such a determination shall be at his own risk and expense. The Con-
tracting Officer shall furnish from time to time such detail drawings and
other information as he may consider necessary, unless otherwise provided.
(DAR 7-602.2)

3. CHANGES (1968 FEB)

(a) The Contracting Officer may, at any time, without notice to the sure-
ties, by written order designated or indicated to be a change order, make any
change in the work within the general scope of the contract, including but not

limited to changes:

(i) 1In the specifications (including drawings and designs);




(ii) 1In the method or manner of performance of the work:

(iii) 1In the Government-furnished facilities, equipment, materials,
services, or site; or

(iv) Directing acceleration in the performance of the work.

(b) Any other written order or an oral order (which terms as used in this
paragraph (b) shall include direction, instruction, interpretation, or deter-
mination) from the Contracting Officer, which causes any such change, shall be
treated as a change order uander this clause, provided that the Contractor
gives the Contracting Officer written notice stating the date, circumstances,
and source of the order and that the Contractor regards the order as a change
order.

(c¢) Except as herein provided, no order, statement, or conduct of the
Contracting Officer shall be treated as a change under this clause or entitle
the Contractor to an equitable adjustment hereunder.

(d) If any change under this clause causes an increase or decrease in the
Contractor's cost of, or the time required for, the performance of any part of
the work under this contract, whether or not changed by any order, an equitable
adjustment shall be made and the contract modified in writing sccordingly.
Provided, however, that except for claims based on defective specifications,
no claim for any change under (b) above shall be allowed for any costs in-
curred more than 20 days before the Contractor gives written notice as therein
required: And provided further. that in the case of defective specifications
for which rhe Government is responsible, the equitable adjustment shall in-
¢lude any increased cost reasonably incurred by the Contractor in attempting
to comply with such defective specificationms.

(e) 1If the Contractor intends to assert a claim for an equitable adjus:-
ment under this clause, he must, within 30 days after receipt of a written
change order under (a) above or the furnishing of a written notice under (b)
above. submit to the Contracting Officer a written statement setting forth the
general nature and monetary extent of such claim, unless this period is ex-

tended by the Government. The statement of claim hereunder may be included in
the notice under (b) above.

() No claim by the Contractor for an equitable adjustment hereunder shall
be allowed if asserted after final payment under this contract. (DAR 7-602.3)

4. DIFFERING SITE CONDITIONS (1968 FEB)

(a) The Contractor shall promptly, and before such conditions are dis~-
turbed, notify the Contracting Officer in writing of: (1) subsurface or la-
tent physical conditions at the site differing materially from those indicated
in this contract, or {2} unknown phvsical conditions at the site. of an unusual
nature, differing materially from those ordinarily encountered and generally
recognized as inhering in work of the character provided for in this contract.
The Contracting Officer shall promptly investigate the conditions, and if he
finds that such condizions do materiallv so differ and cause an increase or
decrease in the Contractor's cost of, or the time required for, performance of
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any part of the work under this coantract, whether or not changed as a result
of such conditions, an equitable adjustment shall be made and the contract
modified in writing accordingly.

(b) No claim of the Contractor under this clause shall be allowed unless
the Contractor has given the notice required in (a) above, provided, however,
the time prescribed therefor may be extended by the Government.

(¢) No claim by the Contractor for an equitable adjustment hereunder shall
be allowed if asserted after final payment under this contract. (DAR 7-602.4)

5. TERMINATION FOR DEFAULT - DAMAGES FOR DELAY - TIME EXTENSIONS (1963 AUG)

(a) 1f the Contractor refuses or fails to prosecute the work, or any
separable part thereof, with such diligence as will insure its completion
within the time specified in this contract, or any extension thereof, or fails
to complete s3id work within such time, the Government may, by written notice
to the Contractor, terminate his right to proceed with the work or such part
of the work as to which there has been delay. Ian such event the Government
may take over the work and prosecute the same to completion, by contract or
otherwise, and may take possession of and utilize in completing the work such
materials, appliances, and plant as may be on the site of the work and neces-
sary therefor. Whether or not the Contractor's right to proceed with the work
is terminated, he and his sureties shall be liable for any damage to the Gov-
ernment resulting from his refusal or failure to complete the work within the
specified time.

(b) 1f fixed and agreed liquidated damages are provided in the contract
and if the Government so terminates the Contractor's right to proceed, the
resulting damage will comsist of such liquidated damages until such reasonable
time as may be raquired for final completion of the work rtogether with any
increased costs occasioned the Government in completing the work.

(¢) 1f fixed and agreed liquidated damages are provided in the contract,
and if the Government does not so terminate the Contractor's right to proceed,

the resul:ting damage will consist of such liquidated damages until the work is
completed or accepted.

(d) The Contractor's right to proceed shall not be so terminated nor the
Contractor charged with resulting damage if:

‘1) The delay in the completion of the work arises from unforesee-
able causes beyond the control and without the fault or negligence of the
Contractor, including but not restricted to, acts of God, acts of the public
anemy, acts of the Government in either its sovereign or contractual capacity,
acts of another contractor in the performance of a contract with the Govern-
ment, fires, floods, epidemics, quarantine restrictions. Strikes. freight
embargoes, unusually severe weather, or delays of subcontractors or suppliers
arising from unforeseeable causes beyond the control and without the fault or
negligence of both the Contractor and such subcontractors or suppliers; and




(2) The Contractor, within 10 days from the beginning of any such
delay (unless the Contracting Officer grants a further period of time before
the date of final payment under the contract), notifies the Contracting Offi-
cer in writing of the causes of delay.

The Contracting Officer shall ascertain the facts and the extent of the
delav and extend the time for completing the work when, in his judgment, the
findings of fact justify such an extension, and his findings of fact shall be
final and conclusive on the parties, subject only to appeal as provided in the
"Disputes' clause of this contract.

(e) 1f, after notice of termination of the Contractor's right to proceed
under the provisions of this clause, it is determined for any reason that the
Contractor was not in default under the provisions of this clause, or that the
delay was excusable under the provisions of this clause, the rights and obli-
gations of the parties shall, if the contract contains a clause providing for
termination for convenience of the Government, be the same as if the notice of
termination had been issued pursuant to such clause. 1f, in the foregoing
circumstances, this contract does not contain a clause providing for termi-
nation for convenience of the Government, the contract shall be equitably
adjusted to compensate for such termination and the contract modified accord-
inglv; failure to agree to any such adjustment shall be a dispute concerning a
question of fact within the meaning of the clause of this contract entitled
"Disputes.”

(£) The rights and remedies of the Government provided in this clause are
in addition to any other rights and remedies provided by law or under this
contract.

() As used in paragraph (d)(1) of this clause, the term "subcontractors
or suppliers" means subcontractors or suppliers at any tier. (DAR 7-602.5)

6. DISPUTES (1980 JUN)

(a) This contract is subject to the Contract Disputes Act of 1978 (P.L.
95-562).

{(b) Except as provided in the aAct, all disputes arising under or relating
to this contract shall be resoived in accordance with this clause.

fe) (1) As used herein, "claim" means a written demand or assertion by
one of the parties seeking, as a matter of right, the payment of money, ad-
justment, or interpretation of contract terms, or other relief, arising under
or relating to this contract. However, a written demand bv the Contractor
seeking the pavment of monev in excess of $50,000 is not a claim until certi=~
fi{ed in accordance with (d) below.

(2) A voucher, invoice, or other routine request for payment that is
not in dispute when submitted is noc & claim for the purposes of the Act.
However, where such submission is subsequently disputed either as to liability
nr amount or not acted upon in a reasnnable time, it may be converted to a
claim pursuant to the Act by complying with the submission and certificatiom
requirements of this clause.
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(3) A claim by the Contractor shall be made in writing and submitted
to the Contracting Officer for decision. A claim by the Government against
the Contr: cor shall be subject to a decision by the Contracting Officer.

(d) For contractor claims of more than $50,000, the Contractor shall sub-
mit with the claim a certification that the claim is made in good faith; the
supporting data are accurate and complete to the best of the Contractor's
knowledge and belief; and the amount requested accurately reflects the con-
tract adjustment for which the Contractor believes the Government is liable.
The certification shall be executed by the Contractor if am individual. When
the Contractor is not an individual, the certification shall be executed by a
senior company official in charge at the Contractor's plant or location in-
volved, or by an officer or general partner of the Contractor having overall
responsibility for the conduct of the Contractor's affairs.

(e) For contractor claims of $50,000 or less, the Contracting Officer
must, if requested in writing by the Contractor, render a decision within 60
days of the request. For contractor-certified claims in excess of $50,000,
the Contracting Officer must decide the claim within 60 days or notify the
Contractor of the date when the decision will be made.

(f) The Contracting Officer's decision shall be final unless the Contrac-
tor appeals or files a suit as provided in the Act.

(g) Interest on the amount found due on a contractor claim shall be paid
from the date the Contracting Officer receives the claim, or from the date
payment otherwise would be due, if such date is later, until the date of
payment.

‘h) The Contractor shall proceed diligently with performanca2 of this con-
tract, pending final resolution of anv request for relief, claim, appeal, or
action arising under the contract, and comply with any decision of the Con-
tracting Officer. (DAR 7-103.12)

7. PAYMENTS TO CONTRACTOR (1979 MAR)
(a) The Government will pay the contract price as hereinafter provided.

(b) The Government will make progress payments monthly as the work pro-
ceeds, or at more frequent intervals as determined by the Contracting Jfficer,
on estimates ipproved by the Contracting Officer. If requestad by the Con-
tracting Officer, the Contractor shall furnish a breakdown of the total con-
tract price showing the amount included therein for aach principal category of
the work. in such detail as requested, to provide a hasis for determining
srogress payments. In the preparation of estimates the Contracting Officer,
at his discretion, may authorize material delivered on the site and prepara-
tory work done to he taken into consideration. Material delivered to the Con-
trictar at locations other than the site may also be taken into coansideration
(1Y {f such consideration is specifically authorized by the contract, and (2)
if the Contractor furnishes satisfactory evidence that he has acquired citle
to such material and that it will be utilized on the work covered by this
contract.
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(¢) 1In making such progress payments, there shall be retained 10 percent
(10%) of the estimated amount until final completion and acceptance of the
contract work. However, if the Contracting Officer finds that satisfactory
progress was achieved during any period for which & progress payment is to be
made, he may authorize such payment to be made in full without retention of s
percentage. Also, whenever the work is substantially complete, the Contract-
ing Officer shall retain an amount he considers adequate for the protection of
the Government and, at his discretion, may release to the Contractor all or a
portion of any excess amount. Furthermore, on completion and acceptance of
each separate building, public work, or other division of the contract, on
which the price is stated separately in the contract, payment may be made
therefor without retention of a percentage.

(d) All material and work covered by -progress payments made shall there-
upon become rhe sole property of the Government, but this provision shall not
be construed as relieving the Contractor from the sole responsibility for all
material and work upon which payments have been made or the restoration of any
damaged work, or as waiving the right of the Government to require the ful-~
fillment of all of the terms of the contract.

{(e) The Contractor shall, upon request, be reimbursed for the entire
amount of premiums paid for performance and payment bonds (including coinsur-
ance and reinsurance agreements, when applicable) after furnishing evidence of
full payment to the surety.

(£) Upon completion and acceptance of all work, the amount due the Con-
tractor under this contract shal' be paid upon the presentation of a properly
executed voucher and after the Contractor shall have furnished the Government
with a reliease of all claims against the Government arising by virtue of this
contract, other than claims in stated amounts as may be specifically excepted
bv zhe Contractor from the operation of the release. 1If the Contractor's
claim to amounts payable under the contract has been assigned under the As-
signment of Claims Act of 1940. as amended (31 U.S.C. 203, 4l U.S.C. 15}, a
release may also be required of the assignee. (DAR 7-602.7)

8. ASSIGNMENT OF CLAIMS (1976 OCT)

(a) Pursuant to the provisions of the Assignment of Claims Act of 1940,
as amended (3] U.S.C. 203, 41 U.S.C. 15), if this contract provides for pay-
ments aggregating 51,000 or more, claims for moneys due or to become due the
Contractor from the Government under this contract may be assigned to a bank,
trust company, or other financing institution, including any Federal lending
agency, and may thereafter be further assigned and reassigned to any such in-
stitution. Any such assignment or reassignment shall cover all amounts pav-
able under this contract and not already paid. and shall not be made to more
than one party, except that any such assignment or reassignment may be made to
one party as agent or trustee for two or more parties participating in such
financing. Unless otherwise provided in this contract, pavments to an as-
signee »f any moneys due or to become due under this contract shall not. to
the extent provided in said Act, as amended, be subject to reduction or setoff.
(The preceding sentence applies only if this contract is made in time of war
nt national emergency as defined in said Act; and is with the Department of




Defense, the General Services Administratioa, the Energy Research and Develop-
ment Administration, the National Aeronautics and Space Administration, the
Federal Aviation Administration, or any other department or agency of the
United States designated by the President pursuant to Clause 4 of the proviso
of Section | of the Assighment of Claims Act of 1940, as amended by the Act of
May 15, 1951, 65 Stat. 4l.) (DAR 7-602.8) g

(b) 1In no event shall copies of this contract or of any plans, specifica~
tions, or other similar documents relating to work under this contract, if
marked "Top Secret," "Secret," or "Confidential," he furnished to any assignee
of any claim arising under this contract or to any other person not entitled
to receive the same. However, 2 copy of any part or all of this contract so
marked may be furnished, or any information contained therein may bYe dis-
closed, to such assignee upon the prior written authorization of the Con-
tracting Officer. (DAR 7-602.8)

9. MATERIAL AND WORKMANSHIP (1964 JUN)

(a) Unless otherwise specifically provided in this contract, all equip-
ment, material, and articles incorporated in the work covered by this contract
are to be new and of the most suitable grade for the purpose intended. Unless
otherwise specifically provided in this contract, reference to any equipment,
macerial, article, or patented process, by trade name, make, or catalog num-
ber, shall be regarded as establishing a standard of quality and shall not bde
construed as limiting compecition, and the Contractor may at his option, use
any equipment, material, arzicle, ov process which, in the judgment of the
Contracting Officer, is equal to that named. The Contractor shall furnish to
the Coatracting Officer for his approval the name of the manufacturer, the
model aumber, and other identifying data and iaformation respecting the per-
formance., capacity, naturs, and rating of the machinery and mechanical and
other squipment which the Contractor contemplates incorporating in the work.
When required bv this contract or when called for by the Contracting Officer,
the Contractor shall furnish the Contracting Otfficer for approval full infor-
mation concerning the material or articlaes which he contemplates incorporating
in the work. When so directed, samples shall be submitted for approval at the
Contractor's expense, with all shipping charges prepared. Machinery, equip-
ment, material, and articles installed or used without required approval shall
be ac the risk of subsequent rejection.

-—
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fb) All work under this contract shall be performed in a skillful and
workmanlike manner. The Contracting Officer may, in writing, require the Con-
tractor to remove from the work any employee the Contracting Officer deems
incompetent, careless, or otherwise objectionable. (DAR 7-602.9)

10. INSPECTION AND ACCEPTANCE (1976 OCT)

(2) All work (which term includes but is not restricted to materials.,
workmanship, and manufacture and fabrication of components) shall be subject
to inspection and test by the Government at all reasonable times and at all
places prior to acceptance. Any such inspection and test is for the sole bene-
fit of the Government and shall not relieve the Coatractor of the responsibil-
ity of providing quality control measures to assure that the work strictly

~3




complies with the contract requirements. No inspection or test by the Govern-
ment shall be construed as constituting or implying acceptance. Inspection or
test shall not relieve the Contractor of responsibility for damage to or loss
of the material prior to acceptance, nor in any way affect the continuing
rights of the Government after acceptance of the completed work under the
terms of paragraph (f) of this clause, except as hereinabove provided.

(b) The Contractor shall, without charge, replace any material or cor-
rect any workmanship found by the Government not to conform to the contract
requirements, unless in the public interest the Government consents to accept
such material or workmanship with an appropriate adjustment in contract price.
The Contractor shall promptly segregate and remove rejected material from the
premises.

(¢) 1f the Contractor does not promptly replace rejected material or
correct rejected workmanship, the Government (1) may, by contract or other-
wise, replace such material or correct such workmanship and charge the cost
thereof to the Contractor, or (2) may terminate the Contractor's right to pro-
ceed in accordance with the clause of this contract entitled "Termination for
Default--Damages for Delay--Time Extensions."

(d) The Contractor shall furnish promptly, without additional charge,
all facilities, labor, and material reasonably needed for performing such safe
and convenient inspection and test as may be required by the Contracting Offi-
cer. All inspection and test by the Government shall be performed in such
manner as not unnecessarily to delay the work. Special, full size, and per-
formance tests shall be performed as described in this contract. The Govern-
ment reserves the right to charge to the Contractor any additional cost of
inspection or test when material or workmanship is not ready at the time
specified by the Contractor for inspection or test or when reinspection or
retest is necessitated by prior rejection.

(e) Should it be considered necessary or advisable by the Government at
any time before acceptance of the entire work to make an examination of work
already completed, by removing or tearing out same, the Contractor shall, on
request. promptly furnish all necessary facilities, labor, and material. 1If
such work is found to be defective or nonconforming in any material respect,
due to the fault of the Contractor or his subcontractors, he shall defray all
the expenses of such examination and of satisfactory reconstruction. 1If,
however, such work is found to meet the requirements of the contract, and
equitable adjustment shall be made in the contract price to compensate the
Contractor for the additional services involved in such examination and re-
construction and, if completion of the work has been delaved thereby, he
shall, in addition, be granted a suitable extension of time.

(f) Unless otherwise provided in this contract, acceptance by the Gov-
ernment shall be made as promptly as practicable after completion and inspec-
tion of all work required by this contract, or that portion of the work that
the Contracting Officer determines can be accepted separatelv. Acceptance
shall be final and conclusive except as regards latent defects, fraud, or such
gross mistakes as may amount to fraud, or as regards the Government's rights
under any warranty or guarantee. (DAR 7-602.11)
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l11. SUPERINTENDENCE BY CONTRACTOR (1976 OCT)

The Contractor, at all times during performance and until the work is
completed and accepted, shall give his personal superintendence to the work or
have on the work a competent superintendent, satisfactory to the Contracting
Officer and with authority to act for the Contractor. (DAR 7-602,12)

12. PERMITS AND RESPONSIBILITIES (1964 JUN)

The Contractor shall, without additional expense to the Government, be
responsible for obtaining any necessary licenses and permits, and for comply-
ing with any applicable Federal, State, and municipal laws, codes, and regula-
tions, in connection with the prosecution of the work. He shall be similarly
responsible for all damages to persons or property that occur as a2 result of
his fault or negligence. He shall take proper safety and health precautions
to protect the work, the workers, the public, and the property of others. He
shall also be responsible for all materials delivered and work performed until
completion and acceptance of the entire construction work, except for any com-
pleted unit of comstruction thereof which theretofore may have been accepted.
(DAR 7-602.13)

13. CONDITIONS AFFECTING THE WORK (1964 JUN)

The Contractor shall be responsible for having taken steps reasonably
necessary to ascertain the nature and location of the work, and the general
and local conditions which can affect the work or the cost thereof. Any fail-
ure by the Contractor to do so will not retieve him from responsibility for
successfully performing the work without additional expense to the Government.
The Government assumes no responsibility for any understanding or representa-
tions concerning conditions made by any of its officers or agents prior to the
execution of this contract, unless such understanding or representations by
the Government are expressly stated in the contract. (DAR 7-602.14)

4. OTHER CONTRACTS (1964 JUN)

The Government may undertake or award other contracts for additional work,
and the Contractor shall fully cooperate with such other contractors and Gov-
ernment employees and carefully fit his own work to such additional work as
may be directed by the Contracting Officer. The Contractor shall not commit
or permit any act which will interfere with the performance of work by any
other contractor or by Government emplovees. (DAR 7-602.15)

15. SHOP DRAWINGS (1976 OCT)

(a) The term "“shop drawings" includes drawings, diagrams, layouts, sche-
matics, descriptive literature, illustrations, schedules, performance and test
data; and similar materials furnished by the Contractor to explain in detail
specific portions of the work required by the contract.
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(b) If this contract requires shop drawings, the Contractor shall coor-
dinate all such drawings, and review them for accuracy, completeness, and com-
pliance with contract requirements and shall indicate his approval thereon as
evidence of such coordination and review. Shop drawings submitted to the Con-
tracting Officer without evidence of the Contractor's approval may be returned
for resubmission. The Contracting Officer will indicate his approval or dis-
approval of the shop drawings and if not approved as submitted shall indicate
his reasons therefor. Any work done prior to such approval! shall be at the
Contractor's risk. Approval by the Contracting Officer shall not relieve the
Contractor from any responsibility for any errors or omissions in such draw-
ings, nor from responsibility for complying with the requirements of this con-
tract, except with respect to variations described and approved in (c) below.

(c) 1If shop drawings show variations from the contract requirements, the
Contractor shall describe such variations in writing, separate from the draw-
ings, at the time of submission. If the Contracting Officer approves any such
variation(s), he shall issue an appropriate contract modification, except that,
if the variation is minor and does not involve a change in price or time of
per formance, a modification need not be issued.

(d) The Contractor shall submit to the Contracting Officer for approval
four copies (unless otherwise indicated herein) of all shop drawings as callec
for under the various headings of these specifications. Three sets (unless
otherwise indicated herein) of all shop drawings will be retained by the
Contracting Officer and one set will be returned zo the Contractor. (DAR
7-602.54(a))

5. USE AND POSSESSION PRIOR TO COMPLETION {1976 OCT)

The Government shall have the right to take possession of or use any com-
picted or partially completed part of the work. Prior to such possession or
use. the Contracting Officer shail furnish the Contractor an itemized list of
work remaining to be performed or corrected on such portions of the project as
are to be possessed or used vy the Government, provided that failure to list
any item of work shall not relieve the Contractor of responsibility for com-
piiance with the terms of the contract. Such possession or use shall not be
deemed an acceptance of any work under the contract. While the Govermment has
such possession or use, the Contractor, notwithstanding the provisions of the
clause of this contract entitled "Permits and Responsibilities," shall be re-
lieved of the responsibility for the loss or damage to the work resulting from
the Government's possession or use. If such prior possession or use by the
Government delays the progress of the work or causes additional expense to the
Contractor. an equitable adjustment in the contract price or the time of com-
pletion will be made and the contract shall be modified in writing accordingly.
(DAR 7-602.39)

~J
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SUSPENSION OF WORK (1968 FEB)

{a) The Contracting Officer may order the Contractor in writiag o sus-
pend, deiav, or interrupt all or any part of the work for such period of time
as he may determine to be appropriate for the convenience of the Government.




(b) 1If the performance of all or any part of the work is, for an unrea-
sonable period of time, suspended, delayed, or interrvupted by an act of the
Contracting Officer in the administracion of this coatract, or by his failure
to act within the time specified in this contract (or if no time is speci-
fled, within a reasonable time), an adjustment shall be made for any luicrease
in the cost of performance of this contract (excluding profit) necessarily
caused by such unreasonable suspension, delay or interruption and the contract
modified in writing accordingly. However, no adjustment shall be made under
this clause for any suspension, delay, or interruption to the extent (1) that
performance would have been so suspended, delayed, or interrupted by zny other
cause, including the fault or negligence of the Contractor, or (2) for which
an equitable adjustment is provided for or excluded under any other provision
of this contract.

(¢) No claim under this clause shall be allowed (1) for any costs in-
curred more than 20 days before the Contractor shall have notified the Con-
tracting Officer in writing of the act or failure to act involved (but this
requirement shall not apply as to a claim vresulting from a suspension order),
and (2) unless the claim, in an amount stated, is asserted in writing as soon
as practicable after the termination of such suspension, delay, or interrup-

tion, but not later than the date of final payment under the contract. (DAR
7-602.46)

18. TERMINATION FOR CONVENIENCE OF THE GOVERNMENT (1974 APR)

(a) The performance of work under this c¢contract may be terminated by the
Govermment in accordance with this clause in whole, or from time to time in
part, whenever the Contraczing Officer shall determine that such termination
is in the best interest of the Government. Any such termination shall be ef-
fected by delivery to the Contractor of a Notice of Termination specifving the
extent to which performance of work under the contract is terminated, and the
date upon which such termination becomes affective.

(b) After receipt of a Notice of Termination, and except as otherwise
directed by the Contracting Officer, zhe Contractor shall:

(i) stop work under the contract on the date and to the extent
specified in the Notice of Termination;

(ii) place no further orders or subcontracts for materials, services
or facilizies, except as may be necessary for completion of such portion of
the work under the contract as is not terminated;

(iii) rterminate all orders and subcontracts to the extent that they
relate to the pesriormance of work terminated by the Notice of Termination:

(iv) assign to the Government, in the manner, at the times, and to
the extent directed by the Contracting Officer, all of the right, title, and
interest of the Contractor under the orders and subcontracts so terminated, in
which case the Government shall have the right, in its discretion, to settle
or pay any or all claims arising out of the termination of such orders and
subcontracts;
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(v) settle all outstanding liabilities and all claims arising out
of such termination of orders and subcontracts with the approval or ratifica-
tion of the Contracting Officer, to the extent he may require, which approval
or ratification shall be final for all the purposes of this clause;

: (vi) transfer title and deliver to the Government, in the manner, at
the times, and to the extent, if any, directed by the Contracting Officer, (A)
the fabricated or unfabricated parts, work in process, completed work, sup-
plies, and other material produced as a part of, or acquired in connection
with the performance of, the work terminated by the Notice of Termination, and
(B) the completed or partially completed plans, drawings, information, and
other property which, if the contract had been completed, would have been
required to be furnished to the Government;

(vii) use his best efforts to sell, in the manner, at the times, to
the extent, and at the price or prices directed or authorized by the Contract-
ing Officer, any property of the types referred to in (vi) above; provided,
however, that the Contractor (A) shall not be required to extend credit to any
purchaser, and (B) may acquire any such property under the conditions pre-
scribed by and at a price or prices approved by the Contracting Officer, and
provided, further that the proceeds of any such transfer of disposition shall
be applied in reduction of any payments to be made by the Government to the
Contractor under this contract or shall otherwise be credited to the price or
cost of the work covered by this contract or paid in such other manner as the
Contracting Officer may direct;

(viii) complete performance of such part of the work as shall not have
been terminated by the Notice of Termination: and

(ix) take such actions as may be necessary, or as the Contracting
Officer may direct, for the protection and preservation of the property re-
lated to this contract which is in the possession of the Contractor and in
which the Government has or may acquire any interest.

At any time after expiration of the plant clearance period, as defined in Sec-
tion VIII, Defense Acquisition Regulation, as it may be amended from time to
time, the Contractor may submit to the Contracting Officer a list, certified
as to nuantity and quality. of anv or all items of termination inventory not
previously disposed of, exclusive of items the disposition of which has been
direczted or authorized by the Contracting Officer, and may request the Govern-
ment to remove such items or enter into a storage agreement covering them.

Not later than fifteen (15) days thereafter, the Government will accept title
to such items and remove them or enter into a storage agreement covering the
same: provided, that the list submitted shall be subject to verification by
the Contracting Officer upon removal of the items, or if the items are sorted,
within forty~five (45) days from the date of submission of the list, and any
necessary ad justments to correct the list as submitted shall be made prior to
final settlement.

; (c¢) After receipt of a Notice of Termination, the Contractor shall sub-
mit tn the Contracting Officer his termination claim, in the form and with

.- certification prescribed by the Contracting Officer. Such claim shall be sub-
mitted promptly but in no event later than one vear from the effective date of
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termination, unless one or more extensions in writing are granted by the Con-
tracting Officer, upon request of the Contractor made in writing within such
one year period or authorized extension thereof. However, if the Contracting
Officer determines that the facts justify such action, he may receive and act
upon any such termination claim at any time after such one year period or any
extension thereof. Upon failure of the Contractor to submit his termination
claim within the time allowed, the Contracting Officer may determine, on the
basis of information available to him, the amount, if any, due to the Contrac-
tor by reason of the termination and shall thereupon pay to the Contractor the
amount so determined.

. (d) Subject to the provisions of paragraph (c), the Contraczor and the
Contracting Officer may agree upon the whole or any part of the amount or
amounts to be paid to the Contractor by reason of the total or partial termi-
nation of work pursuant to this clause, which amount or amounts may include a
reasonable allowance for profit or work done; provided, that such agreed
amount or amounts, exclusive of settlement costs, shall not exceed the total
contract price as reduced by the amount of payments otherwise made and as fur-
ther reduced by the contract price of work not terminated. The contract shall
be amended accordingly, and the Contractor shall be paid the agreed amount.
Nothing in paragraph (e) of this clause, prescribing the amount to be paid to
the Contractor in the event of failure of the Contractor and the Contracting
Officer to agree upon the whole amount to be paid to the Contractor by reason
of the termination of work pursuant to this clause, shall be deemed to limit,
restrict, or otherwise determine or affect the amount or amounts which may bde
agreed upon to be paid to the Contractor pursuant to this paragraph (d).

(e) In the event of the failure of the Contractor and the Contracting
Officer to agree, as provided in paragraph (d), upon the whole amount o be
paid to the Contractor by reason of the termination of work pursuant to tais
clause, the Contracting Officer shall pay to the Contractor the amounts deter-
mined by the Contracting Officer as follows, but without duplication of any
amounts agreed upon in accordance with paragraph (d):

(i) with respect to all contract work performed prior to the effec-

tive date of the Notice of Termination, the total (without duplication of any
items) of-~

(A) the cost of such work;

(8) the cost of settling and paying claims arising out of the
termination of work under subcontracts or orders as provided in paragraph
(5)(v) above, axclusive of the amounts paid or payable on account of supplies
or materials delivered or services furnished by the subcontractor prior to the
effective date of the Notice of Termination of Work under this contract, which
amounts shall he included in the cost on account of which payment is made under
(A) above; and

(C) a sum, as profit on (A) above, determined by the Contracting
Nfficar pursuant to 3-303 of the Dafense Acquisition Regulation, in effect as
of the Jate of execution of this contract, to be fair and reasonable; provided,
however, that if it appears that the Contractor would have sustained a loss on
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the entire contract had it been completed, no profit shall dbe included or ai-
lowed under this subdivision (C) and an appropriate adjustment shall be made
reducing the amount of the settlement to reflect the indicated rate of loss;
and

(ii) the reasonable cost of the preservation and protection of prop-
erty incurred pursuant to paragraph (b)(ix); and any other reasonable cost
incidental to termination of work under this contract, including expense inci-
dental to the determination of the amount due to the Contractor as the result
of the termination of work under this contract.

The total sum to be paid to the Contractor under (i) above shall not exceed

the total contract price as reduced by the amount of payments otherwise made
and as further reduced by the contract price of work not terminated. Except
for normal spoilage, and except to the extent that the Government shall have
otherwise expressly assumed the risk of loss, there shall be excluded from the
amounts payable to the Contractor under (i) above, the fair value, as deter-
mined by the Contracting Officer, of property which is destroyed, lost, stolen,
or damaged so as to become undeliverable to the Government or to a buyer pur-
suant to paragraph (b)(vii).

(f) Costs claimed, agreed to, or determined pursuant to (c), (d), (e),
and (i) hereof shall be in accordance with Section XV of the Defense Acquisi-
tion Regulation as in effect on the date of this contract.

(g) The Contractor shall have the right of appeal, under the clause of
this contract entitled "Disputes,”" from any determination made by the Con-
tracting Officer under paragraph (c), (e), or (i) hereof, except that if the
Contractor has failed to submit his claim within the time provided in para-
graph (¢) or (i) hereof, and has failed to request extension of such Cime, he
shall have no such right of appeal. 1In any case where the Contracting Officer
had made a determination of the amount due under paragraph (c), (e), or (i)
hereof, the Government shall pay to the Contractor the following: (i) if
there is no right of appeal hereunder or if no timely appeal has been taken,
the amount so decermined bv the Contracting Officer, or (ii) if an appeal has
been taken, the amount finally determined on such appeal.

(h} 1In arriving at the amount due the Contractor under this clause there
shall be deducted (i) all unliquidated advance or other payments on account
theretofnre made to the Contractor, applicable to the terminated portion of
this contract, (ii) any claim which the Government may have against the Con-
tractor in connection with this contract, and (iii) the agreed price for, or
the proceeds of sale of, any materials, supplies, or other things acquired by
the Contractor or sold, pursuant to the provisions of this clause, and not
otherwise recovered by or credited to the Government.

(i) 1f the termination hereunder be partial, the Contractor may file
with the Contracting Officer a ¢laim for an equitable adjustment of the price
or prices apecified in the contract relating to the continued portion of the
contract (the portion not terminated by the Notice of Termination), and such
equitable adjustment as may be agreed upon shall be made in such price or
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prices. Any claim by the Contractor for an equitable adjustment under this
clause must be asserted within ninety (90) days from the effective date of the
termination notice, unless an extension is granced in writing by the Contract-
ing Officer.

(j) The Government may from time to time, under such terms snd condi-
tions as it may prescribe, make partial payments and payments on account
against costs incurred by the Contractor in connection with the terminated
portion of this contract whenever in the opinion of the Contracting Officer
the aggregate of such payments shall be within the amount to which the Con-
tractor will be entitled hereunder. If the total of such payments is in ex-
cess of the amount finally agreed or determined to be due under this clause,
such excess shall be payable by the Contractor to the Government upon demand,
together with interest computed at the rate established by the Secretary of
the Tressury pursuant to the Public Law 92~41, 85 STAT 97 for the Renegotia-
tion Board, for the period from the date such excess payment is received by
the Contractor to the date on which excess payment is received by the Contrac-
tor to the date on which excess is repaid to the Government; provided, however,
that no incerest shall be charged wich respect to any such excess payment at-
tributable to a reduction in the Contractor's claim by reason of retention or
other disposition of termination inventory until ten days after the date of
such retention or disposition, or such later date as determined by the Con-
tracting Officer by reason of the circumstances.

(k) Unless otherwise provided for in this contract, or by applicable
statute, the Contractor shall—from the effective date of terminatiom until
the expiration of three years after final settlementc under this contract--
preserve and make available to the Government at all reasonsble times at the
office of the Contractor but without direct charge to the Government. all 4is
books, records, documents and other evidence bearing on the costs and expenses
of the Contractor under this contract and relating o the work terminated
hereunder, or, to the extent approved by the Contracting Officer, photographs,
microphotographs, or other authentic reproductions thereof. (DAR 7-602.29(a))

19. PRICING OF ADJUSTMENTS (1970 JuL)

When costs are a factor in any determination of a contract price adjust-
ment pursuant to the "Changes" clause or any other provision of this contract,
such costs shall be in accordance with Section XV of the Defense Acquisition
Regulation as in effect on the date of this contract. (DAR 7-103.26)

20. PATENT INDEMNITY (1964 JUN)

Except as otherwise provided, the Contractor agrees to indemnify the Gov-
ernment and its officers, agents, and employees against liability, iacluding
costs and expenses, for infringement upon any Letters Patent of the United
States (except Letters Patent issued upon an application which is now or may
hereafter be, for reasons of national security, orderad by the Government to *
be kept secret or otherwise withheid from issue) arising out of the perform-
ance of this contract or ocut of the use or disposal hy or for the account of ;

the Government of supplies furnished or construction work performed hereunder.
(DAR 7~602.16)
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21. ADDITIONAL BOND SECURITY (1976 OCT)

1f any surety upon any bond furnished in connection with this contract
becomes unacceptable to the Government, or if any such surety fails to furnish
reports as to his financial condition from time to time as requested by the
Government, or (f the contract price is increased to such an extent that the
penal sum of any bond becomes inadequate in the opinion of the Contracting
Officer, the Contractor sliall promptly furnish such additional security as may
be required from time to time to protect the interests of the Government and
of persons supplying labor or materials in the prosecution of the work contem-
plated by this contract. (DAR 7-602.17)

22. EXAMINATION OF RECORDS BY COMPTROLLER GENERAL (1975 JUN)

(a) This clause is applicable if the amount of this contract exceeds
§10,000 and was entered into by means of negotiation, including small business
restricted advertising, but is not applicable if this coantract was entered
into by means of formal advertising.

{b) The Contractor agrees that the Comptroller General of the United
States or any of his duly authorized representatives shall, until the expira-
tion of three years after final payment under this contract or such lesser
time specified in either Appendix M of the Defense Acquisition Regulation or !
the Federal Procurement Regulations Part 1-20, as appropriate, have access to
and the right to examine any directly pertinent books, documents, papers, and
records of the Contractor involving transactions related to this contract.

{c) The Contractor further agrees to include in all his subcontracts
hereunder a provision to the effect that the subcontractor agrees that the
Comptrolier General of the United States or any of his duly authorized repre-
sentatives shall. until the expiration of three vears after final payment
under the subcontract or such lesser time specified in either Appendix M of
the Defense Acquisition Regulations Part 1-20, as appropriate, have access to
and the right to examine any directly pertinent books, documents, papers, and
records of such subcontractor, involving transactions related to the subcon-
tract. The term '"subcontract" as used in this clause excludes (i) purchase
orders not exceeding $10,000 and (ii) subcontracts or purchase orders for
public utility services at rates established for uniform applicability to the
gseneral publiec.

(d) The periods of access and examination described in (b) and (c) above
for records which relate to (i) appeals under the "Disputes" clause of this
contract, (ii) litigation or the settlement of claims arising out of the per-
formance nf this contract, or (iii) costs and expenses of this contract as to
which exception has been taken by the Comptroller General or any of his duly
guthorized representatives, shall continue until such appeals, litigatiom,
claims or exceptions have been dispased of. (DAR 7-104.15)

23. BUY AMERICAN (1966 OCT)

(a) Agreement. 1In accordance with the Buy american Act (4] U,.S.C. 10a-
10d). the Contractor agrees that only domestic construction material will be

16




used (by the Contractor, subcontractors, materialmen, and suppliers) in the
performance of this contract, except for nondomestic comstruction material
listed in the "Nondomestic Construction Materials" clause, if any, of this
contract.

(b) Domestric construction material. '"Construction material" means any
article, material, or supply brought to the construction site for incorpora-
tion in the building or work. An unmanufactured construction material is a
"domestic construction material"” if it has been mined or produced in the
United States. A manufactured coanstruction material is a "domestic coastruc-
tion material" if it has been manufactured in the United States and if the
cost of its components which have been mined, produced, or manufactured in the
United States exceeds 50 percent of the cost of all its components. '"Compo-
nent" means any article, material, or supply directly incorporated in a con-
struction material.

(¢c) Domestic component. A component shall be considered to have heen
"mined, produced, or manufactured in the United States" (regardless of its
source in fact) if the article, material,. or supply in which it is incorpo-
rated was manufactured in the United States and the component is of a class or
kind determined by the Government to be not mined, produced, or manufactured
in the United States in sufficient and reasonably available commercial quanti-
ties and of a satisfactory quality. (DAR 7-602.20)

24. EQUAL OPPORTUNLTY (1978 SEP)

(1f, during any twelve (12) month period (including the twelve months
preceding the award of this contract), the Contractor has been or is awarded
federal contracts and/or subcontracts which have an aggregate value in excess
of $10,000 the Contractor shall comply with (a) through (g) below. Upon re-
quest, the Contractor shall provide information necessary to determine the
applicabilicy of this clause.)

During the performance of this contract, the Contractor agrees as follows:

(a) The Contractor will not discriminate against any employee or appli-
cant for employment because of race, color, religion, sex, or natiomal origin.
The Contractor will take affirmative action to ensure that applicants are em-
ployed, and that employees are treated during employment, without regard to
their race, color, religion, sex, or national origin. Such action shall in=-
clude, but not be limited to, the following: Employment upgrading, demotion,
or =ransfer, recruitment or recruitment advertising; layoff or termination:
rates of pay or other forms of compensation; selection for training, including
apprenticeship. The Contractor agrees to post in conspicuous places, avail-
able to emplovees and applicants for employment, notices to be provided by the

Contracting Officer setting forth the provisions of this Equal Opportunity
clause.

{b) The Contractor will, in all solicitations or advertisements for
employees placed by or on behalf of the Coatractor, state that all qualified
applicants will receive consideration for employment without regard to race,
color, religion, sex, or national origin.
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(c) The Contractor will send to each labor union or representative of
vorkers with which he has a collective bargaining agreement or other contract
or understanding a notice to be provided by the agency Contracting Officer,

+I advising the labor union or workers' representative of the Contractor's com-

E mitments under this Equal Opportunity clause and shall post copies of the
notice in conspicuous places available to employees and applicants for

: employment. :

§ (d) The Contractor will comply with all provisions of Executive Order
No. 11246 of September 24, 1965, as amended by Executive Order No. 11375 of
October 13, 1967, and of the rules, regulations, and relevant orders of the
Secretary of Labor.

(e) The Contractor will furnish all information and reports required by
Executive Order No. 11246 of September 24, 1965, as amended by Executive Order
No. 11375 of October 13, 1967, and by the rules, regulations, and orders of
the Secretary of Labor or pursuant thereto, and will permit access to his
hooks, records, and accounts by the contracting agency and the Secretary of
Labor for purposes of investigation to ascertain compliance with such rules,
regulations, and orders.

T

' (£) 1In the event of the Contractor's noncompliance with the Equal Oppor-
tunity clause of this contract or with any of the said rules, regulations, or
orders, this contract may be canceled, terminated, or suspended, in whole or

B ‘ in part, and the Contractor may be declared ineligible for further Government

‘ contracts in accordance with procedures authorized in Executive Order No. 11246

of September 24, 1965, as amended by Executive Order No. 11375 of October 13,

1967, and such other sanctions may be imposed and remedies invoked as provided

in Executive Order No. 11246 of September 24, 1965, as amended by Executive

Order No. 11375 of October 13, 1967, or by rule, regulation, or order of the

Secretary of Labor, or as otherwise provided by law.

E.
i

{g) The Contractor will include the provisions of Paragraphs (a) through
(g) in every subcontract or purchase order unless exempted by rules, regula-
tions, or orders of the Secretary of Labor issued pursuant to Section 204 of
Executive Order No. 11246 of September 24, 1965, as amended by Executive Order
No. 11375 of October 13, 1967, so that such provisions will be binding upon
each subcontractor or vendor. The Contractor will take such action with
respect to any subcontract or purchase order as the contractiang agency may
direct as a means of enforcing such provisions, including sanctions for non-
compliance: Provided, however, that in the event the Contractor becomes in-
volved in, or is threatened with, litigation with a subcontractor or vendor as
a result of such direction by the contracting agency, the Contractor may re-
quest the United States to enter into such litigation to protect the interest
of the United States. (DAR 7-103.18)

25. COVENANT AGAINST CONTINGENT FEES (1958 JAN)

The Contractor warrants that no person or selling agency has been em-
ploved or retained to solicit or secure this contract upon an agreement of
RS understanding for a commission, percentage, brokerage, or contingent fee,
excepting bona fide employees or bona fide established commercial or selling
! ’ agencies maintained by the Contractor for the purpose of securing business.
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For breach or violation of this warranty the Government shall have the right
to annul this contract without liability or in its discretion to deduct from
the contract price or consideration, or otherwise recover, the full amount of
such commission, percentage, brokerage, or contingent fee. (DAR 7-103-20)

26. OFFICIALS NOT TO BENEFIT (1964 JUN)

No member of Congress or resident Commissioner shall be admitted to any
share or part of this contract, ovr to any benefit that may arise therefrom;
but this provision shall not be construed to extend to this contract if made
with a corporation for its general benefit. (DAR 7-602.19) :

27. CONVICT LABOR (1975 0CT)

Ia connection with the performance of work under this contract, the Con-
tractor agrees not to employ any person undergoing sentence of imprisonment
except as provided by Public Law 89-176, September 10, 1965 (18 U.S.C.
408(c)(2)) and Executive Order 11755, December 29, 1973. (DAR 7-104.17)

28. UTILIZATION OF SMALL BUSINESS AND SMALL DISADVANTAGED BUSINESS CONCERNS
(1980 AUG)

(a) 1t is the policy of the United States that small business and small
business concerns owned and controlled by socially and economically disadvan-
taged individuals shall have the maximum practicable opportunity to partici-
pate in the performance of contracts let by any Federal agency.

(b) The Contractor hereby agrees to carry out this policy in the award-
ing of subcontracts to the fullest extent consistent with the efficient per-
formance of this contract. The term '"subcontract" means any agreement (other
than one involving an employer-employee relationship) to be entered into by a
Federal Government prime contractor or subcontractor calling for supplies or
services required for the performance of the original contract or subcontract.
The Contractor further agrees to cooperate in any studies or surveys as may be
conducted by the United States Small Business Administration or the awarding
agency of the United States as may be necessary to determine the extent of the
Contractor's compliance with this clause.

(c) As used in this contract, the term "small business concern" shall
mean a small business as defined pursuant to Section 3 of the Small Business
Act and ralevant regulations promulgated pursuant thereto. The term “small
business concern owned and concrolled by socially and economically disadvan-
taged individuals,”" hereafter referred to as disadvantaged business, shall
mean a small business concern -

(1) which is at least 51 per centum owned by one or more socially
and economically disadvantaged individuals; or, in the case of any publicly
owned business, at least 51 per centum of the stock of which is owned by one
or more socially and economically disadvantaged individuals; and
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(2) whose management and daily business operations are controlled
by one or more of such individuals. The Contractor shall presume that soci-
ally and economically disadvantaged individuals include Black Americans, His-
panic Americans, Native Americans (i.e., American Indians, Eskimos, Aleuts and
Native Rawaiians), Asian~Pacific Americans (i.e., U.S. citizens whose origins
are from Japan, China, the Philippines, Vietnam, Korea, Samoa, Guam, the U.S.
Trust Territories of the Pacific, Northern Marianas, Laos, Cambodia, and Tai-~
wan, and other minorities, or any individusls found to be disadvantaged by the
Administration pursuant to Section 8(a) of the Small Business Act.

(d) Contractors acting in good faith may rely on written representations
by their subcontractors regarding their status as either a small business con-
cern or a small business concern owned and controlled by socially and economi-
cally disadvantaged individuals. (DAR 7-104.14)

29. FEDERAL, STATE, AND LOCAL TAXES (1971 NOV)

(a) Except as may be otherwise provided in this contract, the contract
price includes all applicable Federal, State, and local taxes and duties.

(b) Nevertheless, with respect to any Federal excise tax or duty on the
transactions or property covered by this contract, if a statute, court deci~
sion, written ruling, or regulation takes effect after the contract date and--

(1) results in the Contractor being required to pay or bear the
burden of any such Federal excise tax or duty or increase in the rate thereof
which would not otherwise have been payable on such transactions or property,
the contract price shall be increased by the amount of such tax or duty or
rate increase, provided the Contractor warrants in writing that no amount for
such newly imposed Federal excise tax or duty or rate increase was included in
the contract price as a contingency reserve or otherwise; or

(2) results in the Contractor not being required to pay or bear the
burden of, or in his obtaining a refund or drawback of, any such Federal ex-
cise tax or duty which would otherwise have been payable on such transactions
or property or which was the basis of an increase in the contract price, the
contract price shall be decreased by the amount of the relief, refund, or
drawback, or that amount shall be paid to the Government, as directed by the
Contracting Officer. The contract price shall be similarly decreased if the
Contractor, through his fault or negligence or his failure to follow instruc-
tions of the Contracting Officer, is required to pay or bear the burden of, or
does not obtain a refund or drawback of, any such Federal excise tax or duty.

{¢) Paragraph (h) above shall not be applicable to social security taxes
or to any other employment tax.

fd) No adjustment of less than $100 shall be made in the contract price
pursuant to paragraph (b) above.

{e) As used in paragraph (b) above, the term ''contract date' means the
date se: for bid opening. or if this is a negotiated contract, the contract
date. As to additional supplies or services procured by modification to this
contract, the term "contract date" means the date of such modificationm.
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(£) Unless there does not exist any reasonable basis to sustain an
exemption, the Government upon the request of the Contractor shall, without
further liability, furnish evidence appropriate to establish exemption from
any Federal, State, or local tax; grov1ded that evidence approprtate to es-
tablish exemption from any Federal excise tax or duty which may give rise to
either an increase or decrease in the contract price will be furnished only at
the discretion of the Government.

(g) The Contractor shall promptly notify the Contracting Officer of mat-
ters which will result in either an increase or decrease in the contract price,
and shall take action with respect thereto as dzrected by the Contracting Of-
ficer. (DAR 7-103.10(a))

30. CONTRACTOR INSPECTION SYSTEM (1964 NOV)

The Contractor shall (i) maintain an adequate inspection system and per-
form such inspections as will assure that the work performed under the contract
conforms to contract requirements, and (ii) maintain and make available to the
Govermment adequate records of such inspection. (DAR 7-602.10)

31. GRATUITIES (1952 MAR)

(a) The Government may, by written motice to the Contractor, terminate
the right of the Contractor to proceed under this contract if it is found,
after notice and hearing by the Secretary or his duly authorized representa-
tive, that gratuities (in the form of entertainment, gifts, or otherwise) were
offered or given by the Contractor, or any agent or representative of the Con-
tractor, to any officer or employee of the Government with a view toward se-
curing a contract or securing favorable treatment with respect to the awarding
or amending, or the making of any determinations with respect to the perform-
ing, of such contract; provided, that the existence of the facts upon which
the Secretary or his duly authorized representative makes such findiags shall
be in issue and may be reviewed in any competent court.

(b) In the event this contract is terminated as provided in paragraph

(a) hereof, the Government shall be entitled (i) to pursue the same remedies
against the Contractor as it could pursue in the event of a breach of the con-~
tract by the Contractor, and (ii) as a penalty in addition to any other dam-
ages to which it may be entitled by law, to exemplary damages in an amount (as
determined by the Secretary or his duly authorized representative) which shall
be not less than three nor more than ten times the cost incurred by the Con-
tractor in providing any such gratuities to any such officer or employee.

(c) The rights and remedies of the Covernment provided in this clause

shall not be exclusive and are in addition to any other rights and remedies
provided by law or under this contract. (DAR 7-602.25)

32. NOTICE AND ASSISTANCE REGARDING PATENT AND COPYRIGHT INFRINGEMENT
(1965 JAN)

The provisions of this clause shall be applicable only if the amount of
this contract exceeds $10,000.
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(a) The Contractor shall report to the Contracting Officer, promptly and
in reasonable written detail each notice or claim of patent or copyright in-
fringement based on the performance of this contract of which the Contractor
has knowledge.

(b) 1a the event of any claim or suit against the Government on account
of any alleged patent or copyright infringement arising out of the performance
of this contract or out of the use of any supplies furnished or work or serv-
ices performed hereunder, the Contractor shall furnish to the Government, when
requested by the Contracting Officer, all evidence and information in posses-
sion of the Contractor pertaining to such suit or claim. Such evidence and
information shall be furnished at the expense of the Government except where
the Contractor has agreed to indemnify the Government.

(¢) This clause shall be incliuded in all subcoantracts. (DAR.7-103.23)

33. AUTHORIZATION AND CONSENT (1964 MAR)

The Government hereby gives its authorization and consent (without preju-
dice to its rights of indemnification, if such rights are provided for in the
contract) for all use and manufacture, in the performance of this contract or
any part thereof or any amendment hereto or any subcontract hereunder (includ-
ing any lower-tier subcontract), of anv patented invention (i) embodied in the
structure or composition of any article the delivery of which is accepted by
the Goverament under this contract, or (ii) utilized in the machinerv, tools,
or methods the use of which necessarily results from compliance by the Contrac-
tor or the using subcontractor with (a) specifications or written provisions
now or hereafter forming a part of this contract, or (b) specific written in-
structions given by the OICC directing the manner of performance. The Con-
tractor's entire liability to the Government for patent infringement shall be
determined solely by the provisions of the indemnity clause, if any, included
in the contract and the Government assumes liability for all other infringe-

ment to the extent of the authorization and consent hereinabove granced. (DAR
7~103.22)

34. COMPOSITION OF CONTRACTOR (1965 JAN)

1f the Contrictor hereunder is comprised of more than one legal entity,
each such entity shall he jointly and severally liable hereunder. (DAR
7-602.32)

35.  SITE INVESTIGATION (1965 JAN)

The Contractor acknowledges that he has investigated and satisfied him-
seif as to the conditions affecting the work, including but not restricted to
those bearing upon transportation disposal, handling and storage of materials,
availabilitv »f labor, water, electric power, roads and uncertainties of
weather, river states, tides or similar physical conditions at the site, the
conformation and conditions of the ground, the character of equipment and
facilities needed preliminary to and during prosecution of the work. The Con-
tractor further acknowledges that he has satisfied himself as to the character,
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quality and quantity of surface and subsurface materials or obstacles to de
encountered insofar as this ianformation is reasonably ascertainable from an
inspection of the site, including all exploratory work done by the Government,
as well as from information presented by the drawings and specifications made

a part of this contract. Any failure by the Contractor to acquaint himself
with the available information will not relieve him from responsibility for
estimating properly the difficulty or cost of successfully performing the work.
The Government assumes no responsibility for any conclusions or interpretations
made by the Contractor on the basis of the information made available by the
Government. (DAR 7-602.33)

36. PROTECTION OF EXISTING VEGETATION, STRUCTURES, UTILITIES, AND IMPROVEMENTS
11965 JAN)

{a) The Contractor will preserve and protect all existing vegetation
such as trees, shrubs, and grass om or adjacent to the site of work which is
not to be removed and which does not unreasonably interfere with the construc-
tion work. Care will be taken in removing trees authorized for removal to
avoid damage to vegetation to remain in place. Any limbs or branches of trees
broken during such operations or by the careless operation of equipment, or by
workmen, shall be trimmed with a clean cut and painted with an approved tree
pruning compound as directed by the Contracting Officer.

(b) The Contractor will protect from damage all existing improvements or
utilities at or aear the site of the work, the location of which is made known
to him, and will repair or restore any damage to such facilities, resulting
from failure to comply with the requirements of this contract or the failure
to exercise reasonable care in the performance of the work. If the Contractor
fails or refuses to repair any such damage promptly, the Contracting Officer
may have the necessary work performed and charge the cost thereof o the Con-
tractor. (DAR 7-602.34)

37. OPERATIONS AND STORAGE AREAS (1965 JAN)

(a) All operations of the Contractor (including storage of materials)
upon Government premises shall be confined to areas authorized or approved by
the Contracting Officer. The Contractor shall hold and save the Government,
ics officers and agents, free and harmless from liability of any nature occa-
sioned by “is operations.

{5) Temporary buildings (storage sheds, shops, offices, etc.) may Ye
erected bv the Contractor only with the approval of the Contracting Officer,
and shail 2e built with lator and materials furnished by the Contractor with-
out expense to the Government. Such temporary buildings and utilities shall
tremain the property of the Contractor and shall be removed by him at his ex-
pense upon the completion of the work, With the written consent of the Con-

tracting Officer, such buildings and utilities may be abandoned and need not
be removed.

(c) The Contractor shall, under regulations prescribed by the Contract-

ing Officer, use only established roadways or construct and use such temporary
roadways as may be authorized by the Contracting Officer. Where materials are
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transported in the prosecution of the work, vehicles shall not be loaded be-
- yond the loading capacity recommended by the manufacturer of the vehicle or
prescribed by any Federal, State or local law or regulation. When it is nec-
essary to cross curbings or sidewalks, protection against damage shall be pro-
vided by the Contractor and any damaged roads, curbings, or sidewalks shall be
repaired by or at the expense of the Contractor. (DAR 7-602.35)

38. MODIFICATION PROPOSALS =-- PRICE BREAKDOWN (1968 APR)

The Contractor, in connection with any proposal he makes for a contract
modification, shall furnish a price breakdown, itemized as required by the
Contracting Officer. Unless otherwise directed, the breakdown shall be in
- sufficient detail to permit an analysis of all material, labor, equipment,
; subcontract, and overhead costs, as well as profit, and shall cover all work
involved in the modification, whether such work was deleted, added or changed.
Any amount claimed for subcontracts shall be supported by a similar price
breakdown. 1In addition, if the proposal includes a time extension, a justifi-
cation thereof shall also be furnished. The proposal, together with the price
i breakdown and time extension justification, shall be furnished by the date
specified by the Contracting Officer. (DAR 7-602.36)

39. SUBCONTRACTORS (1979 MAR)

Within seven days after the award of any subcontract either by himself or
‘ a subcontractor. the Contractor shall deliver to the Contracting Officer a
é completed DD Form 1566. The form shall include the subcontractor's acknowl-
edgement of the inclusion in his subcontract of the clauses of this contract
, entitled, "Davis-Bacon Act," "Contract Work Hours and Safety Standards Act -
I Overtime Compensation,” "Apprentices and Trainees," "Compliance with Copeland

Regulations,”" "Withholding of Funds," "Subcontracts," "Coantract Termination -
Debarment,” and "Pavrolls and Basic Records.” Nothing contained in this con-
tract shall create any contractual relation between the subcontractor and the

Government. (DAR 7-602.37)

40. CLEANING UP (1945 JAN)

b The Contractor shall st all times keep the construction area, including
storage areas used by him, free from accumulations of waste material or rub-
hish and prior to completion of the work remove any rubbish from the premises
and all tools, scaffolding, equipment, and materials not the property of the
Govarnment. Upon completion of the construction the Contractor shall leave
te work and premises in a clean, neat and workmanlike condition satisfactory
tn the Contracting Officer. (DAR 7-602.40)

41. ADDITIONAL DEFINITIONS (1965 JAN)

K } {(a) Wherever in the specificatinns or upon the drawings the words
' ‘ ' "directed,”" "required," "ordered," "designated," "prescribed," or words of
i . like import are used, it shall be understood that the "direction," '"require-
: - ment.,"” "order.”" "designation," or "prescription'" of the Contracting Officer is




intended and similarly the words "approved," '"acceptable," '"satisfactory" or
words of like import shall mean "approved by" or "acceptable to" or "satisfac-
tocry to" the Contracting Officer, unless otherwise expressly sctated.

(b) Where "as shownm, as indicated, as detailed," or words of similar
import are used, it shall be understood that the reference is made to the draw-
ings accompanying this contract unless stated otherwise. The word "provided"
as used herein shall be understood to mean "provided completz in place," that
is "furnished and instatled." (DAR 7-602.41)

42. ACCIDENT PREVENTION (1977 JUN)

(a) 1Ia order to provide safety controls for protection to the life and
health of employees and other persons; for prevention of damage to property,
materials, supplies, and equipment; and for avoidance of work interruptions in
the performance of this contract, the Contractor shall comply with all perzi-
nent provisions of Corps of Engineers Manual, EM 385 -1, dated 1 June 1977
entitled "General Safety Requirements," as amended, and will also take or
cause to be taken such additional measures as the Contracting Officer may
determine to be reasonably necessary for the purpose.

(p) The Contractor will maintain an accurate record of, and will report
to the Contracting Officer in the manner and on the forms prescribed by the
Contracting Officer, exposure data and all accidents resultiag in death, trau-
matic injury, occupational disease, and damage to property, materials, sup-
plies and equipment incident to work performed under this contract.

(¢) The Contracting Officer will notify the Contracter of any soncom-
pliance with the foregoing provisions and the action to Ye taken. The Con-~-
tractor shall, after receipt of such notice, immediately take corraective
action. Such notice, when delivered to the Contractor or his representative
at the site of the work, shall be deemed sufficient for the purpose. If the
Contractor £fails or refuses to comply promptly, the Contracting Officer may
i1ssue an order stopping all or part of work until satisfactory corrective ac-
tiosn has Seen taken. No part of the time lost due to any such stop orders
shall Se made the subject of claim for =2xtension of time or for 2xcess costs
ar Jdamages by the Contractor.

(d) Compliance with the provisions of this article by subcontractors
will be the rasponsibility of the Contractor.

If the contract involves more than 6 months work or is described as haz-
ardous character in the Iavitation for Bids, Schedule, or Specifications, the
fallowing paragraph ‘e) will apply.

(e) Prior to commencement of the work the Contractor will:

(1) submit in writing his proposals for effectuating this provision
for accident prevention:

(2) meet in conference witi representatives of the Contracting
Officer to discuss and develop mutual understandings relative to administra-
tion of the overall safety program. (DAR 7-602.42)
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43. GOVERNMENT INSPECTORS (1965 JAN)

The work will be conducted under the general direction of the Contracting
Officer and is subject to inspection by his appointed inspectors to insure
strict compliance with the terms of the contract. No inspector is authori:zed
to change any provision of the specifications without written authorization of
the Contracting Officer, nor shall the presence or absence of an inspector
relieve the Contractor from any requirements of the contract. (DAR 7-602.43)

44. RIGHTS IN SHOP DRAWINGS (1966 APR)

(a) Shop drawings for construction means drawings submitted to the Gov-
ernment by the Construction Contractor, subcontractor or any lower tier sub-
contractor pursuant to a construction contract, showing in detail (i) the
proposed fabrication and assembly of structural elements and (ii) the instal-
lation (i.e., form, fit, and attachment details) of materials or equipment.
The Government may duplicate, use and disclose in any manner and for any pur-
pose shop drawings delivered under this contract.

(b) This clause, including this paragraph (b), shall be included in all
subcontracts hereunder at any tier. (DAR 7-602.47)

45. PRIORITIES, ALLOCATIONS, AND ALLOTMENTS (1975 OCT)
(The following clause is applicable to rateable contracts.)

The Contractor shall follow the provisions of DMS Reg. 1 or DPS Reg. 1l
and all other applicable regulations and orders of the Bureau of Domestic Com-
merce in obtaining controlled materials and other products and materials needed
to fill this order. (DAR 7-104.18)

46. PRICE REDUCTION FOR DEFECTIVE COST OR PRICING DATA--PRICE ADJUSTMENTS
(1970 JAN)

(a) This clause shall become operative only with respect to any modifi-
cation of thie contract which involves aggregate increases and/or decreases in
costs plus applicable profits in excess of $100,000 unless the modification is
priced on the basis of adequate competition, established catalog or market
prices of commercial items soid in substantial quantities to the general pub-
lic. or prices set by law or regulation. The right to price reduction under
this clause is limited to defects in data relating to such modification.

(b) 1f any price, including profit or fee, negotiated in connection with

any price adjustment under this contract was increased by any significant sums
because:

(i) the Contractor furnished cost or pricing data which was not
compiete, accurate and current 3s certified in the Contractor's Certificate of
Current Cost or Pricing Data;

(ii) a subcontractor, pursuant to the clause of this contract en-
titled "Subcontractor Cost or Pricing Data" or "Subcontractor Cost or Pricing

26




Data—Price Adjustments' or any subcontract clause therein required, furnished
cost or pricing data which was not complete, accurate and current as certified
in the subcontractor's Certificate of Current Cost or Pricing Daca:

(iii) a subcontractor or prospective subcontractor furnished cost or
pricing data which was required to be complete, accurate and curreat and zo be
submitted to support a subcontract cost estimate furnished by the Contractor
but which was not complete, accurate and current as of the date certified in
the Contractor's Certificate of Current Cost or Pricing Data; or

(iv) the Contractor or a subcontractor or prospective subcontractor
furnished any data, not within (i), (ii) or (iii) above, which was not accu-
rate, as submitted; the price shall be reduced accordingly and the contract
shall be modified in writing as may be necessary to reflect such reduction.
However, any reduction in the coatract price due to defective subcontract data
of a prospective subcontractor, when the subcontract was not subsequently
awarded to such subcontractor, will be limited to the amount (plus applicable
overhead and profit markup) by which the actual subcontract, or actual cost to
the Contractor if there was no subcontract, was less than the prospective sub-
contract cost estimate submitted by the Contractor, provided the actual sub-
contract price was not affected by defective cost or pricing data.

e n

Notz: Since the contract is subject to reduction under this clause by
reason of defective cost or pricing data submitted in connection with certain ,
subcontracts, it is expected that the Contractor may wish to iaclude a clause
in each such subcontract requiring the subcontractor to appropriately indemnify
the Contractor. However, the inclusion of such a clause and the terms thereof
are matters for negotiation and agreement between the Contractor and the sub-
contractor, provided that they are consistent with DAR 23-203 relating tec Dis-
putes provisions in subcoantracts. It is also expected that anv subcontractor
sub ject o such indemnification will gzenerallv require substantially similar
indemnification for defective cost or pricing data required to be submitted by
hiis lower tier subcontractors. (DAR 7-104.29(h))

47. AUDIT BY DEPARTMENT OF DEFENSE (1978 AUG)

(The following clause is applicabla unless this contract was entered into
by formal advertising and is not in excess of $100,000.)

‘a) General. The Contracting Officer or his representatives shall have

the audit and inspection rights described in the applicable paragraphs (b)),
“e) and 3) Yelaw.

‘D) EZxamination of Costs. 1If this is a cost reimbursement type, incen-
tive, time and materials, labor hour, or price redeterminable contract. ot any
combination thereof, the Contractor shall maintain, and the Contracting Offi-
cer or his representatives shall have the right to examine books. records.
documents, and other evidence and accounting procedures and practices, suffi-
cient to reflect properiy all direct and indicect costs of whatever nature
claimed to have been incurvred and anticipated to be incurred for the perform-
ance of this contract. Snch right of examination shall include inspection at
all reasonable times of the Contractor's plants, or such parts thereof, as may
be engaged in the performance of this contract.




(¢c) Cost or Pricing Date. If the Contractor submitted cost or pricing
data in connection with the pricing of this contract or any change or modifi-
cation thereto, unless such pricing was based on adequate price competition,
established catalog or market prices of commercial items sold in substantial
quantities to the general public, or prices set by law or regulation, the Con-
tracting Officer or his representatives who are employees of the United States
Government shall have the right to examine all books, records, documents and
other data of the Contractor related to the negotiation, pricing or perform-
ance of such contract, change or modification, for the purpose of evaluating
the accuracy, completeness and currency of the cost or pricing data submitted.
Additionally, in the case of pricing any change or modification exceeding
$100,000 to formally advertised :ontracts, the Comptroller General of the
United States or his representatives who are employees of the United States
Government shall have such rights. The right of examination shall extend to
all documents necessary to permit adequate evaluation of the cost or pricing
data submitted, along with the computations and projections used therein.

(d) Reports. If the Contractor is required to furnish Contractor Cost
Data Reports (CCDR), Contract Fund Status Reports (CFSR), or Cost Performance -
Reports (CPR), the Contracting Officer or his representatives shall have the
right to examine books, records, other documents, and supporting materials,
for the purpose of evaluating (i) the effectiveness of the Contractor's poli-
cies and procedures to produce data compatible with the objectives of these
reports, and (ii) the data reported.

(e) Availability. The materials described in (b), (¢) and (4) above
shall be made available at the office of the Contractor, at all reasonable
times, for inspection, audit, or reproduction, until the expiration of three
years from the date of final payment under this contract or such lesser time
specified in Appendix M of the Defense Acquisition Regulation, and for such
longer period, if any, as is required by applicable statute, or by other
clauses of this contract, or by (1) and (2) below:

f1) 1f this contract is completely or partially terminated, the
records relating to the work terminated shall be made available for a period
of three years from the date of any resulting final settlement.

(2) Records which relate to appeals under the "Disputes” clause of
this contract, or litigation or the settlement of claims arising out of the
performance of this contract, shall be made available until such appeals,
litigation, or claims have been disposed of.

(f) The Contractor shall insert a clause containing all the provisions
nf this clause, including this paragraph (f), in all subcontracts exceeding
€10,700 nereunder, except altered as necessary for proper identification of
the contracting parties and the Contracting Officer under the Government prime
contract. (DAR 7-104.41)

48. SUBCONTRACTOR COST OR PRICING DATA--PRICE ADJUSTMENTS (1970 JAN)

(a) Paragraphs (b) and (¢) of this clause shall become operative only
with respect to any modification made pursuant to one or more provisions of
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this contract which involves aggregate increases and/or decreases in costs
nlus applicable profits expected to exceed $100,000. The requirements of this
clause shall be limited to such modifications.

(b) The Contractor shall require subcontractors hereunder to submit cost
or pricing data under the following circumstances: (i) prior to the award of
any subcontract the amount of which is expected to exceed $100.000 when entered
into; (ii) prior to the pricing of any subcoatract modification which involves
aggregate increases and/or decreases in costs plus applicable profits expected
to exceed $100,000; except where the price is based on adequate price competi-
tion, established catalog or market prices of commercial items sold in substan-
tial quantities to the general public, or prices set by law or regulation.

(c¢) The Contractor shall require subcontractors to certify that to the
best of their knowledge and belief the cost and pricing data submitted under
(b) above is accurate, complete, and current as of the date of agreement on
the negotiated price of the subcontract or subcoantract change or modification.

(d) The Contractor shall insert the substance of this clause includ-
ing this paragraph (d) in each subcontract which exceeds $100,000. (DAR
7-104.42(b))

49. INTEREST (1972 MAY)

Notwithstanding any other provision of this coatract, unless paid within
30 days all amounts that become payable by the Contractor to the Government
under this contrac: (net of any applicable tax credit under the Internal Reve-
nue Code) shall bear interest from the date due until paid and shall be subjec:
to ad justments as provided by Part 6 of Appendix £ of the Defanse Acquisitiom
Regulation, as in effect on the date of this contract. The interest rate per
annum shall be the interest rate in effect which has been established by the
Secretary of the Treasury pursuant to Public Law 92-41; 35 STAT 97 for the
Renegotiation Board, as of the date the amount becomes due as herein provided.
Amounts shall be due upon the earliest one of (i) the date fixed pursuant to
this contract; (ii) the date of the first written demand for payment, consist-
ent with this contract, including demand consequent upon default termination;
fiii) che date of transmittal by the Government to the Contractor of a pro-
posed supplemental agreement to confirm complated negotiations fixing the
amount: or (iv) if this contract provides for revision of prices, the date of
written notice to the Contractor stating the amount of refund payable in con-
nection with a pricing proposal or in connection with a negotiated pricing
agreement not confirmed by contract supplement. (DAR 7-104.39)

50. GOVERNMENT-FURNISHED PROPERTY (SHORT FORM) (1964 NOV)

{a) The Government shall deliver to the Contractor, for use only in con-
nection with this contract, the property described in the schedule or specifi-~
cations (hereinafter referred to as "Government-furnished property"), at the
times and locations staced therein. 1If the Government-furnished property,
suitable for its intended use, is not so delivered to the Contractor, the
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Contracting Officer shall, upon timely written request made by the Contractor,
and if the facts warrant such action, equitably adjust any affected provision
of this contract pursuant to the procedures of the "Changes" clause hereof.

{(b) Title to Government~furnished property shall remain in the Govern-
ment. The Contractor shall maintain adequate property control records of
Government-furnished property in accordance with sound industrial practice.

(¢) Unless otherwise provided in this contract, the Coatractor, upon
delivery to him of any Government-furnished property, assumes the risk of, and
shall be responsible for, any loss thereof or damage thereto except f[or reason~-
able wear and tear, and except to the extent that such property is consumed in
the performance of this contract.

(d) The Contractor shall, upon completion of this contract, prepare for
shipment, deliver f.o.b. origin, or dispose of all Government-furnished prop-
erty not consumed in the performance of this contract or not therefore de-
livered to the Government, as may be directed or authorized by the Contracting
Officer. The net proceeds of any such disposal shall be credited to the con-
tract price or paid in such other manner as the Contracting Officer may direct.
(DAR 7-104,24(F))

51. VARIATIONS IN ESTIMATED QUANTITIES (1968 APR)

Where the quantity of a pay item in this contract is an estimated quantity
and where the actual quantity of such pay item varies more than fifteen percent
(15%) above or below the estimated quantity stated in this contract, an equi-
table adjusrment in the contract price shall be made upon demand of either
party. The equitable adjustment shall be based upon an increase or decrease
in costs due solely to the variation above one hundred fiftreen percent (115%)
or below eighty-five percent (85Z) of the estimated quantity. If the quantity
variation is such as to cause an increase in the time necessary for completion,
the Contracting Officer shall, upon receipt of a written request for an exten-
sion of time within ten (10) days from the beginning of such delay, or within
such further period of time which may be granted by the Contracting Officer
prior to the date of final settlement of the contract, ascertain the facts and

make such adiustment for extending the completion date as in his judgment the
findings justify. (DAR 7-603.27)

52. SALVAGE MATERIALS AND EQUIPMENT (1965 JAN)

The Contractor shall maintain adequate property control records for all
materials or equipment specified to be salvaged. These records may be in asc-
cordance with the Contractor's system of property control, if approved by the
proparty administrator. The Contractor shell be responsible for the adequate
storage and protection of all salvaged materials and equipment and shall re-
place, at no cost to the Government, all salvage materials and equipment which
are broken or damaged during salvage operations as the result of his negli-
gence. or while in his care. (DAR 7-603.29)




53. AVAILABILITY AND USE OF UTILITY SERVICES (1967 APR)

This clause shall be applicable only if so expressly stated in the Sched-
ule, or specification, or Invitation for Bids.

(a) The Government will make available to the Contractor, from existing
outlets and supplies, all reasonably required amounts of utilities as speci-
fied in the Schedule or specifications. Except as otherwise provided in the
Schedule or specifications, aach utility shall be charged to or paid for by
the Contractor at prevailing rates charged to the Government or, where the
utilicy is produced by the Government, at reasonable rates as determined by
the Contracting Officer.

(b) The Contractor shall carefully conserve utilities furnished without
charge. The Contractor, at his own expense and in a workmanlike manner satis-
factory to the Contracting Officer, shall install and maintain all necessary
temporary connections and distribution lines and, if necessary to determine
charges, all meters required to measure the amount of each utility used; and
he shall remove the same prior to final acceptance of the construccion. (DAR
7-603.30)

54. MISPLACED MATERIAL (1965 JAN)

Should the Contractor, during the progress of the work lose, dump, throw
overboard, sink, or misplace anv material, plant, machinery, or appliance,
which in the opinion of the Contracting Officer may be dangerous to or ob-
struct navigation, the Contractor shall recover and remove the same with the
utmost dispatch. The Contractor shall give immediate notice, with description
and location of such obstructions, to the Contracting Officer or inspector,
and when required shall mark or buoy such obstructions until the same are re-
moved. Should he refuse, neglect, or delay compliance with the above require-
ments, such obstructions may be removed by the Contracting Officer. and the
cost of such removal may be deducted from any money due or to become due the
Contractor, or may be recovered under his bond. The liability of the Contrac-
tor for the removal of a vessel wrecked or sunk without fault or negligence
shall be limited to that provided in Sections 15, 19, and 20 of the River and
Harbor Act of March 3, 1899. (33 U.S.C. 410 et seq.) (DAR 7-503.32)

55. SIGNAL LIGHTS (1965 JAN)

The Concractor shall display signal lights and zonduct his operations in
accordance with the General Regulations of the Department of the Army and of
the Conast fuard governing lights and day signals to be displayed by towing
vessals with tows on which no signals can be displayed, vessels working on
wrecks, dredges, and vessels engaged in laying cables or pipe or in submarine
or hank protection operations, lights to he displayed on dredge pipe lines,
and dav signals to be displayed by vessels of more than 65 feet ia length
moored or anchored in a fairway or channel, and the passing by other vessels
of floating plant working in navigable channels, as approved by the Secretary
of the Army (33 C.F.R. 201.1-201.15) and the Commandant, U.S. Coast Guard (33
C.F.R. 30.18-31a and 33 C.F.R. 95,51-95.70). (DAR 7-603.33)
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56. IDENTIFICATION OF EMPLOYEES (1965 JAN)

The Contractor shall be responsible for furnishing to each employre and
for requiring each employee engaged on the work to display such identification
as may be approved and directed by the Contracting Officer. All prescribed
identification shall immediately be delivered to the Contracting Officer, for
cancellation upon the release of any employee. When required by the Contract- 1
ing Officer the Contractor shall obtain and submit fingerprints of all persons
employed or to be employed on the project. (DAR 7-603.34)

57. TIME EXTENSIONS (1965 JAN)

Notwithstanding any other provisions of this contract it is mutually un- !
derstood that the time extensions for changes in the work will depend upon the
extent, if any, by which the changes cause delay in the completion of the
various elements of construction. The change order granting the time exten-
sion may provide that the contract completion date will be extended only for
those specific elements so delayed and that the remaining contract completion
dates for all other portions of the work will not be altered and may further
provide for an equitable readjustment of liquidated damages pursuant to the
nev completion schedule. (DAR 7-603.36)

58. RESERVED

59. PROGRESS CHARTS AND REQUIREMENTS FOR OVERTIME WORK (1965 JAN)

' (a)} The Contractor shall within 5 days or within such rime as determined
by the Contracting Officer, after date of commencement of work, prepare and
submit to the Contracting Officer for approval a practicable schedule, showing
the order in which the Contractor proposes to carry on the work, the date on
which he will start the several salient features {(including procurement of
materials, plant and equipment) and the contemplated dates for completiag the

j same. The schedule may be in any form, at the option of the Contractor, but
shall maintain curren: with each submittal, at least the following information:

(1) The various classes and areas of work, broken down into:
(a) Times projected for submittals, approvals, and procurement.
(b) Times for installation and erection.
(¢) Times for testing and inspection.

(2) The work completed and the work remaining to be done to complete
the project.

{3) Any items of work which will delay the start cr sompletion of
other major items of work sc as to delay completion of the whole project.

The Contractor shall submit an updated copy of his schedule with each invoice,
- and when required by major changes in the work. If the Contractor fails to




submit 3 progress schedule within the time herein prescribed, the Contracting
Officer may withhold approval of progress payments until such time as the Con-
tractor submits the required progress schedule.

(b) 1If, in the opinion of the Contracting Officer, the Contractor falls
behind the progress schedule, the Contractor shall take such steps as may be
necessary to improve his progress and the Contracting Officer may require him
to increase the number of shifts, or overtime operations, days of work, or the
amount of construction planned or all of them, and to submit for approval such
supplementary schedule or schedules in chart form as may be deemed necessary
to demonstrate the manner in which the agreed rate of progress will be re-
gained, all without additional cost to the Government.

(¢) Failure of the Contractor to comply with the requirements of the
Contracting Officer under this provision shall be grounds for determination by
the Contracting Officer that che Contractor is not prosecuting the work with
such diligence as will insure completion within the time specified. Upon such
determination the Contracting Officer may terminate the Contractor's right to
proceed with the work, or any separable part thereof, in accordance with the
clause of the contract entitled "Termination for Defaulc-Damages for Delay-
Time Extensions.” (DAR 7-603.48)

40. PERFORMANCE OF WORK BY CONTRACTOR (1965 JAN)

The Contractor shall perform on the site, and with his own organizationm,
work aquivalent to at least 20 percent of the total amount of the work to be
performed under the contract. Lf during the progress of the work the Contrac-
tor requests a reduction in such percentage and the Officer in Charge of Con-
struction determines that it would be to the Government's advantage, the
percentage of the work hereunder required to be performed by the Contractor
may be reduced, provided written approval of such reduction is obtained from !
the Officer in Charge of Construction. (DAR 7-503.15)

61. LAYOUT OF WORK (1965 JAN)

The Contractor shall layout his work from Government-established base
tines and 5Sench marks indicated on the drawings and shall bYe respoasible for
al! measurements in connection therewith. The Contractor shall furnish, at
1is own expense, all stakes, templates, platforms, equipment, tools, and mate-
rials and labor as may be required in laying out anv paft of the work from the
hase lines and bench marks established by the Government. The Contractor will
be held responsible for the execution of the work to such lines and grades as
may be established ocr indicated by the Officer in Charge of Construction. It
shall be the responsibility of the Contractor to maintain and preserve all
stakes and other marks established by the Officer in Charge of Construction
until authorized to remove them. 1f such marks are destroyed, by the Contrac-
tor or through his negligence, prior to their authorized removal, they may be
repliaced by the Officer in Charge of Construction at his discretion. The ex-

pense of replacement will be deducted from any amounts due or %o become due
the Contractor. (DAR 7-604.3)
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2. WARRANTY OF CONSTRUCTION (1974 APR)

(a) 1In addition to any other warranties set out elsewhere in this con-
tract, the Contractor warrants that work performed under this contract conforms
to the contract requirements and is free of any defect of equipment, material
or design furnished, or workmanship performed by the Contractor or any of his
subcontractors or suppliers at any tier. Such warranty shall continue for a
period of one year from the date of final acceptance of the work, but with
respect to any part of the work which the Government takes possession of prior
to final acceptance, such warranty shall continue for a period of one year
from the date the Government takes possession. Under this warranty, the Con-
tractor shall remedy at his own expense any such failure to conform or any
such defect. In addition, the Contractor shall remedy at his own expense any
damage to Government owned or controlled real or personal property, when that
damage is the result of the Contractor's failure to conform to contract re-
quirements or any such defect of equipment, material, workmanship, or design.
The Contractor shall also restore any work damaged in fulfilling the terms of
this clause. The Contractor's warranty with respect to work repaired or
replaced hereunder will run for one year from the date of such repair or
replacement.

(b) The Government shall notify the Contractor in writing within a rea-
sonable time after the discovery of any failure, defect, or damage.

(¢) Should the Contractor fail to remedy any failure, defect, or damage
described in (a) above within a reasonable time after receipt of notice
thereof, the Government shall have the right to replace, repair, or otherwise
remedy such failure, defect, or damage at the Contractor's expense.

(d) 1In addition to the other rights and remedies provided by this clause,
all subcontractors', manufacturers', and suppliers' warranties, expressed or
implied, respecting any work and materials shall, at the direction of the Gov-
ernment, be enforced bv the Contractor for the benefit of the Government. In
such case if the Contractor's warranty under (a) above has expired, anv suit
directed by the Government to enforce a subcontractor's, manufacturer's, or
supplier's warranty shall be at the expense of the Government. The Contractor
shall obtain anv warranties which the subcontractors, manufacturers, or sup-
pliers would give in normal commercial practice.

{e) 1f directed by the Contracting Officer, the Contractor shall require
anv such warranties to be executed in writing to the Government.

(£) Notwithstanding any other provision of this clause, unless such a
defect i< zaused by the negligence of the Contractor or his subcontractors or
supplierc at any tier, the Contractor shall not he liable for the repair of
any defects nf material or design furnished by the Government nor for the re-
pair of anv damage which resunlts from any such defect in Government furnished
material or design.

"z) The warranty specified herein shall not limit the Government's riguts

under the "lInspection and Acceptance' clause of this contract with respect to
latent defects, gross mistake, nr fraud.
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(h) Defects in design or manufacture of equipment specified by the Gov-
ernment on a "brand name and model" basis, shall not be included in this war-
ranty. The Contractor shall require any subcontractors, manufacturers, or
suppliers thereof to execute their warranties in writing directly to the Gov-
ernment. (DAR 7-604.%)

63. VALUE ENGINEERING INCENTIVE - CONSTRUCTION (1980 DEC)
(This provision is applicable if the contract price is $100,000 or more.)

.(a) Applicabilitv. This clause applies to any Contractor developed,
prepared, and submitted Value Engineering Change Proposal (VECP).

(b) Definitioms.

(1) "Contractor's development and implementation costs'" means those
costs incurred on a VECP before Government acceptance and those costs the Con-
tractor incurs specifically to make the changes required by Government accept-
ance of a VECP.

(2) "Government costs' means those agency costs that result directly
from developing and implementing the VECP and any net increases in the cost of
testing, operations, maintenance, and logistic support. They do not include
the normal administrative costs of processing the VECP.

(3) "lInstant contract savings" means the estimated reduction in
Contractor cost of performance resulzing from acceptance of the VECP, minus
allowable Contractor's development and implementation costs (including subcon-
tractors' development and implementation costs). (See paragraph (g).)

(4) "Value Engineering Change Proposal (VECP)" means a proposal
that:

(i) requires a change to this, the instant contract,
to implement; and

(ii) results in reducing the contract price or estimated
cost without impairing essential functioas or
characteristics, provided that it does not invoive
a change in deliverable end-item quantities only.

{¢) VECP Preparation. As a minimum, the Contractor shall include the
information described in (1) through (%) in each VECP. If the proposed change
affects coatractually required configuration management procedures, the in-
szructions in the procedures relating to format, identification, and priority
assiznment shall govern VECP preparation. The VECP shall include the
following:

(1) A description of the difference between the existing contract
raquirement and that proposed, the comparative advantages and disadvantages of
each, 3 juscification when an item's function or characteristics are being
altered, and the effect of the change on the end item's performance.
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(2) A list of the contract requirements that must be changed if the
VECP is accepted, including any suggested specification revisions.

(3) A separate, detailed cost estimate for both the affected por-
tions of the existing contract requirement and the VECP. The cost reduction
associated with the VECP shall take into account the Contractor's allowable
development and implementation costs, including any amount attributable to E
subcontracts under paragraph (g). The Contractor shall also include a de-
scription and estimate of costs the Government may incur in implementing the
VECP, such as test and evaluation and operating and support costs.

(4) A projection of any effects the propcsed change would have on
collateral costs to the agency.

(5) A statement of the time by which a contract modification accept-
ing the VECP must be issued in order to achieve the maximum cost reduction,
noting any effect on the contract completion time or delivery schedule.

(6) Identification of any previous submissions of the VECP, includ-
ing the dates submitted, the agencies and contract numbers involved, and pre-
vious Government actions, 1f known.

(d) Submissions.

(1) The Contractor shall submit VECPs to the Resident Engineer at
the worksite, with a copy to the Contracting Officer. The Contracting Officer
shall notify the Contractor of the status of the VECP within 45 calendar days
after the contracting office receives it. If additional time is required be-
cause of extenuating circumstances, the Contractor shall be notified within
the 45-dav period and provided the reason for the delay and the expected date
nf the Contracting Officer's decision. VECPs shall be processed expeditiously;
however, the Government shall not be lisdble for anv delay in acting upon a
VECP.

2} 1f the VECP is not accepted, the Contracting 0fficer shall pro-
vide the Contractor written notification fully explaining the reasons for
rejection. The Contractor may withdraw, in whole or in part, any VECP not
accepted bv the Government within the period specified in the VECP. The Con-

racting Officer may require that the Contractor provide written notification
before undertaking significant expenditures for VECP effort.

(e) Acceptance. Any VECP may be accepted in whole or in part by the
Contracting Officer's award of a modification to this contract citing this
clause. The Contracting Officer may accept the VECP, even though an agreement
on price reduction has not been reached, by issuing the Contractor a notice to
proceed with the change. Until 8 notice to proceed is issued or a contract
modification applies a VECP to this contract, the Contractor shall perform in
accordance with the existing contract. The Contracting Officer's decision to
accept all or part of any VECP shall be fina) and not subject to the Disputes
clause.

36




(£) Sharing.

(1) Rates. The Contractor's share of savings is determined by sub-
tracting Government costs from instant contract savings and multiplying the
vesult by 55 percent for fixed-price contracts and 25 percent for cost-
reimbursement contracts.

(2) Payment. Payment of any share due the Contractor for use of a
VECP on this contract shall be guthorized by a modification to rhis contract
to:

(i) accept the VECP;

(ii) reduce the contract price or estimated
cost by the amount of instant contract
savings; and

(iii) provide the Contractor's share of savings
by adding the amounr calculated in (£)(1)
to the contract price or fee.

(g2) Subcontracts. The Contractor shall include appropriate VE clauses
in any subcontract of $50,000 or more and may include them in subcontracts of
lesser value. To compute any adjustment in the comtract price under paragraph
(f), the Contractor's VECP development ana implementation costs shall include
any subcontractor's development and implementation costs that clearly result
from the VECP, but shall exclude any VE incentive payments to subcontractors.
The Contractor may choose any arrangement for subcontractor VE incentive pay-
ments, provided that these payments are not made from the Government's share
of the savings resulting from the VECP.

(h) Data. The Contractor may restrict the Government's right to use any

part of a VECP or the supportxng data by marking the following legend on the
affected parts:

"These data, furnished under the Value
Engineering Incentive--Construction
clause of Contract , shall
not be disclosed outside che Government
or duplicated, used, or disclosed, in
whole or in part, for any purpose other
than to evaluate a VECP submitted under
the clause. This restriction does not
limit the Government's right to use in-
formation contained in these data if it
has been obtained or is otherwise avail-
able from the Coatractor or from another
source without limitations."

If a VECP is accepted, the Contractor hereby grants the Governmeant unlimited
rights in the VECP and supporting data, except that, with respect to data
qualifying and submitted as limited rights technical data, the Government
shall have the rights specified in the contract modification implem=nting the
VECP and shall appropriacely mark the data. (DAR 7-602.50)
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64. VALUE ENGINEERING COST COMPUTATION (1-75)

In computing the instant contract savings to the Contractor (ICS), under
Clause 66, "Value Engineering Incentive (1977 Aug)," there shall not be taken
into consideration any Value Engineering incentive payments which the Contrac-
tor may make to the subcontractor, i.e., such amounts will not be deemed a
development and implementation cost at any tier.

65. REQUIRED INSURANCE (1977 JAN)

z : (2) The Contractor shall procure and maintain during the entire period
5 of this performance under this contract the following minimum insurance.

COVERAGE
f Type of Insurance Per Person Per Accident Property
1. Comprehensive $300,000 $1,000,000 $100,000
Iy General Liability
; 2. Automobile $300,000 $1,000,000 $100,000 |
: Liability
3. Workmen's As required

4. (Other as required by State Law)

(%) ?Prior to commencement of work hereunder, the Contractor shall fur-
nish to the Contracting Officer a certificate or written statement of the
above required insurance. The policies evidencing required insurance shall
contain an endorsement to cthe effect that cancellation or any material change
in the policies adversely affecting the interests of the Government in such
insurance shall not be effective for such period as may be prescribed by the
laws ol the State in which this contract is to be performed and in no event
less than thirty (30) days after written notice thereof to the Contracting
Officer.

(¢) The Contractor agrees to insert the substance of this clause, in-
' cluding this paragraph (c¢), in all subcontracts hereunder. (DAR 7-603.10)

y 6. GOVERNMENT REPRESENTATIVES (6-72)

: (a, The work will be under the general direction of the Contracting
Nfficer, the Commander, Naval Facilities Engineering Command, who shall desig-
; nate an officer of the Civil Engineer Corps, United States Navy, or other

1 nfficar or representative of the Government, as Officer in Charge of Construc-
tion, referred to as the "OICC,”" who except in connection with the "Disputes"
clause shall be the authorized representative of the Contracting Officer and

! under the direction of the Contracting Officer have complete charge of the

' work, and shall exercise full supervision and general direction of the work,
so far as it affects the interest of the Government. For the purposes of the
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"Disputes"” clause the Contracting Officer shall mean the Commander, Naval
Facilities Engineering Command, the Acting Commander, their successors, or
their representatives specially designated for this purpose.

(b) The provisions in this clause or elsewhere in this contract regard-
ing supervision, approval or direction by the Contracting Officer or the 01ICC
or action taken pursuant thereto are not intended to and shall not relieve the
Contractor of responsibility for the accomplishment of the work either as re-

gards sufficiency or the time of performance, except as expressly otherwise
provided herein.

A7. SPECIFICATIONS AND DRAWINGS (6-72)
To Clause 2 add the following paragraphs:

(b) Omissions and Misdescriptions. Omissions from the drawings or spec-
ifications or the misdescription of details of work which are manifestly neces-
sary to carry out the intent of the drawings and specificatiomns, or which are
customarily performed, shall not relieve the Contractor from performing such
omittad or misdescribed details of work but they shall be per‘ormed as if
fully and correctly sec forth, and described in the drawings zd
specifications.

(¢) Deviations. Deviations from the drawings and dimensions therein
given, whether or not error is believed to exist, shall be made oniv after
written suthority is obtained from the JICC.

8. PRECEDENCE (6-72)

In the event of conflict or inconsistency bYetween anv of the provisioas
of the various portions of this contracr (the reconciliation of which is aot
otherwise provided for here), precedence shall Se given in the fallswing
order. the provisions of any particular portion prevailing over those of a
subsequently listed portion.

(1) Typewritten portions of the contract.
(2) cthe specifications referred to in Standard Form 23 (including
111 addenda, and mechanica! and technical but not contractual aspects of in-

corporatad provisions) 1s specificaliy amended herein, if amended.

(3) printed provisions of the contract form, including printed pro-
visions of added s!ip sheets.

9. ORAL MODIFICATION {(5-72)

No ori] statement of anv person whomsoever shal! in any manner or degree
modify or ntherwise affect the terms of this contract.
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70. NO WAIVER BY GOVERNMENT (6-72)

The failure of the Government in any one or more instances to insist upon
the strict performance of any of the terms of this contract or tn exercise any
option herein conferred, shall not be construed as a waiver or relinquishment
to any extent of the right to assert or rely upon such terms or option on any
future occasion.

71. SUPERSEDURE (6-72)

1f this contract has been preceded by a Letter or Dispatch of Intent or a
Notice of Award, anticipating the execution of this contract then such Letter
or Dispatch or Notice and all rights and obligations of the parties thereunder
are superseded and merged into this contract. All acts of the Contractor and
the Govermnment and all payments, if any, made by the Government under said
Letter or Dispatch or Notice shall be deemed to have been under this contract.

72. SANITATION (6~72)

Adequate sanitary conveniences of any approved type for the use of per-
sons employed on the work, and properly secluded from public observation, shall
be constructed and maintained by the Contractor in such a manner and at such
points as shall be required or approved by the 0ICC. These conveniences shall
be maintained at all times without nuisance and their use shall be strictly
enforced. Upon completion of the work they shall be removed from the premises,
leaving the premises clean and free from nuisance.

73. TESTING FOUNDATIONS (6-72)

Tests of the bearing value of the material underlving the foundation oi
the structure to be built shall be made at such times and places and in such a
manner as may be directed by the OICC. As far as practicable, test piles,
when used, shall be so located that they can become part of the finished
structure. The Contractor shall furnish OICC ample opportumnity for viewing
tests and making such records as the latter may consider advisable. The Con-
tractor shall be entitled to compensation for making such tests in the same
manner as for a change required by the OICC under Clause 3 to the extent the
contract price does not include compensation therefor. Notice wust be given
of intention to request compensation in accordance with Clause 3.

“.. PAYMENT TO CONTRACTOR (6-72)

fa) To Clause 7 add the following sentence at the end of paragraph (a)
and add paragraph (g) below:

Such pavments shall be made on submission of itemized requests by
the Contractor and shall be subject to reduction for overpayments or increase
for underpayments on preceding payments to the Contractor.
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{g) The oblization of the Government to make any of the payments required
under any of the provisions of this contract shall, in the discretion of the
0ICC, be subject to (1) reasonable deductions on account of defects in mate~
rial or workmanship, and (2) any claims which the Government may have against
the Contractor under or in connection with this contract. Any overpayments to
the Contractor shall, unless otherwise adjusted, be repaid to the Government
upon demand.

75. CRANGES BOARD AND ESTIMATES (6-72)

In determining any equitable adjustmeant under Clause 3, the OICC shall,
in those instances where the ad justment to be made in compensation is esti-
mated by the QICC to amount to $25,000 or more, convene, and give full con-
sideration to the report of an advisory board of three members, consisting of
two Government representatives appointed by the OICC and one representative
appointed by the Contractor. This board shall estimate and report to the OICC
the amount of the change in cost, time, or both, resultiang from the ordered
change. In making all equitable adjustments under Clause 3, compensation for
additions will be based upon estimated costs at the time the work is performed
and credit for deductions will be based upon estimated costs at the time the
contract was made. To such cost estimates, 6 percent shall be added to adjust
the Contractor's profits. 1In arriving at the amount of the change in price,
tf any, allowance may be made for overhead and general expenses, plant rental,
and other similar items.

76. CONTRACTOR QUALITY CONTROL (CQC) (4-77)
This clause applies only when specifically required by the specificatisns.

fa) The Contractor shall provide a quality control organization and sys-
tem to perform inspections, tests, and retesting in the event of failure of
all icems of work., including that of his subcontractors, to assure compliance
with the contract provisions. Quality control will bYe established for all
work, except where specific provisions of the contract provide for Government
approvals. inspections, and tests. The CQC system will specifically iaclude,
but not be limited to, the inspections and tests required in the technical
provisinns 5f the contract specifications and shall cover all construction
operations, including both on-site and off-site fabrication.

(b} The Contractor shall provide a CQC representative, supplemented as
1ecessarv hv additinnal personnel, who shall be on the work at all times dur-
-3 srog=ass, with complate authority to take any action necessary to ensure
:-mp'tan:e with the :ontract. The CQC representative shall be appointed by a

.e%ter iddrassad to him and signed by an officer of the firm. This letter
sha.l detail che CQC representative’'s authority and responsihility to act for
the Contractor. The CQC representative shall report directly to an officer of
the firm, and shal! not he the same individual as, nor be subordinate to, the
inh supacriatendent or project manager. The CNC representative shall have no
job-relat2d reyponsibilitias other than quality control.
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(¢) The Contractor shall furnish four copies of the CQC plan to the Con-
tracting Officer within fifteen calendar days after receipt of the Notice of
Award. The CQC plan shall detail the procedures, instructions, and reports to
be used to assure compliance with the contract. Unless specifically author-
ized by the Contracting Officer in writing, no construction will be started
until the CQC plan is approved. This plan will include, as a minimum:

(1) A copy of the letter appointing the CQC representative, signed
by an officer of the firm, outlining the CQC representative's duties, respon-
sibilities, and authority. This letter must include the authority to direct
removal and replacement of any defective work.

(2) The quality control organization in chart form, showing the
relationship of the quality control organization to other elements of the firm.

(3) Names and qualifications of personnel in the quality control
organization.

(&) Area of responsibility and authority of each individual in the ;
quality control organization. ;

{(5) A listing of outside organizations such as testing laboratories, %
architects, and consulting engineers that will be employed by the Contractor, !
and a description of the services these firms will provide. |

(6) Procedures for reviewing all shop drawings, samples, certifi-
cates, or other submittals for contract compliance, including the name of the

person{s) authorized to sign the submittals for the Contractor, as complying
with the contract.

{(7) An inspection schedule, keyed to the construction schedule and
following the order of the specification technical sections, indicating what
inspections and tests, the names of persons responsible for the inspection and

testing for each segment of work, and the time schedule for. each inspection
and test.

(8) The procedures for documenting quality control operation, in-
spection, and testing, with a copy of ali forms and reports to be used for
this purpose. The Contractor shall also include a submittal status log
listing all submittals required by the specifications and stating the action
required by Contractor or the Government. The Contractor shall complete col-
umns ‘a} through (e) of this log and name the persons authorized to review the
submittals.

(4} Inspection procedures shall include, as a3 minimum:

{1) Preparatory Inspection. Preparatory Inspection shall be per-
formed before beginning any work, and in addition, before beginning each seg-
ment ~f work. Preparatorvy Inspection shall include a review of the contract
requirements, the review and approval of shop drawings and other submittal
data, a check to assure that required control testing will be provided, a
physical examination to assure that all materials and equipment confnrm to
approved shop drawings and submittal data, and a check to assure zhat all
required preliminary wnrk has been completed.
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(2) Initial Inspection. An Initial Inspection shall be performed
3s soon as a representative segment of the particular item of work has been
accomplished. Initial inspection shall include performance of scheduled tests,
examination of the quality of workmanship, a review of test results for compli-
ance with contract requirements, a review for omissions or dimensional errors,
and approval or rejection of the initial segment of the work.

(3) Follow-up lnspections. Follow-up Inspections shall be per-
formed daily, and more frequently as necessary, and shall include continued
testing and examinations to assure continued compliance with the contract
requirements.

(e) At least five days after the CQC Plan is submitted, but before con-
struction operations are started, the Contractor shall meet with the Contract-
ing Officer and discuss the quality coatrol requirements. The purpose of Cthe
meecing shall be to develop a mutual understanding relative to details of the
system, including forms to he used for recording the quality coantrol opera-
tions, inspections, tests, approvals, certifications, administration of the
system, and Government surveillance. This meeting shall also develop a sched-
ule for future weekly or biweekly CQC meetings and shall establish procedures
for submission of daily reports and other records and documents.

(£) The Contractor shall submit daily CQC reports to the Coantracting
Officer identifying prime and subcontractor personnel and ‘equipment on the
site, idle equipment and personnel, material deliveries, weather conditions,
work accomplished, inspections and tests conducted, results of inspection and
tests, nature of defects found, causes for rejection, proposed remedial actionm,
and corrective actions taken, together with the following certification: '"Onr
behalf of the Contractor, 1 certify that this report is complete and correct,
and all materials and equipment used and work performed during this reporting
period are in compliance with the contract plans and specifications, te the
hast of my knowledge, except a2s noted above." This certification shall be
signed for the Contractor by the authorized CQC representative,

(g) Test resulrs provided shall cite the contract requirsments, the test
or analysis procedures used, and the acZual test results, and include a state-~
ment that the item tested or analyzed conforms or fails to conform to the
specification requirements. Each report shall be conspicuously stamped on the
cover sheet in largze red letters "CONFORMS" or '"DOES NOT CONFORM" to the spec-
ification requirements as the case may be. All test reports shall “e signed
by a testing laboratory representative authorized to sign certified test re-
ports. The Contractor shall arrange for immediate and direct delivery of the

sizned nrizinal of all reports, certifications, and other documentition to the
Contracting Nfficer.

‘h) All submittals, shop drawings, catalog cuts, samples, etc., unless
othervise specifically noted, shall be approved and certified by the Contrac-
tor as conforming to the drawings and specifications. Four copies of all shop
drawings, catalog cuts, or other submittals, with the Contractor's approval
iadicaced thereon, shall he sent to the Contracting Officer within one working
day of the Contractor's approval.
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77. DAMAGES FOR DELAY - DEFENSE MATERIALS SYSTEM AND PRIORITIES (6-72)

The Government will take no action pursuant to Clause 5 of Standard Form
23A to terminate the right of the Contractor to proceed or to assess liqui~-
dated or actual damages where failure of the Contractor to complete the work
within the time specified is due solely to the operation of the Defense Mate-
rials System and Priorities, provided the Contractor and his subcontractors
comply with the provisions of this System and the Contractor’'s lateness in
completion of the work is not otherwise caused by the fault or negligence of
the Contractor. Such delays will be excusable within the meaning of Clause 5,
and the Contractor will be entitled to a time extension by reason thereof.

78. SPECIFICATIONS AND STANDARDS (6-72)

The specifications and standards referenced in this specification (in-
c¢luding addenda, amendments, and errata listed) shall govern in all cases
where references theretn are made. In case of differences between these spec-
ifications or scandards and this specification or its accompanying drawings,
this specification and its accompanying drawings shall govern to the extent of
such differences; otherwise, the referenced specifications and standards shall
apply. The requirement for packaging, packing, marking, and preparation for
shipment or delivery included in the referenced specifications shall apply
only to materials and equipment that are furnished directly to the Government
and not to materials and equipment that are to be furnished and installed by
the Contractor.

(a) When a number in parenthesis is suffixed to a NAVFAC, NAVDOCKS,
Military or Federal Specification, it denotes the effective amendment or
change to the document. Amendments to Federal and Military Specificatioms
shall be designated by placing the notation, "Amendment 1" under the basic
specification designation.

{b) Unless otherwise specified by this contract specification, all tests
required by the referenced specifications and standards shall be conducted at
no expense to the Government under the supervision of and in a laboratory ac-
ceptable to the Government.

fc) Application for specifications other than NAVFAC, Yards and Docks,
Military or Federa! specifications should be made to the organizations pub-
lishing them. NAVFAC, Yards and Docks, Federal, and Military specifications
mav he nrdarad from Commanding Officer, Naval Publications and Forms Center,
5301 Tahbor Avenue, Philadelphia, Pennsylvania 19120. However, a copy of all
raferenced documents will be available for examination only at the office of
the Offi~er in Charge of Construction.

79. SECURITY REQUIREMENTS (6-72)

No emplovee or representative of the Contractor will be admitted to the
site of the work unless he furnishes satisfactory proof that he is a citizen
nf the United States or, is specifically authorized admittance to the site of
the work by the 0OICC.
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80. STATION REGULATIONS (6-72) -

The Contractor and his employees and subcontractors shall become familiar -
with and obey all Station regulations including fire, ctraffic, and security
regulations. All personnel employed on the station shall keep within the
limits of the work (and avenues of ingress and egress), and shall not entes
any restricted areas unless required to do so and are cleared for such entry.
The Contractor's equipment shall be coanspicuously marked for identification.

81. ORDER OF WORK (8-75)

The Contractor shall schedule his work as to cause the least amount of
interference with Station operations. Work schedules shall be subject to the
approval of the Officer in Charge of Construction. Permission to connect or .
interrupt any Station Roads, Railroads and/or utility service shall be re-
quested in writing a minimum of 15 calendar days prior to the desired date of 1
interruption.

82. SCHEDULE OF PRICES (6-72) ' i

Within 5 days of receipt of a Notice of Award, the Contractor shall pre-
pare and submit to che Officer in Charge of Coanstruction, a Schedule of Prices
(Construction Contract), NAVFAC 4330/4. The schedule shall consistc of a de~-
tailed breakdown of the contract price, giving the quantities for each of the
various kinds of work, the unit prices, and the total prices therefor. The
detailed breakdown shall be segregated under each of the construction cate-
gories given hereinafter. The required schedule must be based on the actual
breakdown of the bid price. Accordingly, subconctractors who may be iavolved
in work under more rthan one of these categories shall be advised of this re-
quirement in order to assure their being in a position to furnish these data
without delay. The format, content, and number of copies required shall be as
further prescribed by the Officer in Charge of Comnstruction and shall be sub-
ject to his approval. The submission of the required data shall not otherwise
affect the contract terms. Form NAVFAC 4330/4 will be furnished by the Officer
in Charge of Construcction.

83. CONTRACTOR'S INVOICE AND CONTRACT PERFORMANCE STATEMENT (6-72)

Requests for payment in accordance with the terms of the coatract shall
consist of:

{a) Contractor’'s ilnvoice on form NAVFAC 10-7300/30, which shall show, in
summary form, the basis for arriving at the amount of the invoice, and

(%) - Contract Performance Statement on form NAVFAC 10-7300/31, which shall
show in detail, the estimated cost percentage of completion and value of com-
pleted performance for each of the coastruction categories given hereinafter.

; The format, content, and number of copies required shall be as further pre-
-1 scribed by the Officer in Charge of Construction and shall be subject to his
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approval. The submission of the required data shall not otherwise affect the
contract terms. Forms NAVFAC 10-7300/30 and 10-7300/31 will be furnished by
the Officer in Charge of Constructionm.

84. AS-BUILT RECORD OF MATERIALS USED IN BUILDINGS (6-72)

Prior to completion of the contract, the Contractor shall furnish an "as-
. built" record of materials used in the construction. Submittal of this data
¥ is made a condition for final payment under the contract. Where several manu-
; . facturer's brands, types, or classes of the item listed have been used in the
project, the specific areas where each item was used shall be designated.

Designations shall be keyed to the area and space designations on the contract
e drawings.

85. OPTIONAL REQUIREMENTS (6-72)

Where a choice of materials and/or methods is permitted herein, the Con-

tractor will be given the right to exercise the option unless stated specifi-
cally otherwise.

;‘ 86. PROPOSED MATERIAL SUBMITTALS REQUIRED OF THE CONTRACTOR (6-72)

; Proposed material submittals required of the Contractor shall be made
allowing sufficient time for processing, reviews, approval, and procurement
before the Contractor is ready to use the material. No material shall be used

prior to written approval. Submittals shall be prepared and assembled as
follows:

(a) Submit seven copies of each submittal.

(b) Present all submittals for each specification section as a complete
bound volume, titled with project title and contract number.

(¢) Provide index of included items with each volume. Title the index
with applicable specification section name and number.

(d) Clearly mark each item in volume with specification paragraph number
to which it pertains.

(e) Assemble each volume in same numerical sequence as specifications
section paragraphs.

(f) See individual technical sections for additional information.

The Contractor shall cert.fv on all submittals that the material being
proposed conforms to contract requirements, 1In the event of any variance, the
Contractor shall state specifically which portions vary, and request zpproval
of a substitute. The Contractor shal!l also certify that all Contractor-
furnished equipment can be installed in the asllocated spaces. Incomplete
submittals and submittals with inadequate data will be rejected.
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87. CATALOG DATA (6-72)

Catalog data shall be printed pages on permanent copies of the manufac-
turer's catalogs.

88. SAMPLES (6~72)

Samples in the number specified, shall be shipped prepaid, and delivered
as directed by the Officer in Charge of Construction. Samples shall be marked
to show name of material, name of supplier, contract number, segment of work
where material represented by sample is to be used, and name of Contractor
submitting sample.

89. STORM PROTECTION (6-72)

Should warnings of winds of gale force or stronger be issued, the Con-
tractor shall take every practicable precaution to minimize danger to persom,
to the work and to adjacent property.

90. CONTRACTOR’S DAILY REPORT (6-72)

The Contractor will be required to submit a "Daily Report to Inspector,"
Form NAVPAC 4330/34. The forms shall be completed daily and delivered to the
Officer in Charge of Construction. Data to be included in the form is data on
vorkers by classification, the move~on and move-off of construction equipment
furnished by the prime and subcontractor or furnished by the Government, and
materials and equipment delivered to the site of installation in the work.

If Clause 76, "Contractor Quality Control" is applicable to this contract,
the information required by this clause shall be submitted as part of the re-
ports required under Clause 76.

91. WORK QUTSIDE REGULAR. HOURS (6-72)

1f the Contractor desires to carry on work outside regular hours or on
Saturdays, Sundays, or holidays, he shall submit aspplication to the 0fficer in
Charge of Construction, but shall allow ample time to enable satisfactory ar-
rangements to be made by the Government for inspecting the work in progress.
At night, he shall light the different parts of the work in an approved manner.
All utility cutovers shall be made after normal working hours or on weekends.
Anticipated costs shall be included in the bid.

92. EXISTING WORK (6-72)
The disassembling, disconnecting, cutting, removal or altering in any way

of existing work shall be carried on in such a manner as to prevent injury or
damage to all pcrtions of « ¢isting work, whether they are to remain in place,
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be re-used in the new work, or be salvaged and stored. All portions of exist-
ing work which have been cut, damaged or altered in any way during consisuction
operations shall be repaired or replaced in kind and in an approved manner to
match existing or adjoining work. All work of this nature shall be performed
by the Contractor at his expense and shall be as directed. Existing work
shall, at the completion of all operations, be left in a condition as good as
existed before the new work started.

93. SUBCONTRACTING PLAN FOR SMALL BUSINESS AND SMALL DISADVANTAGED BUSINESS
CONCERNS (FORMALLY ADVERTISED) (1980 AUG)

(a) This provision does not apply to small business concerns.

(b) The apparent low bidder, upon request by the Contracting Cfficer,
shall submit a subcontracting plan which addresses separately subcontracting
with small business concerns and small disadvantaged business concerns, and
which shall be included in and made a2 materiai part of the resultant contract.
The subcontracting plan shall be submitted within the time specified by the
Contracting Officer. Failure to submit the subcontracting plan shall make the
bidder ineligible for the award of a contract. As a minimum, tha subcontract-
ing plan sha!l include:

(1) Separate percentage goals (expressed in terms of percentage of
total planned subcontracting dollars) for the utilization as subcontractors of
small business concerns and small business concerns owned and controlled by
socially and economically disadvantaged individuals: for the purposes of the
subcontracting plan, the Contractor shall include all subcontracts to be
awarded for the specific purpose of performing this contract and may include a
proportionate share of supplies and services whose costs are normally allocated
as indirect or overhead costs when reasonably determined to be attributable to
this contract.

a. A statement of: (i) total dollars planned to be subcon-
tracted; (ii) total dollars planned to be subcontracted to small business:

and (iii) total dollars planned to be subcontracted to smail disadvantaged
business.

b. A description of the principal supply and service areas to
be subcontracted and an identification of those areas where it is pianned to
use (i) small business subcontractors, and (ii) small disadvantaged business
subcontractors.

&. A statement of the method used in developing proposed sub-
contracting goals for small business and small disadvantaged business concerns.

d. 1If the offeror includes indirect and overhead costs as an
element in establishing the goals in the subcontracting plan, the method used
in determining the proportionate share of indirect and overhead costs incurred
with (i) emall business, and (ii) smail disadvantaged business subcontractors
shall be expiained.




e. A statement of the method used for solicitation purposes
(e.g., did the offeror use company source lists, the small business and dis-
advantaged small business source identification system provided by the Small
Business Administration's Procurement Automated Source System, the National
Minority Purchasing Council Vendor Information Service, or the services
provided by the U.S. Department of Commerce Minority Business Development
Agency's Research and Information Division, and the facilities of small busi-
ness and disadvantaged business trade associations?).

(2) The name of an individual within che employ of the bidder who
will administer the subcontracting plan of the bidder and a description of the
duties of such individual; !

(3) A description of the efforts the bidder will make to assure
that small business and small disadvantaged business concerns will have an
equitable opportunity to compete for subcontracts:

(4) Assurances that the bidder will include the clause entitled
Utilization of Small Business and Small Disadvantaged Business Concerns in all
subcontracts which offer further subcontracting possibilities in the Uniced
States, and that the bidder will require all subcontractors (except small
business concerns) who receive subcontracts in excess of $1 million in the
case of a conzract for the construction of any public facility, or in excess
of $500,000 in the case of all other contracts, to adopt a plan in coasonance
with this clause; «

(5) Assurances that the bidder will submit such periodic reports
and cooperate in any studies or surveys as may be required by the contracting 1
agency or the Small Business Administration ian order to determine the extent
of compliance by the bidder with the subcontracting pian; and {

(6) A recitation of the types of records the successful didder will
maincain to demonstrate procedures which have been adopted to comply with the
requirements and goals set forth in the plan, includiang the establishment of
source lists of small business concerns and small disadvantaged business con-
cerns; and efforts to identify and award subcontracts to such small business
concerns. The recards shall include at least the following {these records

may be maintained on 2 plant-wide or company-wide bHasis unless otherwise
indicated):

3. Small and disadvantaged business source lists, guides, and
other data identifying small and small disadvantaged business vendors.

b. Organizations contacted for small and disadvantaged business i
{
enurces. :

¢. On a contract-by-contract basis, records on all subcontract j
solicitations nver $100,000, indicating on each salicitation (i) whether small
busianges was anlicited and if not, why not; {ii) whether small disadvantaged
business was solicicted and if not, why not: and (iii) reasons for the failure
of responding small businessas or small disadvantaged businesses to receive
the subcontract award.
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d. Records to support such efforts as:

(i) contacts with disadvantaged and small business trade
associations;

(ii) contacts with business development organizations; and

(iii) attendance at small and disadvantaged business pro-
curement conferences and trade fairs.

e. Records to support internal activities to guide and encour-
age buyers such as:

(i) workshops, seminars, training programs,etc., and
(ii) monitoring activities to evaluate compliance.

f. On a contract-by-contract basis, records to support award
data submitted to the Govermment to include name, address, and size status of
subcontractor.

(2) 1In order to effectively implement this plan, the Contractor shall:
(1) 1Issue and promulgate company-wide policy statements in support

of this effort, develop written procedures and work instructions, and assign
specific responsibilities regarding the requirements of this clause.

(2) Demonstrate continuing management interest and involvement in
i support of these programs through such actions as regular reviews of progress
j and establishment of overall corporate and divisional goals and objectives,

!.
|

(3) Train and motivate contractor personnel in support of these
programs.

(4) Assist small business and small disadvantaged business concerns
bv arranging solicitations, time for the preparation of bids, quantities,
specifications, and delivery schedules so as to facilitate the participation
by such concerns. Where the Contractor's lists of potential small business
and disadvantaged subcontractors are excessively long, resasonable effort shall
be made to give all such small business concerns an opportunity to compete
over a period of time.

(5) Provide adequate and timely consideration of the potentialities
>f small business and small disadvantaged business concerns in all "make-or-
buv'" decisions.

{6) Counsel and discuss subcontracting opportunities with represen-
tatives of small and disadvantaged business firms as are referred by the Small
and Disadvantaged Business Utilization Specialist responsible for monitoring
perfrrmance under this program and representatives of the SBA.

{d) The Contractor shall submit DD Form 1140-1 in accordance with in=-
structions provided on the form.
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(e) The bidder understands that: -

(1) Prior compliance of the bidder with other such subcontracting -
plans under previous contracts will be considered by the Contracting Officer
in determining the respoasibility of the bidder for award of the contract.

(2) The failure of any Contractor or subcontractor to comply in
good faith with (i) the clause entitled Utilization of Small Business Concerns
and Small Disadvantaged Business Concerns, or (ii) the terms of any subcon-
tracting plan required by this Small Business and Small Disadvantaged Business
Subcontracting Plan (Advertised) provision, will be a material breach of the
contract or subcontract.

(£) 1In the acquisition of commercial products, the bidder further under-
stands that:

(1) If a commercial product (defined below) is offered, the re-
quired subcontracting plan may cover the company's production generally, both
for Government contracts and for regular commercial sales, rather than just
this acquisition. In such cases, the Contractor may request approval from the
Contracting Qfficer to submit one company-wide, or division-wide, ananual plan. .
If such request is deemed appropriate, the offeror shall submit a proposed s
company-wvide, or division-wide, annual plan for acceptance.

(2) Upon approval by the Contracting Officer, the plan will remain
in effect for the company's entire fiscal year. During this period, Government
contracts for commercial products of the affected company or division will not
be required to contain individual subcontracting plans relating only to the
supply or services being acquired, unless the Contracting Qfficer determines
for a particular contract that there are unforeseen possibilities for small
business and small disadvantaged business subcontracting.

(3) Ac least 60 days before the scheduled termination of the company
ot division-wide plan, the Contractor may submit to the Contracting Officer a
proposed company or division-wide subcontracting plan for its commercial prod-
ucts for the succeeding fiscal year. If the plan would otherwise terminate
prior to approval of the succeeding fiscal year's plan, it will remain in ef-
fect until che succeeding plan is accepted or rejecced, but no longer than 60
days after the end of the company's fiscal year.

(4) For the purpose of this program, the term "commercial product”
means a product in regular production sold in substantial quantities to the
general public and/or industry at established catalog or market prices. A
product which, in the opinion of the Contracting Officer, differs only insig-
nificantly from the Contractor's commercial product may be regarded for the
purpose of this clause as a commercial product. (DAR 7-~104.14)

94. PREFERENCE FOR DOMESTIC SPECIALTY METALS (1972 NOV)

e AL ek

. (a) The Contractor agrees that any specialty metals (as hereinafter

defined) furnished by it or purchased by it for direct incorporation in any
article delivered to the Government under this contract shall have been melted 4
in the United States, its possessions, or Puerto Rico, provided that this
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zlause shall have no effect to the extent that the Secretary or his designee
determines, as to any such articles, that a satisfactory quality and suffi-
¢ient quantity cannot be procured as and when needed at United States market
prices.

(b) For the purposes of this clause, the term "specialty metals" means:

(i) steels, where the maximum alloy content exceeds one or more of
the following limits: manganese, 1.65 percent; silicon, 0.60 percent; or cop-
per 0.60 percent or which contains more than 0.25 percent of any of the fol-
lowing elements: aluminum, chromium, cobalt, columbium, molybdenum, nickel,
titanium, tungsten or vanadium;

(ii) metal alloys consisting of nickel, iromn-nickel and cobalt base

allovs containing a total of other alloying metals (except iron) in excess of
ten percent (102);

(iii) titanium and titanium alloys; or

(iv) zirconium and zirconium base alloys. (DAR 7-104.93(b))

95. ENVIRONMENTAL LITIGATION (12-74)

{a) 1f the performance of all or any part of the work is suspended,
delayed, or interrupted due to an order of a court of competent jurisdiction
as a result of environmental litigaction as defined below, the Contracting
Officer, at the request of the Contractor, shall determine whether the order
is due in any part to the acts or omissions of the Contractor or a subcon-
tractor at any tier not required by the terms of this contract. If it is
determined that the order is not due in any part to acts or omissions of the
Contractor or 3 subcontractor at any tier other than as required by the terms
2f this contract, such suspension, delay, or interruption shall be considered
as if ordered by the Contracting Officer in the administration of this con-
cract under the terms of the "Suspension of Work" clause of this contract.
The period of such suspension, delay, or interruption shall be considered un-
reasonable. and an ad justment shall be made for any increase in the cost of
performance of this contzract (excluding profit) as provided in that clause,
subject to all the provisions thereof.

{b) The term "environmental litigation," as used herein, means a lawsuit
alleging that the work will have an adverse effect on the environment or that
the Government has not duly considered, either substantively or procedurally,
the effect nf the work on the environment.

96. COST ACCOUNTING STANDARDS (1978 MAY)

(Applicable onlv if the price of this contract exceeds 5$100,000 and the
contract Is not exempt under DAR 3-1204.)

(a) Uni2gs the Cost Accounting Standards Board has prescribed rules or
regulations exempting the Contractor or this contract from standards, rules,
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and regulations promulgated pursuant to 50 U.S.C. App. 2168 (Public Law 91-379, -
August 15, 1970), the Contractor, in connection with this contract shall:

(1) By submission of a Disclosure Statement, disclose in writing
his cost accounting practices as required by regulations of the Cost Account-
ing Standards Board. The required disclosures must be made prior to contract
award unless the Contracting Officer provides a written notice to the Contrac~
tor auchorizing post-award submission in accordance with regulations of the
Cost Accounting Standards Board. The practices disclosed for chis contract
shall be the same as the practices currently disclosed and applied on all
aother contracts and subcontracts being performed by the Contractor and which
contain this Cost Accounting Standards clause. I[f the Contractor has notified
the Contracting Officer that the Disclosure Stateament contains trade secrets
and commercial or financial information which is privileged and coafidential,
the Disclosure Statement will bYe protected and will not be released outside
the Government.

(2) Follow consistently the cost accounting practices disclosed
pursuant to (1) above in accumulating and reporting contract performance cost
data concerning this contract. 1f any change in disclosed practices is made
for purposes of any contract or subcontract subject to Cost Accounting Stand-
ards Board requirements, the change must be applied prospectively to this
contract, and the Disclosure Statement must be amended accordingly. 1If the
contract price or cost allowance of this contract is affected by such changes,
ad justment shall be made in accordance with subparagraph (a)(4) or (a)(5)
below, as appropriate.

(4) Comply with all Cost Accounting Standards in effect on the Jate
of award of this contract or if the Contractor has sudmitrzed cost or pricing
data, on the date of final agreement on price as shown oan the lontractor's
signed certificate of current cost or priciang data. The Contractor shall also
comply with any Cost Accounting Standard which hereafter becomes applicable to
1 contract or subcontract of the Contractor. Such compliance shall be required
prospectively from the date of applicability 2o such contract or subcontrac:.

(4) (A) Agree to an equitabdble adjustment as provided in the changes
clause of this contract if the contract cost is affected by a change which,
pursuant to (3) sbove, the Contractor is required to make his established cost
accounting practices whether such practices are covered by a Disclosure State-
ment or not.

(B) Negotiate with the Contracting Officer co determine the
terms and cnnditions under which a change may be made to aither a disclosed
c7st aceaunting practice or an established cost accounting practice, other
than a changze made under other provisions of this subparagraph (4): Provided,
that no agreement mav be made under this provision that will increase costs
paid by the United States.

(C) When the parties agree to a change to either a disclosed
cost accounting practice or an established cost accounting practice, other
than a change under (4)(A) above, negotiate an equitable adjustment as pro-
vided in the changes clause of this contrace.
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(5) Agree to an adjustment of the contract price or cost allowance,
as appropriate, if he or a subcontractor fails to comply with an applicable
Cost Accounting Standard or to follow any practice disclosed pursuant to sub-
paragraphs (a)(1) and (a)(2) above and such failure results in any increased
cost paid by the United States. Such adjustment shall provide for recoverv of
the increased costs to the United States together with interest thereon com-
puted at the rate determined by the Secretary of the Treasury pursuant to Pub-
lic Law 92-41, 85 STAT. 97, or seven percent (7Z) per annum, whichever is
less, from the time the payment by the United States was made to the time the
adjustment is effected.

(b) 1f the parties fail to agree whether the Contractor or a subcon-
tractor has complied with an applicable Cost Accounting Standard, rule, or
regulation of the Cost Accounting Standards Board and as to any cost adjust-
ment demanded by the United States, such failure to agree shall be a dispute
concerning a question of fact within the meaning of the disputes clause of
this contract.

(¢) The Contractor shall permit any authorized representatives of the
head of the agency, of the Cost Accounting Standards Board, or of the Comp-
troller General of the United States to examine and make copies of any docu-
ments. papers, or records relating to compliance with the requirements of this :
clause.

(d) The Contractor shall include in all negotiated subcontracts which he !
enters into the substance of this clause except paragraph (b), and shall re~ ;
quire such inclusion in all other subcontracts of any tier, including the ob-
ligation to comply with all Cost Accounting Standards in effect on the date of
award of the subcontract or if the subcontractor has submitted cost or pricing
data, on the date of final agreement on price as shown on the subcontractor's
sizned certificate of current cost or pricing data. This requirement shall
apply onlvy to negotiated subcontracts in excess of S100,000 where the price
n2gotiated is not based on:

(i) established catalog or market prices of commercial items soi¢ in
substantial quantities to the general public, or

fii) prices set by law or regulation and except that the requirement
sha!l not applv to negotiated subcontracts otherwise exempt from the require-
men: to accept the Cost Accounting Standards clause by reason of Sectiom
331.30(b) of Title 4 Code of Federal Regulations (4 CFR 331.30(b)).

Nete: /1) Subcontractors shall be required tn submit their Disclosure
Statement: tn the Contractor. However, if 3 subcontractor has previously sub-
mitt=7 nis Disclosure Stitement ton a Government Administrative Contracting
Nfi cer (ACO) he may sat:sfy that requirement by certifying to the Contractor
the dacte of such Statement and the address of the ACO.

Note: (2) 1In anv case where a subcontractor determines that the Dis-
ciosure Statement infnrmation is privileged and confidential and decliines to
provide it to his Contractor or higher tier subcontractor the Contractor may
, authorize direct submission of that subcontractor's Disclosure Statement to
- the same Government offices to which the Contractor was required to make sub-
! mission of his Disclosure Statement. Such authorization shall in no way
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relieve the Contractor of liability as provided in paragraph (a)(5) of this
clause. In view of the foregoing and since the contract may be subject to

ad justment under this clause by reason of any failure to comply with rules,
regulations, and Standards of the Cost Accounting Standards Board in connec~
tion with covered subcontracts, it is expected that che Contractor may wish to
include a clause in each sueh subcontract requiring the subcontractor to ap~-
propriately indemnify the Contractor. However, the inclusion of such a :lausa
and the terms thereof are matters for negotiation and agreement between the
Contractor and the subcontractor, provided that they do not conflict with the
duties of the Contractor under its coatract with the Government. It is also
expected that any subcontractor subject to such indemnification will generally
require substantially similar indemnification to be submitted by his sub-
contractors. '

Note: (3) T1f the subcontractor is a business unit which, pursuant to %
CFR 332 is entitled to elect modified contract coverage and to follow Stand-
ards 401 and 402 only, the clause entitled "Disclosure and Consistency of Cost
Accounting Practices” set forth in DAR 7-104.83(a)(2) shall be inserted in
lieu of this clause.

(e) The terms defined in Section 331.20 of Part 33l of Title &4, Code of
Federal Regulations (4 CFR 331.20) shall have the same meanings herein. Aas
there defined, "negotiated subcontract" means "any subcontract except a firm
fixed-price subcontract made by a Contractor or subcontractor after receiving
offers from at least two firms not associated with each other or such Contrac-
tor or subcontractor, providiag (l) the solicitacion to all competing firms is
ideatical, (2) price is the only consideration in selecting the subcontractor
from among the competing firms solicited, and (3) the lowest offer received in
compliance with the solicitation from among those solicited is acceoted."

(DAR 7-104.83)

37. AFFIRMATIVE ACTINON COMPLIANCE REQUIREMENTS FOR CONSTRUCTION (1973 SEP)

(a) As used in this clause:

(1) "Covered area" means the eographical area described in the
solicication from which this contract resulted:

(2) "Director" means Director, Office of Federal Contract Compliance
Programs, United States Department of Labor, or any person co whom the Director
delegates authority:

‘3) "Employer ijentification number" means the Federal Social Secur-
ity numher used on the Employer's Quarterly Federal Tax Return, U.S. Treasury
Jepartment Form 941.

(4) '"™Minority” includes:

(1) B8lack (all persons haviag origins in any of the Black
African racial groups not of Hispanic origin);

(ii) Hispanic (all persons of Mexican, Puerto Rican, Cuban,
Central or South American or other Spanish Culture or origin, regardless of
race):
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(iii) Asian and Pacific Islander (all persons having origins in
any of the original peoples of the Far East, Southeast Asia, the Indian Sub~
continent, or the Pacific Islands); and

(iv) American Indian or Alaskan Native (all persons having ori-
gins in any of the original peoples of North America and maintaining identifi-

. able cribal affiliations through membership and participation or community
> identification).

(b) Whenever the Contractor, or any subcontractor at any tier, subcon-
tracts a portion of the work involving any construction trade, it shall physi-
cally include in each subcontract in excess of $10,000 the provisions of this
clause and the Notice which contains the applicable goals for minority and
female participation and which is set forth in the solicitation from which
this contract resulted.

L R

1Y

{c) 1f the Contractor is participating (pursuant to 41 CFR 60-4.5) in a
Hometown Plan approved by the U.S. Department of lLabor in the covered area
either individually or through an association, its affirmative action obliga-
tions on all work in the Plan area (including goals and timetables) shall be
in accordance with that Plan for those trades which have unions participating
9 in the Plan. Contractors must be able to demonstrate their participation in

: ‘ and complianze with the provisions of any such Hometown Plan. Each Contractor
or subcontractor participating in an approved Plan is individually required to
comply with its obligations under the EEO clause, and to make a good faith
effort to achieve each goal under the Plan in each trade in which it has
employees. The overall good faith performance by other Contractors or sub-

' contractors toward a goal in an approved Plan does not excuse any covered Con-
tractor's or subcontractor's failure to take good faith efforts to achieve the
Plan goals and timetables.

(d) The Contractor shall implement the specific affirmative action
standards provided in paragraph (g)(1) through (16) of this clause. The goals
set forth in the solicitation from which this contract resulted are expressed
as percentages of the total hours of employment and training of minority and
: female utilization the Contractor should reasonably be able to achieve in each
i construction trade in which it has employees in the covered area. The Con-

' tractor is expected to make substantially uniform progress toward its goals in
each craft during the period specified.

{e)} Neither the provisions of any collective bargaining agreement, nor
the failure by a union with whom the Contractor has a collective bargaining
agreement, to refer either minorities or women shall excuse the Contractor's
obligations under this clause, Executive Order 11246, or the regulations pro-
mulgeted pursuant thereto.

(£) 1In order for the nonworking training hours of apprentices and
trainees to be counted in meeting the goals, such apprentices and trainees
must be emploved by the Contractor during the training period, and the Con-
tractor must have made a commitment to employ the apprentices and trainees at
the completion of their training, subject to the availability of emplovment
, opportunities. Trainees must be trained pursuant to training programs ap-

X proved by the U.S. Department of Labor.
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(g) The Contractor shall take specific affirmative actions to ensure
equal employment opportunity. The evaluation of the Contractor's compliance
with this clause shall be based upon its effort to achieve maximum results
from its actions. The Contractor shall document these efforts fully, and
shall implement affirmative action steps at least as extensive as the
£51lowing:

(1) Ensure and maintain a working environment free of harassment,
intimidation, and coercion at all sites, and in all facilities at which the
Contractor's employees are assigned to work. The Contractor, where possibie,
will assign two or more women to each construction project. The Contractor
shall specifically ensure that all foremen, superintendents, and other on-site
supervisory personnel are aware of and carry out the Contractor's obligation
to maintaia such a working environment, with specific attention to minority or
female individuals working at such sites or in such facilities.

(2) Establish and maintain a current list of minority and female
recruitment sources, provide written notification to minority and female re-
cruitment sources snd to community organizacions when the Contractor or its
unions have employment opportunities available, and maintain a record of the
organizations' responses.

(3) Maintain a current file of the names, addresses and telephone
numbers of each minority and female off-the-street applicant and minority or
female referral from a union, a recruitment source or community organization
and of what action was taken with respect to each such individual. 1If such
individual wvas sent to the union hiring hall for referral and was not referred
back to the Contractar by the union or, if referred, not emploved by the Con-
tractor, this shall bSe documented in the file with the reason therefor, along
with whatever additional actions the Contractor may nave taken.

{4) Provide immediate written notification to the Director when the
union or unions with which the Contractor has a collective bargaining agree-
ment has "ot referred to the Contractor a minority person or woman sent by the
Contractor, or when the Contractor has other information that the union refer-
ral process has impeded the Contractor's efforts to meet its obligatioms.

(5) Develop on-the-job training opportunities and/or participate in
training programs for the area which expressly include minorities and women,
including upgrading programs and apprenticeship and trainee programs relevant
to the Contractor's employment needs, especially those programs funded or ap-
proved by the Department of Labor. The Contractor shall provide notice of
these programs to the sources compiled under (g)(2) above.

(6) Disseminate the Contractor's EEO policy by providing notice of
the policy to unions and training programs and requesting their cooperation ia
assisting the Contractor in meeting its EEO obligations; by including it in
any policy manual and collective bargaining agreement; by publiciziag it in
the company newspaper, annual report, etc.; by specific review of the policy
with all management personne! and with all minority and female employees at
least once a year; and by posting the company EEO policy on bulletin boards
accessible to all employees at each location where construction work is
per formed.




(7) Review, at least annually, the company's EEO policy and affirm-
ative action obligacions under this clause with all employees having any re-
sponsibility for hiring, assignment, layoff, termination or other employment
decisions including specific review of these itams with onsite supervisory
personnel such as superintendents, general foremen, etc., prior to the initia-
tion of construction work at any job site. A written record shall be made and
maintained identifying the time and place of these meetings, persons attend-
ing, subject matter discussed, and disposition of the subject matter.

(8) Disseminate the Contractor's EEO policy externally by including
it in any advertising in the news media, specifically including minority and
female news media, and providing written notification to and discussing the
Contractor's EEO policy with other Contractors and subcontractors with whom
the Contractor does or anticipates doing business.

(9) Direct its recruitment efforts, both oral and written, to
minority, female and community organizations, to schools with minority and
female students and to minority and female recruitment and training organiza-
tions serving the Contractor's recruitment area and employment needs. Not
later than one month prior to the date for the acceptance of applications for
apprenticeship or other training by any recruitment source, the Contractor
shall send written notification to organizations such as the above, describing
the openings, screening procedures, and tests to be used in the selection
process.

(10) Encourage present minority and female employees to recruit
other minority persons and women and, where reasonable, provide after schoel,
summer and vacation employment to minority and female youth both on the site
and in other areas of a Contractor's workforce.

(11) Validate all tests and other selection requirements where
there is an obligation to do so under 41 CFR Part 60-3.

{(12) Conduct, at least annually, an inventory and evaluation at
least of all minoritv and female personnel for promotional opportunities and
encourage these employees to seek or to prepare for, through appropriate
training. etc., such opportunities.

(13) Ensyre that seniority practices, job classifications, work
assignments and other personnel practices, do not have a discriminatory effect
by continually monitoring all personnel and employment related activities to
ensure that the EEO policv and the Contractor's obligations under this clause
are heing carried out. :

f14) Ensure that all facilities and company activities are non-
segregated except that separate or single-user toilet and necessary changing
facilities shall be provided to assure privacy between the sexes.

(15) Document and maintain a record of all solicitations of offers
for subcontracts from minority and female construction contractors and sup-
pliers. including ecirculation of solicitations to minority and female con-
tractor associations and other business associations.




(16) Conduct a review, at least annually, of all supervisors' ad-
herence to and performance under the Contractor's EEO policies and affirmative
action obligations. :

(h) Contractors are encouraged to participate in voluntary associations
which assist in fulfilling one or more of their affirmative action obligations
((g)(1) through (16)). The efforts of a contractor association, joint
contractor-union, contractor-community, or other similar group of which the
Contractor is a member and participant, may be asserted as fulfiiling any one
or more of its obligations under (g)(1l) through (16) of this clause provided
that the Contractor actively participates in the group, makes every effort to
assure that the group has a positive impact on the employment of minorities
and women in the industry, ensures that the concrete benefits of the program
are reflected in the Cauntractor's minority and female workforce participation,
mak2s good faith effort to meet its iadividual goals and timetables, and can
provide access to documentation which demonstrates the effectiveness of ac-
tions taken on behalf of the Contractor. The obligation to comply, however,
is the Contractor's and failure of such a group to fulfill an obligation shall
aot be a defense for che Contractor's noncompliance.

(i) A single goal for minorities and a separate single goal for women
have been established. The Coantractor, however, is required to provide equal
employment opportunity and to take affirmative action for all minority groups,
both male and female, and all women, both minority and non-minority. Conse-
quently, the Contractor may be in violation of the Executive Order if a par-
ticular group is employed in a substantially disparate manner (for example,
even though the Contractor has achieved its goals for women generaily, the
Contractor may be in violation of the Executive Order if a specific minority
group of women is underutilized).

{j) The Contractor shall aot use the zrals and timetables or affirmative
action standards to discriminate against any person because of race, color,
religion, sex, or national origin.

(k) The Contractor shall not enter into any subcontract with any person
or firm debarred from Government contracts pursuant to Executive Ovder 11246,

(1) The Contractor shall carry out such sanctions and senalties for vio-
lation of this clause and of the Equal Opportunity Clause, iancluding suspen-
sion, termination and cancellation of existing subcontracts as may be imposed
or ordered pursuant to EZxecutive Order 11246, as amended, and its implementing
regulations, by the 0ffice of Federal Contract Compliance Programs. Any Comn-
tractor who fails to carry out such sanctions and penalties shall be in viola-
tion of this clause and Executive Order 11246, as amended.

(m) The Contractor, in fulfilling its obligations under this clause,
shall implement specific affirmative action steps, at least as extensive as
those standards prescribed in paragraph (g) of this clause, so as to achieve
maximum results from its efforts to ensure equal employment opportunity. If
the Contractor fails to comply with the requirements of the Executive Order,
the implementing regulations, or this clause, the Director shall proceed in
accordance with 41 CFR 60-4.8,




(n) The Contractor shall designate a responsible official to monitor all
employment related activity to ensure that the company EEO policy is being
carried out, to submit reports relating to the orovisions hereof as may be
required by the Government and to keep records. Records shall at least in-
clude for each employee the name, address, telephone numbers, construction
trade, union affiliation if any, employee identification number when assigned,
social security number, race, sex, status (e.g., mechanic, apprentice, trainee,
helper, or laborer), dates of changes in status, hours worked per week in the
indicated trade, rate of pay, and locations at which the work was performed.
Records shall be maintained in an easily understandable and retrievable form:
however, to the degree that existing records satisfy this requirement, Con-
tractors shall not be required to maintain separate records.

(o) Nothing herein provided shall be construed as a limitation upon the
application of other laws which establish different standards of compliance or
upon the application of requirements for the hiring of local or other area
residents (e.g., those under the Public Works Employment Act of 1977 and the
Community Development Block Grant Program).

92. AFFIRMATIVE ACTION FOR HANDICAPPED WORKERS (1976 MAY)

(a) The Contractor will not discriminate against any employee or appli-
cant for employment because of physical or mental handicap in regard to anv
position for which the employee or applicant for emplovment is qualified. The
Contractor agrees to take affirmative action to employ, advance in emplovment
and otherwise treat qualified handicapped individuals without discrimination
based upon their physical or mental handicap in all employment practices such
as the following: employment., upgrading, demotion or transfer, recruitment,
advertising, layoff or termination, rates of pav or other forms of compensa-
tion, and selection for training., including apprenticeship.

(b) The Contractor agrees to comply with the rules, regulations, and
relevant orders of the Secretary of Labor issued pursuant to the Act.

{c) 1In the event of the Contractor's noncompliance with the requirements
of this clause, action for noncompliance may be taken in accordance with the
rules, rezulatinns and relevant orders of the Secretary of Labor issued pur-
suant to the Act.

{d) The Contractor agrees to post in conspicuous places. available to
emplovecs and applicants for emplovment, notices in a form to be prescribed bv
the Directnr, provided by or through the Contracting Officer. Such notices
shail state the Contractnr's obligation under the law to take affirmative ac-
tion to emplov and advance in emplovment qualified handicapped emplovees and
applicants for emplovment, and the rights of applicants and emplovees.

fe) The Contractor will notify each labor union or representative of
woriiare with which it has a collective bargaining agreement or other contract
understanding, that the Contractor is bound by the terms of section 303 of the
Rehabilitation Act of 1973, and is committed to take affirmative action to
employ and advance in employment phvsically and mentaliv handicapped
individuals.
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(€) The Contractor will include the provisions of this clause in every
subcontract or purchase order of $2,500 or more unless exempted by rules,
regulations, or orders of the Secretary issued pursuant to section 503 of the
Act, so that such provisions will be binding upon each subcontractor or ven-
dor. The Contractor will take such action with respect to any subcontract or
purchase order as the Director of the Office of Federal Contract Compliance
Programs may direct to enforce such provisions, including action for noncom=-
pliance. (DAR 7-103.28)

99. CLEAN AIR AND WATER (1975 OCT)

(Applicable only if the contract exceeds $100,000 or the Contracting
Officer has decermined that orders under an indefinite quantity contract in
1y cne vear will excred $100,000, or a facility to be used has been the sub-
jact of a conviction under the Clean Air Act (42 U.S.C. 1857c-8¢c(l)) or the
Federal Water Pollution Control Act (33 U.S.C. 1319(c)) and is listed by EPA,

or the contract is not otherwise exempc.)

(a) The Contractor agrees as follows:

(i) to comply with all the requirements of section 114 of the Clean
Alr Act, as amended (42 U.S.C. 1857, et seq., as amended by Public Law 9i-504"
and section 308 of the Federal Water Pollution Comtrol Act (33 U.S.C. 1251, as
amended by Public Law 92-50Q), respectively, relating to inspection, momitor-
ing, entry, reports, and information, as well as other requirements specified
in section 114 and section 308 of the Air Act and the Water ac%, respectively,
and all regulacions and guidelines issued thereunder befora the award of this
contract; '

(ii) that no portion of the work required by this prime contract
will be performed in a facility listed on the EZnvironmental Procection Agencw
List of Yiolating Facilities on the date this contract was awarded unless and
until the EPA 2liminates the name of such facility or facilities from such
listing:

(iii) to use his Yest efforts to comply with clean air standards and
¢lean water standards at the facilities in which the contract is being per-
formed: and

(iv) to insert the substance of the provisions of this clause in any
nonexempt subcontract, including this paragraph (iv).

(v) The terms used in this clause have the following meaninags.

{1) The term "Air Act" means the Clean Air Act, as amended (42
U.S.C. 1857 et seq., as amended by Public Law 91-604).

(2) The term "Water Act"” means Federal Water Pollution Control Acet,
as amended (33 U.S.C. 1251 et seq., as amended by Public Law 92-300).
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(3) The term "clean air standards” means anv enforceable rules,
regulations, guidelines, standards, limitations, orders, controls, prohibi-
tions, or other requirements which are contained in, issued under. or other-
wise adopted pursuant to the Air Act or Executive Order 11738, an applicable
implementation plan as described in section 110(d) of the Clean Air Act (42
U.S.C. 1857¢-5(d)), an approved implementation procedure or plan under section
111(e) or section 111(d), respectively, of the Air Act (42 U.S.C. 1857c-6(¢)
or (d)), or an approved implementation procedure under section 112(d) of the
Air Act (42 U.S.C. 1857¢-7(d)).

(4) The term "clean water standards" means any enforceable limita-
tion, control, condition, prohibition, standard or other requirement which is
promulgated pursuant to the Water Act or contained in a permit issued to a
discharger by the Environmental Protection Agency or bv a State under an ap-
proved program, as authorized by section 402 of the Water Act (33 U.S.C. 1342),
or by a local government to ensure compliance with pretreatment regulations as
required by section 307 of the Water Act (33 U.S.C. 1317).

(5) The term "compliance” means compliance with clean air or water
standards. Compliance shall also mean compliance with a schedule or plan
ordeced or approved by a court of competent jurisdiction, the Environmental
Protection Agency or an air or water pollution control agency in accordance
with the requirement of the Air Act or Water Act and regulations issued pur-
suant thereto.

(6) The term "facilitv" means any building, plant, installationm,
structure, mine, vessel or other floating craft, location, or site of opera-
tions, owned, leased. or supervised by a Contractor, subcontractor, to be uti-
lized in the performance of a contract or subcontract. Where a location or
site of operations contains or includes more than one building, plant, instal-~
lation, or structure, the entire location or site shall be deemed to be a
facility except where the Director, Office of Federal Activities, Environmen-
tal Protection Agency, determines that independent facilities are colocated in
Jne geographical area.

{7) The term "nonexempt contract or subcontract" means a contract
or subcontract of more than $100,000 which is not otherwise exempted pursuant
to the EPA regulations implementing the Air Act and Water Act (40 CFR 15.5),
as furcther implemented in DAR 1-2302.4 or in FPR 1-1.2302-4 (whichever is ap-
plicable) and the procedures of the Department awarding the contract. (DAR
7-103.29) :

100. EQUITABLE ADJUSTMENTS: WAIVER AND RELEASE OF CLAIMS (7-76)

(3} Whenever the Contractor submits a claim for equitable adjustment
under any clause of this contract which provides for equitable adjustment of
the contract, such claim shall include all types of adjustments ir the total
amounts to which the clause entitles the Contractor, including but not limited
to adjustments arising out of delavs or disruptions or both caused by such
change. Except as the parties may otherwise expresslv agree, the Contractor
shali be deemed tc have waived (i) any adjustments to which it otherwise might
be entitled under the clause where such claim fails to request such adjust-
ments., and ({i) anv increase in the amount of equitable adjustments additional
to those requested in its claim.
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(b) Further, the Contractor agrees that, if required by the Contractiag -
Officer, he will execute a release, in form and substance satisfactory to the
Contracting Officer, as part of the supplemental agreement setting forth the
aforesaid equitable adjustment, and that such release shall discharge the Gov-
ernment, its officers, agents and employees, from any further claims, includ-
ing but not limited to further claims arising out of delays or disruptions or
both, caused by the aforesaid change.

10l. AFFIRMATIVE ACTION FOR DISABLED VETERANS AND VETERANS OF THE VIETNAM
ERA (1976 JUL)

(This clause is applicable pursuant to 41 C.F.R. 60-250, if this con~-
tract is for $10,000 or more.)

(a) The Contractor will not discriminate against any employee or apoli-
cant for employment because he or she is a disabled veteran or veteran of the
Vietnam era in regard to any position for which the employee or applicant for
employment is qualified. The Contractor agrees to take affirmative action to
employ, advance in employment or otherwise treat qualified disabled veterans
and veterans of the Vietnam era without discrimination based upon their dis-
ability or veterans status in all employment practices such as the following:
smployment upgrading, demotion or transfer, recruitment, advertising, layoff i
or termination, rates of pay or other forms of compensation, and salection for |
training, including apprenticeship.

(b) The Contractor agrees that all suitable employment openings of the
Coantractor which exist at the time of the execution of this contract and those
which occur during the performance of this contract, including those not gen-
erated by this contract and including those occurring at an establishmenc of
the Contractor other than the one wherein the contract is being performed but
excluding those of independently operated corporate affiliates, shall be listed
at an appropriate local office of the State employment service systam wherein
the opening occurs. The Contractor further agrees to provide such reports to
such local office regarding emplovment openings and hires as may be required.

Statea and lncal government agencies holding Federal coantracts of $10,000
or more shall also list all their suitable openings with the appropriate office

nf the State employment service, but are not required to provide those reports
set forth in paragraphs (d) and (e).

{e¢) Listing of employment openings with the amployment service system
pursuant to th.s clause shall be made at least concurrently with the use of
any other recruitment source or effort and shall involve the normal obligza-
tions which attach to the placing of a bona fide job order, including the ac-
ceptance of referrals of veterans and nonveterans. The listing of employment
openings does not require the hiring of any particular job applicant or from
any particular group of job applicants, ind nothiag herein is iantended to
relieve the Contractor from any requirements in Executive Orders or regula-
tions regarding nondiscrimination in employment.

(d) The reports required by paragraph (b) nf this clause shall include,
but not be limited to, periodic reports which shall be filed at least quarterly
with the appropriate local office or, where the Contractor has more than one
hiring location in a State, with the central office of that State employment
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service. Such reports shall indicate for each hiring location (i)} the number
of individuals hired during the reporting period, (2) the number of nondisabied
veterans of the Vietnam era hired, (3) the number of disabled veterans of the
Vietnam era hired, and (4) the total number of disabled veterans hired. The
reports shall include covered veterans hired for on-the-job training under 38
USC 1787. The Contractor shall submit a report within 30 days after the end

of each reporting period wherein any performance is made on this contract
identifying data for each hiring location. The Contractor shall maintain at
each hiring location copies of the reports submitted until the expiration of
one year after final payment under the contract, during which time these re-
ports and related documentation shall be made available, upon request, for
examination by any authorized representatives of the Contracting Officer or of
the Secretary of Labor. Documentation would include personnel records respect-
ing job openings, recruitment and placement.

(e Whenever the Contractor becomes contractually bound to the listing
provisions of this clause, it shall advise the employment service system in
each State where it has establishments of the name and location of each hiring
location in the State. As long as the Contractor is contractually bound to
these provisions and has so advised the State system, there is no need to ad-
vise the State system of subsequent contracts. The Contractor may advise the
State system when it is no longer bound by this contract clause.

(£) This clause does not apply to the listing of employment openings
which occur and are filled outside of the 50 States, the District of Columbia.
Puerto Rico, Guam, and the Virgin Islands.

(g) The provisions of paragraphs (b), (c), (d) and (e) of this clause
do not apply to openings which the Contractor proposes to fill from within his
own organization or to fill pursuant to a customary and traditional emplover-
union hiring arrangement. This exclusion does not apply to a particular open-
ing once an emplover decides to consider applicants outside of his own organi-
zation or empioyer-union arrangement for that opening.

(h} As used in this clause:

f1)  "All suitable emplovment openings" includes. but is not ‘imited
tn. ooeaings which occur in the following job categories: production and non-
production; plant and office: laborers and mechanics; supervisory and nonsuper-
visorv: technical; and executive. administrative, and proZessional openings as
are compensated on a salary basis of less than $25,000 per year. This term
inc’udes fyll-time emplovment, temporary emplovment of more than 3 days' dura-
tion. and part-time employment. 1t does not include openings which the Con=-
tractor proposes to £ill from within his own organization or to fill pursuant
to a customary and traditional employer-union hiring arrangement nor openings
in an educational institution which are restricted to students of that insti-
tution. Under the most compelling circumstances an employment opening may not
be suitable for listing, inciuding such situations where the needs of the Gov-
ernment cannot reasnnably he otherwise supplied, where listing would be con-
trare -0 national securitv, or where the requirement of listing would otherwise
not hYe f-~r the best interest of the Government.
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(2) "Appropriate office of the State employment service system”
means the local office of the Federal-State national system of public employ-
ment offices with assigned responsibility for serving the area where the em-
ployment opening is to be filled, including the District of Columbia, Guam,
Puerto Rico, and the Virgin Islands.

(3) '"Openings which the Contractor proposes to fill from within
his own organization' means employment openings for which no consideration
will be given to persons outside the Contractor's organization (includiang any
affiliates, subsidiaries, and the parent companies) and includes any openings
which the Contractor proposes to fill from regularly established "recall"”
lists.

(4) "Openings which the Contractor proposes to fill pursuant to a
customary and traditional employer-union hiring arrangement’ means employment
openings which the Contractor proposes to fill from union halls, which is part
of the customary and traditional hiring relationship which exists between the
Contractor and representatives of his employees.

(i) The Contractor agrees to comply with the rules, regulations, and
relevant ovders of the Secretary of Labor issued pursuant to the Vietnam Vet-
erans Readjustment Act, hereinafter referred to as the "Act" (38 U.S.C. 2012).

(j) 1In the event of the Contractor's noncompliance with the require-
ments of this clause, actions for noncompliance may be taken in accordance

with the rules, regulations, and relevant orders of the Secretary of Labor
issued pursuant to the Act.

(k) The Contractor agrees :to post in conspicuous places, available to
employees and applicants for employment, notices in a form to be prescribed by
the Director, Office of Federal Contract Compliance Programs, provided by or
through the Contracting Officer. Such notice shall state the Coantractor's
nbligation under the law to take affirmative action to employ and advance ina
employment qualified disabled veterans and veterans of the Vietnam ara for
employment, and the rights of applicants and employees.

(1) The Contractor will notify each labor union or represeantative of
workers with which it has a collective bargaining agreement or other contract
understanding, that the Contractor is bound by the terms of the Vietnam Era
Veterans Readjustment Assistance Act, and is committed to take affirmative
action to employ and advance in employment qualified disabled veterans and,
veterans of the Vietnam Era.

(m) The Contractor will include the provisions of this clause in every
subcontrsct or purchase order of $10,000 or more unless exempted by rules,
regulations, or orders of the Secretary issued pursuant to the Act, so that
such provisions will be binding upon each subcontractor or vendor. The Con-
tractor will take such action with respect to any subcontract or purchase
order 3s the Director of the Office of Federal Contract Compliance Programs

may direct to enforce such provisions, including action for noncompliance.
{DAR 7-103.27)
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102. ADMINSTRATION OF COST ACCOUNTING STANDARDS (1978 MAY)

For the purpose of administering Cost Accounting Standards requirements
under this contract, the Contractor shall:

(a) Submit to the cognizant Contracting Officer a descripzion of the
accounting change and the general dollar magnitude of the change to reflect
the sum of all increases and the sum of all decreases for all contracts
containing the Cost Accounting Standards clause (DAR 7-104.83(a)(l)) or
the Disclosure and Consistency of Cost Accounting Practices clause (DAR
7-104.83(a)(2)):

(i) for any change in cost accounting practices required to comply
with a new cost accounting standard in accordance with paragraph (a)(3) and
(a2 (4YA) of the clause entitled "Cost Accounting Standards" within sixty (60)
days (or such other date as may be mutually agreed to) after award of a con-
tract requiring such change;

{ii) for any change to cost accounting practices proposed in ac-
cordance with paragraph (a)(4)(B) or (a)(4)(C) of the clause entitled "Cost
Accounting Standards" or with paragraph (a)(3) or (a)(5) of the clause en-
ticied "Disclosure and Consistency of Cost Accounting Practices” not less than
sixty (60 days (or such other date as may be mutually agreed to) prior to the
effective date of the proposed change; or

(iii) for any failure to comply with an applicable Cost Accounting
Standard or to follow a disclosed practice as contemplated by paragraph (a)(3)
of the clause entitled "Cost Accounting Standards" or with paragraph (a)(4) of
the clause entitled "Disclosure and Consistency of Cost Accounting Practices"
within sixty (50) davs (or such other date as may be mutually agreed to! after
the date of agreement of such noncompliance by the Contractor.

{b) Submit a cost impact proposal in the form and manner specified by
*ha cognizant Contracting Cfficer within sixty ‘60) days (or such other date
31s mav be mutually agreed to) after the date of determination of the adequacy
and comp.iance of a change submitted pursuant to (a)(i), (ii), or {iii) apove.

‘c) Agree to appropriate contract and subcontract amendments to reflect
adjustments established in accordance with paragraphs (a)(4) and (a)(5) cf the
clause entitled "Cost Accounting Standards" or with paragraphs (a)(3), (a)(4),
and (a)(53) of the clause entitled "Disclosure and Consistency of Cost Account-
ing Practices." .

(4’ When the subcontract is subject to either the clause entitled "Cost
Accounting Standards" or the clause entitled "Disclosure and Consistency of
Cost Accounting Practices” so state in the body of the subcontract and/or in
the letter of award. Self-deleting clauses shall not be used.

{e) 1Imclude the substance of this clause in all negotiated subcontracts
containing either the ciause entitled "Cost Accounting Standards" or the
clause entitled "Disclnsure and Consistency of Cost Accounting Practices." In
addition within thirty (30) days after award of such subcontract submi the
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following information to the Contractor's cognizant Contract Administration
Office for transmittal to the Contract Administration Office cognizant of the
subcontractor's facility.

(1) Subecontractor's name and subceontract number.
(2) Dollar smount and date of award.
(3) Name of Contractor making the award.

(4) A statement as to whether the subcontractor has made or pro-
poses to make any changes to accounting practices that affect prime contracts
or suybcontracts containing the Cost Accounting Standards clause or Disclosure
and Consistency of Cost Accounting Practices clause because of the award of
this subcontract unless such changes have already been reported. 1If award of
the subcontract results in making a Cost Accounting Standard(s) effective for
the first time, this shall also be reported.

(£) For negotiated subcontracts containing the clause entitled "Cost
Accounting Standards,” vequire the subcontractor to comply with all standards
in effect on the date of final agreement on price as shown on the subcontrac-
tor's signed certificate of curreat cost or pricing data or date of award
whichever is earlier.

(g) 1In the event an adjustment is required to be made to any subcon-
tract hereunder, notify the Contracting Officer in writing of such adjustment
and agree to an adjustment in the price or estimated cost and fee of this con-
tract, as appropriate, based upon the adjustment established under the subcon-
tract. Such notice shall be given within thirty (30) days after receipt of
the proposed subcontract adjustment, or such other date as may be mutually
agreed %o, and shall include a proposal for adjustment to such higher tier
subcontract or prime contract as appropriate.

(h) When either the Cost Accounting Standards clause or the Disclosure
and Consistency of Cost Accounting Practices clause and this clause are in-
cluded in subcontracts, the term "Contracting Officer" shall be suitably
altered to identify the purchaser.

103. GEOGRAPHIC DISTRIBUTION OF DEFENSE SUBCONTRACT DOLLARS (1978 SEP)

(This clause shall be applicable to any contract to be awarded which is
expected to exceed $500,000 or when any ->dification increases the aggregate
amount 2f a contract to $500,000 or more.

(1) For each subcontract or modification thereof exceeding $10,000 the
Contractor agrees to prepare and submit the report on DoD subcontracts in ac-
cordance with DD Form 2139.

(d) Negative reports will be submitted annually to the addressee con-
tained in DD Form 2139, when applicable. Negative reports will be submicted
not later than October 31 for the l2-month period ending September 30 of each
year. Negative reporting will be continued until the contract or subcontract
has been completed and the addressee contained in DD Form 2139 notified of its
completion.
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(¢c) The Contractor further agrees to insert the provisions of para-
graphs (a) and (b) above in each subcontract in excess of $100,000 except
subcontracts for ores, natural zas, utilities, petroleum products and crudes,
timber (logs) and subsistence. (DAR 7-104.78)

104. EMPLOYMENT OF OCEAN-GOING VESSELS BY CONSTRUCTION CONTRACTORS (1979 JUN)

(a) 1If ocean transportation is required after the date of award of this
contract to bring any supplies, materials, or equipment, to the construction
site from the United States either for use in performance of or for incorpora-
tion in the work called for by this contract, United States-flag vessels shall
be employed in such transportation to the extent such vessels are available at
fair and reasonablie rates for United States-flag vessels. The Contractor shall
not make any shipment exceeding ten measurement tons (400 cubic feet) by other
than a United States~flag vessel without notifying the Contracting Officer
that United States-flag vessels are not available at fair and reasonable rates
for such vessels and obtaining his permission to ship in other vessels. 1If
such permission is granted, the contract price shall be equitably adjusted to
reflect the difference in cost.

(b) The Contractor shall include the substance of this clause, includ-
ing this paragraph (b), in each subcontract or purchase order hereunder which
may involve the ocean transportation of construction supplies, materials, or
equipment from the United States.

(¢) Promptly after each shipment the Contractor shall furnish to the
U.S. Maritimes Administration, Division of National Cargo. l4cth and E Streets,
N.W., Washington, D.C. 20230, one copy of the applicable ocean shipping docu-
ment indicating for each shipment made under this contract the name and natiom-
ality of the vessel and the measurement tonnage (400 cubic feet) shipped on
such vessel. (DAR 7-603.41)

105. CERTIFICATION OF REQUESTS POR ADJUSTMENT OR RELIEF EXCEEDING £100,000
"1980 FEB}

(a) Any contract claim, request for equitable adjustment to contract
terms, request for relief under Public Law 85-804, or other similar request
sxceeding $100,000 shall bear, at the time of submission, the following cer-
tificate given by a senior company official in charge at the plant or location
involved:

1 zertify that rhe claim is made in good faith, that the supporting data
are accurate and complete to the best of my knowledge and belief; and
that the amount requested accurately reflects the contract adjustment
far which the Contractor believes the Government is liable.

(0fficial's Name)

(Title)
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(b) The certification in paragraph (a) requires full disclosure of all
relevant facts, including cost and pricing data.

(¢) The certification requirement in psragraph (a) does not apply to:

(i) vrequests for routine contract payments—for example, those
for payment for accepted supplies and services, routine vouchers under cost
reimbursement-type contracts, and progress payment invoices;

(i1) final adjustments under incentive provisions of contracts;

(d) In those situations where no claim certification for the purposes
of Section 813 has been submitted prior to the inception of a contract dis-
pute, a single certification, using the language prescribed by the Contract
Disputes Act but signed by a senior company official in charge at the plant
or location involved, will be deemed to comply with both statutes. (DAR
7-104.102)

106. UTILIZATION OF WOMEN-OWNED BUSINESS CONCERNS (OVER $10,000) (1980 AUG)

(a) It is the policy of the United States Government that women-owned
businesses shall have the maximum practicable opportunity to participate in
the performance of contracts awarded by any Federal agency.

(b) The Contractor agrees to use its best efforts to carry out this
policy in the award of subcontracts to the fullest exteat consistent with the
efficient performance of this contract. As used in this contract, a "women-
owned business" concern means a business that is at least 51 percent owned by
a woman or women who are U.S. citizens and who also coantrol and operace the
business and that is a1 small business as defined pursuant to Section 3 of the
Small Business Act and relevant regulations promulgated pursuant thereto.
"Control"” in this context means exercising the power to make policy deci-
sions. "Operate"” in this context means being actively involved in the day-
to-day management.

(¢) Contractors aczing in good faith may rely on written representa-~
tions by their subcontractors regarding their status as women-owned business
concerns. (DAR 7-104.52)
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Description of Compiled Data

Column (1) - Job No. - This is the job number and is

assigned to each project for reference.

Column (2) - Job Description - a brief narrative des-
cription of what each job entailed.

Column (3) - No. of Change Orders - the total number of
change orders issued during the life of the project.

Column (4) - Reasons for Change Orders - the major reasons
why the change orders listed in Column (3) were necessary.

Column (3) - Contract Award Price - the price for wnich {
the original construction contract was awarded.

Column (6) - Govermment (Owner's) Estimate - the project
owner's estimation of the total project cost, the fair
bid amount in dollars.

Columm (7) - Next Low Bid - the value of the bid closest
co the low bid in dollars. Yote: 1In all cases the low
5id and the ceontract award price are equal in value.

Colum (3) - Job Complexicy - the job complexiczy is a
code assigned by the author based on the Zollcwing
general list of a comstzuction project characteristics.

1. Additions to existing: structures, mechanical
systems, electrical systems, etc.

Multi-story construction

Very specialized construction (eg. missle magazines)

F P )

Very hazardous construction

wn

Special security requirements

6. Exceptional unforseen conditions




If a project was considered to have from zero to one

[ WP Bnage . b NN

of the above characteristics, it was rated Not Complex
(NC); two to three - Complex (C); and greater than

three - Very Complex (VC). Item three in the list

AR TR DS "

was given double weighting in assigning c~mplexity

o codes. All codes were assigned by the author in as
objective a manner as possible based on his experience
and xnowledge of each project.

Column (9) - No. of Bids Received - the total number of
bids received on each project.

Column (l0) - Was Prime A Local Contractor - this columm
is simply an indication of whether or not the Prime
contractor on each project had his home office or a
permanent field office in the same local geographic
area as the project job sits. If answered ves, then
an office is located in the same area. ’

Column (1il) - Difference between the Award Price and
owner's estimate. (absolute value)

a) actual = [column (4) - columm (3)l

5) percentage (%) |columm (4) - columm (3)!
column (3)

Column (1l2) - Difference bDetween the Award Price and the
next low bid.
a) actual = column (7) - columm (5)

b) percentage (%) colum (7) - column (35)

column (5)




{
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Column (13) - Comstruction Category - the comstruction
category is a code assigned by the author based on four
basic categories of construction:

1. Heavy Construction (H)

"~

Industrial Construction (I)

3. Commercial Construction (C)

‘_\

Special Construction (S)
Each project was assigned one code best describing
the type of work being done. On some of the larger
jobs more than one code was assigned. The special
construction category was Ifor comnstruction which did
not fit into the first three categories. Eg. Install
a jet engine test cell. These codes also were assigned
as objectively as possible.
Columm (14) - Tctal Cost of all Change Orders.
a) actual = the arithmetic sum of the dollar valiue
of all change orders issued on each ‘ob

b) percentage (%) = columm (13) a)
column (3)

Column (15) - Cost Per Change Order - the average cost of
each individual change order.

a) actual = column (l4) a)
column (3)

b) percentage (%) = column (14) b)
colum (3)




Column (16) - Bids Received - a list of all bids received
from lowest to highest dollar value by job.
a) reference number for each bid
b) the actual dollar value of each bid
Column (l17) - Difference between the Contract Award Price
and Highest bid received on the job.
a) actual = column (16)b) (highest) - columm (5)

b) percentage (%) = colum (16)b) (nighest) - column (3)
columm (5)

Column (18) - Total Number of Claims - the total number of
all legal claims from the prime contractor against the
owner.

Column (19) - Total Value of Claims - the total dollar
value of all legal claims from the prime contractor
against the owner.

Column (20) - Reason(s) and/or Basis For Claim - the major

reasons for basing a claim against the owner.

. 1




Appendix C

: Graphical Presentation of Results
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