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C5b The laws of war const1tute an instltutlon about Whlch it is difficult to have

==

C::? as those involved in warfare should be regulated, if only to secure society as far

other than mixed feelings. On the one hand, it seems clear that practices as ugly

Cy:;as possible against the emergence of unckecked brutality. But when the rules that
(:?) have been devised toward this end are examined, doubt is cast upon even this clieer-
C:: less justification by the various reprehensible forms of damsge and destruction with
'EI: which they are compatible. The laws of war appear to condone violence by belliger-
Eg% ents vwhose purposes are morally indefensible, and furthermore to allow a degree of
suffering by‘those affected by war that is often out of all proportion to the appar-
ent adventages to be had ffom fighting. %hen violations permitted by the laws of
war of what moral sensibility prescribes as right are so common, and even the laws
of war themselves so plainly violated, the notion of legally regulating the violence
that armed forces inflict upon one another and upon passively suffering people un-
fortunate enough to have been visited by war may come to seenm a cruel joke.‘<:?e
result is often a skepticism concerning every aspect of the laws of war--their‘prac
ticability, their legal validity (and thus their very existence as rules of law),
aﬁd their defensibility in terms of the requirements of morality from which they
appear ‘so often to deviate, _Such skepticism is only strengthened by reflection on
the vagaries of criminal enforcement and punishment, which at times-seem not only
vholly ineffective but also to introduce their own special injustices. It is a
skepticism well expressed in the observation that if international law is at vanish.
ing point of law, then the laws of war are at the vanishing pointzof international

law, That perennial figure, the apologist for international law, may thus be_held

to face his greatest challenge when the time come:
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behalf of the laws of war,

This dismissal of the laws of war has until récently received support, though
on very different grounds, from-within the international law cormunity itself. As
the years since the close of the Second Vorld waf have passed, doubts concerning
both the legal validity and the justice of the most striking application of the
laws of war, Muremberg and Tokyo trials, have accumulated, and those events have .’
come to be seen as just one aspect of the closing of accounts in that war, and not,
as some had hoped, the initiation of a new stage in fhe development of the laws of
war that might provide a universally accepted systen of criminal prohibition and
punishment for war crimes, by whomever committed. Although the United WNations Gen- -3
eral Assembly did endorse a set of generalized “iluremberg Principles" in 1950, this
confirmation must be interpretec as basically backward looking, that is, as a con-

firmation of widely shared feelings about a singular historical event. ‘ore import-

ant was the refusal of the United iiations to contribute explicitly and comprehensivc.

ly to the development of the laws of war. The reasons for this refusal, which was
quite conscious, are today unpersuasive, but they were apparently advanced most
seriously after the war, and were successful for 1nany years in closing the issue.
On this view, the laws of war can only have a place in an international legal system
in which participation in war is lawful on the part of all belligerents. The Charte.
of the United lations, however, divides participation in war into that which is
aggressive (hence unlawful) and that which is defensive (hence lawful). Under such
a system, an aggressor can have no rights that would advance the pursuit of its
criminal aggression, and therefore the laws of war, which confer such rights, must
be no longer valid under the regime of the Charter. To this objection, which has
at least some basis in the plausible legal principle that engaging in criminal acts
should not create rights in favor of the criminal, was often added the more fatuous
claim that as war had been outlawed, rules for its regulation would in any case be

unnecessary. A sympathetic interpretation of the impulse behind these arguments

7

against the laws of war is that it was one that feared to legitimize warfare by eveﬂ};cv
\.'U

A




L U E N

E | L v

mentioning in the resolutions and conventions developed under the auspices of the
United Nations the possibility of its occurrence. .It was feared that the image of
the organization as one successfully committed to the prevention of war would be

sadly undermined if it were to devote major attention to regulating werfare, and

that as a result the outbreak of war might be made more likely. A good example of
. this attitude may be found in the refusal of those involved in the drafting of the ,T
International Covenant on Civil and Political Rights, which was concluded as late

as 1966, to explicitly mention the possibility of war in the section (Article 4)

devoted to the conditions under which certain of its provisions might be suspended,
preferring to refer to a "time of public emergency which threatens the life of the

¢ nation” instead of war or armed conflict, which was what was foremost in everyone's
mind as the condition most likely to require the suspension of fundamental political
and civil liberties.

This is not to say that there have not been significant cevelopments in the
laws of war since Nuremberg. To do so would be to leave out of account what is ar-
guably the most significant set of rules for the regulstion of warfare presently in
existence, the Geneva Conventions of 1949, whose purpose is to protect the wounded,
prisoners of war, and civilians against further violence after they have been ren-
dered helpless in the course of combat or fallen into the hands of the eneny. Yet
it can be argued that these conventions were also backward looking, designed prin-
cipally to remedy deficiencies in existing rules for the protection of victims of
war that became apparent during llorld ifar II, and that awareness of them and respect
for them, despite widespread accessions, lapsed during the years of international

and civil struggle that followed. lhile the International Committee of the Red

Cross, which is especially involved in both the administration of the Geneva Conven-
tions and the development of the branch of international law (sometimes called in-
ternational humanitarian iaw) of vhich they are the chief'yehicle.,was assiduously
involved in these activities during the nineteen-fifties and sixties, it did not

receive particular support or encouragement from the United Nations or from indivi-
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dual states. The laws of war thus entered, from the point of view of widespread in-
terest in them and in their further development, a period of stagnation. Post of
the conflicts involving significant military violence that have occurred during the
past quarter century have tenced to erode furtiier any sense of the laws &F war as an
institution significantly capable of limiting the violence of warfare, and hence as
deserving of any particular respect or encouragement.

To this dismissal of the laws of war on legal and practical grounds has lately
been added a further rejection based on a critique of the political functions of
international law generally, and of the laws of war in particular; Broadly iiarxist
in its assumptions, this concéption of international law was already present in the
theories of prewar realists like E.il. Carr, who chided England and France for their
hypocrisy in appealing to international law as a set of universal principles for thc
promotion of the common good of international society, when in fact those principles
merely preserved an iniquitous status quo favoring the haves over the have-nots (in
those days, Germany and Italy). Adapted to present circumstances, this conception
of international law survives in the view that the law, especially the customary
law that developed through the interactions of European states, reflects the parti-
cular needs and interests of those states in their international relations with oth-
er peoples. Representatives of non-lestern countries at the United liations and at
international conferences have been quick to attack the pretenéions of such tradi-
tional principles as freedom of the seas and humanitarian intervention, which they
interpret as having served to advance the interests of maritime commercial states.
In the case of the laws of war, this approach is reflected in the opinion that ex-
isting rules of law are unfair between belligerents of different military strength
and legal standing. Thne, some provisions of the laws of war, such as those per-
mitting reprisalc o seaure the compiiance of an enemy with the laws of war, are
attacked as favering the militarily powerful, while the rules requiring armed forces

to carry wcapcns openly, wear distinﬁtive uniforms or insignia, and eschew methods

involving surprise and terrorism have come to be regarded by many as ruling out the
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very means required for success in revolutionary warfare, and thus as favoring es-
tablished regimes over insurgent forces for whon gﬁerrilla tactics are said to be
the only effective form of warfare. lhile the particular elements of what might
be called the "ideological critique"” of the laws of war can be expressed in a wide
variety of ways, their geheral tendency is to add yet another kind of ground for sus-
picion of the laws of war. lhat is wanted, from this perspective, is a set of rules
for war that prohibits unjust uses of military'violence, vhile permitting those
which constitute a necessary means for the achievement of such good ends as ending
colonial rule and promoting certain kinds of revolutionary change. This attitude
is doubly consistent with the United Nations conception of war--first, because de-
spite significant differences from the law of the Charter it reflects the asymmetri-
cal division of wars into lawful and'uniawful that is built into that instrument,
and second,'because with the vast growth of membership in the United Nations it has
for a number of years been possible to muster majority support in the General Assem-
bly for resolutions in favor of rules of war that would improve the degree of pro-
tection afforded those involved in what the language of the Assembly characterizes
as "the struggles of peoples under colonial and foreign rule for liberation and self.
deternination,"”3 One of the more unsavoury outcomes of this movement has been the
contrast between continual pressures against Portugal, South Africa, and Israel,
and the refusal of the Assembly majority to acknowledge violations of human rights
in the politically different circumstances of, say, Bangladesh.4

If one overlooks such apparent misapplications of it, the theory that morally
defensiﬁle laws of war must discriminate among the purposes for which violence is
used leads back once again to the view that there is something objectionable in a
set of rules that seeks to restrain violence without taking such purposes into
account. On this v . ~ur attitude toward the laws of war cannot be divorced from
the degree to wi:><' =.» .L:v3 of war, as an institution, are capable of distinguish-
ing betwsry meoveily dafensible and imovally indefensible uses of military violence,

and thus roilect tha massl stondas !s winich underlie such judgments. To be them-
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selves defensible the laws of war must promote, not undermine, these standards. It
is this basic conception of the proper function of the laws of war that underlies
many of the principled objections to the legal regulation of warfare, and that must
be taken into account by anyone who wishes to defend the 1aw§ of war, not piecemeal
against particular critiéisms that might in fact be satisfied by partial reforms of
existing rules, but against profound doubts concerning the possibility and legitimacy

of the instituiion itself.
11

In order to understand and evaluate how vulnerable the laws of war are to this
moral challenge, it is necessary to have in mind a clear conception of its target.
The laws of war constitute an intricéte.system of legal rules and practices, far
more varied in purpose and legal foundation than most commentators outside the legal
profession seem to acknowledge. According to thé broadest conception of their scope,
the laws of war are only partially concerned with the direct regulation of violence.
Huch of their purpose, of more interest perhaps to lawyers and to affected govern-
ments and individuals than to moralists or social scientists, concerns the deter-
mination of the legal consequences of war with respect to such matters as the owner-
ship of property in areas under military occupation, the rights and duties of neu-
tral states and cormerce, and the legal validity of existing treaties. Broadly con-
strued, the phrase ''laws of war" also aﬁplies to rules governing the initiation of
acts of force on the borderline of actual warfare (such as peacetime embargoes,
reprisals, and interventions), formal declarations of war, and other aspects of the
first resort of states to armed force against other states. The challenge with
which this paper is concerned, however, is one that is advanced against the laws of
war narrovly conceived as a set of principles and rules for the regulation of the
violence of warfare once it has begun. So defined, the laws of war can be further

divided into those that ain largely.to specify the rights and duties of armed forces

engaged in combat, and which impose limits on the weapons, targets, and tactics of
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warfare, and those éesigned primafily to ensure the huméne treatnent of persons
affected by the conduct of warfare, especially the.disable&, prisoners of war, medi-
cal personnel, journalists, and civilians. The latter clas; of rules also seeks to
protect buildings, property, and other material things that it has been thought in-
portant to preserve from attack and.destruction. In attempting to promote these
aims the laws of war have been as much concerned with limiting the violence that may
be done to people and things that have fallen into the hands of the enemy following
a period of active combat as with limiting the violence of that combat itself. Few
clear lines can be drawn between these two divisions of the laws of war, for prob;
lens in one area typically raise problems in the other. For exanple, the taking of
civilian hostages and their execution in reprisal for acts by the enemy raises legal
issues with respect to the laws regulating the conduct of hostilities, those govern-
ing the occupation of enemy territory, and those‘pertaining to the human rights of
civilians affected by war. Further complexity is introduced by the fact that cut-
ting across this division is another set of distinctions based upon the ways in
which the laws of war seek to organize and circumscribe warfare in space and time by
providing special rules for land, Sea. and air warfare, by seeking to distinguish
neutral from belligerent territory and safety from combat zones, and by providing
for the termination or temporary suspension of hostilities through cease fires,
truces, and capitulations. There is, finally, a growing acceptance of the applica-
bility of the laws of war to an increasingly wide range of civil wars, and this has
led to the articulation of separate rules for "international"” and"non-international"
armed conflicts. Each of these aspects of warfare has its own history of regulation
through customary and conventional law, and while all tend to reflect the applica-
tion of the same fundamental principles, some are much more explicitly and success-
fully regulated than others.

Another fact to be taken into account in judging the laws of war is that they
exist as rules of both international and mumicipal law. Sometimes applied as inter-

national law by national as well as international courts and tribunals, the laws of




war also exist in the form of rules constitution a part (usually, a very small part)
of the articles of war or military codes of natioﬂal states.’ These codes incor-
porate the laws of war, as interpreted and amended by each state, into mmicipal
law, to be applied by various kinds of military proceedings involving menbers of a
state's own armed forces‘and, occasionally, members of the armed forces of enemies.
As many as ten thousand persons were tried for war crimes by military tribunals
during the yeafs immediately following the end of the Second torld "ar,b and cases
sterming from that war have continued to come to trial in West Germany and other
countries. Sometimes the distinction between the international and military ver-
sions of the laws of war does not receive particular emphasis, such as when the
texts of international conventions and national military manuals are cited as equal-
ly authoritative sources of internationél law (a practice which would appear to be
legally incorrect, but which seems to be engaged in as often by lawyers as Dy non-
legal commentators on the laws of war). At othei times the distinction between in-
ternational and military law is carefully defined. For example, Lt. William Calley
was tried not under international law but rather for violations of the United States
Uniform Code of 'lilitary Justice. On the other hand, those who conducted the trials
of the major war criminals at Muremberg and Tokyo believed the significance of their
activity to lie in its application of universal and impartial standards of interna-
tional law. Despite the considerable similarity between the international laws of
war and its analogues in the military law of various countries, it is probably wise

to keep in mind the different functions performed by each. As international law,

the laws of war serve as a common public standard for judging acts of war, and as

such provide a model for the corresponding parts of military law as well as a basis
for criticizing military practices that particular states deem lawful but that vio-
late the provisions of international law. As military law, the laws of war are
mainly a device for the regulation by armed forces of the conduct of their own
members, and as such may be regarded as one of the ways that the provisions of the

international laws of war are implemented in practice--except where, as is sometime:
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the case, the military law of particular states is widely at variance with the stan-
dards of international law. The complexity that these distinctions record, and the
failure to keep them firmly in mind, together account for at least some of the con-

troversy about the proper interpretation of the laws of war. Fow the laws are in-

terpreted in turn has implications for the moral judgments that are made with re-

spect to them.

In the light of these distinctions, it is clear that many of the most familiar
objections to the laws of war do not concern us because they are not relevant to
judgments of the laws of war in the narrow sense of an institution for the regula-
tion of armed conflicts once they have begun or, alternatively, because they con-
cern deficiencies in the laws of war that are local and remediable, and thus do not
undermine the general justification for the institution as a whole. The criticisms
based upon the experience of the Yurembero and Tokyo trials illustrate both of
these points. For one thing, those trials involved law tliat is quite distinct from
the laws of war, and some of the more objectionable features of the trials were
connected with these other areas of law. Thus, the charge that German and Japanese
leaders were tried for newly invented crimes, those of wacing acaressive war and of
committing crirmes against humanity, does not apply to their prosecution for war
crimes.' ilor are the otherwise cogent ohjections to the notion of war as a one-
sided conspiracy, or to the futility of invoking thoroughly European conceptions
of natural law tefore a Japanese audience, relevant to judging the laws of war.’
The moral adequacy of the latter is unaffected by the resolution of these contro-
versies, whatever their outcome. But there are a number of objections to the post-
war trials that do apply to the laws of war as they were applicd there. The most
important of these concern the injustice of prosecuting the vanquished for war
crimes also committed by the victors, and the haphazard and summary way in which
justice was meted out to the former.8 A partial answér to these.objections, I
think, is to point both to the histprical uniqueness of the Nuremberg experience,

and to the fact that war crimes trials in general are just one way among others for
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seekiné to implement the laws of war. Despite popular conceptions apparently in-
spired by the repeated invocations of the Nuremberg events in the context of con-
troversies concerning American involvement in Indochina, nei;her international
tribunals nor criminai prosecution and punishment constitute an essential, or even
a very large, part of the institution of the laws of war.

Criticism of the criminal enforcement of the laws of war must, however, be dis-
tinguished from a more general criticism of the laws of war as an institution that
is supposed to function like a system of municipal criminal law._ Such criticism
presunposes a canception of the laws of war as a set of rules that is largely con-
cerned to prohibit certzin forms of tehavior in armed conflicts by making them
crimes, and which relies largely upon legal sanctions to achieve this result. The
laws of war, on this view, are to be understood as an analoguec of ordinary systems
of criminal law, that is, as a system of prohibitions backed by threats of punish-
ment for noncompliance. (I will not inquire into how accurate this conception is in
its assumptions about the systems of criminal law uvon which it bases the analogy.)
Many particular objections derive their plausibility from this picture of the laws
of war as a systen of criminal prohibition and punishment. The situation is further
compiicéted, moreover, by the fact that defense§ of the laws of war also often pre-
suppose this conception of them. This is shown by the close link between the no-
tions of a law of war and a war crime regarded as a breach of‘that law, and by the
central place given to war crimes trials in many discussions of the laws of war,

'Although I shall argue that this understanding of the laws of war is miscon-
ceived, its strengths should not be overlooked. The laws of war do seem to display
more of the features of criminal law than of, say, torts or contracts. Like crimes,
acts in violation of the laws of war are crimes against (international) society,
and not only against the injured paity. Insofar as the law provides the offended
party with the means to combat the offense, it is in the form of an authorization
to punish captured enemies as war ériminals if their acts constitute war crimes un-

der the international laws of war, or to conduct reprisals against the offending
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state. The purpose, in either case, is to enforce the laws of war, and not to

exact compensation; the laws of war with few exceptions provide for punishments,

not reparations. The contractual aspect of the laQs of war is also minimal, because
the obligations they impose rest upon a firm substructure of custom, of which many
of the provisions of international treaties are taken as declaratory, and vhich are
binding even in circumstances in which pérticular treaties'are not; and because the
conventional basis of the laws of war now consists of multilateral treaties to

which individuals remain bound even if their enemies violate the law. Furthermore,
the conception of the laws of war as'criminal law is even more piausible applied to
the municipal versions of its rules contained in national military codes, which
tynically provide for the criminal p;osecution and punishment of offenses by indi-
vidual members of the armed forces whose behavior is regulated by them. And lastly,
because of the often atrocious nature of the acts prohibited by the laws of war, the
propensity to regard them as crimes--that is, as acts generally injurious to mankind
that international law should seek to prevent and to punish--is very great.

Yhat is wrong with this view of the laws of war is thét it obscures the dis-
tinction betweem various aspects of the institutio: that should, in considering its
defects and merits, be kept separated. It attributes to the international laws of
war certain features that are more properly characteristic of military law, and
takes as defining the essential purpose of the former the criminal law features of
the latter. It does this in part by presuming that the international laws of war
should restrain the acts of states just as criminal law restrains the acts of indi-
viduals. This, however, is the wrong way to conceive the functions of the laws of
war; it emphasizes a task that the system, in its international version, is ill-
equipped to perform. A better view is one that makes a firm distinction between
the international laws of war and mmicipal systems of military justice, and which
recognized that, even though the rules and principles of the international and the
various military systems may overlap, they promote differént purpo;es in the regula-

tion of warfare, Military law does seek to regulate the conduct of individuals in
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much the same way as civilian criminal law, and can reasonably rely upon criminal
prohibition and punishment as a means toward this end, at least as much so as other
criminal law. But the international laws of war, despite the Nuremberg experience
which many would like to take as a precedent, do not themselQes provide for the in-
ternational prosecution of war criminals, but rather leave this to ipdividual states.
What the international laws of war are best regarded as seeking to do is to establish
authoritative common standards for the conduct of states, as well as individuals, in
warfare, These are standards that national leaders are to take as guiding their
decisions with respect to the e of military force in armed conflicts, and which
are to be reflected and suppérted by national systems of military law. Thus, instead
of providing for the punishment of war criminals by international tribunals, the

laws of war identify certain acts as war crimes and urge state officials both to
avoid their commission and take responsibility for prosecuting and punishing them
when they have occurred. To this end, most of the rules on enforcement in the Gene-
va Conventions and in the Draft Additional Protocols to them that are presently
being negotiated concern the obligation to cooperate in providing mutual assistance
in the extradition and prosecution of persons charged with violating the laws of war.
On this view, the criminal law aspect of the laws of war--that is, the definition of
certain acts as war crimes, and the prosecution and punishment of offenders through
trial--is only one among a nurber of possible means for promoting the standards re-
presented by the laws of war. To judge the laws of war deficient as a means of 1li-
miting the violence of war in proportion as the system of criminal enforcement seems
ineffective is thus to mistake the means for the end.

There is another reason why we should hesitate to speak of the laws of war as
if they constituted a criminal code, and this is that they perform a much wider rangc
of functions. The laws of war do concern themselves with matters that are central
to any system of criminal law; they define as offenses against the.law forms of con-
duct to be avoided, identify the various categories and degrees of offense, provide

for their punishment, and lay down various justifying and excusing conditions
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according to which charges of criwinal wrongdoing and responsibility may be defeated
or mitigated. But the laws of war also perform functions that cannot be fitted into
this model of criminal law., For example, they create and define various legal posi-
tions (such as belligerent, neutral, combatant, prisoner of Qar, etc.), and confer
various rights, as well as obligations, on each. They establish certain recognized
ways for identifying medical facilities and personnel, and neutralized and protected
zones and struétures. by specifying the insigﬁia and signals to be used by units
engaged in medical care, civil defense, and humanitarian relief. They not only lim-
it, but also facilitate, the war-related activities of states by conferring on them
(ond on other recognized beliigerents) legal rights with respect to a wide range of
matters in combat, in their relations with other states, in the administration of
occupied areas, and in the maintenance and erployment of prisoners of war; and by
empovering them to take measures, including reorisals, domestic legislation, and
criminal prosecution, to secure those rights. The laws of war glso empower certain
states and international organizations, most notably the International Committee of
the Red Cross, to oversee the application of the Geneva Conventions, provide humani-
tarian relief for the victims of armed conflicts, visit prisoner of war camps, and
promote the further development of the laws of war. Finally, they increasingly

seek to confer rights on individuals affected by warfare and to make it possible,
through linking such protection with the international law of human rights, to pro-
vide individuzls with some recourse, hoﬁever rudimentary and inadequate, against

the violence of military operations.? To focus exclusively on the criminal law as-
pects of the laws of war is to neglect these other features of the system, and thus
to prevent a distorted picture that encourages inaccurate and inappropriate expecta-
tions with respect to its purposes and functions. The view which displays these

defects I shall, in what follows, refer to as the “criminal law interpretation" of

the laws of war.
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111
As a source of standards for judgment and action in armed conflicts, the inter-

national laws of war may still be deficient. They may be largely ignored, and hence

fail utterly in the promotion of bshavior that according to those standards ought
) to be encouraged. Alternatively, they might actively promote the wrong behavior,

because the standards they represent are morally deficient. The latter view is

articulately arcued by Nichard A. Vasserstrom in his essay "The Laws of var,"10

Both the exact target and the basis of Vasserstrom's attack are, however, elusive.

———— e -

He takes as the object of his criticism a '"conception' of the laws of war, being
careful to avoid the factual claim that the laws of war actually display the fea-
tures of this conception, but nevertheless suggesting that they probably do or
come close to doing so. This conception is one that reflects the criminal law in-
terpretation because in it the laws of war appear as a set of prohibitions backed
by penal sanctions (although this last feature receives no particular emphasis).

It is also a conception that gives much weight to military considerations where

they clash with those that are procedural or humanitarian; this, in fact, is the !
principal reason '‘asserstrom finds it objectionable. His criticism is thus taken :
up, in a way that vwill be explained in a moment, with what might be called the
"'military interpretation’ of the laws of war. 'hat is puzzling in Wasserstron's
argunent is that it seems both to criticize and to presuppose the military and the
criminal law interpretations of the laws of war. There is no necessary connection !

between the two interpretations; they simply happen to be related, as a matter of

contingent fact, in 'Yasserstrom's discussion. Perhaps this can be explained by
the fact that he leans very heavily on an account of the laws of war by Telford
Taylor, a former general and Huremberg prosecutor, which itself presupposes both
the military and criminal law interpretations.ll Although Masserstrom is critical
of this account, his discussion reflects the same conception of the laws of war.
The two differ qnly in that Taylor accepts and Yasserstrom rejects the practical

and moral adequacy of this conception.
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In order to forestall misunderstanding, I would like to make it clear that by
the 'military interpretation’ I mean a conception‘of the laws of war that gives
much more weight to considerations of military exnediency than one like that which
the Interpational Committee of the Ped Cross seeks to pr;moté, wvhich might for the
purposes of contrast be labeled “nmmanitarian.? BZoth are marked, however, by con-
siderable deference to the presumed realities of armed conflict; wh;t differentia-
tes them is that the military interpretation is most concerned to forbid only acts
of violence that do not confer a military advantage, anc¢ that in fact ray addition-
ally represent a threat to military discipline--such as rape, murder, and pillage
by an invading or occupying army, or the cruel mistreatment of prisoners of war.
¥Yhile both interpretations grant considerable weight to military considerations--
even the humanitarian view, after all, begins with an acceptance of warfare as a
regretably unpreventable activity to bLe regulated by rules that are basically
compatible with the military interests of belligerents--tlhey differ in the degree
to which they admit such considerations as overriding humanitarian concerns. One
of the chief expressions of this difference is to be found in the way in which
particular rules of war, which are much the same on both interpretations, are quali.
fied by the principle of military necessity; another lies in the degrec of willing-
ness to see violations as undermining the legal validity of particular rules. To
say that Yasserstrom's account displays a military interpretation is thus to say
that it employs certain criteria for specifying what is permitted by the laws of
war, according to which more violence is allowed, than would be lawful under rules
specified according to less permissive criteria; it is not to attribute to him the
view, which is in fact just opposite that which he defends, that such criteria are
morally defensible.

Wasserstrom's basic concerns are these: If the laws of war are judged accord-
ing to moral criteria, how do they fare? Should there be laws of war, and if so,
what--morally speaking--should they be? He suggests that there are two ways in

which the laws of war might bec morally justified. One seeks to justify the laws of

’ .
——— N N




[
— - g—— -
PR,

e —

-16-

war in terms of tie putatively desirable consequences that follow from their ac-
ceptance. The other argues that the laws ought to be accepted because they "re-
flect, embody and give effect to fundamental mq?al distinctions and considerations"
(p. 1). Vasserstrom finds versions and applications of each of these views in
Taylor's book, and is concerned to refute both. Taylor in his book had argued on
behalf of the laws of war that, though often violated, they were often enough ob-
served so that many lives were saved in consequence (p. 40). He had also urged
their value in limiting the brutalizing effects of war on its participants by
teaching the distinction between necéssary and unnecessary, arguing that it is of
the greatest importance after a war's conclusion as well as during it that soldiers
not be allowed to think that unnecessary killing is permissible (p. 41). Wasser-
strom is unpersuaded by the first argument, and repelled by the second; and it is
his reaction to the second that is crucial. Far from teaching a necessary moral
lesson, the iaws of war reflect moral standards that nre morally incoherent, as
well as morally substandard. That is, the rules are morally inconsistent in for-
bidding soldiers, for example, to kill with poison vwhile permitting other equally

horrible means such as anti-personnel bombs or nuclear weapons (p. 11); such in-

consistgncy is to be distinguished as an additional flaw from the consistent im-
morality of, say, permitting attacks on noncombatants. Both, however, are equally
grounds for finding the laws of war to be intrinsically deficient from a moral
point of view., But there is also a consequentialist objection, for not only do

the laws of war permit immoral behavior, they encourage it. The laws of war func-

tion legally in such a way as to conform themselves to developments in military
technology and strategy, so that far from restraining the violence of war, they
simply institutionalize and promote it, Therefore, the laws of war perform no
moral function; the only rorally acceptable code of war would be one that forced
practice to conform to moral standards, and not, as do the laws of war, adjusted

moral standards to current practice, no matter how inhumane.

Vasserstrom then, agrees with Taylor that the laws of war teach a moral lesson
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but he thinks it is a bad legson. And this result, together with its further con-
sequences--that is, both the promotion of morally objectionable standards and the
encouragenent of violence that follows from it-:are in turn sufficient to leave
Hasserstron unpersuaded by Taylor's first argunent, that fhe laws of war are worth
havine because they are soretimes observed and thus save lives. For even if this
is so, it is a gain that according to Wa;serstrom is likely to le céncelled out by
the lives that are lost as a result of violence encourased by the laws of war.

This is scarcely a proof, because it depends upon a series of factual clains and
counterfactual hypotheses that neithier are nor, in some cases, are capalle of being
adecuately defencded; it seems to be advanced hiere rather as a speculation and as a
warning that to enzage in war according to the laws of war would, under vpresent
circumstances, '"increase still further our tolerance for and acceptance of the
horror, the slaughter, and the brutality that is the essence of Twentieth Century
war® (p. 19). ‘here Taylor worried about the corrosive effects of neglecting the
laws of war, Yasserstrom is concerned with the corrosive effects of their obser-
vance. Instead of “'embracing” the laws of war, and ‘concentrating our energies

and our respect. upon its enforcement,” therefore, we should try to articulate and
promote 2 more morally coherent and ambitious conception of the laws of war, one
that reoguires changes in the practice of war rather than accommodates law to exist-
ing practice,

Some of the things that Yasserstrom says about the laws of war are true, and
many of his criticisms of Taylor's judgnen;s are well founded. Cne can understand
and even share his repugnance for Taylor's conception of the laws of war, and if
it is correct, for tlhe laws of war themselves. llevertheless, ‘'asserstrom's argu-
ments are bad ones and their conclusions unwarranted. His account is thus funda-
mentally misleading. For one thing, it depends upon an interpretation of the laws
of war that is faulty because it mistakes the role of military necessity and of
mutual violations in determining the legal validity of particular rules. Second,

it presupposes a misconceived notion of the functions of law in the regulation of
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warfare, and of the proper relation between legal rules and moral judguent in this
area. And, third, it supnorts a withdraval from the idea of publically accepted
standards of conduct of war to a realm of private noral judgment, an idea that is
itself morally questionable.

On the matter of legal interpretation, Yasserstrom is himself seriously nisled
in his reliance upon Taylor's understanding of the laws of war. !lis claim that
the legal capacity of the laws of war to restrain violence is vitiated by the prin-
ciple of military necessity is based upon an unusually extended version of that
principle adopted from Taylor, whose views on this question !"asserstron seems to
take as authoritative. In fact, they are legally eccentric, although perhaps ex-
pressive of large secments of both military and public opinion. This conception of
military necessity treats it as a general overriding condition that legalizes acts
of war otherwise prohibited if they can be showm to confer certain kinds of mili-
tary advantaée. Such acts, for example killing prisoners of war in circumstances
in vhich maintaining them would threaten the survival of a military unit or the
success of its mission (Taylor, p. 36; Wasserstrom, p. 4), or direct bombardment
of civilian populations where the disruption and demoralization that results can
hasten the defeat of an adversary by undermining military production and political
support for continued resistance (Taylor, pp. 142-43; iasserstronm, pp. 6-7), are
on this interpretation of military necessity not violations of the laws of war,
and hence excluded from the category of war crimes. It is to be contrasted with
another conception of military necessity, which is that the appeal to necessity
is only allowable where it is explicitly provided for by the conventional laws of
war; where it is not, the conventional prohibitions must be regarded as absolute.
This view still leaves much latitude in the application of the laws of war, because
as customary law the latter have always been construed to allow for considerable
deference to the requirements of military operations, and its codification in
written instruments like the Hague and Geneva Conventions were framed with similar

copsiderations in mind. On this view, thcn, the principle of military necessity
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retains its place ag one of the basic principles won wﬁich the laus of war are
based, but it cannot be considered one that has pfiority over all other rules and
principles that constitute the laws of war, according to wﬁich the latter can al-
ways be overriden. On narrow view, there are some necessary measures of--however
“necessary' might be interpreted--tﬁat are not permitted by the laws of war.
Although the proper interpretation éf military necessity in international law
has for many years been a contested issue, the weight of argument supports the
narrow interpretation. For one thing, the balance of legal opinion, especially
after 1900 and inéreasingly down to the present, clearly favors it. But more in-
portant, for this fact alone could not be decisive, is the consideration that the
broad interpretation must be. incorrect because it is incompatible with the inter-
national conventions that constitute the primary source of the laws of war. It is
true that, even on the broadest interpretation of military necessity, there would
still be room for rules prohibiting gratuitous cruelty and violence unrelated to
any military purpose. But it has in addition clearly been the intention of states,
as expressed in these conventions (as well as in the military manuals based upon
them), not only to impose restraints on such umnecessary and even inexpedient out-
rages, but also to impose certain definite, if limited, restraints on the conduct
of military operations even where particular acts or policies might confer a mo-
mentary advantage upon one side or another, and including those that might be con-
strued as necessary for the success of military operations and for the survival
of the military wnits engaged in carrying them out. These restraints include many
that have traditionally had a place in the customs of war, and hove been repeatedly
reaffirmed without qualification by successive treaties down to and including the
present Draft Protocols. Among the prohibited acts of war that might at times
prove to be militarily advantageous or necessary are acts of "perfidy' such as
feigning cease-fires and surrenders in order to take advaqtage of an adversary's
compliance; acts of violence against disabled or captive enemy combatants, and

especially the refusal of quarter; and the imposition of collective penalties by
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an occupying force. To these traditional prohibitions have been added rules ex-
pressly forbidding misuse of the Red Cross emblem-and similar protective insignia,
torture or nutilation of prisoncrs of war, taking of hostages, any innumerable less
serious abuses. Under Article 3 of the Geneva Conventions, these rules are sup-
posed to apply to civil as well as international conflicts.

The Hague and Geneva Conventions nowhere provide that the rules prohibiting
such acts may be suspended on the grounds of military necessity. The evidence
that this supports the narrow interpretation is both negative and positive. The
negative evidence is that the conventions do on occasion specifiéally provide that
particular prohibitions may be overridden in exceptional circumstances that can be
held to constitute a condition of military necessity; for example, Article 23g of
the regulations appended to the Fourth Hague Convention of 1907 prohibits the de-
struction or seizure of enemy property “unless such destruction of seizure be im-
peratively demanded by the necessities of war."” The clear implication of such
explicit references to military necessity is that it cannot be invoked to qualify
the prohibitions laid down by other articles in vhich necessity is not mentioned,
and which must therefore be regarded as absolute as far as exceptions suggested by
military requirements are concerned. The positive evidence is to be found in
assertions to the effect that prohibited acts of the sort mentioned above "are and
shall remain prohibited at any time and in any place whatsoever" (Geneva Conven-
tions, Article 3), and that those party to the conventions must respect their pro-
visions "in all circumstances" (Article 1). Similar language occurs throughout
each of the four Geneva Conventions of 1949. At least with respect to some acts
of war, then, military necessity provides no grounds for overriding the rules that
forbid their commission, and the laws of war cannot therefore be interpreted as
conferring on military commanders the discretion to decide whether such rules are
or are not in such cases legally binding. It is, furthermore, this narrow inter-
pretation of military necessity that is most often reflected in military codes,

judicial opinion, and legal commentary. It is an interpretation that corresponds
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to an obvious need for some restriction on the principle of military necessity if
the laws of war are to have any point as rules designed to regulate the use of
violence for political purposes, and not simply'to repress aberrant criminality
unrelated to policy. |

The arguments that Taylor advances on behalf of the broad interpretation of
military necessity will not bear scrutiny. le argues that the determination of
vhich acts of War‘are militarily necessary is '"a matter of infinite circumstantial
variation" (p. 35). This may be so, but the point ié irrelevant where acts that
a prohibited without qualification by the laws of war are involved. !ie also argues,
in connection with the Xilling of prisoners of war (that is, denial of quarter)
in circumstances under which to do otherwise would endanger the success of the
nission or the safety of the unit, that "no military or other court has been called
upon . . . to declare such killings a var crime” (p. 36). This also may be so,
but as an argument for the broad interpretation of military necessity it is weak.12
Even weaker is the argument that Taylor bases on a selective reading of successive
United States Army field manuals. I[le cites a passage from the 1956 version, which
states: '"The prohibitory effect of the law of war is not mininized by ‘military
necessity' which has been defined as that principle which justifies those measures
not forbidden Ly international law which are indispensable for securing the con-
plete submission of the enemy as soon as possible."” Taylor thinks this is ambigu-
ous, and moves on to his clair that necessity is a matter of infinite circumstan-
tial veriation and his prisoner of war exariple. But it is worth pausing to notice
two facts about the staterent, First, it implies that military necessity may only
be invoked in connection with acts “indispensable for securing the complete sub-
mission of the enemy,' which seems to imply military victory and does not necessar-
ily include the successful completion of particular missions or the protection of
the safety of particular units. Second, and far less ambiguously, military neces-
sity cannot be invoked to justify measures forbidden by international law. On the

broad interpretation of military necessity, this statement would be rendered
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c¢ircular and meaninﬁless. It is, in fact, a clear expression of the narrow inter-
pretation, similar to those that have appeared in;successiﬁe Arerican manuals from
their beginnings in the Lieber rules of 1863. Taylor oddl} ionores both the Lieber
and the 1956 definitions of military necessity, which reflect the narrow view, and
relies instead upon a sentence froﬁ the manual of 1917 which says: ™A belligerent
is justified in applying any amount and any kind of force which is necessary for
the purnose of war; that is, the complete submission of the encmy at the earliest
possible moment with the least expenditure of men and money." Apart from the fact
that this statemeﬁt again ties the appeal to necessity with military victory, itS
substance is qualified in the next paragraph (which Taylor-fails to cite) as jus-
tifying only measures ‘not forbidden by the modern laws and customs of var."13
All the editions in fact contain this same limitation on thc appeal to military
necessity. If these manuals support anything at all, it is not the broad inter-
pretation of military necessity,

The fact that Taylor's arguments in favor of the broad interpretation are
bad ones, together with the availability of sound arguments that favor the narrow
interpretation, is sufficient to suggest that the laws of war do not cease to be
binding vhenever considerations of military necessity, much less of mere military
advantage, seem to require the commission of prohibited acts. In his reliance on
Taylor's interpretation of military necessity, Vasserstrom is thus led to attribute
to the laws of war a moral defect that they do not in fact possess. Vasserstrom is
also misled by Taylor on another question of importance, the effect of mutual vio-
lence of particular rules of warfare on the legal validity of those rules. Taylor':
position is that where both sides have violated a rule, it ceases to be a binding
rule of law., His main argument in favor of this conclusion is that the Germans
were not prosecuted at Muremberg for violations of the laws of var, such as the
sinking of merchant ships'by submarines without warning apd without provision for
the safety of the former's passengers, that were also practiced by the Allies,

But this failure to convict can be explained on other grounds than that the
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Nuremberg Tribunal believed that the relevant rules were no longer legally valid;
in fact, the Tribunal appears to have upheld the iaw in the case of submarine
attacks while cdeclining to press the charge in view of comparable violations by the
Allies.14 The principle that applies here, tu gquoaue, is that a state that has
violated a particular rule may not prosecute.an enemy for similar violations.l5
Although there exists controversy about whether tu quoque expresses a valid pro-
cedural principle, it must not be confused with the quite differeat principle that
rutual violations invalidate the rules of warfare.

The problem with respect to ascertaining which rules are valid rules of law
within the system with which we are concerned is one of uncertainty. The problem
arises because of the thinness and unreliability of other rules, explicitly framed
and widely accepted, and applied within a framework of established procedures,
according to which judgments concerning the validity of substantive rules of war
can be autihoritatively made. To varying degrees this is a defect of all interna-
tional law. The problen of uncertainty is most acute with respect to customary law,
for there are not clear criteria for deciding either the point at which a practice
(which may itself represent a departure from existiﬁg customary or conventional
rules) has become customary and thus gives rise to a new rule, or the point at
which an existing rule ceases to be binding, and thus for states to cease to have
any obligations under it, because it no longer resembles customary practice. It
is one of the functions of conventional lgw to alleviate such uncertainty, but
where the result is a disorderly combination of customary and conventional rules,
as is the case with the laws of war, the resulting complexity may sometimes make
up for whatever uncertainty is removed by the addition of conventional law to a
body of existing custom. What is clear, however, is that the law of war conven-
tions contain no provisions to the effect that particular rules cease to be valid
rules of law if violated either by one party or by many; on the contrary, the
conventions explicitly define acts that constitute violations, provide for their

repression, and seek to limit the freedom of signatories to withdraw from the
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obligations imposed by the conventions. Thus the Fourth llague Convention of 1907
identifies certain acts as especially forbidden, requires parties to the Convention
to issue military regulations in conformity with its provisions, and imposes a
period of delzy before w;thdrawal from the Convention can take effect. The 1949
Geneva Conventions each define "grave breaches," prohitit any party from absolving
itself or another party from liability for their commission, require the parties to
cooperate in their enforcement through national legislation and judicial proceed-
ings, prohibit denunciation of them by parties engaged in armed conflicts, and pro-
vide that denunciation and withdrawal by some parties does not affect the obliga-
tions of otlers. There is iittle here to support, and much to counteract, any easy
connection between inefficacy and invalidity.

.Given the uncertainty of the rﬁles, it is'hard to show conclusively the error
of those who are quick to jump from violations of the laws of war to the conclusion
that the latter no longer constitute valid law, But it is even harder to support
the claim, not merely that the law is uncertain, but that particular rules have
clearly and certainly lost their validity as laws of war. If the rule is a cus-
tomary one, it must be establisihed that the practice prohibited by it has become
so common as to constitute a new custom according to which legal rights and obliga-
tions must now be judged. If violations of conventional rules are involved, one
must be able to show that such violations invalidate the convention, by pointing
either to express provisions to that effect or to accepted principles of treaty in-
terpretation such as those of the Vienna Convention on the law of treaties. What
these principles appear to permit, at most, is withdrawal from a treaty by one
party if other parties violate it; the mere fact of violation cannot itself cancel
the treaty. In the absence of any such legal basis for the claim, it is wrong of
Taylor to conclude that rules that have been violated in a particular conflict can
no longer be regarded as constituting a part of the laws of war.16 As in the case

of military necessity, what is beihg reflected here is the military interpretation

of the laws of war, according to which controversies of legal interpretation are
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regularly resolved in favor of military license and against military restraint,
There is one respect in which Wasserstrom takqs the military interpretation
even further than Taylor. He claims that even a less permissive conception than
that reflected in Taylor's account would still be morally deficient because it
ignores the distinction between coﬁbatants'and noncombatants. This is thought to
follow from the fact that certain forms of warfare, such as strategic bombing and
the use of nuclear weapons, are not well-regulated. It is true that there do not
exist detailed and explicit conventions dealing with these and other novel forms
of warfare, and therefore that the law governing them must be extrapolated--with'
all the uncertainties that entails--from existing rules and principles that either
refer specifically to other forms of warfare or else are very general. But it
does not follow from the fact that a particular mode of wacrfare is poorly regulated
that the laws of war ignore the distinction between combatants and noncombatants.
On the contrary, that distinction is quite fundamental to existing customary and
conventional law. It is only on an extreme military interpretation, according to
which the civilian population might itself constitute a legitimate military ob-
jective that may be directly attacked if to do so is thought to contribute to
military victory, that this distinction breaks down. Here, as elsewhere, "asser-
strom is too willing to accept, as evidence of law, practices--such as the bombing
of German and Japanese cities in World lar II--that can just as plausibly be pre-
sented as war crimes. It is interesting how many people are unaware that in bomb-
ing Germany, the British often chose to attack civilian rather than military ob-
jectives--that despite what the British public and the flyers in Bomber Command
were regularly told, a major purpose of the bombing offensive for much of the war
was to destroy the main cormercial and residential areas of Germany's principal
cities, and that in implementing this policy many targets of military significance
were purposely neglected.' This ceases to be perplexing as soon as it is understoocd
that the ratiocnale of these raids was that Germany might be brought to the point

of capitulation by killing, ''dehousing," and demoralizing its urban population.
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Few have appcaled to the laws of war to justify Ehii.policy, which does ignore the
distinction between combatants and noncombatants by making civilians the direct
object of attack; what is legally defended is rather the myth that any harm to
civilians in the strategic bombing was an incidental and unaQoidable concomitant of

attacks on military objectives, narrowly,defined.17
v

According to Yasserstrom, the significance of objections of. the sort that hg
advances is that they must lead us to conclude that the laws of war are morally
deficient, with respect botﬁ to the intrinsic morality that the rules embody and
express and to the consequences that follow from their acceptance. But even had
the argument for this conclusion been less defective, one would have to question
its assumptions about the functions of the laws of war. The suggestion that a
debilitating deficiency of the laws of war is that they embody and give effect to
an incoherent and substandard morality reflects the assumption that the function
of the laws of war is that of a moral code. On this view, not only must the
particular rules of a system of laws individually correspond to those of morality,
but the system as a whole must in addition display features like "coherence' and
“completeness" that characterize any adequate moral code. This is a very odd con-
ception about the relationship between law and morality. It is one thing to make
a legal system, or some part of it, the object of moral judgment, but quite another
to expect it to reflect fully the concerns of morality with respect to a particular
area of social and political existence. No doubt the temptation is very great to
regard the laws of war as a moral institution that ought to mirror our moral judg-
ments about war or else suffer our rejection. It is an attitude prompted by the
reasonable consideration that where so much destruction and suffering is the re-
sult of a regulated practice, there must be morally compelling reasons for con-
senting to rules that permit the usual objections to violence to be overridden.

For these reasons, the impulse to subject the law to moral scrutiny cannot be

T T o g e NN e A .

’1
|
:




-

A

e e i e =

N ey g -

-27-

faulted. The mistake arises when, instead of inquiring into the moral merits of a
legal system, we begin to think of the law as something that could be directly
appealed to in making moral judgments (as Taylor tends to do when he suggests that
the prohibition of unnecessary killing teaches soldiers an iﬁportant moral distinct-
ion without which they would return to society as potential murdere;s), or else

{as Wasserstrom urges) one that is morally pernicious because it teachcs the wrong
distinctions.

What is wrong with this propensity to use the laws of war as if they could
provide a morally adequate basis for judgments about acts in war, as well as to
criticize the laws of war for failing to provide defensible moral standards for
making such judgments, is simply that the laws of war are not a moral code but a
legal one. There are differences in function and purpose between moral and legal
rules that both Taylor and Yasserstrom, in their different ways, neglect. As a
result of these differences, legul rules possess many features that would be incon-
venient and unacceptable as morality. For example, law often involves distinctions
and principles that are morally trivial, but which are required in the regulation of
complex human activities, The law may even prescribe morally dubious action in
situations in which the need for having some rule is more important than the pre-
cise content, within limits, of the rule adopted, or where a particular moral con-
cern, in beirng translated into law, must be altered to accomodate the requirements
of its practical application within an existing legal system. Thus in addition to
the independent moral acceptébility of particular rules, one must consider their
compatibility with existing law and legal procedures, and the practicability of
their application in the circumstances which they are intended to regulate. Given
the many ways in which legal rules differ in form and content from moral rules,
require different action, and serve different aims, it is pointless to fault the
former for these differences apart from a very general inquiry into the purposes
and functions of a particular branch of law. To put it differently, the general

justifying aim of the institution as a whole cannot be neglected in the attempt to
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arrive at sound judgments concerning its moral adequacy or the adequacy of its
constituent parts,

In the case of the laws of war, this general justification is to be found in
the ways in which they serve to sustain standards according to which judgmgnts pf
violence can be made that are relatively clear and consensual. In presenfing the
laws of war in this light, I have emphasized their public character, in contrast
to other principles vhich despite their claims to greater moral adequacy must in
view of their limited recognition be regarded as private. As international law,
the laws of war represent a comproaise between divergent interests and principles,
and can be cited as standard; to which almost all nations have given their quali-
fied consent. In spite of both their moral deficiencies and the persistence of
disagreements concerning their prover interpretation, the laws of war possess the
incontestible advantage of nearly general recognition as an existing, valid system
of rules for the regulation of armed conflict. To understand the laws of war in
this way is not, of course, to free them from moral criticism. Certainly the
system badly needs reform. It is also possible to imagine laws of warfare that
depart so far from the standards of morality as to lead us to conclude that the
advantages of having them were of little worth compared with the evil of consenting
to really deparaved standards. If this is the moral critic's fear, I have tried to
show that it is an exaggerated one made plausible only by a far too permissive in-
terpretation of what the laws of war permit, and an unreasonably narrow conception
of the functions they perform.combined with an unreasonably elevated expectation
concerning the functions they should perform. A more serious problem is that the
manner in which the laws of war as public standards are privately interpreted and
applied goes a long way toward wiping out vhatever gains might be thought to follow
from the fact of publicity. Yet however deficient in effective authority and cer-
tainty they may be, the laws of war are superior with respect to these qualities

than any more morally acceptable sef of nonlegal ptincipies could be. This is why

many advocates of reforming thc laws of war are reluctant to support the negotiation
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of a new comprehansive code to be adopted in place of the existing patchwork of
heterogenous, obsolescent, and undeniably inadequéte customary and conventional

' rules, and prefer instead to merely add further to the existing body of accepted

law. They recognize the dangers of losing, in the attempt to improve them, the

/ common standards we alreédy have.
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