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ABSTRACT

THi, ARYY ADMINISTRATIVE DISCHARGE SYSTEM, by Major Rayriond A. Gusselin,
\)'JSA ) ()(_; pages.

This study attempts to determine it there is a need 'or change in the
Army administrative discharge system. Tre study examines the adminis-
trative discharge system and contrasts it with the punitive discharge
system. The examination focuses primarily -n the perceptions of agencies
and individuals :rom both government and public sectors and emphasizes

the impact of the Vietnam War and its aftermath upon those percepticns.

Investigation reveals that the administrative discharge system has defi-
ciencies which have resulted in the inequitable treatment of soldiers.
Althcugh contentiins of inequity may be rejected by prcpunents of the
current system, the Army Discharge Review Board and the federal courts
hiave validated many of these contentions. Moreover, recent Congressional
lepgislation has artected the discharge review process as it is conducted
by the military services of the Department of Defense thus creating an
expensive, time-consuming workl ad and raising doubts concerning the

practicality ! the administrative discharge system in its present form.

Tuis study concludes that there is a need for change in the Army adminis-
trative discharge system. The prop.sed changes attempt to eliminate tlie
causes 01 inequity and render the system compatible witn the changing
discharge review process.,
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The Army Administrative Discharge System

CHAPTER 1

INTRODUCTION

Contractual Service.

Article I of the Constitution or the United States empowered
Congress to raise and support armies. Volunteers provided the prime
source of manp.wer for the military during the early years of the coun-
try, and a soldier assumed the burden of military service for a period
of time in return for some form of remuneration. fThis source of man-
power was insuificient during the American Revolution and was augmented

by the states' militias. Thus conscripticn became a metnod by which

regular military forces were expanded. The first conscription law in
American history was enacted by the Confederate Congress in April,
1562.‘ This experience with conscripticn served as tne basis for the
United states' adoption oi selective service during Worla wWar 1.2 Selec~
tive service proved effective in raising large military forces during
the conflicts of the twentieth century and in sustaining a standing Army
during peacetime.

Complaints concerning innerent inequities in celerments from the

drar't were often voiced by the public. Deferments were given to members

1Jonn R. Graham, A Constituticnal History of the Military Draft
(Minneapolis: Ross Haines, Inc., 1971), pp. 2L,100.

2Encycl,peaia International, 1963 ed., s.v. "Selective Service,"
by John D. Hayes.




n

ot the Heserves, the National Guard, cullege students, married men, ana
tnose persons engagea in critical cccupations cr with r:araships.3 The
crescend> of dissatisfaction with the draft was reachied during the " .c.
nam War. The selective service system became a casualty of that War ana
was virtually aismantled by the mid 1970's.

Whether a person entered the Army as a volunteer or was draftead,
he entered into a contractual agreement wnhich requirea aanerence. The
essential element of the contract was that the individual must serve for
a specified period of time unless socner discharged by proper authority.
Until Werld War II, a provision existed in Army Hegulations that allcowed
a soldier tc purchase his discharge for a price determinea by years ser-
vice and geographical location at the time of discharge. For example, a
s.ldier with one year service and stationed in the United States could

L With the termination of tnat regu-

purchase his discharge for $120,00.
latory provisicn, a discharge prior to completicn oi a specified pericad
of time has been reserved for situations that precluded completicn or
service. Such situations may entail circumstances involving physical
disability or personal hardship whici is not related tc a scldier's con-
auct or performance, Conversely, situations include circumstances in-
volving misconduct or unsuitability. This latter category of discharge

can be accomplished either in a punitive manner or in an administrative

manner.,

3Ibid.

bArmy Regulation 615-360, Enlisted Men: Discharge; Release
I'r.m Active Duty, 26 November 1942, p. 13.
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Punitive Discharye.

The punitive discrarge is an element uf tne sentence of a court-

5

martial and thne discharge itself is a punishment.” Before pursuing °
nature of the punitive aischarge, it is important to examine the court-
martial which is the only mecharism that can adjudge such a punishment.
The court-martial is an integral part of military law and has its basis
in gnglish common law.6 Prior to World War II, military law was funda-
mental., During World War II, however, civilian legal organizations and
other interested groups pressured Congress to examine clcsely the mili-
tary judicial system.7 As a result, a series of revisions ensued that
culminated in the establishment of the "Uniform Code of Military Justice"”
(UCMJ) in 1950 under Public Law 506.d In 1956, the Cocde was further
revised and codified and eventually became a part of Title 10, United
States Code.9

The UCMJ contains a listing of punitive articles which describe
oftenges punishable under the Code. These offenses fall into two broad
categories. The first category comprises ottienses such as murder, rcb-

bery, assault, and rape that are punishable under both civilian and

SU.S., tresident, Executive Order 11476, Manual for Courts-
Martial, United states, 1969, (revised edition), 19 June 1969, p. 25-3.
(hereatter cited as U.S., Manual for Courts-Martial).

bUaniel Walker, Military Law (New Ycrk: Prentice-hall, 1954),
p. 108,

7lbid. ] p' 109.

tjWilliam B. Aycock and Wurfel W, Seymour, Military Law Under .
the Uniform Code of Military Justice (Chapel Hill, NC: University of
Nerth Carolina Press, 1955), p. 15.

9U.s., Manual for Courts-Martial, p. A2-1.




military jurisaictiuns, The second category cumprises lesser offenses
such as desertion, disubedience of orders, misbehavior before the enemy
and other such offenses that are inherent only with the military.1o
Cunviction of and punishment ¢f soldiers for viclations cf the UCMJ are
normally provided by a court-martial except in cases where the offense
is not sufficiently sericus to warrant trial by court-martial. Although
there is no minimum punishment, maximum punishment is governed by a
precise set of rules in the UCMJ which are prescribed by the President
of the United States under the authority derived from Article 56 of the
UCMJ.11 Constraints for adjudging a punitive discharge are included
in the rules for maximum punishment.12

A punitive discharge may be either '"dishonorable" or "bad
conduct." The dishconorable discharge originated from the Articles of
War and has traditionally operated as a punishment--a complete expulsion
irom the Army. Its significance, froum a purely prcfessional military
perspective, is perhaps best exemplit'ied by William Winthrop in his
compendium on military law: "The dishonorable discharge expels the
offender with disgrace from the Army and remands him to the status of a

13

civiliane” Thie dishonorable discharge carries a stigma and is des-

cribed in the Manual for Courts~Martial as a punishment for offenders

whe shoula be discharged under conditions of dishonor because of the

serious nature of the offense.

1QWa1ker, Military Law, p. 111,

11U.S., Manual for Courts-Martial, p. A2-20.

21534, , p. 25-10.

UWilliam Winthrop, Military Law, 2 vols. (Washington: W. H.
Morrison, 1886), 1:611.




The bad conduct discharge, on the other nand, criginatea during
world War Il and probably from the same set of circumstances that
prompted a revision of the military judicial system. Although not for-
mally introduced to the Army until 1949, its origin may be traced to a
report made to the Secretary of War in 1946 by the War Department
Advisory Committee on Military Justice. The Committee reccmmended that
an additional discharge be introduced for cases of uniitness so that the
dishonorable cischarge could be "reserved for exceptionaliy grave and

L Thus the bad ccnduct discharge was and still is

heinous offenses."
ccnstrued as a less severe punishment than a dishonorable discharge.
The military judicial system has many checks and balances or

safeguards. Befcre a court-martial sentence can be decided, a two-

thirds majority of the court must agree on the sentence. The punitive
discharge element of a sentence cannot be executed until the following
nas been accompliished:

1. The convening authority, tre person authorized to convene

the court-martial, must first apprcve the sentence.

2. The case must then be reviewed by the Court o{ Military
neview which is a panel ¢f not less than three appellate military judges
who may be either commissioned ofricers or civilians and must be mem-
bers of a bar of a Federal Court or of the highest court of a state.

3. The case may then be furtner reviewed by the Court of
Military Appeals if such a review is requested by the Judge Advocate 1

General or upcn petition of the accused. The Court of Military Appeals

1L‘U.S., ¥ar Department Advisory Committee on Military Justice.
Report to the Secretary oif War on Military Justice, 1946. p. 13.
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consists of three civilian judges appointed by the President and with
the consent ot the Senate for a term oif fifteen years.1

The provisiuns of the UCMJ emphasize that the punitive discnarge
is a serious punishment and that adequate saf'eguards have been developec
and included to protect the rights o1 the soldier.

Administrative Discharg .

In contrast to the punitive discharge, the administrative dis-
charge is designed to remove a soldier from the Army with no intent to
punish.

An administrative discharge is not intended as a form of punish-
ment but is simply a technique by which the Army removes from its
rolls those individuals who have demonstrated that they are not
capable of serving effectively. Any administrative discharge which
does more than intended by the foregoing is not proper and equi-
table.16

The foregoing is a portion of the Secretary of the Army's phi~

17 tnis

losophy under which the Army Discharge Review Board operates.
guidance succinctly describes the intent of the administrative discharge.

Title 10, United States Code, authorizes the Secretary of the

Army to establish policies for the discharge of soldiers prior to the

completion of their term of service.18 The Department of the Army

15U.S., Manual for Courts-Martial, p. 20-1.
16

Discharge Upgrading Newsletter, Atlanta, Southern Center for
Military and Veterans Rigﬁts, 30 November 1977, pe 11. quoting the
President's Guidance--Army Discharge Review Board Standing Operating
Procedure, 1975, p. 20e.

17The Army Discharge Review Board, under the provisions of
Title 10, United States Code, is empowered to change, correct or modify
any discharge of a former Army member except a discharge resulting from
the sentence of a general court-martial.

18Am;y Regulation 635-200, Personnel Separations, Enlisted
Personnel, 21 November 1977, p. 2-1.




-3

publisties these policies in regulations which provide guidance for
commanders in dealing with administrative discharges.

karly Army regulations concerning administrative discharges
were general in nature. For example, Army Hegulation 615-360, issued

in pecember 1922, mentioned the areas of inaptness and undesirable

habits ¢r traits of character without fully defining these terms. Since

tre standards were not prescribed, these vague areas were subject to a
commander's perception of acceptable standards. Yet, there were safe-
guards in the system; the case of an individual recommended for dis-
charge was reviewed by a board consisting of three commissioned officers.
If the board upheld the recommendation, the case was then forwarded to a
hiigher authority for f{inal determination.19
Under the administrative discharge system existing in 1922, a

soldier could receive either an honorable discharge or a blue discharge.

The issuance cof a particular type of discharge was predicated upon the

character of service. The terms excellent, very gcod, good, fair, and
poor were those authorized for designating character of service. If the
character was judged to be excellent, very good or good, an honorable

discharge was awarded, If the character was judged to be fair or poor,

a blue discharge was awarded. Conseguently, an honorable discharge
I signified honest and faithful service, while a blue discharge signified
| service that was not honest and faithful. Although the regulation
recognized the potential impact of a blue discharge, it contained only

three lines of guidance advising the commander to exevcise his

19Army Regulation 615-360, Enlisted Men; Discharge, 6 December
1922, p. h.

f_




discretionary authority with great care in order to preclude injustice
to the soldier.’

As the years passed, there were changes to the administrative
discharge system in the areas of procedures, rehabilitaticn, standards,
discretionary authority, and methodology for appraising service. The

administrative discharge, however, remained an either-or (italics mine)

situation, i.e., service was honest and faithful or not honest and

faithful, In 1947, the blue discharge was replaced by two other types--
the general discharge and the undesirable discharge. This action
resulted from severe congressional criticism charging that the blue
discharge was not sufficiently precise to determine the character of
service.21 When considering that the honorable, blue, and dishonorable
discharges were the only types of discharges, the relative confusion

over the blue discharge is obviocus.

while the honorable discharge signifies completely honorable
service, the general discharge signifies that the service is under
honorable conditions but does not meet the high standards required for
1 an honorable discharge. On the other hand, the undesirable discharge
signifies that the service is under other than honorable conditions.22

Consequently, the undesirable discharge carries a stigma similar to the

one associated with the punitive discharge. 1In January 1977, the term

| 21bid., p. 3.

21William K. Laray, "Due Process of Law and the Less than
Honcrable Discharge of Enlisted Personnel" (thesis, The Judge Advocate
General's School, U. S. Army, 196k) p. 35, citing Hearings Before the
Subcommittee on Constitutional Rights of the Committee of the Judiciary,
United States Senate, 87th Congress, 2d session (1962), On the Consili.
tutional Rights of Military Personnel, p. 85L.

22

Army Regulation 635-200, p. 1-5.




undesirabie was replaceda with the term uncer conditions cther than

r..norable, since tlie term undesirable was only recentiy changea, it is
important in this discussion because it is a symptcm of the problem that

will be examined,

The administrative discharge system does have safeguards, al-
though they are not nearly as cumprehensive as those pruvided under the
punitive system. 0O particular interest is the review system which
usually dues not extend beyond an authority at the same installation

where the recommendation for discharge was initiated. Thus the highest

level of review is one that may occur subsequent to the soldier's dis-

charge if he initiates a request for review by the Army Discharge Review
Board.

Impact of Discnarges.

For the purpcse of the following discussion, discharges have

been categorized as "good" (honorable and general) or "bad" (dishonor-
able, bad conduct, and undesirable or discharge under conditions other
than honorable).

The veteran with the good discharge is not alf'ected in the same
manner as the veteran with the bad discharge. Accordingly, this dis-
cussion is restricted to the impact involving bad discharges. Perhaps
the most subtle impact is one ol personal stigmatizaticn. What about
the father whose children become inquisitive about his experiences in
the Army? He cannot proudly reveal his bad discharge and exhort his
children to emulate his performance while in the Army; and he is not
likely tu use his Army discharge as an object lesscn to his children.
Assuming that this veteran became a responsible member of society, sucl

an episode will probably be devastating to his pride. 1In fact many




individuals appearing before the Army Discharge Review Board indicate

P

that their appearance is motivated by a desire to remove the blemish of

a bad discharge from an otherwise good pre-service and post-service
record.

The stigma of a bad discharge can also affect a veteran's
successtul return to his community. Most people recognize when a sol-
dier returns to his community before completing his total years of
service, and they ask questions. Why did he serve only 18 months of a
three-year enlistment? Why is he reluctant to discuss his military
service? Why do his parents avoid the subject? The answers to these
questions are eventually ascertained and become a source of embarrass-
ment to the individual and his family.

The bad discharge also has an impact upcn a veteran's employ-

ment, A prospective employer is traditionally concerned with the refer-

ences of a prospective emplcyee. kssentially, the emplcyer wants some

assurance that the person he hires can perform the job and is respon-

sible, A veteran with a good discharge can provide documentary evidence
that he served his country honestly and faithfully ana has the potential

to be a good employee. A veteran with a bad discharge does not have

ttie same advantage.
Another major area of concern for the veteran is his entitlement
to Veteran's benefits. Honorable and general discharges normally {

qualify the veteran for tederal benefits, but the dishonorable discharge

is an automatic disqualifier. The bad conduct and the undesirable dis-
charges, however, are not clearly defined as to the qualification for
federal benefits; theretf re, the Veterans Administration must render &«

determination in each case. The facts in each case must clearly

e——

s




"

establish that a veteran was discharged under conditicns that do not

constitute dishonor.23
In order to gain an appreciation for the magnitude of these

benefits, a review of the more familiar benefit programs is necessary.

vependency and Indemnity Compensation, This program authorizes

payments to dependents of service personnel or veterans who die from a
disease or injury incurred or aggravated while on active duty. Although
the rate of compensation varies according to the person's rank, the
minimum monthly payment in 1977 is $26O.2u

Non-Service Connected Death Pensicn. This program authorizes pay-

ments tc dependents of veterans whose deaths were non-service connected
but who had served during specified war periods to include the Korean

war and the Vietnam Conflict. The monthly payments in 1977 vary from a
high of $149 to a low of $57.25

Vocational Rehabilitation. This program entitles a veteran to

vocational rehabilitation if he has suffered a service connected dis-
ability for which the Veterans Administration determines that rehabiii-
tation is essential in overcoming the handicap of the disability. The
participation in this program may extend to four years. The maximum
payable monthly rate in 1977 is $329 for an individual with two depen-

dents and $24 per month for each additional dependent.2b

23U.S., Veterans Administration, Federal Benefits for Veterans
and Dependents, VA IS-1 Fact Sheet, 1 January 1977, p. iv.

2L

Ibid., p. 36.
2SIbid., ps LO.

261bid-, ppl 18"200
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gducaticnal Assistance. This is perhaps the most wiaely known

oenefit program. Although it was changed in January 1977 to a contri-
butory plan, it remains the most attractive of the federal benefits. It
entitles an eligible veteran tu educational assistance for a period up
to and including 45 months contingent upon the amount or service time,
the years in which the service occurred, and the sub-programs of educa-
tion or training. The highest payable monthly rate in 19(7 is $396 for
a veteran with two dependents and $2L per month for each additional
dependent.27

There are numerous other federal benefits which in combination
with those discussed above represent an important oppcrtunity for the
veteran (See appendix 1 for a listing of these benefits). Beyond the
federal benefits, many states have their individual benefits programs
for veterans which vary in accordance with a state's desire and ability
to fund. The most common benefits entail unemployment compensation,
employment and reemployment rights and assistance, and vocational train-
ing programs., In the final analysis, all benefits, federal and state,
provide a crucial cpportunity for many veterans in terms of enhancing
their existence and for subsequent contribution to society.

Statement of the Problem,

The impact of a bad discharge, whether punitive or administrative,
on a veteran and his family is monumental. Disparaties have developed
in the sat'eguards for both the punitive and the administrative discharge
systems. Yet, the administrative discharge can be as devastating as the

punitive discharge. This situation raises the following questions:

27Ibido ’ ppo 12"16.
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1. !wes the aaministrative discharge system insure equity?

2. 1! the aaninistrative discharge system does not insure equity,
are there f{acets o1 the system that preclude equity?
3. What alternatives exist?

Scope, Design and Limitations.

Althcugh the administrative discharge system is common to all
the military services and deals with both officers ana enlisted perscnnel,
this study discusses only the Army system and how it pertains to enlistea
personnel. It examines the background of the administrative discharge
system and contrasts that system witn the punitive discharge system. An
examination of the administrative discharge system against the background
o! historical events suggests a need to change the system., This study
cutlines some pcssible conceptual changes to the administrative dis-
charge system, tut it does not involve a detailed consideration of the
entire spectrum of arguments that cculd be raised., iinally, this study
does not attempt to be a panecea., It only serves to evaluate, inform,

and present alternatives to the current administrative aischarge system.




CHAPTER 2
THE AUDMINISTRATIVE DiSCHARGE SYSTHEY

The administrative discharge system for enlisted personnel is
g Vverned by the guidance contained in Army Regulation‘p35-200, rersonnel

Separaticns, snilisted Personnel, Alth.ough many reasons [or adminis- |

trative discharge exist, this study deals with four distinct categories:
discharges for tre good of the service, aischarges for misconduct and
unsuitability, expeditiocus discharges, and trainee discharges.

Discharge for the Go.d of the Service.

An enlisted person who has been charged with an cifense which,
under the Uniform Coce of Military Justice, is punishable by a bad con-
duct discharge or a dishonorable cischarge may request to be discharged
for the good of the service.1 In order to place this situaticn into
perspective, c¢ne must remember that a convictioun by court-martial may
result in a reduction in rank, iorfeiture of pay, incarceration, and «
punitive discharge. Conversely, discharge "for the go.d of tne service"
can result in a reduction in rank and the issuance of a cischarge under
ntrer than nounorable conditions. Compariscn of the possible consequences
under each course of acticn indicates that the latter course of action
is preferable to a scldier. The situation, however, is not that simple.

C.mmanders having the authority to appruve a request for a dis-
charge "for the good of the service" are constrained by the gﬁidance

contained in Army Regulatiocn 635-200,

1Army Aegulation 635-200, p. 10-1.

1

..-.--ﬁl-dﬂ..-.n.-.--.‘-‘--‘-.
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n

M'ie rtiscrarge authority should n.t be used when the nature,
gravity, anc circumstances surrounding an oftense require a
punitive discharge and confinement, nor when the surrosunding
‘acts do not establish 3 sericus offense, ever thougn the
punishment in the particular case, under the Uniiorm Cude of
Military Justice, may include a bad conduct or dishoncrable
discrarge. tonsideraticn should be given to tiie member's
potential [ r rehabilitation and his entire record should be
reviewed pricr to taking action. . . . Use of this discharge
authority is appropriate and encouraged when the corrmander
determines that the offense charged is sufficiently serious to
warrant elimination from the service and the individual has no
rehabilitation putential.z

This guidance reveals that the commander has considerable latitude in
exercising his authority. Furthermore, the guidance indicates that a
commander can base his decision on nis perception oif the facts in any
situation., Therefore, the guidance seems a detriment to developing

uniformity throughout the Army.

Hegulatory provisions pertaining to a discharge "for the good
ol the service" provides sat'eguards, Cocmmanders are responsible for
insuring that a soldier is not coerced into submitting a request for
discharge. Additionally, the soldier has the right to consult with a
legally qualitfied counsel who is responsible for advising the soldier
concerning the elements of the offense, burden of proof, possible
del'enses, pussible punishments, and tre provisions governing discharge
or the good ol the service. rurthermore, the soldier is advised that

a discharge "for the good of the service" nurmally results in the

issuance of a discharge under conditicns other than honorable, the

pr table 1.ss cf Veterans Administration benefits, and the possibility

. prejudice in civilian life because of the character of the discharge.-

2Ibid0 ’ p; "0'20

3Ibid- ’ po 10‘50
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The choice between standing trial and requesting a discharge

"tor Lhe good ot the service" is obviously not a simple choice for a
suldier to make. Althougn the safeguards appear adequate, they cannot
provide an abscvlute guarantee of equity. Inequity may cccur simply by
i‘ailure to consider extenuating or mitigating circumstances. For
exariple:

1f the Veteran applied for a hardship discharge or compassion-

ate reassignment which was denied and then got in trouble as

a result, the approach should be tc document the validity of

the family prcblem that made it necessary that the Gl be

reassignec or discharged.l
The preceding situation pertains to a scldier who perceives chat he |
lias a serious family problem such as tne serious illness of a member of

his immediate family. The Army, however, perceives that insufficient

grounds exist to warrant approving a nardship discharge. The soldier's

perception persuades him that his presence at home is o1 paramount
importance. FEe goes AWUL and is later apprehended. Frol . nged absence
without leave is punishable with a punitive discharge. I{ the soldier

is returned to Lis home station, there is a pussibility that he may opt
U>r an administrative discharge and receive a discharge under other than
hunurable conditions. Why? The soldier may be confronted with confine-
ment as a result .f his court-martial and this will preclude his pres-
ence at Lome. Since a difference of opinion existed cocncerning the

lTamily problem, he may have no assurance as to the degree of extenua-

ticn this problem will provide. The probability ci’ this dilemma increases

when the soldier is not returned to his home station because authorities

hDavid . Addlestcne, Susan H. Hewman, American Civil Liberti
ini n Practice !Manual on Military Discharge Upgrading (New York: Lite:
ature Department, American Civil Liberaties Union, 1975), p. L9.
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at the new station may be totally unaware of the circumstances sur-
rounding his AWCL. Perhaps there is some important information avail-
able at his old station that was inadvertently cmitted from the soldier's
records. Moreover, the new station is a station that is designated as
one to which AWOL scldiers are returned. Thus there is a tendency to
treat all AWOL scldiers alike. This normally cccurs because the author-
ities are no longer sensitive to the problem of each soldier. The
suvldier who is a problem has become commonplace and the processing

becomes automatic.

The American Civil Liberties Union Manual descripes several

situations which contribute to inequitable treatment ot soldiers by the

military. ‘'hese are:
1. Coercion.

£ 2. Assignment to work details or other meaningless work out
of the Gi's normal military occupational specialty. Scme
detail work is performed with other GI's convicted and sen-
tenced to hard labor without confinement, which is not the
proper way to treat people pending trial or discharge action.

3. Poor advice, e.g., "UD (Undesirable Discharge) anyway",
"the UD will autcmatically become a general discharge in six
ronths," "it will be easy to change this type of discharge."
Bad advice can come from lawyers, commanders, or stockade
perscnnel.,

L. Lack of concern on the part of the JAG (Judge Advocate
General), Often the JAG will say in response to a letter:
"I handled 350 cases while I was there and. . . .'

5. Thcught a federal conviction, which a c0\¢t-marti?1 is,
would be worse than a Ub. Many GI's were so advised.

These situations are exceptions and not the general rule. Yet,

they have occurred with sufficient frequency that the Army Discharge

5Ibid., De 53
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Review Board nas specilic guiaance in tnis area as indicated in the
following quoute:

« « o Cumpliance with both the spirit and intent or the regu-
lati n is a necessary prerequisite to a fair and equitable
prccessing i administration and/.r command action. Toc fre-
quently, it is clear irom timing, the presence or absence of
comments, and other instances that tne administrative pro-
cessing is simply either by rote cr is accomplished in such
a way as to be prejudicial to the opportunity for rair consi-
deration. The circumstances rarely lend themselves to clear
perception since it is in their nature that they are concealed
simply because of the appearance of "normality.” It is
incumbent upcn board members tc insure that arbitrary and
capricious action has not been the net result of simple "by
rute" prccessing of administrative separation dccuments.

Discrnarges for Misconduct and Unsuitability.

Misconduct.

Discharge for misconduct is an action taken against a soldier
when there is evidence of habits and traits that render him unfit for
military service. Indicators consist of unsuccessiul attempts to
renabilitate or tu develop the person into a satisfactory scldier; or
the circumstances are such that rehabilitation is impracticable or the
s.ldier is nut amenable to rehabilitaticn measures.7 A soldier may be
subject to discharge for misconduct under specific conditicns. These
c.nditions include frequent incidents .f a discreditable nature with
civil or military authorities, sexual perversicn, drug abuse, an estab-
lished pattern .{ shirking, an established pattern showing dishonorable
failure tu pay debts, an established pattern showing dishonorable fail-

ure to support dependents, and failure to comply with orders or

bDischarge Upgrading Newsletter, 30 November 1977, p. 8.

7Army Regulation 635-200, p. 1L-1.
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judgments «f a civil court concerning support ol depencents. Hourmo-
sexual acts are incluaed in this list of conditiuns.d

Hom.sexuality is a multifaceted subject. Greater sccial toler-
ance and increasing 1itiga£iun concerning homosexual rights rendexr
homosexuality a controversial issue. The governing principle in the
military is that the homosexual will be discharged. When reviewing
homosexual cases, the Army Discharge Review Board is primarily con-
cerned that tne aischarge process and the type cf discharge furnished
is based upun a raticnal application (f the regulatory provisions. 1t
insures that injustice has not been perpetrated by someone's moral out-
rage, i.e., a bad discharge based on moral outrage instead of the
discharge being based on the entire perica of service.

Commanders having the authority to approve a aischarge for
misconduct are constrained by explicit guidance and a riyriad of safe-
guards. Beture any discharge action can be taken, several preliminary
actions are required. The soldier must be counseled, and each formal
counseling sessiun must be recorded so that documentation exists as to
the scope <f tre counseling, Renabilitation attempts are made which
include reassignment tc¢ a different unit. Also, a complete meaical
examination and a mental status evaluation is administered. The mental
status evaluation is particularly important because it could reveal a
pers mality discrder or a psychiatric condition which would preclude
discharge for misconduct. A persvnality disorder would result in an
individual receiving a discharge for unsuitability. An individual with

a psychiatric condition would be processed through medical channels

dIbida ) r'o 1&'2-

PO e




T T—

20

9 _ . .
and given a medical discnarge.” The salient point is that the discharge

ror unsuitability and the medical discnarge cann t result in a bad
discharge.

The administrative procedures involvea in a discharge for mis-
conduct are exhaustive. The soldier has the right to consult with
counsel, present nis case before a buard of officers, submit statements
in his own behalf, and be represented by counsel at any hearing. Aadi-
tionally, he has the right to waive any or all of the preceding rights

= If the soldier waives his right to a

except to consult with counsel.
hearing, the cummander exercising discharge authority has several op-
tions. te may appruve or disapprove tie discharge; he may return the
case tu a subcrdinate commander for additional investigation; or he may
convene a special board to weigh the case and to provide recommenda-
tions.11 If the soldier opts for a hearing betore a board of officers,
he receives a complete administrative hearing which is designed to

12

reveal all the issues in the case.

Unsuitability.

Discharge for unsuitability is an action taken against a soldier
when there is evidence that he is unlikely to develop sufficiently to

participate in further military training or to become a satisfactory
13

suldier, A soldier may be subject to discharge for unsuitability

Ibid., pp. 1-18, 1-19.

101p1d., p. 1-8.

M pid., p. 14-3.

21014, , pp. 1-10 thru 1-12.

131bid-, pn 13“10

cdisin
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under specific conditions. These conditions include inaptitude, per-
sonality disurders, apathy, alcoholism, and homosexuality. Inaptitude
consists of a lack of adaptability .r inability tu learn. Perscnality
disorders consist of those personality aeticiencies or situational
maladjustments that are chronic and intertere with the solaier's ability
to adequately perform his duties. Apathy consists of defective atti-
tudes and an inability to expend effort constructively. Alcoholism is
used as the basis for a discharge for unsuitability only when the major
reason for discharge is noneffective duty performance caused by a lack
of cooperation or lack of success in an alcoholic rehabilitation pro-
gram. It alccholism results in a severe disciplinary problem, it may
become a basis for a discharge for misconduct. Homosexuality, as op-

] pused to homosexual acts which are the basis for a discharge for mis-

E conduct, consists of homosexual tendencies, desires, or interests
without uvert acts.‘b

The administrative procedures involved in a discharge for un-

suitability are not dramatically different from those involved in a
discharge for misconduct. The principal differences are that the dis-
charge for unsuitability may be apprcved at a lower ccmmand level
(battalion) and a bad discharge cannot be issued.

Although safeguards for the soldier exist, the American Civil
Liberties Union Manual cuntains approximately 100 pages of arguments
and issues based on regulatory, legal, and equitable factors. The
Army Discharge Review Board, however, provides the best source of con-

cepts for dealing with weaknesses in the discharges for misconduct and

1bIbido, p. 13-2-
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unsuitability. Trese concepts reveal the narrow line that exists between
personality disorders and habits and traits as well as the uccasional
inability f commanders to dii'terentiate. Difficulties often exist in
ascertaining the difference between an inept person and a shirker. The
inept person attempts to be a good soldier but fails. The shirker is
capable of succeeding but makes no efiort and rails. The difference is
obvious in this context; however, it may not be obvious in real situa-
tions where job pressures or obstinancy clouds the judgment of officials.
Homosexuality is an emotionally charged subject which can evoke emotional
rather than rational responses. The concepts of the Army Discharge
Review Board are often philcsophical; hcwever, they are revealing (See
appendix 3 for several of these concepts and appendix 4 for statements
made by veterans who appeared before the Army Discharge Review Board).

The Discharge.

The puignant diff'erence between the discharge for misconduct and

the discharge for unsuitability is the type of discharge given. The dis-

charge for misconduct may be accompanied by an honorable discharge, =
general discharge, cor a discharge under conditions other than honorable.
The discharge for unsuitability can only be accompanied by an honorable
or general discharge. Although a discharge under conditions other than
honorable is normally furnished for misconduct, the governing regulation
stipulates that the soldier's entire record must be reviewed to ascertain
the type of discharge that is appropriate. Favorable and unfavorable
information must be weighed., The discharge authority must consider such
tactors as promotions and personal decorations as well as reductions and

disciplinary actions. The type of discharge furnished thus reflects

L'-""""’"'""‘“----lhm-----------—-.........._.__. -
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5

the character of service as perceived by the discharge authori’cy.1
Since the action is designed to remove an unrit soldier rrom the ser-
vice, difficulty may exist in cvercoming the generalized impression of
unf'it, Thus any circumstances that would tend to negate this impressicw
must be obvious., Additicnally, the pussibility or mistakingly or cai-
lously categorizing an unsuitable solaier as an unf'it soldier can have
aire consequences.

The rgxpeaitious Discharge Progranm.

The txpediticus Discharge Program was implemented throughout
the Army in June 1975. It applies cnly to soldiers who have completed
at least six months service but not more than thirty-six months. The
Program provides for the expeditious discharge of substandard, non-
pr.ductive soldiers before a board or punitive action beccmes necessary.
The purpcse cf this policy is to relieve unit commanders of the adminis-

trative burden associated with the administrative board and the court-

martial acti.ns previously discussed in this study.16 The Program is
not designed, however, as a subterfuge for precluding a sincere effort
in producing a good soldier. Nor is it designed as a subterfuge for

precluding board action or punitive action if warranted by the circum-

stances.1r

| Under this program, a soldier can be discharged only with his

8
consent, and he mnay be issued nothing lower than a general discharge.“

-
OIbig., 1-6, 1-7.
01b1d., po 5-12.

i
" 1v14.

¢ |
1j]bid., be 5'13. {
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T net that o woddier cannot receive a bad discharvpge is very signi-
ticant, from previous aiscussion, one sees that adminisirative board
action leading tc a discharge for misconduct oiten results in the
issuance f a bad discharge and the process contains many safeguards
to protect the righnts of the soldier. Yet, these safeguerds are not
incluaed in the expeditious discnarge process because a bad discharge
cannot be issued. These ractors constitute a tacit acknowledgement
that the bad discharge nas a punitive eiffect and the administrative
discharge is not intended to punish a suldier.19

Tne Trainee Discharge Program.

The Trainee Discharge Program is similar tc the mxpeditious
Program. It applies to those soldiers who have 179 days or less ser-
vice. The specific purpose of this program is to provide for the early
identification ot trainees who demonstrate that they are unqualified

for retention in the Army,., Under this program, a scldier can be issued

nothing lower than an honorable discharge.zo
Since the principles involved in this program are identical to
tuose principles included in the Expeditious Discharge Program, further

discussion would be superflu.us., Nevertneless, the existence of this

program reinforces the view that the administrative discharge resulting
% in a bad discharge is punitive. The program adds a new dimension be-
cause an early discharge renders a soldier ineligible for those Veterans

Administration benefits that require 180 days of active service for the

19:’\rmy Discharge Review Board Standing Operating Procedure,

r. 20e.

2prny Regulation 635-200, p. 5-16.




25

soldier to qualiiy. Yet, tnis feature is Jjustifiable because the time
element plays an impourtant part in inost contracts.
sunmary.

The loregoing discussion examined scme procedural aspects of
ti.e acministrative discharge system. _urthermore, it examined the
riethods and the reasons Ior which soldiers are discharged from the ser-
vice. The discussion als. addressea perceptions of sume soldiers, some
commanders, the Army Discharge Review Board, and tne American Civil
Liberties Union, These perceptions reveal both the strengths and weak-
nesses o! the administrative discharge system. This system cannot be
considered either totally adequate or totally inadequate. Nevertheless,
facts exist concerning weaknesses to warrant further exploration for

pussible changes.




UHAPTER 3
THE NEED FOEK ChANGE

Fercepticn.

A briet comparis.n o! the administrative discharge system and
the punitive discnarge system reveals inequities. Sume inequities were
acknowleaged in 1966 by Senator Sam J. Lrvin, Jr., Chairman of the
Senate Subcommittee on Constituticnal rights. Senator krvin observea
that the unaesirable discharge was characterized by the same stigma as
the dishonorable discharge, and for the purposes of veterans benelits
and other rights it was treated in the same manner as a bad conduct dis-
charge.1 The overwhelming argument, however, is that those safeguards
established for the punitive discharge system are much more comprehen-
sive than tnose provided for tne administrative discharge system. Tnais
basic inequity is a major cause for cuncern because therein lies a
p tential for abuse. If the intent is to punish an individual, it is
reasonable to assume that the least restrictive course of action will
be sought. The emphasis is cbviously .n tne possibility ior abuse of
the administrative discharge system rather than the probability for
acuse. Nevertheless, the mere existence of such a potential for abuse
reveals an inherent weakness in the administrative discharge system and

a need to change it.

1U.S., Congress, Senate, Committees on the Judiciary and Armed
F.rces, Bills t. improve the Administration c{ Justice in the Armed
Forces, tearings before the Subcommittee on Constitutional Rights and a
Special Subcummittee of the Committee on Armed rorces. U89th Cong.,
2d sess., 1966, p. 121,

26
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The abuse consists of military commanders who raticnalize the
use of the administrative discharge system as a means to punish., Ironi-
cally, Brigadier General Kenneth J. Kcdson, the Assistant Judge Advocate
General for Military Justice, Department of the Army, while testifying
before the Senate Subcommittee on Constitutional Rights in 1966, stated:

I have a feeling that there is a growing tendency in the united

States, in the last 23-30 years, to treat everybody as equals

with respect to income, right to schooling, right to a happy

lite regardless of whether the person works for it or not. In

the Armed Services, we still are follcwing a policy that a man

earns the reward he gets.2
General Ycdson's words are certainly nut to be construed as advocating
a pragmatic judicial philoscphy. His statement simply dramatizes a type
1 mind-set that might be perverted, intentionally or inadvertently, by
individuals whuse actions affect the adjudication of administrative dis-

charges.

Punitive kffect.

The purpuse of the administrative discharge system is to remove
from the Army those suldiers who cannot serve effectively. The adminis-
trative discharge is not intended as a form of punishment. The fore-
going constitutes a basic tenet for the Army Discharge Review Board;
therefore, this tenet serves as a valid instrument tor assessing the
existing administrative discharge system.

The administrative discharge system can produce sutfering, pain,
anc luss; and the bad administrative discharge is the instrument that
fosters these results. It afiects the veteran's pride and renders him

vulnerable to job discrimination. It may even affect his social accept-

ability and deprive him of federal and state benefits. The louss may cven

2Toid., p. 368,
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be subtle. For example, a s.ldier whu is discharged irom the service
witl a bad administrative discharge is automatically reduced to the

3 Thus a scldier in the pay grade of

lowest enlisted pay grade cf El.
kb can be reduced to the pay grade of El. Assume that this scldier dies
shurtly after his discharge and the Veterans Administration ascertains
that his death is attributed t¢ an injury he suffered while on active
duty. -~urther, the Veterans Administration rules that the circumstances
surrounding his discharge do nct constitute dishonor. Thus his widow is
eligible i'cr monthly Dependency and Indemnity Compensation payments. The
amount of the monthly payment is directly related tc the veteran's pay
grade at the time of aischarge. The widow receives monthly payments in
the amcunt of $260. Had the veteran been discharged as an E5, the

N

widow would have received monthly payments in the amcunt of $300. Ironi-

cally, the same scenerio applies to a scldier in the pay grade of ES5 who
receives a bad conduct discharge.5

The type ¢f discharge issued under the administrative discharge
system is essentially a functicn of the discharge authority's assessment
f the quality of the soldier's service. This causal relationship
directly affects the scldier. The good discharge entitles the scldier
toc a certificate describing his period of service as honest and faithful
and does not carry a stigma. Conversely, the bad discharge entitles the
s ldier to a certificate describing his period of service in terms de-

signed to stigmatize. Thus the administrative discharge system can be

3army Regulation 600-200, March 1965, p. 7-U3.

hVA I5-1 Fact Sheet, 1 January 1977, pp. 36-37.

SArmy rRegulation 600-200, Marcn 1965, p. 7-87.
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considered as a retributive system in that it operates as a reward-
punistiment mechanism. Such a system provides for muck more than the
removal .f a soldier from the Army.

The Vietnam wWar.

The Vietnam War was an unprecedented and traumatic event in the
history of the United States. It was highly publicized in the media,
and the horrors of the War were brougnt into the living room on a daily
basis via descriptive television broadcasts. As the War continued,
evidence indicated that a military victory could not be achieved. That
realization prompted an ignominious withdrawal of our military forces.
The many controversies born during the Vietnam War did not end with the
withdrawal c¢f United States forces. The Vietnam War suggested that there
was a need for reappraisal of United States foreign policy as well as the
develupment of soluticns to many other problems caused by the War. The
af'termath of the Vietnam War produced an impetus for a change in the
administrative discharge system.

Society became concerned with the lingering problem of prisoners-
of-war, the missing-in-action, and thcse persons the War had left handi-
capped. There was vocal concern for the dratt evaders ana the military
deserters by "a society that has perhaps been immobilized in its opposi-
tion but certainly never mobilized in support of the war effort."b This
new societal concern gained sufficient force to prompt a Presidential
Proclamation which was the beginning of what is now called the Clemency

Program.

6Paul Starr, The Discarded Army (New York: Charter House, 1973)

Pe Il
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Clemency Program.

n 16 September 1974 President Gerald Furd issued a proclama-
tion which outlined a program to atford reconciliation to Vietnam draft
evaders and military deserters. ‘The rationale for this decision is
expressed in Presidential Proclamaticn 4313:

In furtherance of our national commitment to justice and mercy,
these young Americans should have the chance to contribute a
share to the rebuilding cf peace among ourselves and with all
nations., They should be allowed the opportunity to earn re-
turn to their country, their community, and their families,
upon agreement to a period of alternative service in the
national interest, tcgether with an acknowledgement of their
allegiance tc the country and its Ccnstitution.

Desertion in time of war is a major, serious offense; failure
to respond to the country's call for duty is also a serious
offense., HKeconciliaticn among our people does not require
that these acts be condconed. Yet, recocnciliation calls for
an act of mercy to bind the Nation's wounds and to heal the
scars of divisiveness.

The Program which the rPresident suggested generally provided for
the folliwing:

1. Draft Evaders. Individuals who violated the Military Selective

Service Act could be exempted from prosecution and punishment if they
turned themselves in to a United States Attorney prior to 31 January

1975, executed an agreement acknowledging allegiance to the United States,
and pledged to and satisfactorily completed a speciried period of alter-
native service.

2. Militery Leserters. Members of the Armed Forces who had been

administratively classified as deserters could be exempted from prose-

cuticn and punishment if they turned themselves in to a designated

7Washingtnn, D.C., The Adjutant General, United States Army,
"Letter of Instruction - Implementation of Presidential Proclamation
No. L4313, 16 September 197L," 18 September 1974, Annex A, p. A-1.
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representative of the Military Department iron which absented and ful-
fillea the other conditions for alternative service.b

The implementation procedures were relatively complex ana pro-
vided for a series of alternatives. In essence, however, individuals
received an undesirable discharge which, upon satisfactory completion
of alternative service, could be replaced with o clemency discharge.
Tne clemency discharge certificate was aesigned to be innocuous by con-
taining neutral wording:

Clemency Discharge from tre Armed rorces of the United States

of America. This is to certify that was discharged from
the United States on . This certificate is issued
on in recognition or satisfactory completion or alter-

native service pursuant to Presidential Proclamation No. u313.9

Since the Clemency Program had recefved national attention,
there was little doubt as to the significance of a clemency discharge.
Moreover, the recipients of clemency discharge were not entitled to
federal benefits. In retrospect, the military deserter may have been
more stigmatized than the draft evader.

Special Discharge Review Program.

The issue of clemency for draft evaders and military deserters
gave rise to an argument for special consideration for another category
of individual. 1In the context of a spirit of reconciliiation and mercy
for evaders and deserters, attention was also directed to the problems
of Vietnam veterans. This group received national attention during the
1976 Presidential campaign when Jimmy Carter addressed the American

Legion Convention in Seattle, Washington, on 24 August 1976:

8Ibid.’ ppo A'1’ A-2.

9U.S., Department of Defense Form 1953, 1 October 197L.
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« « « Where 1 come frum most or the men who went of't' to fight

in Yietnam were pocr. They did not want to move to Canada,

They didn't know where Sweden was. They didn't have the money

to hide tfrom the draf't in college. Many of them thought it

was n bad war, but they went anyway. A lot of them came back

with scarred minds and bodies or with missing limbs. They suf'-

fered under ‘he threat o:! death. And they still sufier from

the indirferences of many oi their fellcw Americans. The Viet-

nam veterans are our naticn's greatest unsung neroes.10

[t was s on obvious that Jimmy Carter's concern included those

veterans with less than honorable discharges. with guidance from the
White House, the Secretary of Lefense announced on 2Y March 1977 a
srecial program itor the review of certain administrative aischarges
received during the Vietnam War. The program included provisicns which
all wed the participation of Vietnam War deserters who had not taken
advantage ol' the Clemency Frogram, ‘he program excluded those soldiers
wio were discharged for reascons involvang violence and criminal intent.
The ypecial Discharge Heview Program introduced new criteria for up-

: o H 11
grading discliarges.

Tne public furor raised previocusly by the Clemency Program was

miid in comparison to that which developed as a result i this special
}Togram.  Some observers felt that President Carter should have declarea
a cenerai amnesty, while others condemned his action., Huch of the reac-
ti'n was an emotional cutp.uring with 1ittle eftect other than individual

cathiarsis, Nevertheless, Congress becane involved. Representative Robin

Learc of Tennecsee became the House leader for the special program's

1JJiwmy Carter, A Governrent as GCood as Its Pecple (New York:
Simcn and Schuster, 1977), p. 151,

11The existing criteria is based on an adherence to law, to the
principles expressed in the governing regulations, and to philosophical
principles of equity. The special criteria exceeded the i{oregoing para-
meters. Appendix 2 contains a memorandum providing new guidance to the
menbers ot the Army Lischarge Review Board.
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opp nents.  Kecause the Congress could not directly negate the Presi-
dent's prerogative, Representative Beard directed his opp.sition through
Congress' control _ver money and appropriaticns. He sent a letter to
each member of the House of Representatives asking support for an effort
to stop federal benefits for those whose discharges were upgraded under
the new criteria. Concurrently, the House and Senate Veterans Affairs
Committees held hearings concerning the Special Discharge Review Program.
Several bills were introduced denying payment of Veterans Administration
benefits to all veterans who received upgraded discharges under the spe-
cial program; .r, requiring a separate Veterans Administration review of
all upgraded discharges.‘l

Congress {'inally apprcved legislation concerning the Special
Discharge Review Program. The legislation produced three significant
results, First, it required a special study of all discharges upgraded
under the Special Discharge Review Program. Only those veterans who
would have been upgraded under normal discharge review pulicies would
be eligible for veterans benefits. Second, it required the establish-
ment of a special discharge review program for veterans of earlier wars
who received undesirable discharges. Third, it required the establish-
ment of uniform discharge review standards for veterans of all periods.13
This legislation was obviously a compromise measure that considered all

the views that had been expressed and perhaps the President realized

this tact when he signed the bill intc law,

12"Upgraded Discharges," Washington (D.C.) Army Times, 27 June
19715 pe 59

1‘3"Hill OK's Legislation Barring Benefits tc Most Deserters,"
Washington (D.C.) Army Times, 10 October 1977, p. 6.

e b e e s
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Tne Clemency Frogram and the Special Discharge Heview Program
created an atmosprere in whicn the administrative discharge review
system was clusely scrutinized and dramatically revisea. Yet, the
adaministrative discharge system remained unchallenged.

An Innovative Propousal.

Although the administrative discharge system remained unchal-
lenged by the legislation, one person did challenge the status quo of
the system. In an interview with the Army Times, Assistant Secretary
.f the Army Robert L. Nelson commented upon the need tc reappraise the
administrative discharge system. He contended that there was strong
Justification for discontinuing all types ¢f discharges except the
honorable, bad conduct, and dishonorable. He alluded to the large per-
centage ot discharges that were being upgraded through the discharge
review program. He also stated that a revised discharge system "would
recognize the good soldier but would take the Army out of the business

of characterization or 'branding in perpetuity' individuals who are not

n

suited or fail to measure up the standards of military service."
Nelson's views represent an innovative proposal because he
4 focussea his attention on the administrative discharge system rather
i than exclusively on the efrects of that system. He identified certain
facets of the administrative discharge system which he considers to be
the cause of the problem. When considering the amount of work placed

upon the military departments by the Presidential programs and by Con-

gress, there is little surprise that Nelson felt that some modification

to the administrative discharge system was necessary. A better solution

1h“DA kyes Uropping Bad Paper," Washington (D.C.) Army Times,
21 N(:Vember 1977, po 10
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can be reachea by cnanging the administrative discharge system in a
manner tnat would eliminate trose practices whicn foster contentions cf

inequity.




CHAPTER 4

CHANGES TO ThHE AUMINISTRATIVE DISCHARGE SYSThM

The administrative discharge system has been controversial for
a number of years, ana tne Vietnam War precipitated a chain of events

that established a need for a revision of the administrative discharge

system, Fresident Ford's Clemency Program and President Carter's Spe-
cial Discharge Review Program created an atmosphere in which Congress
passed new legislatiin forcing a reassessment of the adischarge review

process as well as requiring a special review program for veterans of

earlier wars. These events suggest efforts to res.lve a problem caused
by the administrative discharge system. The efforts fave been concen-
trated on the results of the system instead of the system itself., Thus
the problem will continue to exist unless the administrative discharge
system is changed.

Safeguards.

The safeguards providea for in the administrative discharge
system nave been compared with those sal'eguards provided for in tne
military judicial system. This comparison revealed that the safeguards
for the latter system are comprehensive and that the review process
oceurs prior to the soldier's aischarge if a court-martiyl sentenced him
to a punitive discharge. Perhaps making the review process a part of the
administrative discharge prccedure would reduce or eliminate the neea for
a pcst-service discharge review system by assuring that the propriety

and equity ot the discharge is established by an impartial authority.

36



37

The Court of Military Review provides a goud model for a simi-
lar reviewing body that coulc be created r'or the purpose oi reviewing
tie cases of any soldiers recommended I'or a bad adr.inistrative dischargc.
Tre review process snould be governed by a criteria mutually acceptable
t¢ the Department of Defense and Congress, thus assuring uniformity.

In .rder for a reviewing body to conduct a thorcugh and com-
petent review of any case, it must have access to all the facts. This
would necessitate a verbatim transcript cf the administrative board pro-
ceedings, and current Army Regulations do not require such a transcript.
C nsequently, an additicvnal w:rkload may be incurred and probably regquire
an increase in court reporters trained to record proceedings and prepare
transcripts. ThLe governing review criteria might entail the establish-
ment of new b.ard procedures which could require an increase in legal or
paralegal perscvnnel.

Any increase in perscnnel stafiing normally éignifies an increase
in costs which would demand new appropriaticns, and increases in the
defense budget are never popular. Mcreover, in 1977, Ccngress removed
six millicn dollars frum the defense budget. This mcney had funded 450

legal p.siticns used to process AWOL's.1

Whether cr nct Congress would
cuynsider funding for the costs incurred in this cnange to the adminis-
t.rative discharge system remains a question,

Veterans Administration Benefits.

Because the Veterans Administration benefits play a prominent
role in a discussiun of administrative discharges, the relevance of

these benefits in today's Army shoula be examined.

1"GAO Would Allcw Troops tc Buy Their Way Out of Service,"
Washington (D.C.) Army Times, 16 January 1978, p. 3.
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Since tie ecarliest wars with tre Indians, the feceral govern-
ment, nas traditicnally proviaed some sort of compensation for veterans.
The current concept of reliet, such as compensation for injuries, allot-
ments for dependents, lite insurance, medical treatment, and others,
dates from World War I. This concept was expanded on 22 June 15LL when
Congress approved the Servicemen's Readjustment Act, commcnly called the
"G.,I. Bill f Rights." Under tnis Act, the benefits were increased to
include such programs as college and vocational training, unemployment

3 In 1956, the President's

payments, and home, farm, and business lcans.,
Commission on Veterans' Pensicns observed that the average veteran was
concerned with readjustment benefits as an aid to getting started in
civilian life. The veteran also felt that he was entitled to educational
benefits at the government's expense, if the draft had interrupted his
schooling.

The purpcse of compensation is justified. Persons who were

drafted nr who volunteered for military service during periods of con-

flict sustained losses and privations, including disruptions of family
lire, employment, and education, Moreover, soldiers faced the possi-
biility of physical and emotional disability and even lcss of life. With-
out the draft in 1978, sume may argue that the benefits far exceed the

concept of compensation and relief. Others have observed that the

‘Enqxciupedia International, 1963 ed., s.v. "Weltare Legisla-
tion in the United States,” by Morton Rothstein.

jmncyclJpgﬁia International, 1963 ed., s.v., "Veterans Adminis-
traticn, united States," by Stuart Gerry Brown.

hPau] Starr, The Discarded Arny (New York: Charter House, 1973)
p. L1., citing the Fresident's Commission on Veterans' rensions, Staff
Report (March 1956) 4:  137-0.
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"Yeterans Aaministration represents the moest highly elabtcrate form the
welrare state has reached in America.";

The military services in 19(% are comprised cof volunteers. Thus
any disrupti n of civilian lile is a voluntary act. Volunteers for the
military service in the late 1970's Lave an unprecedented oppcrtunity
or training in many specialties tnat have a marketable value in civilian
industry and business. If a person does not have the requisite qualifi-
cations nor the aptitude nor thie desire to enlist for training in a
marketable sxkill, ne may select training in a combat skill or decide
simply nct to join the military service. Therefore, tne individual has
the {reedom of choice.

Tne preceding discussicn raises the question of whether or not
tne Veterans Administration benefits have a viable role in the Army of
1978. Many of the benefits available t. veterans are ccnsistent with
the concept of reliei’s There is a wide range of medical care for ser-
vice connected disabilities, vccational rehabilitation ior the handi-
capped, and financial compensaticn for the disabled. Conversely, there
are other programs such as the Contributory Eaucational Assistance Pro-
gram and tlie program for home lians for veterans that do not seem to be
consistent with the concept ot relier.

The Contributory Educational Assistance Program replaced the
G.I. Bill xducational Prugram for those persons who entered the service
subsequent tc 31 Pecember 1976. Tnis program entails a voluntary contri-
buti.n by the soldier of $50 to 375 per month to a maximum cumulative

total of 32,700, Vhen the participant elects to use the benefit, the

’Ibid., p. LB
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Veterans Administration match:es the cuntribution at the rate of two

g llars . or every dullar ¢ ontributed. The payments are rade on a monthly
basis {'ur tne number of months that the soldier contributed, or for 36
months, whichever is 1ess.b Although tnis program is designed to be

less expensive to the government than the non-contributory G.I. Bill kdu-
cational Pr.gram, the costs could be nigh, For example, the Uepartment
o1 Defense recently estimated that it needs LOO,000 enlistees annually
to sustain the military force of the United States., While this estimate
is subject to revision as time passes, it provides some information upon
which to base potential costs of the Contributory Educational Assistance
Progran,

I only 75 per cent of the estimated 400,000 enlistees partici-
pated in the program at the rate of $50 per month, the Veterans Adminis-
tration's share of the contribution would be $360 milliin annually. Be-
cause the program envisions a three-year period, the costs wculd increase
as successive periods began to overlap. There are alsc inherent adminis-

trative costs associated witn such a program that must be considered.

The program for G.I. home loans for veterans is the other pro-
gram that may exceed the concept o1 reliet'. It features a moderate
interest rate, nc down payment unless required by the lending institu-
ti n, and a long repayment per'wd.d To estimate the costs of this

program is difficult because of the fiscal variances and the elusive

6 . 4 &
U.S., Veterans Administration, Federal Benefits for Veterans
ana Uependents, VA [u-1 Fact Sheet, 1 January 1977, p. 17.

7"Bruok, Nunn at Odds .ver All-Vul Progress,” Washington (L.C.)
Arny Times, 21 Nevember 1971, p. 20,

o)

VA IS-1 Fact Sheet, p. 23.
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administrative costs; however, the very nature of tre program seems to
be beyond the concept of relief.

Because the issue of compensaticn appears to be a matter of per-
ception, it is difficult tc conclude whether or not these programe nave
a place in toaay's all volunteer force. Nevertheless, cne could con-
sider the propousiticn that the elimination cf these programs woula
minimize the l.ss to those soldiers who fail to quality for Veterans
Administration benetits.

Discnarge Purchase.

‘The General Accounting Office (GAO) has advanced an interesting
concept in discharges. In a recent study involving the problem cf un-
authorized absence, commonly called AWOL, the GAO criticized the manner

in which the military services are handling the problem. One of the ;

alternatives that the GAQ proposed is to allow a scldier to buy his way
out of the service, and this would allow the government to recover some
of its investments such as recruiting and training costs.9 This is not

a revoluticnary concept because there once existed a provision in the

Army regulaticns that permitted the purchase of a discharge.’o H
In a separate study, the GAO reported that an extra cost of
$276 million had been incurred in the last six years because soldiers H

did not complete their term of service, and an extra cost of $1.4 billion

was incurred for recruiting and advertising.11 Althcugh the GAO has

9Washington (D.C.) Army Times, 16 January 1978, ps 3s

}OU.S., Army Regulaticn 615-360, Enlisted Men, Discharge; Release
from Active Duty, 26 November 1942, p. 13.

11"Volunteers Cost Forces $18 Billion," Kansas City (MO) The Kansas
City Times, 7 February 1978, p. 12A.
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indirectly, yet efrectively, rebutted the rinancial wisacm of its prc-
p sal t¢ all.v soldiers to purchase tneir discharge, the proposal could
nave merit in a limited applicatiocn to soldiers on a secund or subse-
quent enlistment, For whatever price deemed appropriate by the Depart-
ment of Defense, these soldiers could terminate their contract without
retribution., Overall, this provision would not do mucn to improve the
administrative discharge system.

The Characterization Principle.

Assistant Secretary of the Army Nelson, who questioned the
validity of the existing administrative discharge system, stated that
there were strong justifications for discontinuing all discharges ex- §
cept honorable, bad conduct, and dishonorable. He based his argument ;
on the fact that approximately LO per cent of the less-than-hcnorable 1
discharges were being upgraded.12 Nelson alsc acknowledged the pro-
blem of stigmatization, referring to it as "branding in perpetuity
individuals who are not suited or fail to measure up to the standards
of military service."13

Nelson suggested the possibility of replacing the general dis-
charge and the bad administrative discharge by statements of service.1h
Such a statement of service would be devoid of any characterization cf
service. While this appears to be a reasonable soluticn to the problem

of stigmatization, it is not a complete solution, Although a statement

of service would eliminate the direct branding effect, retention of the

12Washingtrm (D.C.) Army Times, 21 November 1977, p. 1.

V1bid., p. 22.

1bIbid.
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honorable discharge would allow it tc serve as discriminator or yard-
st.ick against which a statement of service could be compared. It would
be obvious tu any ne that a statement ¢." service is not an honorable
discharge, Moreover, there is the possibility that a statement of ser-
vice could develip a bad connotation ana be construed as being the op-
posite of an honcrable discharge. Since Nelscn has challenged the method
of discharge characterization, perhaps the principle of characterization
of aaministrative discharges shoula be challenged on the basis of equity
and practicality.
In analyzing the procedures for administrative bcard actions
vis-a-vis the simple procedures for the Trainee and kxpeditious Discharge
Pr.grams, one can appreciate the relative burden placed upcn the Army in
adninistering board actions. A great burden is alsc placed upon the
discharge review systemn.
« « . The recent experience with the Special bischarge Review
Program (SDXf) and the requirement for a quantum augmentation
of Discharge Review Board personnel again has highlighted the
disproportionate manyear effort being devoted to the review of
"bad paper." The potential prcjected backlog as a result of
recent Congressional acticn on S. 1307 and the continuing num-
ber of less than honorablg discharges being awarded dwarfs the
recent SDRP efforts. . .!

Ancvther example of this burden follows.
The Army mcved Wednesday to upgrade from general tc honorable
the military discharges of thousands of former soldiers who

were released from the service because of "personality dis-
crders." The change is designed tc ensure that persons are

15Disc‘nargf: Upgrading Newsletter, Atlanta, Southern Center for
Military and Veterans Rights, 27 January 1978, p. 2. citinz an undated
meriorandum from Assistant Secretary of the Army Robert L. Nelson to the
Director of the Army Staff, subject: Administrative Discharge System.
S. 1307 is the legislaticn requiring the establishment of a special
discharge review program for veterans orf earlier wars.

sl




not stigmatized simply "because oI a medical evaluaticn"., . .
The move was prompted by a lawsuit. . . 6

The discharge situation is a revolving door procedure which appears
ludicrous and wiiicn must be corrected,

The principle ¢f characterization and the Veterans Administra-
ticn benerits appear to be cl.sely related; however, a critical look at
the basis for eligibility for benefits indicates otherwise. The basis
for eligibility is fiund in Public Law 346 commonly called the Service-
man's Readjustment Act of 19LL4. Section 300 of this law specifies that
certain conditions will bar all rights .r a person under any law adminis-
tered by the Veterans Administration. These conditions are:

The discharge or dismissal by reason of the sentence of a
general court martial.

The discharge of a conscientious cbjector who refused to perform
military duty or retused to wear the unifcrm or otherwise com-
ply with lawful orders of competent military authcrity.

Discharge as a deserter.

Discharge of an officer by the acceptance of his resignation for
the good of the service.

Section 1503 of Public Law 346 stipulates that a discharge or release
trom active service under conditions othier than dishonorable will be a
14

prerequisite to entitlement to veterans benefits.

Title 3K, United states Code, which incorporates Public Law 3L6,

includes additional conditicns serving as a bar to benefits. Section

350l specifies that any person shown by evidence satisfactory to the

1b")\r.'n:y tc Upgrade Discharges Eased on 'Personality'," Kansas
City (MO) The Kansas City Times, 10 February 1978, p. BA.

1l}:.'lmer A. Lewis, Laws Relating to Veterans (Washington: Govern-
ment Printing Office, 1948), p. 6uLl.

YIpid., p. 657,

L-n-—-—-_..___._____.__________‘ i
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Veterans Administration to be guilty <if mutiny, treason, sabotage, or

rendering assistance to the enemy will forfeit entitlement to benefits.1

\D

Section 3505 provides that any person convicted of subversive activities
will als. forfeit entitlement to benerits.o.

Section 14.01 of the Department of Veterans Beneiits Manual
serves as the Veterans Administration's guide on character of discharge
determinations. The guide concludes that an honorable discharge or a

general discharge entitle a person to benefits unless there is a bar to

benefits under Title 3Y, United States Code, Section 3103.21 section 3103

is a reiteration of Section 300, Public Law 346. The guiae also states

that a dishonorable discharge deprives a person from benefits unless the

veteran was insane when committing the acts tor which discharged.22 The '

bad administrative discharge and the bad conduct discharge are considered i
to be under other than honorable conditions and require a formal finding

by the Veterans Administration to determine eligibility for benet‘i1;s.23

-

F The Veterans Administration has a discretionary role in ascer-
taining eligibility {or benefits in those cases not specifically provided
for by law. Thus the criteria ror determining that which constitutes dis-
hunor may very well exceed the specific conditions contained in the law,

This discretionary role is a scurce of discontent for many veterans who

feel that the Veterans Administration is capricious in rendering findings |

19U.S., Title 38, United States Code, sec. 350L.
2

oIbid., sec, 3505,
21U.S., Veterans Administration, Department of Veterans Benefits
Manual M21-1, 24 January 1977, p. 14-1. {

221bid.
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in thuse cases not specifically governea by law., Yet, the issue at hana
is the relati nship between the characterization of administrative dis-
cr.arges and tie Veterans Administration benefits., The evidence strongly
indicates that tie conditions under wiiich a solaier is uischarged remzins
tre key to eligibility rer Veterans Adrinistration benetits.

Since tre role ¢f characterization in administrative discharges
is not singularly important t. benerits eligibility, the role seems to
be one of selective stigmatization. Thus elimination of characterization
would remuve the Army from the odicus and self-defeating practice of
stigmatizaticn., Yet, can the administrative discharge system function
without tiie principle of characterizatinon? From a conceptual perspective,
it can; houwever, there might be legal, administrative, and philosuphical
issues that will arise. These issues can be resolved if a positive ap-
pr.ach is taken. The manner in which the following concept is accepted
or rejected remains a function of one's perception as tc the need for
change.

The first change involves the discharge certificate. Title 10,

United States Code, Section 3811 prescribes that a discharge certificate

will be given to each lawfully inducted or enlisted member of *the Army
up:n discharge {rom the Ser'vice.zl'1 The issuance of a discharge certifi-
cate without characterization serves the intended purpose of providing
proor that an individual has been discharged from the Armed Forces. 1In
order to provide equity, this concept must, of ccurse, be adopted by all
branches under the Department of Defense.

The secona change involves the Veterans Administration benefits.

Since the eligibility for benefits is determined by the conditions under

2L

Army Regulation 635-200, p. 1-U.

=
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wnich a soldier is dalschargea, the most important factor to the Veterans
Administration is the assurance that these conditions are documented.
Tneretore, thne Department of Defense and the Veterans Administration

must agree on a procedure whereby tne Veterans Administration can have
suftvicient informati n up.n which to determine eligibility for benefits.
This pr cedure will then serve as the vasis for adjusting current adminis-
trative aischarge proceaures.

Considerati.n must be given t. the impact ¢f an altered adminis-
ﬂrative discharge system, Since the punitive nature of characterizaticn
will be eliminatea, administrative board procedures should be simplified.
1te principal ¢ ncern should be to ensure that a scldier is given the
cpp rtunity to rebut any of the inturmation that is ccntained in the
aischarge documentation. This will pr vide the Veterans Administration
with the Army's case as well as the s ldier's case. The new system
could improve the Army's image by terminating a procecure that many have
perceived as vindictive. Finally, the revolving docr syndrome of dis-
charge review can be drastically curtailed. Nevertheless, the Army
DPischarge Review Roard will still function because it will review bad
conduct discharges as well as prouceed t. reduce the workload invelving
the review of discharges from earlier wars.

Tnstituting a revisea administrative aischarge system will not
te simple. Many arguments anc problems will emerge. Ferhtaps one of the
greatest protlems will be the question of retroactive'application, and
the answer to this question and many otrers will require much stuay.
Als., thie Army lealersnip must acknowledge that the aaministrative ais-

charge system is not intended to be retributive. Rewards for excellent
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conduct and perf{ormance can be administered outside o! the administra-
tive discharge system, and punishment must remain an instrument of the

Uniform Code f Military Justice.




ChAPTER ©

SUMMARY AND CONCLUS1ONS

Tie United States Army can be perceived as both an organizaticn
and a society. As an organization, it is comprised of many elements or
units that supp rt the Army's objective of a strong national defense.

The soldiers within these units are expected to contribute to the attain-
ment of their units' goals. Whenever a soldier becomes unproductive or
becomes a liability to the organizati:n, there must be a concentrated
et'tort to assist that soldier in becoming productive. If the soldier
fails t. resp.nd to the organization's efforts, tne solaier must be re-
leased from thne urganization., The administrative discharge system is the
instrument used by the Army to accomplish the removal of such a soldier.

As a suciety within tne framework of a national society, the
Army is responsible for maintaining law and crder in its structure.
Whenever a soldier violates thne law, tne military judicial system is
used to s lve the prcblem, If the offense is serious, the soldier must
be triea by court-martial and if tound guilty, the punishment must be
consistent with the nature ot the oftfense. The soldier inay be removed
from the Army by a punitive discharge. This instrument of removal is

governed by a detailed set of rules emb.died in the Unitorm Code of Mili-

tarz Justice,

The military justice system may be used to punisn the soldier,
which might incluce the soldier's removal from the Army. The adminis-

trative discharge system is designed to be used tc remove an unproductive

L9
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soldier trom the Army., The cistinction between the purp.se of the two
systems seems ohvious, and therefore the administrative discharge sys-
tem should nut be used as an instrument oI punishment.

The Vietnam War resulted in a series of events which created
renewed interest in the problems inherent in the aaministrative dis-
charge system. The Special Discharge Review Program in particular,
caused Congress to reevaluate the discnarge review process. Congress
directed the Department of Derense to produce uniform standards for
reviewing discharges and to conduct a special discharge review program
for veterans of earlier wars.

The actions taken to revise the discharge review process have
rajsed certain questions, Does Congressional intervention in the dis-
crarge review process signify consequences of the administrative dis-
charge system i'ar more serious than the mere removal ci soldiers from
the military organization? What does this intervention portend for the
Army? Assistant Secretary of the Army robert L. Nelson has provided
insight into the possible answers to these questions. Fe indicates
that the Army is in the business of characterizing discharges which
equates to "branding in perpetuity individuals who are nct suited or
fail to measure up to the standards of military service." He is also
concerned with tne massive worklcad being created in the area of dis-
charge review.

kis observations and ccncern merit serious consideration. The
problems caused by stigmatization were addressed in a recent federal
c.urt decision.

« « « The discharge policies involving perscnality ({ormerly
called "character and behavior") discrders were overhauled

il s i e st
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as a result u! an agreement settling a lawsuit against the
Arm¥,s & o o

: Under the court settlement, the Army agreed to review the
, applications {'or upgraded discharges with "compassion" and
grant honorable discharges except where there are specific
reasons for not doing so. « o
In the court action, attorneys for two former soldiers who
sued the Army nad argued that general discharges {or person-
{ ality disourders stigmatize people and unfairly handicap them

in job hunting and career advancement. They said many state

and l.cal governments refuse to hire veterans without honor-

able discharges.]!
Beyond the problem .f stigmatization, the lawsuit settlement evinced
Nelson's concern for increased workloads. The Army indicated that over
56,000 s:1diers have been separated with general discharges for person-
ality disorders since 1958. Mureover, the Army is attempting to con-
tact nearly 12,000 veterans who had been previously denied relief in
their request i'ur upgrade because of perscnality dis;rders.2 The retro-
active application of new criteria is indeed creating z massive workload.

The inequities of tne administrative discharge system and par-

ticularly the consequences or the bad administrative discharge, have

created public concern., The recent lawsuit settlement concerning per-
svnality discrders is only cne more indictment of the characterization
principle. The piecemeal apprcaches to sclving a problem is merely
creating additi mnal preblems involving additional workl.ads and the pos-
sible conclusi'n that the Army, ana perhaps the other military services,
is reluctant to terminate a vindictive practice. This study proposes

a change which involves eliminating the principle of characterization.

1"'Persanality Discrder' Discharges Upgraded," Washington (D.C.)
Army Times, 27 February 157¢, p. 37.

2Ibid.
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In the interest of equity and practicality, the Army rust focus its
erforts on the cause of the problem ana not its effects. The proposal
t< eliminate the characterization of administrative discharges may
elicit strong criticisms rrom factions within the Army, the Department
of" Det'ense, the Veterans Administraticn, and even Congress. Neverthe-

less, the need to change the system transcends the need to avoid a major

controversy.
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AFPENDIX 1
FHDERAL BENEFITS

The toll wing is a list -f I'eceral benefits extracted from

VA T1S-1 Fact Sheet, 1 January 1977, Federal Benefits ior Veterans and

Dependents. Stort, descriptive titles are used and are intendea to
provide a basic insight into the comprehensive nature of the benefits.
sach title cuntains the page number where it may be found in the cited

ref'erence.

Autumobiles or Uther Conveyances (for disabled veterans). p. 1.
¢ mpensatioun (for service-connected disabilities). pp. 1-2.

Annual C1.thing ATl wance (based on use of prostuetic and other crtlo-
pedic appliances). p. 2.

vensin (for nonservice-connected disabilities). pp. 1-5.
“ospitaiizatiin., p. 6.

Medical Care fur Lependents or sSurvivors. pe. 1.

Nursing # ome Care. p. Te

AlechHi and Lirug Treatment, p. &,

hmiciliary Care (tecause of permanent disability). p. J.
Cutpatient l‘edical 1reatment. pp. 9-1_.

Cutpatient Dental Treatment. p. 10.

trosthetic Appliances. p. 11.

Aid for the Elind. pe 11,

suucaticnal Assistance, pp. 12-22.

T L ans for Homes, Cundominiums, and i‘obile Homes. Fpp. 23-28.

)
1
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Wheelchair Fomes (home adaptea f r wheelchair use). p. 29.
GI Life Insurance. pp. 30-33.

Servicemen's Group Life Insurance. pp. 33-3L.

Veterans Group life Insurance. pp. 3L-35.

Veterans Murtgage Life Insurance (for tctally disabled veterans with
special adapted housing grants). p. 35.

Dependency ana Indemnity Compensaticn. p. 36-37.
N.nservice-Connected Death Pension. pp. L4O-U42.
Reimbursement of Burial Expenses ($3500,00 maximum). pp. 42-43.
Burial ~lags. pp. 43-U4L.
Burial in Naticnal Cemeteries. p. Ll.
Headstone cr Grave Marker. p. U45.
Presicential Memcrial Certificate. pp. u5-Lo.
Memorial Markers and Memorial plcts (nonrecovered remains). p. U4o.
Heempl.yment Rights. pp. L6-ULB.
Unemployment Compensation (governed by state laws). p. uB.
J.b Finding Assistance. p. 48,
rmplcyment in the ¥ederal Government (promotion of opp.rtunities for

disabled veterans and Vietnam era veterans). p. U49.

There are various non-Veterans Administration benefits available

which ccmbine programs administered by the many federal and state

agencies.




APPENDIX 2
SPECIAL DISCHARGE REVIEW PROGRAM

The fcll wing is extracted from a memorandum from the President,

Army Discharge Review Board, to all the presiding orficers of the Army
Discharge Review Board (29 March 1977).

. « o Specifically, under this program, former service members

who received UD's or GD's during tne period L Aug 64 - 28 Mar

73 are eligible for review., Individuals whou received UD's

during the RVN era will have their aischarges upgraded if they

meet any one uf' the foll.wing criteria: |

a. W.unded in combat in RVN.

b. Received a military decoration, other than a service
medal.

c. Successfully completed an assignment in SE Asia or in
the Western Pacific in support cf _perations in SE Asia.

d. Cumpleted alternate service or was excused from comple-
ti.n of alternate service under the clemency program instituted
16 Sep 7.

e. Received an HD from a previocus tour of military ser-
vice.

3. Individuals may alsu qualify for upgrading whenever the
Board believes such upgrading is approepriate. . . Facturs to
be considered in this regard include:

a. Age, general aptitude, ana length of service at time of
discharge.

b. Education level at time of discharge.
c. Whether entered the military from a deprived background.

d. P.ssible personal distress which may have contributed to
the acts which led to discharge.

e, Whether entered military service upon waiver of normally
applicable entrance standards.
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f£. Whether the actions which led to discharge were alleged
at the time to nave been motivated by conscience.

g. Whetner was discharged for abuse of drugs or aleohcl
and, it sc, any contributing or extenuating circumstances.

h., Kecord of g.od citizenship since discharge.

« « « This program is being implemented in the spirit of forgive-
ness and compassion in wrich the President has sougnt to bind up
the divisions of the Vietnam era. Any upgrading obtained under
this program will be an act of forgiveness, and prospective in
its eifect.

WILL1AM E. WEBER
Colonel, IN
President
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APPSNDIX 3

DISCHARGE REVInW CCONCEPTS

The full wing concepts are extracted from the 30 November 1971
issue of the Discnarge Upgrading Newsletter which cites the Army Dis-
charge Review Board Standing Operating Procedure.

.« o « Character and Berhavior versus Fabits and Traits. Too
frequently tie line oI demarcation between separation for char-
acter and behavior disorders (honcrable type discharge) vis-a-
vis separatiun for habits and traits (usually under other than
honorable conditions) is not clearly substantiated. Many times
the decision to board as "unfit" versus "unsuitable" was more
intluenced by the character and personality of the commander
and circumstances than it was by the character and personality
of the individual being separated. The panel in counsidering
whether or not the proper method was used in eliminating the
individual from the service must decide the cause/effect rela-
tionship, the individual's behavioral capabilities, and his
behavioral pattern. In essence, the panel must ascertain
whether or not the infractions of discipline were acts of com-
missin or of omission. A key question that may be used by
the panel in arriving at this determination is to decide
whether or not the individual was simply incapable of proper
performance. Coupled with this must be a determination as to
the nature of the offense and the time/space circumstances
under which the offense was committed.

s o o Weuld but Couldn't; Could but Wouldn't. This area of con-
sideration very closely relates t. the preceding paragraph.
S.me individuals are error prone; .thers clearly mistakes of
the procurerment process and shoula never have been inaucted

or enlisted into the Army. These men could pruperly be called
victims of tue trauma associated with attempting to meet cri-
tical pers.nnel requirements during RVN within the political,
economic, and sucial constraints that detracted from etficient
operaticn., It is inevitable that s.me of these men would have
had difficulty witn the military system. Key to consideration
.I' their cases is the determinaticn as tc whether or not they
were sincerely trying to conform versus whether or not there
was deliberate intent not to conform. The panel may grant re-
lief if, in its opinion, the man intended to be a good soldier
but simply could not.

58




59

« . . Homusexuality. Individuals afflicted with tnis problem
are clearly unt'lt for a military environment. They are untit
not su muct. from tne standpoint .f not being able tu perform
adequately their military duties, but because their impact on
military s.ciety is so traumatic. It is their effect on the
command because of the nature of their afflictioun which makes
it mandatory that they be severea :rom the military service.
Many times such individuals have utherwise been exemplary
soldiers. Nonetheless, the panel in considering appeals from |
individuals separated by reason of 'nomosexuality" must affirm
Army regulati.ns in this area. However, the panel must insure
that it was compliance with tne regulations which produced the
character of discharge and not the emotions generated in the
command because of the nature of the offense. Of equal imp.r-
tance, the panel must give consideration to the manner in which
the tenavior of tne individual co-ncerned was brought to the
attention of the command. As an example, those inaividuals
wh.se aberration becomes known because they have sought help
must clearly be separatea, but the nature of their separation
must not be a punishment.
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APFENDIX 4

CONTENTICONS

Contenticns used in tne context of this study represent argu-
ments used by former soldiers who have appealed their aischarge to the
Army Discharge Review Board. The Army Discharge Review Board prepared
an informal list { contentions which represented a condensed version
i ireguently used arguments. This list was used by the author in
1977 when te served as the Secretary/Recorder to the Army Discharge
iteview Board Fanel 1 cated in Atianta, Ceorgia.

My Commanding COfficer refused to listen to my prcblem or give
me help t. resolve my personal problems which consisted of. . &
s T went AWCOL to take care of them,

My Commanaing Ofticer and the JAG tuld me tnat if T went to
trial fcr my _ffenses I would go to jail for a very long time.
I was airaid and T didn't want to g. tc jail or serve any more

time in the stocxade, s. 1 asked to be let out.

The ©nly reas.n I t.uk the UD was that I was told by. . . that
it w uld be automatically upgradea after six montis.

The only counseling I got was in a roum with. . . cther guys
and the lawyer taikea to us but ncver spoke tc me personally.
All he cid was to instruct us on how to fill ~ut tne forms and
never helped us daecide what to do.

I asikea rfor time off s. that I could be with my wife while she
had the baby but my Company Commander refused, so I went AWOL.

My Company Commanaer told me I was going to get a General Dis-
charge but when I was getting ready to leave, they gave me a UD.

Noe ne tola me what the impact f tie UD would be.
[ appiied ior a hardship discharge but when they turned me down,

I couddn't perf.rm as a scldier because my family's problems
cane 1'irst,
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I was separated as uni'it without naving haa a chance to see a
psychiatrist or have a mental status evaluaticn.

I wantea to make a statement in detfense of my acticns, but they
didn't give me a chance.

-~

I asked to go in front of a buara but they cidn't let me.

nese contentions are not all inclusive but tney aemonstrate
inciaents that nave occurred. Als., caution must be exercised not tu
misinterpret tne significance of this appendaix. ‘I'nese inciden’s oc-
curred and were substantiated by the evidence of recorc, el tney do
nct indicate that most orricials involved in the administrative discharge

system are guilty .t these actions. These incidents rerely emphasize

tnat the p.tential for abuse is real.
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