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JSA 3 (~ pages.

This study attempts t~ determine i~ tLere is a need ; r  change in the
Army administrative discharge systen. The study examines the adininis-
trative discharge system and contrasts it with the punitive discharge
system. The examination focuses primarily n the perceptions of agencies
and Individuals from both government and public sectors and emphasizes
the Impact of the Vietnam War and its aftermath upon those perceptions.

Investigation reveals that the administrative discharge system has def 1-
ciencies which have resulted in the inequitable treatment of soldiers.
Alt,h~ugh conteriti;~ns of inequity may be rejected by prop onents of the
current system, the Army Discharge Iieview Board. and the federal courts
have validated many of these contentions. Moreover , recent Congressional
le gislat.ic fl Las affected the discharge review process as it is conducted
hy the military services of the Department of Defense thus creating an
exi’ ’flsiVe , ti m e-consuming workl ad and raising doubts concerning the
~“racticality ~.‘ t’ the administrative discharge system In its present form.

TitI~ study conciu~es that there is a need l’or change in the Army adminis-
trative discharge system. The prc’p sed changes atteupt to eliminate the
causes c’i’ inequity and render the system compatible with the changing
discharge review process.
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‘ b e  Army Adminis t ra t ive  i)ischarge System

ChAPTEk~

INTRODUC TI UN

Contractual Service.

Article I of the Constitution :f the United States empowered

Congress to raise anu supp rt armies. Volunteers provided the prime

source of manp~. wer for the military during the early years of the court-

try, and a s~ldier assumed the burden of military service for a period

of time in return for some form ~f remuneration. This source of man-

power was insufficient during the American ktevolution and was augmented

ny the states’ militias. Thus conscription became a oetx~od by which

regular military forces were expanded. The first conscription law in

American history was enacted oy the Confecierate Congress in April ,

1b62.
’
~ This experience with conscription servea as the basis for tne

United States ’ adoption of selective service during Worla War i.2 seleo-

tive se~’vice proved effective in raising large military forces do:” om~

toe conflicts of the twentieth century and in sustaining a standing Army

during peacetime.

complaints concerning innerent inequities in deferments from the

draft were often voiced by the public. Deferments were given to members

1 John R. Grah am , A Constitutional History of the Military Draf t
(Minneapolis: &.ss Haines , Inc., 1971), pp. 2L~, )OO.

2 k~icycL peaia International, 1963 ed., s.v. ‘Selective Service ,”
by John U. Hayes.
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1’ the r~eserves , the National Guard , cillege students , married men , ama

to: se persons engagea in critical occur atiuns ~r witt’t ~;ardships .~ The

crescena ) ol dissatisfaction with the draf t was reachea during the ~~~~

nan War. The selective service systei. became a casualty of that War aria

was virtually aismantled by the mid 1970’ s.

Whetrier a ~‘erson entered the Army as a volunteer or was drafted,

he entered into a contractual agreement wnich requirea aanerence. The

essential element of the contract was that the individual must serve for

a specified period ~f time unless so~rier discnarged by proper authority.

Until World War II , a provision existed in Army itegulatiuns that allowea

a soldier to purchase his discharge for a price determinea by years ser-

vice and geographical location at the time of discharge. For example, a

s l dler with one year service and stationed in the United States could

purchase his discharge for ~12O.O0.~ With the termination of that regu-

latory prov1si~n, a discharge prior to completion of a specified period

~f time has been reserved l’or situati ,ns that precluded cornpleti0n 01

service. Such situations may entail circumstances involving physioa~

disability or personal hardship whico is not related t o  a soldier ’E~ coa-

~uct or perf ormance . Conversely, situations include circumstances in-

volving misconduct or unsuitability. This latter category of discharge

can be accomplished either in a punitive manner or in an administrative

m anner.

3lbia.

~Army Regulation 615-360 , ~ ‘ili sted Men: Discharge; Release
i r n  Active Du ty, 26 November 19L ~2 , p. 13.
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Fun~ ~Lve Dischar,’e.

Ike pun it ive dIscLar~e is an element ~U t~ e sentence of a ccurt —

martial and the discharge itself is a punishment.~ Before pursuing

nature of the punitive aischarge , it is important to examine the court-

martial which is the only mecha”ism that can adjudge such a punishment .

The court-martial is an integral part of military law and has it5 basis

in english common law.6 Prior to World War II, military law was funda-

mental. During World War II, however , civilian legal organizations and

other interested groups pressured Congress to examine closely the mili-

tary judicial system.7 As a result, a series of’ revisions ensued that

culminated in the establishment of the “Uniform Code of Military Justice”

(UCMJ ) in 1950 under Public Law 506•
b 

In 1956, the Code was further

revised and codified and eventually became a part of Title 10, United

States Code.9

The UCMJ contains a listing of punitive articles which describe

offenses punishable under the Code. These offenses fall into two broad

categories. The first category comprises offenses such as murder, rob-

bery, assaul t, and rape that are punishable under both civilian and

Fresi dent , k~cecutive Order l l L i ?6 , Manual for Courts-
Martial, United States1 1969, (revised edition), 19 June 1969, p. 25-3.
(hereafter cited as U.S., Manual for Courts-Martial).

bDaniel Walker, Military Law (New Yc rk : Prentice-Hall , 195b),
p. 10t~.

7lbid., p. 109.

~William B. Aycock ana Wurfel W. Seymour, Military Law Under
the Uniform Code of Military Justice (Chapel Hill, NC: University ~f
North Carolina Press, 1955), p. 15.

Manual for Courts-Martial, p. A2-1.
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m t l ~ tary j ur i sc iict i~ ns. Toe second cateh ’ory c~ mpri ses lesser offenses

such as desertion , uis~ bedience of orders , mi sbehavior before the enemy

arid other such f’~ enses that are inherent only wi to  the military.10

C’ nv ic t ion  of and punishment ~f soldiers f o r  violations of the UCMJ are

normally provided by a court-martial except in cases where the offense

is not sufficiently serious to warrant trial by court-martial. Although

there is no minimum punishment, maximum punishment is governed by a

precise set of rules in the tJCMJ which are prescr ibed by the President

of the United States under the authority derived from Article 56 of the

UCMJ.
11 

Constraints for adjudging a punitive discharge are included

fr i  the rules for maximum punishment.~
2

A punitive discharge may be either “dishonorable ” or “bad

conduc t. ’ The dishonorable discharge originated from the Articles of

War and has traditionally operated as a punishment--a complete expulsi n

from the Army. Its significance , from a purely professional military

perspective, is perhaps best exemplified by William Winthrop in his

compendium on military law: “The dishonorable discharge expels the

ffender with disgrace from the Army and remanas him to the status of a

civ ilian. ” 13 The dishonorable discharge carries a stigma and is des-

cribed in the :~anual for Courts-Martial as a punishmen t for  offenders

ub shoula be discharged under conditions of dishonor because of the

serious nature of the offense.

10Walker , Mil~tary Law, p. 11 1.

Manual for Courts-Martial, p. A2-20.

12 Ibid.,  p. 25—1 0.

1
~ William Winthrop, Military_Law, 2 vols. (Washington: W. H.

M’ rrison , 1L~ti6) ,  1:b11 .
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The bad conduct discn arge , on the other han d , r i~ inatea during

world War II and p robably from the same set of circumstances that

prompted a r e v i s i o n  of the military judicial system. Although not for-

r:~aI~ y introduced to the Army until 1~ L~9 , its origin may be tracea to a

report made to the Secretary of War in 19L~6 by the War Department

Advisory Committee on Military Justice. The Committee recommended that

an additional discharge be introduced for cases of unfitness so that the

dishonorable cLscharge could be “reserved for exceptionally grave and

heinous offenses. .,th Thus the bad conduct discharge was and still is

construed as a less severe punishment than a dishonorable discharge.

The ~oilitary judicial system oas many checks anci balances or

safeguaras. Bef~ re a court-martial sentence can be ciecloed, a two-

third s majority of the court must agree on the sentence. The punitive

discharge element of a sentence cannot be executed until tne following

has been accomp Lished:

1. ThE convening authority , tr.e person autnorized to convene

the court-martial , must first approve the sentence.

2. Tki~ case must then be rev iewed by the Court o’~ Military

Review wh ich is a panel of not less than three appellate military judges

who may be either commissioned officers or civilians and must be mem-

bers of a bar of a Federal Court or of the highest court of a state.

3. The case may then be further reviewed by the Court of

Military Appeals if such a review is requested by the Judge Advocate

General or upon petition of the accused. The Court of Military Appeals

~ar Department Advisory Committee on Military Justice.
Report to tne secretary of War on Military Justice, 19L~6. p. 13.



6

consists of three civilian ju dges app inted by the Presicient and with

the consent of the Senate ior  a term of fifteen years. 15

The prov~.si ns of the UCMJ emphasize that the punitive discnarge

is a serious punishment and that adequate safeguards have been developea

and included to protect the rights of the soldier.

Administrative Discharg.~~

In contrast to the punitive discharge, the administrative dis-

charge is designed to remove a soldier from the Army with no intent to

punish.

An administrative discharge is not intended as a form of punish-
ment but is simply a technique by which the Army removes from its
rolls those individuals who have demonstrated that they are not
capable of serving effectively. Any administrative discharge which
does more than intended by the foregoing is not proper and equl-
table.~

6

The foregoing is a portion of the Secretary of the Army ’s phi-

losophy under which the Army Discharge i(eview Board op erates.’7 This

guidance succinctly describes the intent of the administrative discharge.

Title 10, United States Code, authorizes the Secretary of the

Army to establish policies for the discharge of solaiers prior to toe

completion of their term of service.~~ The Department of the Army

Manual for Courts-Martial, p. 20-1.

16Discharge Upgrading Newsletter, Atlanta, Southern Center for
Military and Veterans Rights , 30 November 1977, p. 11 . quoting the
President’s Guidance--Army Discharge Review Board Staniding Operating
Procedure, 1975 , p. 20e.

17The Army Discharge Review Board, under the provisions of
Title 10, United States Code, is empowered to change, correct or modify
any discharge of a former Army member except a discharge resulting from
the sentence of a general court—martial .

t8 Army itegulation 635-200 , Personnel Separations, ~)‘ilisted
Personnel, 2 1 November 19(7, p. 2— 1 .

- ~~~~~~~~~~—- _--—----~~~~~ - -
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publishes U~e~ o policies in regulations whIch provide guidance for

commanders In dealing with administrative discharges.

garly Army regulations concerning administrative discharges

were general in nature. For example, Army ktegulation b1~ -3ôO, issued

in December 1922 , mentioned the areas of inaptness and undesirable

habits_or traits of character without fully defining these terms. Since

the standards were not prescr ibed, these vague areas were subject to a

commander ’s perception of acceptable standards. Yet, there were safe-

guards in the system; the case of an individual recommended for dis-

charge was reviewed by a board consisting of three commissioned officers.

If the board upheld the recommendation, the case was then forwarded to a

higher authority for final determination.19

Under the administrative discharge system existing in 1922, a

soldier could receive either an honorable discharge or a blue discharge.

The issuance of a particular type of discharge was predicated upon the

character of service, The terms excellent, very good, good, fair, and

poor were those authorized for designating character of service. II the

character was judged to be excellent, very good or good, an honorable

discharge was awar ded. If the character was judged to be fair or poor,

a blue discharge was awarded. Consequently, an honorable discharge

signified honest and faithful service, while a blue discharge signifiea

service that was not honest arid faithful. Although the regulation

recognized the potential impact of a blue discharge, it contained only

three lines of guidance advising the commander to exe’~ ise his

19Army Regulation 615-360, Enlisted Men; Discharge, 6 December
1922 , p. 14.
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discretionary authority with great care in order to preclude injustice

to the soldier.20

As the years passed , there were changes to the administrative

discharge system in the areas of procedures, rehabilitation, standards,

discretionary authority, and methodology for appraising service. The

administrative discharge, however , remained an either-or (italics mine)

situati on, i.e., service was honest and faithful or not honest and

faithful. In 19147, the blue discharge was replaced by two other types--

the general discharge and the undesirable discharge. This action

resulted from severe congressional criticism charging that the blue

discharge was not sufficiently precise to determine the character of

service.21 When considering that the honorable, blue , and dishonorable

discharges were the only types of discharges, the relative confusion

over the blue discharge is obvious.

While the honorable discharge signifies completely honorable

service , the general discharge sign if ies that the serv ice is under

honorable conditions but does not meet the high standards required for

an honorable discharge. On the other hand, the unaesirable discharge

signifies that the service is under other than honorable conditions.22

Consequently, the undesirable discnarge carries a stigma similar to the

one associated with the punitive discharge. In January ~i 97?, the term

20
1b1d., p. 3.

K. Laray, “Due Process of Law and the Less than
Honorable Discharge of ~üisted Personnel” (thesis, The Judge Advocate
General’s School , U. S. Army, 19614) p. 35, citing Hearings Before the
3ubcommittee on Constitutional Rights of the Committee of the JudI~ 3a~y,
United States Senate, tS7th Congress, 2d session (1962), On the Consti
tutional Rights ui Military Personnel, p. &~514.

Regulation 635-200, p. 1-5.

- A
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unoes~ ra~n was re~ ~aceQ with the term uncer c ;nui t ions other than

:. n r aLie. since t~~’ ter r undesirable was only recentiy changec , it !~

Importan t in this discussion because it is a symptLm u~ the problem that

will be examined .

The actministrative discharge system does have safeguards, al-

though they are not nearly as comprehensive as those pr~vided under the

punitive system . c~ particular interest is the review system which

usually does not extend beyond an authority at the same installation

where the recommendation for discharge was initiated. Thus the highest

level of review is one that may occur subsequent to the soldier’s dis-

charge if he initiates a request for review by the Army Discharge Review

j3oard .

Impact of Discoarges.

For the purpose of the following discussion, discharges have

been categorized as “good” (honorable and general) ~r ‘bad” (dishonor-

able, bad conduct , and undesirable or discharge under conditions other

than honc rable).

The veteran with the good dIs charge is not affected in the same

manner as the veteran with the bad di scharge . According ly, this dis-

cussion is restricted to the impact involving bad ciiscnarges. Perhaps

tne most subtle impact is one of personal stigmati~ ati~ n. What about

the father whose children become inquisitive about his experiences in

the Army? He cannot proudly reveal his bad discharge and exhort his

children to emulate his perf ormance while in the Army ; and he is not

likely to use his Army discharge as an object lesson to his childrea.

A ssuming that this veteran became a responsible member of society, ouch

an episode will probably be devastating to his pride. In fact many 

S S - ~~~~~~~~ _ _ _
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I n o iv i c tua l s  aj~ ’ea r~ ng before the Army Uiscnar~e Re view ~oar~ indicate

~~.at t h e i r  a;p carance is notivated by a desire t~ remove the blemish of

a bad discharge from an otherwise good. pre— service and post— service

record .

The stigma of a bad discharge can also affect a veteran’s

S 
successful return to his community. Most people recognize when a sol-

dier returns to his community before complet ing his total years of

service, and they ask questions. Why did he serve only lb months of a

• three-year enlistment? Why is he reluctant to discuss his military

service? Why do his parents avoid the subject? The answers to these

questi ons are eventually ascertaine d and become a source of embarrass-

ment to the individual and his family .

The bad discharge also nas an impact upon a veteran ’s employ-

ment. A prospective employer is traditionally concerned with the refer-

ences of a prospective enrpLyee. ~ssentially, the empl0yer wants some

assurance that the person he hires can perform the job and is respon-

sible. A veteran with a good discharge can provide documentary evidence

that he served nis country honestly and faithfully ann i~as the potential

to be a good employee. A veteran with a bad discharge does not have

the same advantage.

Another major area of concern for the veteran is his entitlement

to Veteran ’s benefits. honorable and general discharges normally

qualify the veteran for federal benef its , but the dishonorab.Le discharge

is an automatic disqualifier. The bad conduct and the undesirable dis-

charges , however , are not clearly defined as to the qualification for

federal benefits; thereih re , the Veterans Administration must render ~.

determination in eacn case. The facts in each case must clearly

__________ _ _ _
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establish that a veteran was discharged under conditions that ao not

constitute dishonor.23

In order to gain an appreciation for the magnitude of these

benefits, a review of the more familiar benefit programs is necessary.

uependency and 1ndemnit .y~ Compensation. This program authorizes

p ayments to dependents of service personnel or veterans who die from a

disease or injury incurred or aggravated while on active duty. Although

the rate of compensation varies according to the person ’s rank , the

minimum monthly payment in 1977 is $2~O.
2
~

Non- Service Connected Death Pension. This program authorizes pay-

ments to dependents of veterans whose deaths were non-service connected

but who had served during specified war periods to include the Korean

war and the Vietnam Conflict. The monthly payments in 1977 vary from a

high of ~lL~9 to a low of $57
~25

Vocational kezoabilitation. This program entitles a veteran to

vocational rehabilitation if he has suffered a service connected dis-

ability for which the Veterans Administration determines that rehabL.i-

tation is essential in overcoming the handicap of the disability. The

participation in this program may extend to four years . The ma.xiinum

payable monthly rate in 19(7 is ~329 for an individual with two depen-

dents and $21~ per month for each additional dependent .2
~

Veterans Administration, Federal Benefits for V~terwm
and Dependents, VA IS-i Fact Sheet, 1 January 1977, p. iv.

2
~Ibid., p. 36.

2
~Ibjd., p. L~O.

26
Ibid., pp. lb-2).
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Fducational Assistance. This is perhaps the ri~st wiaely known

oenef it program. Although it was changed in January 197? to a contri-

butory plan, it remains the most attractive of the federal benefits. ~

entitles an eligible veteran tL. educational assistance :‘or a period up

to and including L45 months contingent upon the amount of service time,

the years in which the service occurred, and the sub-programs of educa-

tion or training. The highest payable monthly rate in 19(1 is $396 for

a veteran with two dependents and $2L~ per month for each additional

dependent.27

There are numerous other federal benefits which in combination

with those discussed above represent an important opportunity for the

veteran (See appendix 1 for a listing of tnese benefits). Beyond the

federal benefits, many states have their individual benefits programs

for veterans which vary in accordance with a state’s desire and ability

to fund. The most common benefits entail unemployment compensation,

employment and reempLyment rights and assistance, and vocational train-

ing programs. In the final analysis, all benefits, federal and state,

provide a crucial ~pportunity I or many veterans in terms of enhancing

their existence and for subsequent contribution to society.

Statement of the Problem.

The impact of a bad discharge, whether punitive or administrative,

on a veteran and his family is monumental. Disparaties have developed

in the safeguards for both the punitive and the administrative discharge

systems. Yet, the administrative discharge can be as devastating as the

punitive discharge. This situation raises the following questions~

27Ibid., pp. 12—16.

I
S --S .-—.
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1. ~~ t .~ n i s t rat ,~ ve ~ischar~e system insure equity?

2. i~ tx.L•~~ o” .iL~ strat1vo discharge s2ste rr does n t in sure equit~ ,

ar~ t~€~re ~acetSs oi the syster~ that preclude equity?

J. dhat alternatives exist?

~~~ ~~~~~ 
1;csign and Limitations.

A lth ugh the administrative aLscharge system is coimion to all

tLe r . ilitary services and deal s with b ;th officers aria enlisted personnel ,

this  study discusses only the Army system and how it pertains to enlistea

personnel. It examines the background of the administrative discharge

system and contrasts that system with the punitive discharge system. An

examination a: the administrative discharge system against the background

of historical events suggests a need to change the system. This study

outlines some possible conceptual changes to the administrative dis-

charge system, but it does not involve a aetailed consideration 01 the S

entire spectrum ~r arguments that cou d be raisea. ~inaliy, this study

des flat atte:~:t t~. be a panecea. It S)nly serves to evaluate, inform,

and present alternatives t~- the current administrative aischarge syste~.

S 
SS 

— --~~ —~~~~--__-~~~ S .
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CHAi~1~ 1~ 2

T~~ Aj 1~~I~ TRAT.LV~ Di~ CHAr~O~ SISThM

The administrative discharge system Var enlisted personnel is

g vernea by the guidance contained in Army Regulation b3~,- 2OQ, ~ersonnei

Sej~arati~ns, rJiiisted Personnel. Altn~ugh many reasons for adminis-

trative clischar~e exist, this study deals with four distinct categories;

iiischarges for tr.e good of the service, aischarges for misconduct and

unsuitability , expeditious discharges, and trainee discharges.

W5scharge for L~ i o .d  of the Service.

An enlisted person who has been charged with an offense wflich ,

under the Uniform Coce of Military Justice, is punishable by a bad con-

duct discharge or a dishonorable discharge may request to be discharged

for  the ~ OOd of t:.e service. 1 In order to place this situaticn into

j~~rspective , ~ne must reo ember that a conviction by court-martial may

result  in a reduction in rank , f r le i tu re  ~ pay, Incarceration , a.~~

~;unitive dischar~e. C nversely , discharge “for the go~d of the service ”

can resuit in a reductian in rank and the issuance of a cischarge unoer

other than h~norable conditions. C. r.parison of the possible consequenc”s

under each course of action indicates that the latter oourse of action

is preferable to  a soldier. The situation, however, is not that ~~~~~~
C. rtmanciers having the authorit y to apprLve a request for a dio-

charge “
~~ r the good of the service” are constrained b~ the guidance

c rnta in~ d in A rmy Regulation h35-200.

1 A rmy ~egu1ation Oj5— 2G3, p. 1~ — 1.

1L~
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‘ 0 : ‘. ‘; C’  ~!‘(‘ ~U~ 5L r~ t.,, ,nould. ii t be USi~
S .~ ~ : o  r. ~oture ,

$ rav ity , anc 1ircUIT~Staflces surrour~d1ng an o1f~-r~se require a
Ufllt~ JC ‘~~~: org~ ar1d a nfinement , ncr when the  surrounaing
or ’ -; d° n t estabi~s~. a serious f1ense , ever. tL5 ’u gn the

pun i~~:~ent ~n the particular case , under the U n i f o r ~T . Code cl
~ilitary Justice , may include a ba~i conduct or dishonorable
c~!scr.arge . gonsideratiun should ~e given to the member ’s
potential f . r rehabilitation and his entire record snoul d be
reviewed prior to taking action. . . . Use of this discharge
authori ty is appropriate and encouraged when the commander
determines that the offense charged is sufficiently serious to
warrant elimination from the service and the individual has no
rehabilitation p0tential.2

‘Ihis guidance reveals that the commander has considerable latitude in

exercising his authority. Furthermore , the guidance indicates that a

corv’iander can base his decision on his perception of the facts in any

s tuati in. Therefore , the guidance seems a detriment t~ developing

1fl ~~ Srm ~~ty thr ugh~ut the Army.

:tegulatory provisions pertaining to a aischarge “for the good

f the service ” pr vides safeguards. Commanders are responsible for

insuring that a soldier is not coerced into submitting a request for

discharge . Additionally,  the solcier has the rlgnt to consult with a

legally qualified counsel wh0 is responsible for advising the soldier

concerning the elements ol’ the offense , burden of proof , possible

defenses, p5ssible punishments, and the provisions governing discharge

~‘~r’ the good o:’ the service. Furthermore, the soldier is advised that

a discharge “for  the good of the service” normally results in the

issuance of a discharge under conditions other than honorable , the

pr Lab e 1~ ss ~f Veterans Administration benefits , and the possibility

rej ’;d~ ce in civilian l ife because or the character of the discharge.°

2lbid., p. 10—2.

3lbid., p .  10—5.
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The ’ cL .~~c’ between ~tSand:ng t r ia l  and requ~’st Sin ~ a discharge

“ t ~~ i th~ good toe service ” is obviously f l S t~ a s ~.mp L ch ice f r  a

:~S i d i e r  to make.  A Lth ~ ugii the safeguards appear adequate , they cannot

j~r~ v i de  an abs lute guarantee of ’ equity. Inequity may 9ecur simply by

~ailure to consiaer extenuating or mitigating circumstances. For

exanple:

If the Vet eran applied for a hardship discharge or compassion-
ate reassignment which was denied and then got in trouble as
a result, the approach should be to document the validity of’
the family proolem that made it necessary that the Cu be
reassigned or discharged.~

The preceding situation pertains to a s.ldier wno perceives chat he

has a serious f amily problem such as t~e serious fllness of a member of

his immed iate family. The Army , however , perceives that insufficient

grounds exist to warrant appr5 ving a hardship discharge. The soldier’s

perception persuades him that his presence at home is o~ paramount

imp •rtance. he goes AWUL and is later apprehended. Frol nged absence

without  leave is punishable with a puni tive discharge. I~ the soldier

~~ returned to h is  home station , there is a possibi l it~,’ that he may opt

r an admin istrat ive discharge and receive a discharge under other than

hon~rable conditions. Why? The soLi er may be confronted with confine—

ment as a result 0f hIs court-martial and this will  preclude his pres-

ence at home. Since a difference of’ ajinion existed concerning the

family problem, he may have no assurance as to the degree of extenu a-

t ion  this problem will provide. The probability ol this dilenuna increases

when the soldier is not returned to his home station because authorities

1°David F. Addlestcne , Susan H. Hewman, American Civil L ih c rt i 5
~ni n practice :lanuai n Military Discharge Upgradi~~ ( New Y~rk: LIt~ o
ature Department , American Civil Liberaties Union , 19Th) ,  p. Li9.

-~~ 
S -~
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at the new station may be totally unaware of’ the circumstances sur-

rounding his AWOL. Perhaps tnere is s ome important inl’Sjrmation avail-

able at his old station that was inadvertently omi.tted from the soldIer ’ s

records. Moreover, the new station is a station that is designated as

one to which AWOL soldiers are returned. Thus there is a tendency to

treat all AWOL soldiers alike. This normally occurs because the author-

ities are no longer sensitive to the problem of each soldier. The

s~ldier who is a problem has become commonplace and the processing

becomes automatic.

The American Civil Liberties Union Manual descrioes several

situations which contribute to inequitable treatment of soldiers by the

military. These are :

1. Coercion.

2. Assignment to work details or other meaningless work out
of the Gi ’s normal military occupational specialty. Some
detail work is performed with other GI’s convicted and sen-
tenced to hard labor without confinement, which is not the
proper way to treat people pending trial or discharge action.

3. Poor advice, e.g., “UI) (Undesirable Discharge) anyway”;
“the UD will automatically become a general discharge in Si~1
months ,” “ i t  will be easy to change this type of discharge. ”
Red advice can come from lawyers, commanders , or stockade
personnel.

L. Lack of concern on the part of the 1JAG ( Judge Advocate
General). Often the JAG will say in response to a letter:
“I handled 350 cases while I was there and. . .
5. Thought a federal conviction, which a co~~t-marti~l is,
would be worse than a flj. Many GI’s were so advised.~

These situations are exceptions and not the general rule. Yet,

they have occurred wi th sufficient frequency that the Army Discharge

p. 53.

~
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~eview ouard :.as ~~ecific ,uiaance in this area as indicated in the

1oli wing quute:

C •mpti ance with both the spirit and intent •~~~ the regu-
lati  n is a n€ cessar~ prerequisite to a fa ir  ano equitable
processing cf adir~inistrati n anci/~r command action. To o I re-
quently , it is clear from timing , the presence or absence of
comments, and other instances that tne administrative pro-
cessing is simply either by rote or is acccmp lished in such
a way as to be prejudicial to the opportun i ty for fair  consi-
deration. The circumstances rarely lend themselves to clear
percep tion since it is in their nature that they are concealed
simply because of the appearance of “normality.” It is
incumbent upon board members to insure that arbitrary and
capricious action has not been the net result if simple “by
rote ” processing of administrative separation docuxnents.6

• u ischarges for  ::isconduct and Unsuitaoilit y.

Misconduct.

1)ischarge for  misconduct is an action taken against a soldier

when there is evidence of habits and traits that render nim unfit for

military service. Indicators consist ~f unsuccessful attempts to

rehabilitate or t~. develop the persom into a satisfactory soldier; or

• the circumstances are such that rehabilitation is impracticable or the

soldier is n~t amenable to rehabilitation measures.
7 A soldier may be

subject to discharge for misconduct under specific conditions.  These

c n dit l ’n . s  include frequent incidents f a discreditable nature with

civi l  or  military authorities , sexual perversion , drug abuse , an estab-

lished pattern ~i shirking, an establisned pattern showing dishonorable

iallure to pay debts , an established pattern showing dishonorable fa t ’~.’

ure to support dependents, and failure to comply with orders or

6
Discharge Upgrading Newsletter, 30 November 1977, p. ti.

7Ariny Regulation 635-230, p. 1L~-1.
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jud gments • . f a civil court concerning support of aepencents. hono-

S sexual acts are incluued in tOis list ~. f conditions. d

hom .soxuaU ty is a mult ifaceted subject. Greater sccial to±e~-

ance and increasing li t igation concerning homosexual rights render

L r r . . sexuality a c rntr0versial i ssue. Tr~e governing pr incip le in the

~n~~ i tary is that the homosexual will be discharged. ~~en reviewing

humS .’sexual cases, the Army Discharge Review Board is primarily con-

cerned that the discharge process and the type ui discharge furnished

is based upon a rational application ~f the regulatory provisions, it

insures that injustice has not been perpetrated by someone ’s moral out-

rage, i.e., a bad discharge basea on moral outrage instead of the

discharge being based on the entire perioa of service.

Commanders having the authority to approve a aisciarge for

n ) sc )rlduct are constrained by explicit guidance and a myriad of safe-

guards. Bet . re any discharge acti~ n can be taken , several preliminary

actions are requ i red . The soldier must be counseled , ano each formal

c Sunsel ing session must be recorded so that documentation exists as to

the scope :1 the counseling. ~tenabilitation attempts are made whl~n

include reassignment to a different unit. Also , a c~ mplete meaicaJ.

examinati n and a mental status evaluation is administered . The mental

status evaluation is particularly imp~ rtant because it could reveal a

pers nality disorder or a psychiatric condition which would preclude

discnarge ror misconduct. A personality disorder would result in an

i nd iv idua l  receiving a discharge for  unsuitability. An individual with

a psychiatr ic  condit ion would be pr cessed through medical channel s

~Ibid., i• 1~ -2. 

S
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S aM ~ v~~fl a f i 4 ~~C 1 (:81 d~ scr~arge . Too :ot ent ~nt s t a t  the discharge

f:)r un s u i t a L i l i ty  and the medical d i s e : a r 1 e cann resuit in a bad

oischarge.

The administrative proceaures involvec in a discnarge for  mis-

• ccnduct are exhaustive. The solaler has the right to consult with

counsel , present his case before a board of officers, submit statements

in his own behalf , and be representeci ~y counsel at any hearing. Addi-

tionally, he has the right to waive any or all of the preceding rights

except tO consult with counsel.~
0 

If tne soldier waives his right to a

• hearing, the commander exercising discharge authority r.as several op-

tions. he may approve or disapprove the discharge; he may return the

case to a sub~rdinate commander for additional investigation; or tie may

convene a special board to weigh the case and to provide reeomxnenda-

t ions .1
~ If the soldier opts for  a hearing before a board of officers,

he rece iv es a complete administrative hearing which is designed to

reveal all the issues in the case.12

Unsuitability.

Discharge for unsuitability is an action taken against a soldier

when there is evidence that he is unlikely to develop sufficiently to

participate in further  mil i tary training or to become a satisfactory

s hL die r ,~~
3 A soldier may be subject to discharge for unsuitability

9Ibid., pp. 1-18 , 1-19.

~
‘Ib id., p. 1—8 .

~~Ibid., p. 1L~—3.

pp. 1—1 0 thru 1—12.

13Ibid., p. 13—1.
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under specif ic  conditions. These conditions include inaptitude , per-

s inal i ty disorders , apathy , alcoholism , and homosexuality. Inaptitude

consists of a lack j i auaptability r inability to learn . Personali ty

disorders consist of those personality aeficiencies or situational

maladjustments that are chronic and interfere with tne soldier’s ability

to adequately perform his duties. Apathy consists of defective atti-

tudes and an inability t o expend effort  constructively. Alcoholism is

used as the basis for a discharge f~r unsuitability u~ly when the major

reason for discharge is noneffective duty performance caused by a lack

of cooperation or lack of success in an alcoholic rehabilitation pro-

gram. Ii alcoholism results in a severe disciplinary problem, it may

S become a basis for a discharge f~r misconduct. Homosexuality, as op-

p~ sed to homosexual acts which are the basis for a discharge for mis-

conduct, consists of homosexual tendenc ies , desires , or interests

without overt acts.~~

The administrative procedures involved in a discharge for un-

suitabili ty are not dramatically different from those involved in a

discharge for misconduct. The principal differences are that the dis-

charge for unsuitability may be approved at a lower command level

(battalion) and a bad discharge cannot be issued.

Although safeguards for the soldier exist, the American Civil

Liberties Union Manual contains approximately 100 pages of arguments

and issues based on regulat~ry, legal , and equitable factors. The

Army Discharge Review Board, however , provides the best source of con-

cepts lor dealing with weaknesses in the discharges £ or misconduct and

thlbid., p. 13—2.
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unsuitability. T~ese conce~vt:~ reveal the r orro w line that exists betweer

• personal i ty disorders and habits  and traits as well as the ~ccasional

• Inab i l i ty  f coinvtanders tu dilterentiate. Difficulties often exist in

j ascertaining the difference betweeii an inept person and a shirker. The

inept person attempts to be a good soldier but fails. The shirker is

capable ~f succeeding but makes no efiort and fails. The difference is

obvious in this context; however, it may not be obvious in real situa-

tions where job pressures or obstinancy clouds the judgment of officials.

Homosexuality is an emotionally charged subject which can evoke emotional

rather than rational responses. The concepts of the Army Discharge

Review Board are often phllcsophical; h.wever, they are revealing (See

appendix 3 for several of these concepts and appendix L~ for statements

made by veterans who appeared before the Army Discharge Review Board).

The Dischar~e.

The poignant difference between the discharge for misconduct and

the discharge for unsuitability is the type of discharge given. The dis-

charge for misconduct may be accompanied by an honorable discharge, •?

general discharge, or a discharge under conditions other than honorable.

The discharge for unsuitability can only be accompanied by an honorable

or general discharge. Although a discharge under conditions other than

honorable is normally furnished for misconduct, the governing regulation

stipulates that the soldier’s entire record must be reviewed to ascertain

the type of discharge that is appropriate. Favorable and unfavorable

inl ormatiun must be weighed. The discharge authority must consider such

factors as promotions and personal decorations as well as reductions and

disciplinary actions. The type of discharge furnished thus reflects

S ~ S
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t~ e character  )t service as perceivec by the di scharge authority.15

Since the action ~s designed to remove an unfit soldier from the ser-

vice , difficulty may exist in overcoming the generalized impression of

unfit. Thus any circumstances that would tend to negate this iinpressi or .

r;ust be obvious. AdditiS5nally , the possibility of ~tistakingly or cal-

lously categorizing an unsuitable solaier as an unfit soldier can have

aire consequences.

The ~~peaitious Discharge Pr~gram.

The ~~peditious Discharge Program was implemented throughout

the Army in ~June 197g. It applies ~nly to soldiers who have completed

at least six months service but not t~ore than thirty-six months. The

• Program provides for the expeditious discharge of substandard, non-

pr .ductive soldiers before a board or punitive action becomes necessary.

The purpose ~-f this policy is to relieve unit commanders of the adminis-.

trative burden associated with the administrative board and the court-

martial acti ns previously discussed in this study.16 The Program is

not designed, however , as a subterfuge for precluding a sincere et’fort

in producing a good soldier. Nor is it designed as a subterfuge for

precluding board action or punitive action if warranted by the circum-

stances.1 
~
‘

Under this program , a soldier can be discharged only with his

consent , and ne ~iay be issued nothing lower than a general discharge.

Ulb~~., 1-6, 1-7.

~~ . 5-12.

1 ‘Ib~d.

~~• .  5-1 ~~.

~~~~~S~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 5
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cant. t (  v i  00 O cusoion , Oflo sees that ad nistrative board

acti ri leading t~ a discharg€ :or nüscoriduct often results in the

1ssu ~ nce ~‘f a bad d~sct~orge and the process contains ~r.any safeguards

t. rotect the r ig t ts of the soldier. Yet, these safeguards are not

• 

- ind uced in tr. e expeditious discnarge process because a bad discharge

cann,t  he’ issued. These factors constitute a tacit acknowledgement

that the bad discharge nas a punitive effect and the administrative

di scL arg e  is  r i O t  intended to punish a s5idier. 19

The Trainee Discnarge Prugra~.

The Trainee Discharge Program is similar to the ~~peditious

Pr ~gram. It app lies to those soldiers who have 179 days or less ser-

vice. The specific purp9se of this program is to provide for the early

identification 01 trainees who demonstrate that they are unqualified

r retention in the Army. Under this program, a soldier can be issued

nothing i ower than an honorable discharge. 2°

Since the principles involved in this program are identical to

thost’ pr~nc ipies included in the ~ cpeditious flischarge Program , further

discu~~ion would he superfluS us. Nevertheless, the existence of this

pr gram reinforces the view that the adoiinistrative discharge resulting

in a bad discharge is punitive. The program adds a new dimension be-

cause an early discharge renders a soldier ineligible for those Veterans

Administration benefits that require 1~ O days of active service for the

• 
~
9Army Discharge Review Board standing Operating Procedure,

r .  2T)e.

2”Arny Regulation 635-200 , p. 5-lb.

-
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so~dicr t~ qua l i li / . Yet, tn is feature is j ustif iable because the time

l~l~ ’:’~Yfl t ~da~ s an imp 5 rtant part in a r~t c )ntracts .

~UMNa ~y.

The f ’Sr e g S i ng discussion exaj r ned some procedural  aspects of
S 

t;e ac:ministrative discharge system. :~urthermore, it examined the

methods and the reasons for which soldiers are aischarged from the ser-

S Vice. The discussion als~ addressed perceptions of some soldiers, some

commanders, the Army Discharge Review Eoard, and the American Civil

Liberties Union. These perceptions reveal both the strengths and weak-

flosses L the administrative discharge system. This system cannot be

co nsidered either totally adequate or totally inadequate. Nevertheless,
S 

facts exi st concerning weaknesses to warrant further exploration for

possible changes.



: HAPTER 3

TUE N F~ D ~‘0R ChA NG E

Fer cept ion.

A briei comparis n of the administrative discharge system ana

t h e  punit1ve discoarge system reveals inequities. Some inequities were

acknowleoged in 19b6 by Senator Sam J. rv in, Jr., Chairman of the

Senate Subcommittee on Constitutional t~ights. Senator ~rvin observed

that the undesirable discharge was characterized by the same stigma as

the dishonorable discharge, and for the purposes of veterans benefits

and other rights it was treated in the same manner as a bad conduct dis-

charge.1 The overwhelming argument, however , is that those safeguards

establish ed for  the punitive discharge system are much more comprehen-

sive than those provided fo r  trie administrative discharge system. Tnis

basic inequity is a major cause for c~ncern because therein lies a

~ tentiai. icr abuse. If tne intent is to punish an individual, it is

reasonable to assume that the least restrictive course of action will

he sought .  The emphasis is c 5bvl usly ~n the possibility for abuse of S

the adsünistrative discharge system rather than the probability for

acuse. Nevertneless , the mere existence of such a potential for abuse

reveals an inherent weakness in the administrative discharge system and

a need to change it.

Congress , Senate, Committees on the Judiciary ano Armed
F rces , Bills t~ improve the Administration ~J Justice in the Armed
Forces, hearings before the Subcommittee on Constitutional Ri.ghts and a
Special 3ubcommittee of the Committee on Armed Forces. ~9th Cong. ,
?d sess., 1966, ~~~. 121 .

2b
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The abuse consists ol military commanders who ratiLnalize the

use of the administrative discharge system as a means to punish. Ironi-

calli, brigadi~ r General Kenneth .J. }i olson, the Assistant Judge Advocate

General for Military Justice, Department ol’ the Army, while testifying

before the Senate Subcommittee on Constitutional Rights in 1966, stated:

I have a feeling that there is a growing tendency in the united
States, in the last 23-30 years, to treat everybody as equals
with respect to income, right to schooling, right to a happy
life regardless of whether the person works for it or not. In
the Armed Services, we still are foll9wing a policy that a man
earns the reward he gets.2

General U~dson ’s words are certainly n~t to be construed as advocating

a pragmatic judicial philos0phy. Uis statement simply dramatizes a type

i mind-set that might be perverted, intentionally or inadvertently, by

individuals wh~ se actions affect the adjudication of administrative dis-

charges.

Punitive ~ffect .

The purp0se of the administrative discharge system is to remove

from the Army those s~ldiers who cannot serve effectively. The adininis-

trative discharge is not intended as a form of punishment. The fore-

~ airtg constitutes a basic tenet for  the Army Discharge RevIew Board;

therefore , this tenet serves as a valid instrument for assessing the

existIng administrative discharge system.

ihe administrative discharge system can produce suffering, pain,

and loss; and the bad administrative discharge Is the instrument that

fosters these results. It affects the veteran’s pride and renders him

vulnerable to j b discriminati n. It may even affect his social accept-

ability and deprive him 5f federal and state benefits. The loss may rv~n

2Ibid., p .3~5.
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he subtle. For example, a s. idler wh~ is discharged i ron the service

0 ~~~ ad:~Lni~~ rative diocharge is automatically reduced to the

i~west enlisted pay grade cf El .3 Thus a soldier in the pay grade of

t~ can be reduced to the pay grade of E l .  Assume that this soldier dies

shortly after his discharge and the Veterans Administration ascertains

that his death is attributed t~ an injury he suffered while on active

duty. -urther, the Veterans Administration rules that the circumstances

surrounding his discharge do not constitute dishonor. Thua his widow is

eligible for monthly Dependency and Indemnity Compensation payments. The

ar’nunt of the monthly payment is directly related tc the veteran’s pay

grade at the time 0f aischarge. The widow receives monthly payments in

the amc~unt of ~26O. Had the veteran been discharged as an i~5, the

widow would have received monthly payments in the amount of $3OO.~’ Ironi-

cally, the same scenerio applies to a s i dier in the pay grade of E5 who

receives a bad conduct discharge.5

The type of discharge issued under the administrative discharge

system is essentially a functiS n of the discharge authority ’s assessment

1 the quality ~f the soldier’s service. This causal relationship

directly affects the soldier. The good discharge entitles the soldier

to a certificate describing his period of service as honest and faithful

and does not carry a stigma. Conversely, the bad discharge entitles the

S idler to a certificate describing his period of service in terms de-

signed to stigmatize. Thus the administrative discharge system can be

3Army Regulation 600— 2~,)U, Marco 1965, p. 7-tid,

LVA IS-i Fact Sheet, 1 January 197?, pp. 36-37.

5Arrny ~egulation 600-2>), March 1965, p. 7—ti7.

1’
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cunsider’~G as a 
r&5rioutive system in that it operates ao a reward-

punishment mechanism. Such a system provides for ::uc~ . . ~ore than the

removal f a soldier from the Army.

Toe Vietnam War.

The Vietnam War was an unprecedented and traumatic event in the

history of the United States. It was hi ghly publicized in the media,

and the horrors of the War were brought into the living room on a daily

basis via descriptive television broadcasts. As the War continued,

evidence indicated that a military victory could not be achieved. That

realization prompted an ignominious withdrawal of our military forces.

The many controversies born during the Vietnam War did not end with the

withdrawal of United States forces. The Vietnam War suggested that there

was a need for reapprai sal of United States foreign policy as well as the

development of soluticns to many other problems caused by the War. The

aftermath of the Vietnam War produced an impetus for a change in the

administrative discharge system.

Society became concerned with the lingering problem of prisoners-

of-war , the missing-in-action, and those persons the War had left handi-

capped. There was vocal c~ncern for toe draft evaders ano the military

deserters by “a society that has perhaps been immobilized in its opposi-

tion but certainly never mobilized in support of the war effort.”
8 This

new societal concern gained sufficient force to prompt a Presidential

S proclamation which was the beginning of what is now called the Clemency

Program.

6PauJ. Starr, The Discarded Army (New York: Charter House, 1973 )
p. 31.

-—5 5 555 .
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Clemency Prc~gram.

on lb 3eptenber 12Th Pres ident Gerald F~ rd issued a proclama-

t i n  which outUned a progra:~ to a t l o r i  reconciliati~’n to ‘iletnam draft

evaders and mi l i ta ry  deserters. The rationale for this oecision is

expressed in Presidential Fruclamaticn A3 13:

In furtherance of our national commitment to justice and mercy,
these young Americans should have the ch ance to contribute a
share to the rebuilding of peace among ourselves and with all
nations. They should be allowed the opportunity to earn re-
turn to their country, their community, and their families,
upon agreement to a period of alternative service in the
national interest, together with an acknowledgexr:ent of their
allegiance tc the country anci its Constitution.

Desertion in time of war is a major, serious offense; failure
to respond to the country’s call fo r duty is also a serious
off ense. k(econciliatlLn among our people does not require
that these acts be condoned. Yet, reconciliation calls for
an act ol mercy to bing the Nation ’s wounds and to heal the
scars of divisiveness. I

The Program which the iiresider.t suggested generally provided for S

the f oil wing :

1. Draft Evaders. Individuals who violated the Military Selective

Service Act could be exempted from prosecution and punishment if they

turned themselves in to a United States Attorney prior to 31 January

1975, executed an agreement acknowledging allegiance to the United States ,

and pledged to and satisfactorily completed a specif ied period of alter-

native service.

2. Military Deserters. Members of the Armed Forces who had been

administratively classified as deserters could be exempted from prose-

cution and punishment if they turned themselves in to a designated

7washington, D.C., The Adjutant General, United States Army,
“Letter of Instruction - Implementation of Presidential Proclamation
No. 14313, 16 September 19Th, ” iti September 197 14, Annex A , p. A-i. 
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representative of the Military Department from which absentee and fu L-

filled the other conditions for alternative service.
b

The implementation proceaures were relat ively complex aria pro-

vided for a series of alternatives. In essence, however , inuividuals

received an undesirable discharge which, upon satisfactory completion

of alternative service, could be replaced with clemency discharge.

Tne clemency discharge certificate was uesigned to be innocuous by con-

taining neutral wording;

Clemency Discharge from t1.e Armed Forces of the United States
of America. This is to certify that 

_____ 
was discharged from

the United States 
_____ 

on 
_____

. This certificate is issued
on 

_____ 
in rec ogniti~on of satisfactory completion of alter-

native service pursuant to Presidential Proclamation No. 14313.

Since the clemency Program had received national attention,

there was little doubt as to the significance of a clemency discharge.

Moreover, the rec ipients of clemency discharge were not entitled to

federal benefits. In retrospect, the military deserter may have been

more stigmatized than the draft evader.

Speciai. Discharge Review Program.

The issue of clemency for draft evaders aria military deserters

gave rise to an argument for special consideration for another category

of individual. In the context of a spirit of reconciliation and mercy

for evaders and deserters, attention was also directed to the problems

of Vietnam veterans. This group received national attention during the

1916 Presidential campaign when Jimmy Carter addressed the American

Legion Convention in Seattle, Washington, on 214 August 1976;

ö
lbid., pp. A-i , A-2.

Department of Defense Form 1953, 1 October 1 9714. 
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~Th~.rL I C )me 1r~m 
r , ,s t  1 t~~: ‘‘en who went ‘fl t’5. f ight

~n V~. etn~m WP r E ’ poor. They did n t  want to m’~ ie t o  Canada.
They didn ’t know where Sweden was. They didn ’t have the money
t~~ L~de fr”m the draft in college. Many S I them thought it
was a bad war, but they went anyw o~~. A lot of tx~em came back
w i t h  scarreS.1 m inds and bodies or with missing limbs. They stif—

~rrec: under U:e threat o: icath . An~ they still suffer from
the indif ferenoes  of many 0; their fellow Americans. The Viet-
nam veteran s are our nat ion ’ s greatest unsung heroes.’°

It was s fl ohv~ous that Jimmy Garter ’s concern included those

veteran s with less than honorable aiscr .arges. With guidance from the

Wh i te House , the Secretary of Defense announced on 2~ March 1977 a

s:oecial program for the review u: certain administrative ~ischarges

received during the Vietnam War. The program included fr ~.visions which

al i .wed the partici pat ion of Vietnam War deserters who had not taken

Rc fvantag e  oL the Clemency Progran. 1}.e program excluded those soldiers

wh~ were ~iscnarged for  reasons invoiv :. ng violence and criminal intent.

The ;pecial Discharge i~eview ~rograxi introduced new criteria for up-

grad i ng disc:Aarges.~~
1

The pu o l i c  furor raised previ ;usl.y by the Ulemency Program was

n i l d  in c.;.~1paris n to that wbi~ h devel ped as a result 01 this special

o gr~o~. S :~e observers felt that ~rcsident Carter should have declareo

u ~riera~ amnesty , wh ile  others condemned his action. such of the reac-

t t  n was an enc~~ional cutp uring with little effect  other than individual

catharsis. Nevertheless, Congress beca~:e involved. Representative Robin

D~~r~ ol Tenneosee became the ~ouse leader f .  r the special prograin’.s

Carter, A Governo ent as ~ood as Its PeL~ple (New York:
Sim n an’: ~cnuster, 197 ? ) ,  p. 151 .

~~Tbe existing criteria is based on an adherence to law, to thepr inc iplos expressed in the gwern ing  regulati ons , and to philcsoph~ cal
p r in c i p les of equity . The special criteria exceeded t h e  foregoing para-
meters.  Appenaix 2 contains a memorandum providing new guidance to th~.members o1 the Ar;iy Discharge Review ~oard.



— ~~~~~~~~~~ ~~~~~~~~~~~~~~~~~~ —-

33

. nt :~. ~~~~~~~~~~~~~~~~ I k e  C ngo.5ss could n~t :~irect~~ ne ,~att  the Presi—

dr’nt ’~ p r ” r gA tS i ve , r~epresentat ive Beard directed his  ‘pp . sition through

C ngr’ ss ’ e ntr ’i ver money and appr .priatl. ns . He sent a letter to

each member of the House of Representatives asking supp rt for an effort

S 
to stop federal benefits for those whose discharges were upgraded under

the new criteria. Concurrently, the Souse and Senate Veterans Affairs

Committees held hearings concerning the Special Discharge k(eview Progra m.

Several bills were introduced denying payment of Veterans Administration

benef its to all veterans who received upgraded discharges under the spe-

cial program; ~r , requiring a separate Veterans Administration review of

all, upgraded discharges.~~
2

Congress finally appr~ved legislation concerning the Special

Discharge Review Program . The legislation produced three significant

results. 1 irst , it required a special study of all discharges upgraded

under the Special Discharge Review Program. Only those veterans who

would have been upgraded under normal discharge review policies would

be eligible for veterans benefits. Second, it required the establish-

ment ~f a special discharge review program for veterans of earlier wars

who received undesirable discharges. Third, it required the establish-.

ment of uniform discharge review standards for veterans ol’ all periocts.~
3

This legislation was obviously a compromise measure that considered all

the views that had been expressed and perhaps the President realized

this fact when he signed the bill into law.

12 ”Upgraded Discharges ,” Washington (D .C .)  Army Times, 27 June
19(7 , p. 59.

13 ”JJill OK ’ s Legislation Barring Benefits to Most Deserters,”
Washington (D.C.) Army Times, 10 October 197’i, p. 6.
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The Clemency ~r,~~rwr\ and the Special uischarge Review Program

created an atmospoere in whicn the administrative ctischarge review

syst.em was ci.Sseiy scrutinized and dramatically revisea. Yet, the

aoministrative eischarge system remained unchallenged.

An Innovative Proposal.

Although the administrative discharge system remained unchal-

S lenged by the legislation, one person did challenge the status quo of

the system. In an interview with the Army Times, Assistant Secretary

1’ the Army Robert L. Nelson commented upon the need to reappraise the

administrative discharge system. He contended that there was strong

S jus t if icat ion for discontinuing all types of discharges except the

honorable, bad conduct, and dishonorable. He alluded to the large per-

centage of discharges that were being upgraded through the discharge

review program. He also stated that a revised discharge system “would

recognize the good soldier but would take the Army out of the business

of characterization or ‘branding in perpetuity ’ individuals who are not

suited or fail to measure up the standards of military service. ”~~

Nelson ’s views represent an innovative proposal because he

focussea his attenti on on the administrative discharge system rather

than exclusively on the effects of that system. He identified certain

facets of the administrative discharge system which he considers to be

the cause of the problem. When considering the amount of work placed

upon the military departments by the Presidential programs and by Con-

gress, there is little surprise that Nelson felt that some modification

to the administrative discharge system was necessary. A better solution

th.,DA i~yes Dropping bad Paper,” Washington (D.C.) Army Times,
21 November 1977 , p. 1.
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CHAPTER b

(A i ~G~b TO ‘I}i~ A1J~’UNI STRA TIVb DISCHA RGE SYST hS

The administrative discharge system has been controversial for

a number of years , ana the Vietnam War precipitated a chain of events

that established a need for a revision of the administrative discharge

system. President Ford ’s Clemency Program and President Carter’s Spe-

cial Discharge Review Program created an atmosphere in which Congress

pessed new legislati~n forcing a reassessment of the o!scharge review

pre.’cess as well as requiring a special review program for veterans of

earlier wars. These events suggest efforts to res lve a problem caused

by the administrative discharge system. The efforts have been concen-

trate~ on the results of the system instead of the system itself. Thus

the problem will continue to exist unless the administrative discharge

system is changed.

Safeguards.

The safeguards provided for in the administrative discharge

system have been compared with those safeguards provided for in tne

military judicial system. This eomparis~n revealed that the safeguards

for the latter system are comprehensive and that the review process

occurs prior to the soldier ’s oischarge if a court-martial sentenced him

to a punitive discharge. Perhaps making the review process a part of the

administrative aischarge procedure would reduce or eliminate the need for

a pr st -service discharge review system by assuring that the propriety

and equity of the discharge is established oy an impartial authority.

36 



37

The Court of Yiiitari Review ~rovides a good rnao i for a simi—

:‘ev~f’Wifl~ h Cy that c~Uid be created for the pur~~ se of reviewing

Ut cases ol any soldiers rec ommended for  a bad administrative dischargo.

Toe review process should be guverned by a criteria mutually acceptable

U the Department of Defense and Congress, thus assuring uniformity.

In ~‘rder for a reviewing body to c0nduct a thor~ugh and com-

petent review of any case, it must have access to all the facts. This

~ OUid necessitate a verbatim transcript cf the administrative board pro-

ceedings, and current Army Regulations do not require such a transcript.

C nsequently, an additional w rkload may be incurred and probably require

an increase in court reporters trained to record proceedings and prepare

transcripts. The governing review criteria might entail the establish-
S 

meat t,f new b ard pr~cedures which could require an increase in legal or
S paralegal pers nnel.

Any increase in personnel staffing normally signifies an increase

in costs which would demand new appropriations, and increases in the

defense budget are never popular. Moreover, in 1977, Congress removed

six million dollars from the defense budget. This money had funded 1450

legal p .sitions used to process AWOL’s.1 Whether or not Congress would

c~nsider funding for the costs incurred in this change to the adminis-

I rative discharge system remains a question.

Veteran s Administration Benefits,

Because the Veterans Administration benefits play a prominent

role in a discussi..~n of administrative discharges, the relevance of

these benefits in today’s Army shoula be examined.

1
~ GA0 Would All w Tro-ps to Buy Their Way Out ci’ Service,”

washington (D.C.) Army Times, 16 January 197~i, p. 3. 
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5~ ncc t~~~ ~a rl t e st .  w or s  wi th  ~~e Indian s , the :~~oeral govern-

m~nt ~1as t r ad i t~~ nafly pr~ v iced some sort of cumpens ati S n for  veterans .2

Tho current concept of relief , such as compensation for injuries , allot-

ments ror dependents , l it ’e insurance , medical treatment, and others ,

dates from World War I. This c~ ncept was expanded on 22 June 1914L~ when

C~ngress approved the Servicemen ’s Readjustment Ac t, commonly called the

“G.I.  B2 ).l f Rig hts . ” Under this Act , the benefits were increased to

include such program s as coile~ e and vocational training, unemploym ent

payments, and home, farm, and business loans.3 In 195b , the President’s

Commission on Veterans’ Pens~cns observed that the average veteran was

concerned with readjustment benefits as an aid to getting started in

civilian life. The veteran also felt that he was entitled to educational

benefits at the government’s expense, if the draft had interrupted his

14scr~ooling.

The purpose of compensation is justified. Persons who were

dra~’ted or who volunteered for ~riilitary service during periods of’ con-

flict sustained losses and privat ions, including disruptions of family

lif e , employment , and education. Moreover , soldiers faced the possi-

bil i ty of physical and emotional disability and even loss of life. With-

out the draft in 19W, some may argue that the benefits far exceed the

concept of compensation and relief . Others have observed that the

~~~cycluped1a International, 19b3 ed., s.v. “Welfare Legisla-
ti n in the United States,” by Morton Rothstein.

3i~ncycl5’pedia International, 19b .3 ea. , s.v . “Veterans Adminis-
t ra t ion , united States,” by Stuart Gerry Brown.

14Paul Starr , The Discarded Arry (New York: Charter House, 1973)
p. L~1., citing the F resident ’s Commission on Veterans’ k~ens1ons, Staff
Rep~rt (:‘iarch 19~b) !~: 1 37—~i.

1,



39

or o no Ao:~~ i~ strati ~n rep resents the S S ~~~~S t  l.1~~Ll~I eiat~ rate form the

w.~l i ~~re state ~ao reached in America. ”

The military services in 19’(t~ are comprised of volunteers. Thus

any disru ; ’t .  n c i vi l i an  i~ f€ ~ is a voluntary act. V~Slunteers for the

n~~ itary service in the late 1970’ s have an unprecedented opportunity

~jr training in many specialties that have a marketable value in civilian

industry and business. If a person does not have the requisite qualifi—

catlons nor the aptitude nor the desire to enlist icr training in a

marketable skil l , he may select training in a combat skill or decide

simp ly n~t to join the military service. Therefore, the individual has

the freedom of choice.

Tne preceding discussi n raises the question ut’ whether or not

the Veterans Administration benefits hav e a viable role in the Army of

19W. Many ~f the benefits available t.~ veterans are ccnsistent with

the concept 01’ reliel’. There is a wide range of medical care for ser-

vict~ connected disabilities, v cational rehabilitation for the handi-

ca1iped , and Cinancial compensati ;n for the disabled. Conversely, there

are other programs such as the Contributory Ecucational Assistance Pro-

gram and the program for home l~ ans for veterans that do not seem to be

cr,ns istent with the concept of relief.

The Contributory Educational Assistance Program replaced the S

(1.1. Bill ~ducational Pr’~gram for those persons who entered the service

subsequent to 31 December 197ö. This program entails a voluntary contri-

b u t i . n  by the soldier of ~50 to $7~ per month to a maximum cumulative

total ol $?,70U. ~hen the participant elects to use the benefit, the

~Ih1d., p. IM.

IH
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V~ t,- rans iirtrnt~ ~n matc’es the contribut i on at thr rate of two

lox ’s - • x ev~ r .  I ar c ntributed . The payments are r ade on a m•onth~y

basi s i~ . i ’ tne number ci’ months that the soldier con t ribu ted , or’ for 36

c~~nths , wkd ch~’vcr i s  less. 6 Al thoug h th is  program is designed to be

less expensive to the government than the non-contrtbutory G.I.  Bill ~~u-

cati nal Pr~gram, the costs could be hi gh. For example, the iiepartrnent

~ i Ijefense recently estimated that it needs 1400,000 enlistees annually

to sustain the military force of the United States, / 1
~hile this estimate

is subject to revision as time passes , it provides some information upon

which to base potential costs of the Contributory Educational Assistance

Program .

If only 75 per cent of the estimated 1400 ,000 enlistees partici-

pated in the program at the rate Of ~~~ per month , the Veterans Adniinis-

trat~~n ’s share o f the contribution would be ~3bO milli n annually. Be-

cause the program envisions a three-year period, the costs would increase

a~; successive peri~ ds began to overlap. There are also inherent adminis-

trative costs associated with such a çrogram that must be considered.

The program for  &.I. hSS rne loans for veterans is the other pro-

gram that may exceed the concept of relief. It features a moderate

interest rate, no down payment unless required by the lending institu-

ti n, and a I ng repayment period .~ T estimate the costs or this

pr ogram is dif f i cu l t  because of the fiscal variances and the elusive

“U.S., Veterans Administration, Federal Benefits for Veterans
an~ Liependents, VA i~i-1 Fact Sheet , 1 January 1977, p. 17.

7 ”Br~ ok , ?~unn at Odds ~ver All-V~ l Progress ,” ~ashington (Ii .C. )
Ar~y Times , 2 )  Ni venber 191( , p .  20 .

~VA IS- i l’act Sheet , p. 23. 
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administrative costs; r.owever, the very nature of toe program seems to

be beyond the concep t of relief .

Because the issue of compensation appears to be a matter of por-

ception , it is difficult to conclude whether or not these prugram~ O a S~~~~

a place in today’s all volunteer force. Nevertheless, one could con-

sider the proposition that the elimination of these programs weula

minimize the loss to those soldiers who fail to quaLify for Veterans

Administration benefits.

Di sc barge Purchase.

‘i’I’ie General Accounting Of i’ice ~GAO) has advanced an interesting

concept in discharges. In a recent study involving the problem of un-

authorized absence, commonly called AWOL, the GAO criticized the manner

in which the military services are handling the problem. One of the

alternatives that the GAO proposed is to allow a soldier to buy his way

out of the service, and this would allow the government to recover some

of its investments such as recruiting and training costs.9 This is not

a revolutionary concept because there once existed a provision in the

Army regulations that permitted the purchase of a discharge.1°

In a separate study, the GAO reported that an extra cost of

$276 mi1li~ n had been incurred in the last six years because soldiers

did not complete their term of service, and an extra cost of $1.14 billion

was incurred for recruiting and eavertising.3
~ Althcugh the GAO has

9washingtcn (D.C.) Army Times, 16 January 197~3 , p. 3.
10U.S., Army Regulation 615-360, ~~listed Men1, Discharge; Release

I ro~i Active Duty, 26 November 19142, p. 13.

11 ’Volunteers Cost Forces $1~ Billion,” Kansas City (MO) The Kansas
City Times, 7 February 19Th, p. 12A.
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~nd i rectiy, yct el’:’ect ively ,  rebuttea the i~ nancial wisu . o of its pro-

p sal t~ all. ‘v ’ idlers to jo urchase t r ie ir  discharge , t,h~ proposal could

:ave ;:erit In a limited application t~ soldiers on a sec-n d or subse-

quent enlistment. For whatever price deemed appropriate by the Depart-

ment ol’ Defense , these soldiers could terminate their contract without

retribution. Overall , this provision would not do mucn to improve the

administrative discharge system.

The Characteriaation Principle.

Assistant Secretary of the Army Nelson, who questioned the

validity of the existing administrative discharge system, stated that

there were strong justifications for discontinuing all discharges ex-

cept honorable, bad conduct, and dishonorable. He based his argument

o~ the fact that approximately 140 per cent of the less-than-honorable

discharges were being upgraded.12 Nelson also acknowledged the pro-

blem of stigmatization, referring to it as “branding in pe~~etuity

individuals wh~ are not suited or fail to measure up to the standards

of military service.~~~
3

Nels .n  suggested the possibility of replacing the general dis-

charge and the bad administrative discharge by statements of service.114

Such a statement of service woul.~ be devoid of any characterization of

serv ice. While this appears to oe a reasonable soluti.n to the problem

of stigmatization, it is flOt a complete solution. Although a statement

of service would eliminate the a rect branding effect , retention of the

‘
~

2Washthgton (D .C. )  Army Times, 21 November 1977, p. 1.

13lbici., p. 22.

114Ibid.
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hun0 rabie discharge would all w it to serve as discrimi nat~r or yard-

stick ogainst wh irk~ a statement of service could be compared. It would

be o t )V )U S t , w~y ‘n.~ t~at ~ statement o service  is n .  t~ ~n honorable

di scrLarg (’ . Murt~~vor , there is the possibility that a statement of ser-

vice could devel’p a bad connotation and be construed as being the op-

posite of an hon0rable discharge. Since Nelson has chalfenged the method

of discharge characterization, perhaps the principle of characterization

of administrative discharges should be challenged on the basis of equity

and practicality.

In analyzing the procedures .fcr administrative board actions

vis-a-vis the simple procedures for the Trainee and ~cpeditious Discharge

Pr .  cram s, one can appreciate the relative burden placed upon the Army in

administering board actions. A great burden is also placed upon the

discharge review system.

The recent experience with the Special Discharge Review
Program (Su~~) and the requirement for a quantum augmentation
of Discharge Review Board personnel again has highlighted the
disproportionate manyear effort being devoted to the review of
“b ad paper. ” The potential projected backlog as a result of
recent Congressional action on 3. 1307 and the continuing num-
ber 01 less than honorabl~ discharges being awarded awarfs the
recent SDRP efforts. . .~~~~‘

AnLSther example of this burden follows.

The Army moved Wednesday to upgrade from general to h.. norable
the military discharges of thousands of former soldiers who
were released from the service because of “personality dis—

~. rders.” Tne change is designed to ensure that persons are

15Dlscharge Upgrading Newsletter, Atlanta, S~uthern Center for

~iiitary and Veterans Rights, 27 January 1978 , p. 2. citi~~ an undated
rneriorandwrt from Assistant Secretary of the Army Robert L. Nelson to the S

Direct or of the Army Staff , subject: Administrative Discharge System.
5. 1307 is the legislation requiring the establishment of a special
discharge review program for veterans of earlier wars.
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not s t igmat ized  simply “because of a medical eval uati~. n ” . .

The I ’OV O  was po mpted by a lawsuit. .

TI’ discharge s~tuatI ~n Is a revolving io c) r procedure w h i c h  appears

ludi cr~ us and w~ icii must be corrected .

The principle ~~ characterization and the Veterans Administra-

ti~ a benefi ts  appear to be c15 sely rel ated; however , a critical look at

the basis for eligibility for benefits indicates otherwise. The basis

i r  eli g~bility is f~und in Public Law 3146 commonly called the Service-

man ’s ~(eadjustment Act of 1914)3. Section 300 of this law specifies that

c~rtain conditi ns will bar all rights f a person under any law adminis-

tered by the Veterans Administration. These conditions are:

The discharge or dismissal by reason of the sentence of a
general court martial.

The discharge of’ a conscientious objector who refused to perform
military duty or refused to wear the uniform or otherwise com-
ply with lawful rders of competent military authority.

Discharge as a deserter.

Discharge of an officer by the acceptance of his resignation for
the good of the service.1 ~‘

Section 1~ 33 ‘A Public Law 314b stipulates that a discharge or release

fr om active service under conditions other than di shonorable will be a

prerequisite to entitlement to veterans benefits.
th

T i tle 3~ , United States Code, which incorporates Public Law 3L~~,

includes additional conditions serving as a bar to benefits. Section

35014 specifies that any person shown by evidence satisfactory to the

~~ Upgrade Bischarges Based on ‘Personality ’ ,” Kansas
C it y  (MO) The Kansas City Times, 10 February 197b , p. ~3A.

1 
~
‘i~lmer A. Lewis , Laws Relatin& to Veterans (Washington: Govern-

ment Printing Office, 19b~), p. 6141.

ib lbid , p. ~5?.
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Veteran s Administration to be gu:lty 5 t  mutiny , treason , sabotage , or

rendering assistance to the enemy will forfeit entitlement to benefits.’1’

Section 35’)5 provides that any person convicted ol subvers~ve activ~,ties

will  als forleit  entitlement t~ benel:ts.

Section 1)4.01 of the Department of Veteran s Benefits Manual

serves as the Veterans Administration ’s guide on character of discharge

determinations. The guide concludes that an honorable discharge or a

general discharge entitle a person to benefits unless there is a bar to

benefits under Title 3b , United States Code, section 3103.21 section 3103

is a reiteration of Section 300, Public Law 3146. The guiae also states

that a dishonorable discharge deprives a person from benefits unless the

veteran was insane when committing the acts for which discharged.22 The

bad administrative discharge and the bad conduct discharge are considered

to be under other than honorable conditions and require a formal finding

by the Veterans Administration to determine eligibility for benefits.23

The Veterans Aaministration has a discretionary role in ascer-

taining eligibility for  benefits in those cases not specifically provided

for by law. Thus the criteria for determining that which constitutes dis-

honor may very well exceed the specific conditions contained in the law.

This discretionary role is a source of discontent for many veterans who

feel that the Veterans Administration is capricious in rendering findings

‘19thS. , Title 3d , United States Code, sec. 35014.
20Ibid., sec. 35O~,.

Veterans Administration, Department of Veterans Benefits
Manual M21- 1 , 214 January 1977, p. 1)3-1.



i n  t i . - so r-i5e~ n t. ~~‘ t c ~ f i c a~ -~~ ; ~~v ’rn~’~ by law. ~tt , ~~~. c- issue at hanc

a t~.e r.-~1ati isV between too cha rac t e r i za t i  n of aci- n ’ strative dis—

~~~~~~~ and t.~ io~erafls Adr . ’ i strat on benef i t s .  The evidence strongly

:ro1:cat~-~ t r i a t  t. .,€ c nditions under w L ’~~o a sulc~ er is o scharged renains

t~ ‘ :r ’j V efl ~~~b~~1 ity .;r Veterans -t i ~nis t ra t~ r- n bene 1’i~ s.

Si nce tr .e role Lf  cm arac t e ri : aV  n ~.n administrative discharges

is n- ,t singularly importan t t hnnef ~ ts e l igibi l i ty ,  toe role seems to

bc ne of selecVvc stignatizati n. ?ous eliminati•-n I~ characterization

would rer~-ve t~ c A rmy from the oai- -us and self-defeating practice of

stigmatizati~ n. Y~ t , can the adi .ün is t ra t ive  discharg e system function

w i t h o u t  f O e  pr nci~~le of characterizaU -~m? From a conceptual perspective,

i t ,  can; h -wev or , there nig ht be ~,egal , administrative , and philos~phical

issues t~~nt  w 1 1  arise. Theso issues can be resolved if a positive ap—

~r ach is taxen. The manner in which the following concep t is accepted

oi’ rejected remains a funct ion o:’ one ’s percepti n as to the need for

ch ange.

The f i rs t  change involves the discharge certificate. Title i T ) ,

United States Code, Section 3~i1 1 prescribes that a discharge certificate

will be given to each lawfully inducted or enlisted member of the Arr~

u p n  discharge from the Service.214 The issuance of a discharge certifi-

cate without characterization serves the intended purpose of providing

pro-il ’ that an individual has been discharged from the Armed Forces. In

order to provide equ ity , this concept must , ci’ c urse, be adopted by all

branches under the Department of ’ Defense.

The secona change involves the Veteran s Administration benefits.

Since the elig ibi l i ty f r  benefits is determined by the conditions under

214Army Reguiati~ n 635-200 , p. 1 1 4 .

_ _ _ _ _ _ _ _ _ _ _
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~~~~~ a oid i~ :’ :r iL scha rg e o , the ‘: ~f- imp rtant l actor t the Veterans

Ad m~.ni st i -at ion  ~s tn ( ’ assurance that these conditions are documented .

Tnvr c~f r E , the Jupartnent f Defense arid the Vet.erans Acl;’ inistration

yost agree on a j r  -r: edur e whc~r~ by the Veterans A d i r in i s~ r a t i on  can have

su f f i . c i e r i l  l n f o r o~ ti n up n w V c f ,  to determine e l ig ibi lity  for benefits.

This  pr- ccuure w 1 1  then serve as the basis for adjusting current adminis-

tr~itive aischarge proceoures.

Considerati n must ~e given t-~ the impact ~f an altered adrriinis-

t rat ive discharge sy stem . Si nce the punit ive  nature of characterization

w i l l  be eliminatea , administrative ho ard procedures shoula be simplified.

ile principal  c ncerr l should ho to ensure that a soldier is given the

~j p  r t u n i ty to rebut any of the inf- -rmat iun that , is c ntained in the

oisch arge document ,at i on.  This wi]’, pr vide the Veterans Administration

wi th the A rmy ’s case as well as the s- idler ’s case. The new system

~ouid improve the Army ’s image by terminating a proceoure that many have

perceived as v~ridictive. Finally, the revolving docr syndrome of dis-

charge review can be drastically curtailed. Nevertheless, the Army

L’ischarge k’ieview E-oard will still function because it w’~.li review bad

conduct discharges as well as proceed t reduce the workload invclving

t o e  r ev i ew  of discharges fro’c earl ier  wars.

msti t t : n ~ a reviseo admini s trat ive aiscr~arge system will  not

sinp~ e. :~any arguments anc prob lems vill emerge. Perhap s one ci’ the

br ea~ est 1 r L T c o s  ~‘T1I be t k - e  ~u e st : o n  of retroactive ap~;itcation , and

t t e  answer to t h i s  question and many t r e r s  will require  much study .

; j j 5 , t E E’ Army iea-~ersflip must acknowledge that the administrative ais-

coarge system is not intended to be retributive. Hewards for excellent

5 
____
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corisuct rind per~’ori iance can he administered outside 01’ the administra-

tive discharge system , and punishment must remain an instrument of the

Urtuorm Code LI Miiit ary  Justice. 

.~~~~ .IIITTT~ ~~~~~~~~~~~~~ 
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CHAPTER ~

• SU~~t~1(Y AND CONCL U SiONS

Toe United States Army can be perceived as both an organization

and a society. As an organization , it is comprised of many elements or

units that supp rt the Army’s ~bjective of a strong national defense.

The soldiers within these units are expected to contribute to the attain-

ment of their units’ goals. Whenever a soldier becomes unproductive or

becomes a liability t the organizati n, there must be a concentrated

effort to assist tnat soldier in becoming productive. If the soldier

tails t resp .nd t . the organization’s efforts, the soloier must be re-

leased 1 m m  the ~rganization. The administrative discharge system is the

instrument used by the Army to accomplish ti’ie removal of such a soldier.

As a s- .•ciety within the frameworK f a national society, the

Army is responsible for maintaining law and order in its structure.

Whenever a soldier violates the law , toe military judicial system is

used to s lye the problem. If the offense is serious, the soldier must

be triec by court-martial and if found guilty , the punishment must be

consistent with the nature of the offense.  The soldier may be removed

from the Army by a punitive discharge. This instrument of removal is

governed by a detailed set of rules emb -died in the Uniform Code ol’ Miii-

tar’~ Justice.

The military justice system may be used to punish the soldier,

which might~ Include the soldier ’s removal from the Army. The adininis-

trative discharge system is designed to be used to remove an unproductive

L~9
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soldier ~rom t o e  Army. The dis t inct ion between the purp~se of the two

systems seems obvious , and theref ore the administrative oischarge sys—

tern should not hr used as an instrument of punishment.

The Vietnam ~ar resulted in a series of events which created

renewed interest in the problems innerent in the aaministrative dis-

charge system . The Special Discharge Review Program in particular ,

caused Congress to reevaluate the discoarge review process. Congress

directed the Department of Def ense to produce uniform standards for

reviewing discharges and to conduct a special discharge review program

for veterans of earlier wars.

The actions taken to revise the discharge reviev process have

ra iseu  certain questions.  i)°es Congressional intervention in the dis-

charge review process signify consequences of the administrative dis-

charge system lar  more serious than the mere removal of soldiers from

the military —rganization? 1~hat does this intervention portend for the

Army? Assistant Secretary of the Army ~obert L. Nelson has provided

insight into the possible answers to these questions. ~c indicates

that tne A rmy is in the business oi’ characterizing discharges which

equates to “branding in perpetuity individual s who are nct suited or

f a i l  t )  measure up to the standards of military service. ‘ He is also

concerned with tt~e massive workload being created in the area of &is-

charge review.

hI s  observations and concern merit serious consideration. The

pr ;b len s  caused by stigmatization were addressed in a recent federal

c~urt decision.

The discharge policies involving personality (formerly
callr ,~ “ character and behavior ” )  dis0rders were overhauled 

—~~~~~~~~~~~- -~~~~ - - .  
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as a resul t an agreement settling a lawsuIt against the
Arr iy . . .

Ur id . r Ui ’  o u r t  net t I~ ’r r n t , ,  the Army agreed to revi ew the
• app fl cat~ - n s  i’ r upgraded discharges with “compassi’ n” and

grant honorable discharges except where there are specific
reas -ns lor not doing so.

In the court action, attorneys for two former soldiers who
sued the Army had argued that Ceneral discharges for person-
ality disorders stigmatize people and unfairly handicap them
in job hunting and career advancement. They said many state
and 1 cal governments refuse to hire veterans with ut honor-
able discharges.1

• Beyond the problem f stigmatization, the lawsuit settlement evinced

Nelson ’s concern for  increased workloads. The Army indicated that over

56,000 s idlers have been separated with general discharges for person-

al i ty disorders since 19~~ . ~oreover, the Army is attempting to con-

tact nearly 12 ,~)0° veterans who had been previously denied relief in

2 .their request ~ur upgrade because o~ personality a~s~rcers. Tne retro-

active application ~f new criteria is indeed creating ~ massive workload.

The inequities of the administrative discharge system and par-

ticularly the consequences or zne bad administrative discharge, have

created public concern. The recent lawsuit settlement concerning per-

sonality disorders is only one more indictment of the characterization

pr inc ip l e .  T b - - pi ecemeal appro aches to solving a problem is merely

creating additi nal problems involving additional workLads and the pos-

~ib le c~’nclusi n that the Army , ana perhaps the other military services,

is reluctant to terminate a vindictive practice. This study proposes

a change wh ich involves eliminating the principle of characterization.

1 ”’Pers-ona lity Disorder ’ Discharges Upgraded ,” Washington (D.C .)
Army Tines, 27 February 197b , p. 37.

2 
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In the interest of equity and practical1t~’, the Army must focus its

effo r t s  n the cause of the problem ama not its effects.  The proposal

to eliminate the characterization of administrative discharges may

elicit strong criticisms from factions within the Army , the Department

o:’ Defense , the Veteran s Adzninistrati ;n , and even Congress. Neverthe-

less, the need to change the system transcends the neeo to avoid a major

controversy.
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AF~’bNDIX 1

~~~t :~AL ~z~N~-~: ITS

• The t o ~ l. w in g i.s a l is t  f  federal benefits extracted from

VA IS- i ~‘act Sheet, 1 January 1977, Federal i3enefits ;or Veteran s and

~c-pendent s . ~~~~~~ rt , descriptive t itles are usec and are intendea to

1- r - - v i d e  a has~ c in s~ ght into the comprehensive nature of the benefits.

~:ach title conta~ns the page number where it may be found i.n the cited

referenco .

Aut ~ mobi1es or  Other Conveyances (for  disabled veterans)  • p. 1.

C -mI)E ’nsat , L ) n  (ror service-connected disabil i t ies) .  pp. 1-2.

Annual UI thi ng A ’J wance (based on uoe ~t’ prosthetic and other ~rtho-
pedic app liances). p. 2.

Lensi n ~f’ -ir n-onservice-connected d isabil i t ies) .  pp . i -b .

sp Ita~~i o at i  n . 
~~~
. 6.

“~-d c a J  co re ~- r  L’epcnaeflts or ~urv i~ ro .  p .  7.

nur s ing -me Care. p. 7.

r- ~~~ -- n~ I.rug Trt ~ntment . . t~ .

o i r .’ L i a ry  Care ~~ecause of permanent u sabili ty) .  p .  ).

ot ico~~ ~edic~~ l reatrr ent. p p .  9-U. - •

t~-at l en t  Oentai Treatment. p. U .

k r  stoetic A~ pl~ ancen . p. 11.

A i i  f r  the E Un d . p. 11.

,ouco tLnal Asshct an ee .  pp. 12-22.

~ T L ans ‘ o r P- -r ~e~;, C~ ndominiuns , and ~~biie Homes. ~~. 23- 28.

5L4
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Wheelchair Pomes (home adap tea 1’ r wheelchair use). p. 29.

01 Life Insurance. pp. 30-33.

ServiceTien ’s Gr-~up Life Insurance. pp. 33-3L~.

Veterans Uroup Li f e Insurance. p p .  3i~-35.

Veterans ~“ortgage Life Insurance (for  t taliy disabLed veterans with
special adapted housing grants). p. 35.

L.ependency ana indemnity Compensation. p. 36-37.

N,nservice-Connected Death Penslun. pp. LLO-142.

Reimbursement •~of burial ~~penses (~ bO0 .00 maximum). pp. L~2-L43.

Burial ~iags. pp. 143-Wi.

Burial in National Cemeteries. p. Wi.

Headstone or Grave Marker. p. 145.

i-~resiaential Memorial Certificate. pp. ~5-L~b.

Memorial Markers and Memorial plots (nonrecovered remains). p. 140.

~eempboyrnent btight s. pp. Li6-L~3.

Unemp loyment Compensation (governed by state laws). p. tb .

J~ b Finding Assistance. p. L4d .

i~riployment in the Federal Government (promotion of app .rtunities for
disabled veterans and Vietnam era veterans). p. L~.9.

There are various non-Veterans Administration benefits available

which combine programs administered by the many federal and state

agencies.

--



APPENDIX 2

SF~CIAL PISChA~UE REV I~W PROGRA M

Toe toi l , wi n g is extracted f r om a memorandum from the President,

Army Discharge ~eview Board , t all the presiding off icers  of the Arn~r

Discharge Review Board (29 March 1977).

Specifically, under this program , former service members
who received WI’ s or (El’s during toe period ii Aug aLt - 28 Mar
73 are eligible for review. Individual s who received liD ’s
dur ing  th e RVN era will, have their discharges upgraded if they
meet any one ~ i the f l l w i n g  cri ter ia:

a. ~~undeu in combat in ~~~~

b. Received a mil i tary aec rati-on, •-t h e r  than a service
medal.

a. Successfully compieted an assignment in SE Asia or in
the Western Pacific in support of perations in S~ Asia.

d. C~mpleted alternate service or was excused from comple-
tLn of alternate service under the clemency program instituted
lb  Sep ‘Th.

e. Received an Hu from a çrevious tour of military ser-
vice.

3. Individuals may alsL qual i fy  for upgrading whenever the
Board believes such upgrading is appropriate. . . °act~-rs to
be considerea in this regard include:

a. Age , general aptitude , ano length of service at time -of
discharge .

b. Education level at time L f  discharge.

c. Whether entered the mil itary from a deprived background .

a. P ssible personal distress which may have contributed to
the acts which led to discharge.

e. Whether entered military service upon waiver of normally
applicable entrance standards.

56
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I. Whether the actions which led to discharge were allegea
at the time to nave been motivated by conscience.

g. Whetrter was discharged for abuse of drugs or alcohol
and, if S~~, any contributing or extenuating circumstances.

h . ktecord of g-~od citizenship since discharge .

This program is being implemented in the spirit -~f forgive-
ness and compassion in w~iich the President has sought to bind up
the divisions of the Vietnam era. Any upgrading obtained under
this program will be an act of forgiveness, and prospective in
its effect.

WILLIAM E. WI~BER
Colonel , IN
President — 
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APP~;NuI X 3

DISC~iAROE R~.VI~~ CCNCEk ~TS

The I~ I • w~ ng concep ts are extracted from the 3~D ~ovember 1977

issue of the Discnarge Upgrading Newsletter which cites the Arn~r Dis-

charge Review Board Standing operat ing Procedure.

Character and hehavior versus Fabits and Traits. Voo
frequently tki~ line ix~ demarcation between separation for char-
acter and behavior disorders (honorable type discharge) vis-.a-
vis separati.~n for habits and traits (usually under other than
honorable c~ ndit ions) Is not cieari~- substantiated. Many times
the decision to board as “unfit” versus “unsuitable ’ was more
intluenced by the character and personal ity f the commander
and circumstances than it was by the character and personality
.- f the individual being separated. The panel in c.~nsidering
whether or not the proper method was used in eliminating the
individual from the service must decide the cause/effect rela-
tionship, the individual’s behav i~ ral capabilities, and his
behavioral pattern. In essence, the panel must ascertain
whether or not the infractions of discipline were acts of corn—
missi ‘n or of omission. A key question that may be used by
the panel in arriving at this determination is to decide
whether or n-,~t the individual was simply incapable 0-f proper
performance. Coupled with this must be a determination as to
the nature of the offense and the time/space circumstances
under whicn the offense was committed.

W.u ld hut Couldn ’t ; C~ uld hut Wouldn ’t. This area of con-
siderat~ ~n very closely relates t . the preceding p aragrap h.
S. me ~ndiv idua ls  are error prone; .thers clearly mistakes ~.f
the pr--curement process and shoula never have been inaucted
0r enlisted into the Army . These men could pr~periy be calledvictins ~f t u e  trauma associated with attempting to meet cr1-
tical pers~ nnel requirements during RVN within the political,
economic , and s~ cial constraints that detracted from efficient
operatLn. It is inevitable that s~me of these men would have
had d i ff i cul ty with the military system. Key to consideration
~~f their cases is the deterrdnaticn as to whether or not they
were sincerely trying to conform versus whether or not there
was deliberate intent not to conform. The panel may grant re-
lief if , in its opinL n , the man intended to be a good soldier
but sim ply could n t.

5t-~
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F ’ ) r~~oe xu ao~ ty. Iod iv i dua l s  o f : l ic t ea  w i t k ~ t :is problem
are clearly u n f i t  f or  a ~r~~litary unvironment .  They are unfit
not s- nuc~. i rum toe standpoint J not being able tu  perform
~dequa t c- io~ th e ir  ~iU~ tary duties , but because their impact on
miLta ry  s ciety is so traumatic. it is their effect on the
c-omr- ana beca u se of the nature ~ i th eir  a f f l i c t i -n  which makes
it mandatory that they be severea from the military service.
Many times such individual s have otherwise been exemplary
soldiers. Nonetheless , the panel in considering appeals from
indiviaual s separated by reason ~i’ “nomosexuality ’ must affirm
A rmy regulatLns in this area. However , the panel must insure
that it was compliance with tr i ~ regulati~ ns which produced the
character of discharge and not the emotions generated in the
command because of the nature of the offense.  Of equal imp0r—
tance, the panel must give consideration to the manner in which
the behavior ~f tne individual  c ncerned was brought to the
attention of the command. As an example, those inoividuals
wh ..se aberration becomes known because they have sought help
must S clearly be separatea, but the nature of their separation
must not he a punishment.

P
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(I n tent  i n s  used in toe context ~ this study re~rcsent argu—

ro ent ~s USe -i by f — Vrm er soldj ers  who have appealed their  oisctiarge to the

i o - ~y Pischar~c ~eview board . Toe ~~~~ 1 l s c ha r ~le i~eview board preparea

an infor ial list- f c ntenti i~~ ~Hcr r~ preser .~~V~ a condensed version

~requently used arguments. This Lst was usea by t h e  author in

13? ( when ~e serveo as the Secretary/ ~ t- co rder to t~ e A rmy Discharge

Lt eview Hard Fanel 1 cated in Atlanta, 3eorgia .

~‘1y C -mman din ~ ~T-1 :’icer retused to li s ten  to ~~iy pr~Hc-m or give
me heip t - resolve my pers -na l pr Liems which consisted of.
s - I went AWCL to take care of trier .

!~y C-oinmanotng Of li ce r  ard the JAG t~ ld me tnat if I went to
tr ial  f~-r my ~fi enses I would  go to  jail f or  a very l n g  time.
I w~s afraid and I didn ’t want to ~~ to jail or serve any more
time ~n th~-~ stockade , S~~V I asked t he let out.

The nly reas -n I t~ -
~ < top UD was that I was t~ Id ~~~. . . that

it  w aid  L c  a i t tom aticaf l~ up~~raoco alter six mr;nt :s.

The -n ~ y C- i r i s H  ~ng ~~ was In a - - ri wit - toer guys
and the lawfer t~ i keo to is hut never spoke to me personally.
i~~l }~

- o~d was to instruc t us —n w to fiji ut toe forms and
never  help E d  os aecide what  t do .

I asi~eu f-.r t~~ :r.e off s-  that 1 cou~ d be wit - i  my wii e while she
had the saby hut my Comp any Co r r rn an d e r  refused , so 1 went AWOL.

My Company C mmanoer told me I was going to get a General Dis-
char ~ e hut~ w~ en : ~~~ gett~ n~ reao , t leave , they gave me a UD.

~ me t oici ‘ic -~oat the i ;miçact t i e  UD would ~e.

apj led ~ ir a r~~rdshlp scharge but when they turned ne QOWfl,
I C oidn ’t ~ert  ~rm as a s- lct~cr bec~iuse my family ’s ~ r biems
r~~~~(- f rsl .

_ _ _  
_  
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I was sel a i s  t as U n  ~ t ~ ~ i j U t  M V  ri~ ha~ a c: -mr :t to see a

~syc}i .iatrir~t i’ r ave a r e n t a~ ~ at~ s evaluat ~ n.

I want ci to i4~-~e a st a t er o nt  ~n ie ‘-ri se ~ i my a o t i  r io , but tae~
didn ’t ~ive m~ a chance.

1 as~ eo t o f r i  front  1 a 0 - a r c  0 ~ t t t ,-f o o o ’ t . -

These e ri t en ti~ ns are r a f .~ inc ~usi o~ r u  t o  0 n st r a t ~-

incluents that oave 000rreQ. Af~~ , ~~~~ n mo~ t e ~~~~~ se-; r. ~t t~

n~~s : n t e r pr e t  t~ ~~‘ S fi~~thCt l f lCe  0 t t~~s :~~ ~ eo i x .  l r ~es~- .. o~r ~er~ s c-

currea and were sub s tant ~ ateo h~ tae e’. :cence re - i :  • :e~ tr ey ~~

n~t indicate that most uf1~ ciaIs involved in the aO nio rrative aischarge

system are guilty f these actior1s. These incloents ;
~~~~

:,- -~~ emphasize

triat the p~tential i~ r abuse is real .

- ~~~ — ——- ~~ —
~~~~~

— —- ~~~~~~~~~ 
- -

~~~~~~~-
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