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EXECUTIVE SUMMARY

The issue of federal regulation of the nation ’ s wet-

lands is typified by complex , conflicting national interests. ~~~~~~

Government policy concerning wetlands regulation is still

chan ging. Th is paper
’ 
f i rs tçana1y~ es how present pol icy was

arrived at , using All ison ’s mode1s(~~r viewin~~ government

actions.~ Then an extrapolation examines three alternatives

for f u t u r e  wetlands policy . Chapters I and II summarize

events to date , and can be omitted by readers familiar with

Section 404 of the Federal Water Pollution Control Act

Amendments of 1972 (FWPCA ) and related government events.
— (_ ._ _~~.C ~~~~~~~~~ 1’~’ *-~~~r

— ---~ Existing organizational processes explain why~~~éction,,~——-

‘-+04 responsibilit~,i was assigned to the ~ - -&~~Army Corps of

Engineer~~~ nd why the 1974 policy emerged as it did. The

primary issues since 1975 have been whether federal regulation

of wetlands is overregulation, and what the intent  of the

Congress is. Allison ’s Bureaucratic Politics model helps ~~~~~~~~~~~~

explain recent legislative actions and the -Congress ’ ~~~~~~ ‘ ‘

trend to roll back the extent of federal wetlands regulatory

authority. E~-~
( ‘

~~~ 
~~~~~~~~~ 1~ ~

An extrapolation of the analysis ofpresent policy shows

that , of three general .4].ternatives available,~~the government
(-to — -

is not likely toLeither A €~?~
etain full federal regulatory

authority indefinitely, or 4~~~~~ legate Section 404 responsi-

bility to all the states soon. A feasible outcome,of the

government process,~~~~ sistent with Allison ’s models, could be ...
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a pol icy to dele gate(j~et1inds regulatory authority on a state-

by-state basis, subject to federal guidelines to be developed .
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FEDERA L REGULATION OF THE N A T I O N ’ S  WETLANDS

AN 1~NALYS1S OF GOVERNMENT POLICY

CHAPTER I

INTRODUCTION

~b er t ’  a r e  f ew  cu r r ent  i ssues wi t h as diverse a set of

-~ m~~k-x and  conflicting national interests and values as the

1SS~~J~~ )t Lt~dera1 regulation of the nation ’s wetlands. Exist—

~nq j d W  on the subject centers on Section 404 of the Federal

W~it~~r Poll ition Control Act Amendments of 1972 (FWPCA) ,

whLch became Public Law 92-500 and effectively established

the U.S. Army Corps of Eng ineers as protector of wetlands .

A diversity of viewpoints is evident from testimony before

Congressional committees and statements on the floor of the

House of Representatives in April , 1977:

The ‘404’ program should be allowed to proceed
without further delay , and without weakening
amendments to the federal law .1

Section 404.. .is a prime illustration of the kind
of Government overr~ gulation and red tape poli ti-
cians rail against.’

Section 404. ..is basically working,...is not
over ly  bureaucra t i c .  ~

we do need to protect the fa rmers  from the out-
rageous incursion of the Corps of Engineers.4

The essence of the conflict is federal overrequlation

versus the necessity to protect adequately a valuable national

resource . A broad range of other issues are also involved ,

which bear on impor tan t values and p r io r i t i e s  -- values

(
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d f l~~ ~, ri o r i t 1 t ’s t yFew~s of m n d i v i J u a l s , of c o m m u n i t i e s , of

~-~ t i t t 5 ,  o~ S j . . ’ C l I l  ln’ ’ ’ ! I s ’ m uj ’ s ,  and of future ne~~it ’~ons

~ f Amer icans.

FolI’~w r ~ i 1 review of  t~~ i I ’ IV,)licable history , th is 1 , tt er

a twe- Eart analys is using the conceptual models fo r

rev~~ew i n ( ;  J o v e r n m e n t  decision-making proposed by Professor

Graham T. Allison in his Essence of Decision. First , Allison ’ s

frirm”work will be applied to analyze how we got where we a r ’ .

~ece nd , by ~,‘xamininq the factors which will influence up—

CO~~i 1 f lq  5-deral decisions on wetlands regulation , viewed through

A lI~~sen ’s lenses , it is intended to chart a possible co irse

~1on~ wf Lch future wetlands policy may be developed.

Wet ard ~~: The Setting

rh term wetlands is used to describe swamps , marshes ,

br~~~ s,  ~ loo- {p ’Lains , and other frequently inundated areas,

saline or freshwater. A valid criterion for designatiuq a

given area as a wetland is whether its vegetation depends on

saturated soil conditions for its existence .

The primary issue is how best to prevent the pollution

or loss of the nation ’s wetlands areas. Not at issue is

the need to reduce the rate of loss of the nation ’s wetlands

acreage. Numerous studies and reports have substantiated

the irrep laceable value of coastal and freshwater wetlands

in sustaining marine food chains , furnishing essential wild-

l i f e  h a b i t a t s , promoting water quality , and providing natural

flood protection ind water supp ly features.5 Contrary to

- — —~ ‘-i— ~
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t’~~’~~~ib l i ’  he iefs o~ i ~~nerutiOn ~~~ t fl- i t  ii , i ost tjur~’H~~~ u 1,

use of wet 1 i r h ~ was to i~’ i j u  an d  f i l l  them for commercia I

or res L~~ e~~I t ial deve l opment , we now understand that tThese

lands pro’. ide definite benefits to soc~ oty, present and futur ’- .

Scicntist. u have estimated a total social valu .~, of $50,000

to $80 ,000 per acre for coastal wetlands ,6 and one acre of

freshwater wetland may be worth up to $5O ,000 ,7 based on i’e-

placing the functions it performs .

Yet the loss of wetlands acreage has proceeded at a dis-

turbing rate. A 1955 inventory by the U.S. Fish an t Wildlife

hervice showed that auout 75 million acres (60~
,) remained

of the 127 million acres of wetlands in America when it was

first settled.
8 

From 1955 to 1975 , another six million

- i C r ~~~S ~8%) of wetlands disappeared , most having been dredged

illed for industrial and commercial uses.9 In California ,

onl y 445 ,000 acres (13%) remain of an estimated 3.5 million
10

orig inal acres of coastal and other wetlands.

During these years , the evolution of national policies

related t i federal requlation of wetlands can be divided

chronologically into three periods: the 1800’ s to the

env i  r c’) n m , r t a l  renaissance of t h e  1960’s (culminatinq in the

~ ation a1 Environmental Pol o’y Act (NEPA) in 1969), NEPA

to t he  landmark NRDC v. Callaw~~ case in  1975 , and 1975 to

the  p resent .

1) 3
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CHAPTER 11

THE HISTORY

Fede ral re iulatory policy affecting wetlands had it s

ear itest het innings i n  laws w h i c h  provided  f o r  na~’ig’iLi1ity

i n  the waterways of the U n i t e d  S ta te s .  Federa l  r e g u l a t i o n

‘f the nation ’s water resources has evolved from the ini t ial

purpose of protecting navigation to objectives of protecting

w a t e r  q u a l i t y  and the  e n v i r o n m e n t .  P r i o r  to t he  I - W P C A , f e de r a l

reaulatory jurisdiction over water resources was jested 3LnOut

solely in the U.S. Army Corps of Eng ineers.

1800’ s to N E I’A

The Act of 20 May 1824 created the first important

federaldevelopment of waterways , authorizing In~pri v ncnt of

t h e  Ohio and Mississi ppi Rivers by “eng ineers in the rntblic

service ”’ by clearing the rivers of impediments to n a v io at ~~on .

From the 1820’s on , the Army Corps of Engineers studied ,

planned , and carried out river navigation improvement works ,

m a i n l y d red g i n g  i n  the  early years. Federal jurisdi ct ion

over the navi gable waters of the United States stemmed from

the federal government ’s constitutional power to requla~:e

interstate and foreign commerce .2

The forma l regulatory program for navigable waters dates

from 1887 , when the Supreme Court held that there was no U.S.

common law that prohibited obstructions in the navigable

waterways. As a result the Congress , in the Rive r and Harbor

Act of 1890 , prohibited unlawful obstructions to  the navigable

4
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o~ m v  wI t ’r of the Unit ed S .A t .O5 . This 1 a w ’ .~

l at . e i  o mb i n e d  w i t h  o t h e r s  :or o I ’ I  : 1 m g  : i : i ’ :  0 ~~‘ i  i n  Sect  ions

9 t h r o u gh 20 of t h e  R i v e r a l m u  H ar b o r  A : : r o j r i m t  ion Ac~ of

1899.

The l~~99 Ri ver  and Harbor Act rema~ ns t o d a y  t h e  p r tn c i pa l

statute providing for regulation of alterations or obs truc ti or s

of niviqabie wat ers of the United States. Its intent was

cU i r ’l y t hi protection of navigati~ a. Section 10 re~~ui reS

a per-F t from the Department of the Army for any works per-

orrT c’i in a na\.’ i )able water of the United States , t o  i n c l u d e

structures as well as dredging and filling opcrationr- . Section

13 , the Refuse Act , prohibits discharging refuse matter of

any eind , except liquid sewage , into any navigable waters ot

the United States or their tribuuaries without a tederal pe rmi t.

Until 1968 , the Corps of Eng ineers adm inist Ired the 1899

met almost solely with regard to navi gation , exc l uding

environmental considerations when reviewing permit applications.

This position was dic tated by the purpose of the A ’t and was

ma nda ted by co u r t decis ion s  and an Attorney General’ s
5

o p i n i o n  over  the  y e a r s .

[TJhe record demonstrates that... the Corps d i d
i t tempt to enforce tentative measures to protect
u.s . waters from pollution or exploitation , but
t he E;xecutive and Judicial branches of the Federal
Government absolutel y forbade such meas ures un de r
the 1899 River and Harbo r Act. 6

“,l st r’Jatioflist movements emerged significantly in the

U . S . i a r l y in the 20th century. Throughout t h e  1)30’ s and

5
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1940’ s gradually more federal interest was expressed in con-

s r - vat-ion , exemplified notably by the Fish and Wildlife

Coordination Act in 1958. Nonetheless , economic growth and

- I ~~v e lon r i s m t  became the national priorities and represented

t h  values of the majority of American society through the

1950’ s.

It was not until the 1960’s that Americans began to

recognize the social costs of continued expansion and economic

development at the expense of natural resources and the

environment. Federal measures to prevent and control water

nollution were enacted in 1956 , 1961 , 1965 , 1966 , and 1970.

hnvironmental values were increasingly incorporated int<:

,~uverrinent decision—making on behalf of the public interest.

Federal administrative policy on regulation of water resources

I I I : tod to  th ~ provisions of the Fish and Wildlife Coordination

A t  and to the Congress ’ increasing awareness of environmental

values. One notable result was a December 18, 1968 chance  in

th ’  (“ rps of Ungi riee rs regulations, wh ich expanded th1 scope

of r e v i e w  of applications for Section 10 permits:

!l~~ decision as to whether a permit will be issued
must rest on an evaluation of all relevant factors ,
including the e f fe c t  of t he  proposed work on naviga-

i’,n , f ish and w i l d l i f e , conservation , p o l l u t i o n , 7
aesthetics , ecology , and the gene ra l  pub l ic  i n t e r e s t . . .

The Congress , ~he courts , and the Executive soon formalized

~hi ’ir ipp r o v il of the Corps ’ new “public interest review .”8

The yove i nr:’ -r i 1 had recognized and expressed a shift in national

values m d  priori ti es. )
6

I
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A year l a t e r , 0: J a : u m r ~ 1, 197 1) , h :~ -~ t i l l  I :n v ~~~o : —

m~ ntal P o l i c ’~’ Act of l -J h u  I N G i A )  was t n a c f d , a 1 iner rar ~

s t a t u t e  w h i c h  I i m i  ii zed t h e  l o w  nu t i i)ir d I t u m u l t  r~~ ii t to

“ p reven t  or e l im i na t e  damage to the e n v i r o nm e n t .  “~~~ The N U P A

established the President ’s Council on Environmental Qua l~~ y

(CEQ) and initiated the requirement that federal a g e n c i° 3

prepare an environmental impact s t a t e m e n t  ( F I S )  pr i o r  ~o

undertaking any major federal a c t i o n  w h i c h  w o u l d  s i g n  f i c - i n t

affect the quality of the human environment. In i97l C lç~

published guidelines which sti pulated that “ fe deral a t-ions’

under NEPA included those involving permits.~~
0 

1~ 7l court

case confirmed that NEPA applies to Federal. permi t ,
~ct ivi t ies

and that courts could review permit cases to insure adherence

11
to N b i ’A .

T h r ou q h  N E P A  t hen , the f e d e r a l  g o v e r n m e n t  ‘ x u r e sn ’  A ur i c

i r i p l em e n t e d  i t s  i n t e n t i o n  t h a t  r e g u l a t o r y  a c t i v i t i e s  i n vo l v in g ,

amon q o t h e r  t h i ng s , w a t e r s  of  t h e  U n i t e d  S t a t e s  were  to

inclu de full consideration of environmental impacts. This

wjs r f i r r e d  in the important Zabe l v.  Tabb case (1970) ,

which the court upheld the Corps ’ denial of a proposed dredqe

and f i l l  activity solel y on the grounds of environmental

i m p a c t , w ith navigation not at issue .

~.i )At o Callaway

The period 1970 to 1975 saw rapid and important changes

in federal requ la trt’ 1’ policy involving wetlands , primaril y as

a r e s u l t  of Congressional enactment of the Federal Water

Pollu tion Control Amendments of 1972 (FWPCA ) and ensuing

7
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‘4

judicial and administrative decisions. Although passage of

the FWPCA on October 18, 1972 was a seminal event , i ts

ul timate and real effect on federal regulation over wetlands

was not established until the landmark Natural Resources

[1’ferise Council v. Callaway case , decided 2 1/2 years later.

Bills were introduced in both the House and Senate in

l~~7l to revise existing water pollution control laws entirel y.

Following extensive and controversial committee and floor

A -hates, and after 39 joint conference committee sessions ,

the FWPCA emerged as Public Law 92-500 on Octobe r 18 , 1972.

This comprehensive , complex law re—enacted and expanded

essen tially all previous legislation on water pollution

control , and comprises five Titles , 70 numbered sections, and

ove r 35 ,000 words. The operative section with recard to

wetlands regulation i s  Section 404 , which appears verb atim

in Appendix A.

Section 404 provides that the Corps of Engineers may

issue permits for the discharge of dredged or fill material

i n to the “nav i gable waters” at specified disposal sites ,’ 
-

sub ject to guidelines developed by the Environmental Pro-

tection Administration (EPA); EPA has “veto” authority to

prohibit discharges. With respect to regulation of discharges

into wetlands , passage of Section 404 generated several

m a j o r  i ssues  of con t roversy ,  most of which remain unse t t l ed

up to the present time . The primary initial issues over

Section 404 can be aggregated into three ques t ions :

8 
)
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4
• What purpose was int :c’nded by the Congress  in  the  F’~iJ CA

regarding wetlands preservation ?

• What should be the extent of federal, as opposed to
state , regulation in wetlands?

• What should be the geographic extent of the Corps ’
jurisdiction?

On April 3, 1974 , new Corps of Engineers regulations

implementing Section 404 were published in the Federal

Register.
12 

These regulations limited the applicability of

Section 404 to the traditionally defined “navigable waters of

the United States. ” This definition was considerably more

restrictive than that used in other provisions of the FWPCA

(particularly Section 402 , which established the National

Pollutant Discharge Elimination System) , which applied to all

“navigable waters ,” defined as “waters of the United States ,”

and which include intrastate lakes , rivers , and streams

utilized by interstate travelers for any purpose or for any

interstate commerce or recreation purposes. The Corps had

carefull y considered the matter of extent of jurisdiction and

the leg i s l a t ive h i s t o ry  of the FWPCA before  deciding on the

limited definition of waters to be regulated .13 Within four

months the Corps position was challenged , in a suit brought

agains t Secretary of the Army Callaway et. al. by the Natural

Resources Defense  Counc i l , Inc.  (NRDC ) and the N a t i o n a l  W i l d —

l i f e  Fede ra t i on .  On March 25 , 1975 , Dis t r i c t  Judge Aubrey

Robinson of the D i s t r i c t  Court  for  the Dis t r i c t  of Columbia

held t ha t  the Congress had in tended to exercise “ federal

jurisdiction over the nation ’s waters to the maximum extent9



permissable under the Commerce Clause of the constitution ,’ 1
~

n i t  order’ d p u b i  icition of new regulations implementing Sect ion

4 0 4  u n d e r  t h e  f u l l  regulatory mandate of the FWPCA .

The I&’cir; i on  i n  N R DC v. Cal lawa 1 began a new era  in

federal rEgu lation of wetlands . Previously, regulation of

discharges of dred ge and fill had been limited to the

traditionall y defined “navigable waters, ” which generall y

d i d  r o t  i n c l u d e  most w e tl a n d s .  The new m a n d a te  r e s u l t e d  in  t he

broadest implementation of federal regulatory authority over

aspects of the economic livelihoods of private citizens,

businesses and industries , and local communities , and over

m a n y  affairs of the States and of hundreds of special interest

o r n U p S  nation -wide . Recognizing the far-reaching impact of

its newly acquired authority, the Corps proceeded delil erately

t d  prepare draft regulations and to expand its jurisdiction

by uhases over a two—year period , inviting and incorporating

public and Congressional debate and comment throughout the

process. The interim final regulations , published on July

25 , 1975 , defined “navigable waters ” very broadly to include

virtually all coastal and fresh water wetlands. The full

definition appears in Appendix B. Thus the issue of geo-

graphic extent of the Corps ’ jurisdiction was settled ,

at least under the existing law as written in Section 404

and interpreted by the court and the Executive , and for

th e t i me  b e i n g .

10
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At the same time that the Congress and courts were

generating changes in regulatory laws, the Corps of Engineers

was m o d i f y i n g  its regula t ions  for  the adminis t ra t ion  of these

laws . The publ ic  in teres t  review , ins t i tu ted  in 1968 , was

expanded in the Corps ’ 1974 regulations:

(f) General Policies for Evaluating Permit
Applications.
( 1)  The decision whether  to issue a permi t w i l l  be
based on an evaluat ion of the probable impact of
the proposed structure or work and its intended use
on the public interest. Evaluation of the probable
impact that the proposed structure or work may have
on the public interest  requires a ca re fu l  weighing
of all  those factors  that become relevan t in each
p a r t i c u l a r  case. The b e n e f i t  that  reasonably may be
expected to accrue from the proposal must  be balanced
against its reasonably foreseeable detriments . The
decision whether to author ize  a proposal and , if
authorized , the conditions under which it will be
allowed to occur , are therefore determined by the out-
come of the general balancing process.. .That decision
should reflect the national concern for both protec—
tion and utilization of important resources. All
factors that may be relevan t to the proposal must be
considered; among those factors  are conservation ,
economics , aesthetics , general  environmen tal concerns ,
historic values , f ish and wil d l i f e  values , flood—damage
prevention , land—use classifications , navigation , re-
creation , water supply, water quality , and , in general ,
the needs and welfare of the people . No permit will be
granted unless its issuance is found to be in the public
in te res t .  1~ (emphasis added)

With specific regard to protecting wetlands , the 1974

regula t ions  spoke out more s t rongly than any previous adminis-

t rat ive policy :

Unless the public interest requires otherwise , no
permit shall  be gran ted for  work in wetlands identi f ied
as important.. .unless the District Engineer concludes ,
on the basis of the analysis required in [the public
interest review } that the benefits of the proposed altera—
tion outweigh the damage to the wetlands resource and

11
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the i roposed alteration is necessary to realize
hose berie fits.

In evaluating whether a particular alter tion
of a wetland is necessary, the District Engineer
shall primarily consider whether the proposed
activity is dependent upon the wetland resources
and environment and whether feasible alternative
sites are available .16

The comp lete wetlands policy is reiterated in Appendix C.

The Intent of Congress in Section 404

Considerable literature and public statements have

appeared since 1975 attempting, inconclusively, to establish

the Congressional intent in Section 404 regarding wetlands

protection and federal versus state regulatory responsibility.

A recent , thorough and complete analysis by two legal

authorities concludes that: 17

• The Congress in the FWPCA intended to expand
significantly the federal role in combatting water
pollution through expanded jurisdiction .

• The Congress did not give adequate attention to
d e f i n i n g  the scope of expanded jurisdiction it
des i red .

• The l eg is la tive h i s to ry  lacks “ an extended discussion
of the subs t an t i a l  envi ronmenta l , social , and eco-
nomic impacts that w1Rld flow from the expansion of
Corps jurisdiction .” 0

• The exceptional presence of Section 404 (which t reats
• dredge and f i l l  material uniquely from other pollu-

tants) “indicates a navigational basis for its
creation. “19

• “ [ T ] h e  s t ruc tu re  of the FWPCA indicates either an
i n t e n t  to cont inue Corps jurisdiction only within
the navigation servitude or a lack of Congressional
foresight with regard to the role of the states in
a pervasive regulatory program .”20

• Subsequent to passage of the FWPCA , the Congress has
clarified its desire that Section 404 be broadly inter-
preted and that the Corps be the administering agency.

12 4
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Although “the objective of this [FWPCA j Act is to

restore and m a i n t a i n  the chemical , phys i ca l , and biological

integrity of the na t ion ’ s water , ”2 ’  nowhere in the l e g i s la t i v e

history or other literature is there clear evidence of a

declared or implied, specific intent of the Congress that

the FWPCA constitute a wetlands protection act . One concludes

then tha t  the e f f e c t  of Section 404 , in c o n s t i t u t i n g  a

federal  regula tory  program to preserve we t l ands  from loss or

dest ruct ion, was a “ serendipitous resul t . ” 2 2

1975 to the Present

In compliance with the court order , the Corps of

Engineers published on May 6, 1975 new draft regulations to

implement Section 404. After three months , during which

the Corps had solicited public  comment , the House Committee

on Public Works and Transportation (Subcommittee on Water

Resources) held three days of hearings to review the prepara-

t ion of f i n a l  r egu la t ions .  The Subcommittee heard t e s t imony

from 38 wi tnesses  and received ove r 70 separate  s ta tements ,

• 23le t te r s , and r e p lie s  for  the record.  Much of the pub l i c

response reflected the positions of a number of national

spec ia l  in te res t  groups . B a s i c a l l y ,  opin ion  consol ida ted

under  two general theses: one , that federal administrative

r egu l a t i ons  could be w r i t t e n  so as to p romulga te  p rope r ly

the established intent of the Congress:

Well , what about the s e c t  I n  404 framework? Does it
provide an adequate basis Icr affording wetlands
needed protection without unduly infringing on
private property rights ? We think the answer is a

13
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resounding yes. . . . we believe it is possible for EPA
and  t h e  Corps to develop an appropriately worded
set of 404 regulations which protect wet lands and
car r y  o u t  the existing legislative intent without
the need for further Congressional action at this
t ime . 24

And the  o the r , t h a t  new l e g i s l a t i o n  was necessa ry:

we are going to have to go the legislative route
t o  r e s olv e  the controversy which has arisen over
Section 404.. .1 have heard many Members of Congress
say, ‘Had I known this particular bill that voted
on 3 or 4 years ago was going to result in this t ype
of regulation being issued by this particular Federal
agency , I neve r wou ld  have  voted fo r  t h a t  law in the
first place. ’25

The first position was generally taken by t ic environ—

mentalists , who favored a strong federal role in wet lands

regulation. The second was supported by groups representing

developmental and agricultural interests and genera l ly by

those opposed to federal overregulation . (These two counter-

vail ing positions still endure at present.) Testimony it

t h e  Subcommittee hearings revealed continued differences

o f  op in ion , expressed by several Members of Congress as well

as witnesses, as to what the t rue  in t en t  of the Congress

c u r r e n t l y  was regarding  wet lands  protect ion .

On Jul y 25 , 1975 the Corps publ ished i n t e r i m  f i n a l

regulations which exercised broad jurisdiction over dredge

or f i l l  d i scharges  in to  the “ n a v i g a b l e  waters . ” Implementa-

tion was scheduled in three graduated phases , wi th the f u l l e st

extent of regulation to become effective on July 1 , 1977.

From 1975 to the closing of the 94th Congress in January ‘,~

1977 , the Congress considered various legislative proposals

14



regarding Section 404. Two Senate bills , (The Dole Bill ,

S. 1843, and the Tower Bill , S. 1878), were introduced in

June 1975 , and three amendments to Section 404 were ~ntroduced

in the House during 1976. The Wright Amendment passed the

House by a 234-121 vote on June 3, 1976 and became Section

16 of H.R. 9560 , which was passed by 339-5 the same day. The

princi pal provisions of the Wright Amendment would:

• limit federal regulatory jurisdiction over discharge
of dredge or fill material generally to the tradition-
all y defined “navigable waters ” and their adjacent
wetlands (thus eliminating from federal regulation ,
among other waters , many inland streams and freshwater
w e t l a n d s) .

• provide for Corps regulation of waters outside its
jurisdiction if the governor of the state and the
Secretary of the Army agree to this.

• exempt from Section 4 0 4  normal  f a r m i n g ,  f o r e s t r y  and
ranching activities , and farm ponds and irrigation
di tches .

• allow specifically that the Corps may issue general
permits for specified activities when in the public
i n t e r e s t .

• exclude from the requirements of Section 404 any Federal
projects for which an 515 covering the effects of dis-
charges has been submitted to Congress.

In sum , the Wri ght Amendment would have significantly

reduced federal regulatory jurisdiction over wetlands. The

Natural Resources Defense Council estimated that the proposal

would remove from federal jurisdiction “as much as 75 percent

of the Nation ’s remaining 80 million acres of wetlands. ”26

In the Senate , hearings on Section 404 were held in Jul y

1976 before the Committee on Public Works , during which 16

15
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witnesses and over 170 dddltional statements were r((:or (1eJ.

There was considerabLe debate over the provisions of the

Wrioht Amendment  and the Cleveland-Harsha proposal of the House ,

.~hi ch deba te r e f l ected the same general po lari zation Of poSi—

ions noted in the 1975 Subcommittee Hearings. Close federal

‘ e q u l a t i o n  over  - i diminishin g national resource was supported

by ~he e n v i r o n m e n t a l i s t s, who urged r e t e n t i o n  of e x i s L i ng

~~~~ ion 4 0 4  p r o v i s i o n s .  On the o ther  hand , r e l a x a t i o n  of

fe l e r a l  - au t h o r i t y  was supported b ’ v a r i o u s  s t a t e  o f f i c ia l s  and

u p e c i a l  i n t e r e s t  g roups  r e p r e s e n t i n g  a w i d e  r a n g e  of f a r mer s ,

‘ c i e s t e r s , and  deve lopers .  The W r i g h t  Amendment  and o t h e r

wa t er  :~‘o 1 lu t i on  control bills died with the closing of the 94th

Cor iress. 
-

fln January 19 , 1977 , Senator Tower (Rep. — Texas) intro—

d’•u ’ ’rl a b ill (S. 381) with provisions nearly identical to the

~~~jg~~t A m e n d m en t . 28 On April 5, 1977 , the House passed , by

a 361—43 vote , H.P. 3199 , a comprehensive amendment to the 1977

FWPCA incorporating 22 sections. Section 16 of H.R. 3 199

cent ilned the same provisions as the Wright Amendment, and the

Committee Report29 and House floor debate 3° regarding Section

!~ showed that the same agenda of issues were addressed by the

[fo ist whieh had persisted since 1972: extent of federal juris—

dic~ ion over waterways , federal vs. state regulatory responsi-

bility, and intent of the Cong ress with respect to wetlands

prott ’ction. A joint House-Seriitt ’ Conference committee delibe r-

ated ove r a bill which inc luded the provisions of H.R. 3199

d i r  ing eight mee tings in March and April 1977 , but finally set

16
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aside debate on the FWPCA port ions of the  b i l l  a~ ter beconu ng

s t a lem at e d  on Sect  ion 16, among o the r  i s s ue S.

In  h i s  E n v i r o rimc ’n t a l  Message to the Congres s  on M a y  2 3 ,

1977 , ( & xc~~rp t  a t  A p p e n d i x  D)  P r e s i d e n t  J immy C a r t e r  •idvoc - i t ’ ’d

protecting wetlands and implementing Section 404 , but “ . .. i n

a w ay  t h a t  avoids  undue  f ede ra l  r e g u l a t i o n. ”3 1  On May 24  t h e

President issued an Executive Order (Appendix E) which required

that f ederal agencies take action to minimize wetlands loss

in federally supported activities.

At p r e s e n t , f e d e r a l  p o l i c y  r e g a r d i n g  w e t l a nd s  r e gu l a t i o n

remains as stated in Section 404 and as imp lemented in the

Corps of Engineers regulation of July 1975. With new Senate

hearings on Section 404 scheduled for July 1977 , the primary

issues remain on the Congressional “front burner ” with more

heated controversy waiting in the wings.

17
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CHAP’I’E R I I  1

A N A I Y S  l~ ACC R P I N n  TO ALL I Sn ~ ‘ S •MnDELS

I t  is use~ ii t e a t t . ’n u  t to d e t e r m i n e  the r& isorin wh y

‘ - b r a l  z- ’~ l a n d s  po l i cy  l . - ,e  I o t i d  as j t  d id  d u r i n g  19 7 2 — 1 9 7 5 ,

w f ’ ,’ ~ he res of 1:noilnee rs h ’ - ime  h. r equ l . a t i n g  iqoncy, an d

~-~~at  ‘ a - ’  e n s  v r~ 1 to mo~ d ‘ f e r a l  v~~ l an d s  po l i cy  d u r i n g

1r i 7~~— l a 7 7 .  A n~~- i n s  of a n a l y z i n g  t h e s e  e v e n t s  is t o  a p p l y  the

com’e~ ‘ t  ua 1 nodel  S dee. l v  € d  b ’’ P r o f .  ‘ssoi n r a h a m  T.  Al  1 ison of

l iar v. ird  ! i v e r n i t  , .  •‘~1 t1ie joh not t h. - r I ] • y co! .’ptua l frank —

v~ : r k f o analyzing :over nnt , ri t act  r on s , A l l  1 5( r~ 
‘ S models  are

r a : t i c ul ar l v  u s e f u l  i n  t h i s  case l . ’ ’ i u s e  of s h e  o rg a n i  z a t i o n a l

a n d  :joli t i ca l  c o n d i’  ions  opera~ ice .

Alli son ’ s “~e f e lS

In  h i s  book lssenc.’ f Dec ision : Ex~~1 ain i ng tJie ç 1

‘~‘issi1e C r isis , A llison pointed out that government actions

e~~ usually i n i l vz n ’d  is if the government behaves like a pur-

posive , uni t - t r y  entity. He argued that , to t h e  c o n t r a r y , o u t —

- “)mes of li governmental process are  much  more  complex , and

are bet tor s’xr,l.ained by examining the organiz -it i o n s t h at  m a k e  up

th .’ l V errnl n} t and the political pr ocess es that work within it.

Allison d -veloped three conceptua l models by which government

decisien-making can be analyzed : Model I , the Rational Actor

M o d el ;  ~i a d e I  II, The Organizational Process Model; and Model

ii r , the Bureaucratic Politics Model. Major government decisions

are in ~ ‘r s ’r a 1  c h a r a c t e r i z e d  by elements of all three models ,

m d  v . w i n ! g o v er n m e n t  act i o n  t h r o ug h  each of t he  t h ree  l e n s e s  )
18
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‘ i n  1 1 u r i n a t  ‘ r t i e  rr ’a 1 c .  ~~~~ or  h a t  - i  rt i C - a l i t - 0:0  1 ’ ! .

Fi ni te 1 it ; . s n T : ; , e ’ - ’ of t h e  c h a r n - t e r  1 s t  ic’s of -a -h noe l.

‘I’ he ~at  1 r u  1 A - ” or n o d s ’ l  p a S t  i l - i t  us r / . - t O i l ; i t  ac t i on

ts - t n  t : a l y t i c a l  p rocess  h-c .1 r a t  ;Or nnl ‘ n t : t y ,  :o~~~~i q  ;l , ’ l r r , ’r a t e ,

r - a t i ~ f l i t  ‘h o i u s s  u n d e r  a u t i t a r e  S r i  of g r ) c i l s , P j . ’c t iv e s ,  i n -u

0:1 i O n : ; .  f i - i ’ i r ; v  e s t a bi  i s h d su ch  a se t  of c l i ’c i s i on  t r a n e t  rs ,

t h e  q ( ) v e r r im e n t  is  R a t u  en - i l  A c t o r  s e le c t s  t h e  a i t s i r n .  i ie  w h i c h

m aximi sos its rationally 5 0 1  cc t ed v a i l i e s  -

The Or g a n ]  s [it iona  1 Process  Mode l sees t h e  vu ’:.’ r a rn i e  t as

con - : o r u r a t  of loosely alliec o r - anizat ions. Go :.rnment

i : t v n  it an  o r c a n c s a t  n o n a l  o u t p u t , i f l ; & i~n i ’ed b y’ tr io  ;eals ,

st r u c ’ t ar es  [li d routine s of tic g r a i r a w h i c h  m a k e  i t  u p .

a nd  r a nqe s  of Qntjons , are  c o n s t r a i n e d  w i t h i n  t i c ’

f - t i i t  s’s o~ e x i s t  .1 on  a n i z . i t i o n a l  r o t i t i n s.  An a c t i o n

- n . ’ is ; ess i - f e  onl ’~’ i f  it  is  b u t  : ;a rg i n a ~ ly  d i

rom ac t  ions  i i  I w o l }w’ y e st e rd  ty ’ s o r g a n i z a t i on a l  r o u t i n e s

i r i s] j. n t r a r r n i n c c - . “ M i d  i I ’ s ‘ : . : p lanat ry w w c r i s  - c h L :~~~

1 or !an ~~~a ti nl .a  I r o u tin e s  a n d  repert t i r e s

ti n t  p r o d l t c ( l  ‘ he ’ ou t  pu -
~ th i t  c o m p r i se  ~n [ g u ’- ’ r n m e n t d l }

2
o C ’ ; i i  rer1s’ . -

- 1 4 n ,  n - r i  ine r t t i c ~ ~o i i cs Me l- I r ep resent s a j a m v e  r sti n t

act ion is a p o i i  i c t l  r ’ u n i l t a n t .  ‘rho players — individ uals

or g r o u t  - — c - n i t - rom the i r rcs;’(’(’t ivc’ p o s i t  0 :; ;

you  s~ a n d  la p, nds on ~ f - i .  you sit ) , m a k i n g  j ;~d q n i e n t  s based

or; t h . ’ i  r v t i c ; r i  r ’c l i ’j of i n i  it i cal  v a lu es .  P u l l i n g  m d

h a i  I i  nr ; 1 s P ci’ aniono p ‘w ’  r ~~05 i t i o n s  , and when pc’ ’ r n m e n

ac t  ie r c- ;  5 - c u r ;  it .  i s  1 1 . - s u i t  -tnt of b a r g a i nin g  among poUt  i ‘al

p l ay e r s .
I - s
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R a i r ’ i y  w o u l d  any or ’ a t these t h r e e  :i ;ucie ls  a l o ne  e ’ X f a l a t r -

the  1 - sons  for - i  i ‘- ‘ i - r i  g o v e r n m e n t  a c t i o n . O u t c o m e s  are

- “ e r - r a l l y  chara -tr ’ : i- ,’u’d by some features of all three models.

Oth er wri ters hue :’  i-e d Allison ’s models to exp la in qoverri —

m on t  -~~ 1 -i ris Ifl c o n n e ct i on  w i t h  the Navy ’ s base r ’ - a l ig n m e n t s

in New En g land in l973~ and with the Navy decision to p r o c u r e

F — i  ~ a i r c r a  f t  . 
-i

t o  - t ion 4 0 4  a ccl th e  1974 Requ J at i o ns

Feder i i  -we t l ands po l icy  as i t  develon ec i  d u r i ncj  19 7 2 — 19 7 4

is —i -s ’r i b” d  h’~’ : l u d a - l s  I and  I I .  The Congress  appeared to

act  -~s ; u i - , i r a r - ,’ R a t i o n a l  Ac tor  in enacting Section 4 0 4  of t h e

i - W l ’ C A ,  ‘ l i i - C arj :; of Eng ineers  i n h e r i t e d  t h e  t a s k  01 r e gu l a t o r

c i d ’  I on th e  p r o v i s i o n s  01 t h e i r  1974 regulations in

a c e r  i a a ’ e w i t h  t t ;~’ -nr ~ i a nj z a t i o n ~al Process model .

The Ni CA was enac ted  by t h e  Congress “to restore and main-

ta  . a  t i n s ’  ch - : n ;c a l ,  p h y s i c al , and  b i o l o g i c a l  i n t e g r i t y  of t he

‘~a t i o n ’ s w a t  r s . .  . i t  i s  t h e  n a t i o n a l  goal t h a t  the d i s c h a r g e

of po l l a t - i r . ’ :; i n t o  t I 1 ~ n a v i g a b l e  w a t e r s  be e l i m i n a t e d  by l 9 8 5 .~ ’~

I s  a sinql (’ Pat ionul Act r would, t:hv Congress sought to ciean

t i ~~ t t i .  - t i l t  I t ’ S w.a t ‘rs by a broad ran ge of means , to include

I • : ; u l - i ~ in g  t 1 . -  dis ch-nrg - t 01 dredged or fill material. The

u n i - i r y  - n e i l s were  t o  ‘ l i m i n a t ’ p o l l u t ion of “ the navi gable

wa t or s , “ W i  h t In. hn ‘a I. , t POS s i b 1 e d. t i n  i 1 i on a pp l i e d  t o  “ t he

n.aVi- !able wat “is ” s i f i s u re tb. m a x i m u m  e f f e c t s  of a c h i e v i n g  the

q o i ls . A l t  lo at h t i n ’  - o r ig i n a l  I lou se - m d  Senate  vers ions  of the

m e t  f i t  t a - r d wit h respec t to ~-;ect i on  404  p rovis ions, the

21
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( -on f i ’r e n L ’e c o m m i t  tee agr e e d  upon t h e  f i n a l  Sect i er 40-2 1

g a t e  (A i l e t n d i x  A ) .  Members of both h ouses recognize-i tb - i t

sr-e cific provisi ons f o r  regulating dredged spoil , -i s d i f i . ’ r —

‘ - t i  i a t  ‘ci t r a n t  u S  her pollutin g effluents , was need~ .f to uch i ’Ve

t b -  ca l l  r , n t  i en,i l. i n t e n t  of the  a c t .  N o t e w o r t h y , (a a v , - - - r  , ii;

he .1ct that the Congressional del iberations addre;:;e l w a t e r

q u m l i v is t h e  u b t e c t i v e  v a l u e , and d id  no t  e xp r e s s l y  c o n s i d e r

‘h irlm’ a of p r e s e r v a t i o n  ‘if w e t l a n d s  a reas  ~ er  Se. No e v i d e n ce

is m a i l a b l e  to show how b u r e a u c r a t i c  politics ~:ay have  i n f l u —

. ‘t ~~~ed t b ’  e n a c t m e n t  of Section 404.

The a s s i g n m e n t  of responsibility for regulating discharges

of d r e dr i e  or f i l l  was a r ri ve d  at  because of o r - i a r n i z a t : i o n a l  I -no-

i ’S ’SSOS in b e i n g .  The Corps of E n g i n ee r s  h a l  been i esponS i b l L t

eg-j I a t  i r o n  d i s cha rges  i n t o  n a v i g a b l e  w a ter s  u n d e r  l e i :t  i on :

10 and 13 for 72 years , ari d “ [ t  Ihe conferees were uniquely

t w i t ; ’  of t h e  process by which  d redge  and  f i l l  p e r m i t s  a re  pr ’ ’-

s e - n t l y  h a n d l e d  am i d  d id  no t  w i s h  to c r e a te  a b u r d e n s o m e  bureaucracy

i n  l i g h t  of the f a c t  t h a t  a sys t em to i ssue  p e r m i t s  a l r e a d y
6

e x i s t e d . ” In 1972 some Members of Congress , particularl y Sena-

tor Muskie (Dem. — Maine), Chairman of the Subcommitt~ on Air

armd Water Pollution , oppo sed the  idea of t he  Corps as protectors

of t~he environment because of the conflict with their miss ion

as de veloper s of the nation ’s waterways. The other proposal

was t h a t  the  EPA be responsible for  r e g u l a t i n g  dredge and f i l l

discharges. Section 404  u l t i m a t e l y  provided EPA a “ veto ”

authority t o  prohibit discharges of dredge or fill material ,

22 
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~~- ; t t b -  Cor:is  of l-P i m : i -~ ’r s was ~n s e i j n i t e d  t lie  r e g u l a t i ng  a q i -n c ’ / .

The f a c t  that t l i r ’ Corps h i l  an organizational structure in

be i ng , -
~.

- i-h established routines , prevailed over the idea that

t h e  n ew t a s k  w ar  a r t  i t h e t i c a l  t o  t h e  Corps ’ h i s t r i c  mission .

‘ k b -  C rps ‘ 1974  r e gu l a t i o n s  app l ied Sect l a i r  4 0 4  to t i n ’ ’

t r a d i t i o n a l l y  C f  m e d  “ n a v i q a b l c -  w a t e r s , ” as the O r g a n i z a t  i o n a I

Process  t i  ad w o u l d  p r e d i c t .  A l t h o u g h  the C o n f e r e n c e  Repor t.

s t i t r ’ c i  t h a t  ‘ 
~t }h e  c o n f e r e e s  f u l l y  i n t e n d  t h a t  the t e r m

‘ n c m v i i - n b l e  w a t e r s ’ he g i ve a  the b r o a des t  possible constitutional

n r t e r p r - t m t ; o n  u r n i ’n cu m b e r e d  by agency  d e t e r m i n a t i o n s, ” 7 the

Corns  a t t e r  deliberation decided to apply its newly l e - p a i le d

a u t l i l i t y  w i t h i n  the l i m i t s  of its established organizat ion-a l

r ou t  i r i .  The Corps had no des i re  to expand it s  a u t h o r i t y  or

:; o r a t  a :7 limits beyond t nose  w i t h i n  wh i c h  i t s  t r , n l i  t ion . i - m i n d

existin g routines operated . l-’:nrthe r , it is inherent in a large

bureaucrati c organization — according to the Organizati onal

irocess t’lodel and other organizational theories — that change

occurs slowly and that resistance to change (especially in

j ro t -s and missions) is a dominan t influence in organizational

behavior. The Corps of Engineers ’ decision to limit its i r -n t r ’r—

p re t .n ion r at its Section 404 responsibilities was rational in

the Corps ’ own view , and there were reasons which supported

th -  stand taken by t h -  Corps.8 h owever , one can surmise that

i f  -t ern;’ ‘ t he i r a ge n cy  — such as the EPA , for example — had

inh e rit- il the in ca -d ie and f i l l  regulatory function , the inter—

p r e ’ t - it ion of Section 40-i ’ s app licability mi ght well have been

broader at t h e  o u t  i t  than that adopted by the Corps.

2 3
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As related previously , the  N R~~ v. cailaway decision i~-

-- u sed the situation , requi ring the Corps to publish t 1 ’ ~~~~ .

r e g u l a t i o n s  i m p l e m e n t i n g  Sect ion 4 0 4  in  a f a r  b roader  e x t e m n 1 of

t b -  nation ’ s waters.

The 1975 Req ula  t ion s

Organiza tional processes continued to dictate the forte-n-

Ia’ 1-n i of federal wetlands policy during the preparation of

th e 1975 r e g u l a t i o n s  on p e r m i t s  f o r  dredge and f i l l  i n  ‘h e

cation ’ s waters , but  bu reauc ra t i c  p o l i t i c s  i n c r e a s i n gly en tered

t h e  p i c t u r e .  The Corps of Engineers imposed its newly in-

‘reas~~d a u t h o r i ty  in  g r a d u a l , d e l i b e r a t e  phases , g u a r d i n g  i ts

organizational health by attempting to satisf y organiza tions

i n n ] political actors on all sides of the issue. Public parti—

c i t - i t ion was invited by the Corps while prs’~-ari l ng the m e w  reatu—

I i  ions ari d over 4500 comments were received and considered .

a H i r i n g .; before the House Subcommittee on W a t e r  Resour ces u n

July 1975 produced a wide range of testimony, illuminatin g t h e

sharp difference of opinion over Congressiona l m t - n i t  toward

w”~ lands in Section 404 and hi ghli ghting the polari zation of

op inion. The Corps regulations , published as “interim final”

inn July 25 , 1975 , established a three—phase plan for gradually

bringin g under regulation the lesser waters , with headwaters of

streams finally subject to permit under Phase 111 beginning

J u l y  1, 1977.  These r e g u l a t i o n s  did not s a t i s f y  the o b j e c t i v e s

of a l l  the o r g a n i z a t i o n s  whose operat ions  would be a f f e c t e d ,

of course. But they did provide a framework , arrived at publicly ,

w i t h i n  wh ich  the Corps could carry out the law as interpreted

by the court.
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T b -  I s t a u -5 a r i d  P o l i t i c a l  Actors l-itne’ r~~ e

Dur in nq I i 17 4_ 1q j 5 the issues began to . ‘r i l ’ ’r q e  ove r w h e t  ti -n

: - .~~‘t n o n  404 was to be in f a c t  a fe d e ra l  wetland s protect ion

a ct , m d  w h i r ’  * he v a r i o u s  p o l i t i c a l f a c t i o n s  were  g u i  ng  t a  1 1  r e

imp. ‘rh~-~ .- ‘ n c - - .’ir , n m e z u t  c a l  gr o u p s  and t h e i r  s u p p o r t e r s  a t t r i b i ~ t

t i c  he 1) 7 2  i’Wi CA a w et  l a n d s  p r o t ec t i o n  ro le  w h i c h  Cor iqr -ss

ti - id n i t  o r i g i n a l l y  in t en d e d . The e n v i r o n me n t a l i s t c c ’ co u t a - r t~iO n S

w - ’r - - i a - n , r - ~ by s eve ra l  Members  d u r i n g  the 197b  lioci s i S~~a 5 ’  0 -

m i t  ‘ - . ‘ : i ; -a r i n ;s.

~~~~ ; r i n c ip a l  i ss ue , w h i c h  m i t  t at e d  c o n s id e r a b l e  p s i  l i n i i ;

irs: h n - ~ 1in g li ’’ tw ’ -en p ol i tm ea l n - t o r n , was whe t h - r  1 - r i a r m i  n - . -;—

, I n n  i n n  w - i s  t e d e r n i  i n ’ e r re q u l a t i o n .  S p e c i a l  m t  er - a t  groups

- - : -r ser,t ing developers , oresters , and farmers oppot -n ed  t i i  -

f - - b r  m l r ’ - o a l n t  ory role i n  the basis that i t  was overly h r - a u —

( ‘r a t  rc  a n d  imposed new costs and r e s t r i c t i o n s  on n or r t - -n i :t~~~~~ i v i t ie s .

E n v i r o n m e nt a l i s t s  cheered  the m w  federal commitment to halt :

~ he b - s t  r u c t  iota of v a l u a b l e  wet  l an d s .

Tb . -  p ied  j on  of stat~~- v e r su s  f e d e r a l  r e q u l i t o r y  - m u t h o r i t  y

m r o s e .  The 197 S ica ’a u n l a t i o r i s pr i ivad. ’i i t a m  a r m  a c t i ve  s ta t e

r i ,  1 e

We l , ; - l i i ’v ; ’  t :o’r - i s  c o ns i d e r a b l e  m e r i t  i i i  h n v i n a i
t he  S t a te s  become direct l y invo lved  in the decision-
m a k i n g  p i r e n - e s s  t o  the m a x i m u m  e x t e n t  poss ib le-  under
‘h e  l aw.

rn tOy 51  dte ’ 1- have • - x i  s t I ng  ~-~~~‘ rmi t proy rams t a requ I at -

t b ’  same types of activities that will be regulated
t h r o u g h  sect  ion 4 0 4  of the FWPCA by the Corps of Engineers.
To the extent possible , it is our desire to support the
s t a t . -  in  i t s  d e c i s i on .  Thus , where  a state denies a per-
m i t , t b ’  t e m p t ;  w i 1l  not  i s sue  a sec t ion  404  p e r m i t .  On
t h  o t h e r  hand , i f  - i  s t a t e  issues a p e r m i t , the Corps
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would not deny its permi t unless there arc’ over-
riding national factors of the public interest wh i ch
dictate such action .9

‘-‘on; ’ states took a p ub l i c  oosition against federal regulation

of  s ec t ion  4 0 4  a c t i v i t i e s, as would be expected .  H owever ,

California ’s announced position , and that which was probably

: ‘r i v a te 1- ~’ h e ld  by o the r  s t a t e  r e p r e s e n t a t i v e s, suppor t ed  the

t & ’d e r a l  role  as permitting authority . The effect of this would ,

of cojrse , be to relieve state administrators of ti n ’.- ticklish

ch or * ’  01 adjudging permit application s where strong political

riressures would weigh in the applicant ’s favor and stron g

public clamor would oppose approval.

‘.‘h ’re the various political actors stood on the issue of

1’ €’ rie ra l regulation under Section 404 was recorded in a conipila—

tio n o f  responses to the 1975 interim final Corps regulations.

l e n  a p e r i o d  of 134 day s following publication of the regula tions ,

tb . Corps sought and recorded public response to the new regs .

Vigure 2 shows that , of the 2,084 responses received , 50% favored

ari d 43% disapproved of Federal action .’° More interesting,

t h o u g h , is a breakdown of who stood where  among responding cate—

y o r n e s .  Of c a t e g o r i e s  w i t h  ten or more responses t a k i n g  a pos i t i on:

Favor Federal Action

P r i v a t e  ind i\ ’idua l  (n o n — f a r m e r )  686 to 137

Envi ronmenta l  groups 152 to 9

26 
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D is~ p~~roved Federa 1 A c tiO n

Conservation district 129 to 26

Special interest group 75 to 67

Large corporation 110 to 10

State agency 83 to 26

Trade association 75 to 6

Smal l  business 62 to 13

C i t y  or county  official 55 to 7

Local government , oth er 51 to 9

P r i v a t e  ind iv idua l  36 to 5
( f a r m e r , r anche r)

Governor 22 to 2

Elected s ta te  o f f i c i a l  20 to 1

Law f i rm 7 to 6

P e t i t i o n  11 to 2

U .S. Congressmen 10 to 2

State , other  8 to 3

The political posi t ions are well  i l l u s t r a t ed  above : environ-

mental groups and private citizens (many of whom certainly

responded on beha l f  of envi ronmenta l  group i n i t i a ti v e s)  stood

opposite all other political groups on the matter of Federal

regulation of wetlands. The Government ’s actions through 1975

to re t a i n  the wetlands regulatory authority , viewed by the

Bureauc ra t i c  P o l i t i c s  model , is a r~~~u lt a nt  of a s ing le  p o l i t i ca l

pos i t ion  - t h a t  of the environmentalists - prevailing over a
host of other political factions . at,
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t b - i  5e ;~ S i t  i - - . ’ i ss u e  : - i s  i ’n i . - r - ; * ’ d  r t - i ; a r  t r i g  -~ r i - t  t a - I

t h e  - a r - i l  iU t h o r i t y  to prot .- ’t water q u a l i t y  has ir f- a:t

- m ai~~cl~~m n i t ; n  -~ h ic h  l ’ ’~1 isl it ’s land use, with the

co; ; ° 1 1 a m ( i f  f ’ii ’r iI i - m i ise control be irarj politic ally

on. ’ r i i a : ;  t i  most ot t h e  p l m ’~’e r s .  Court findings h a v e  estab—

1 i aki ~ - - :  t b - m t  ca * -r n i l  of it : c a r ip l i c a t i o n  to develop - i w e t l . m n e

is to n p -n ,. ‘r i 1 l y a u k  I n it ’ of tha t land . But those who

-n e : s , s ’ t *’ d *’ r i l  w e t l a n d  r i - n i l a t  i on  s t i l l  e l i c i t  suppor t  fo r

t l i t - i r c l a i m  t h a t  the g o v er n m e n t  i s  i m p r o p e r l y  d i c t a tin g  l a n a i

rI S C’ . ~i-n.’ crux of this issue is that wetlands possess

ch ar n i ’r ’rlstics of both land and water. Certain uses of

privately owned land cannot in general be barred legally.

But more otten the aquatic definition of wetlands prevails ,

i l l - i w a t e rs of the n a t i o n  are a nu b l i c  t r u s t  w h i c h  cann ot .  be

“ t~a ,~-.* ’m n .” In the , i b sc - r i ’ * -  of clear , detailed legislation ,

his iss ie w i l l  l eave  c o n t  cued opportunities for various

poU t i c i l  actors to mor war d parochial arguments about land

use con t rol.

b*’gis tt t i e  , .- t Li)tCi , 1976—1977

The most s i gr  n i - ‘ mn ’ govc•r a nan  -nit - n ’  t ions rt-ga rd i ncj tb -i ’ t n on

404  s m r , c e  p u b l i - ’ a t  a - a ,  of t J m . -  1975 r e g u l a t i o n s  h a v e  b e t - n  ~,assage

of t a -  W r i g h t  Antl (’ndrneni t m i 1 the House i n J u n e  19Th , i n i l f - m n l n m r * ’

i~~f t h e  Conference  r ’- i ,a nrna tUe in April 1977 to aqm et ’ i~~t i  wet lands

p o l i c y  , m r n - l  U . R .  3 1 9 4 .

The ( ) m i c * ’ ]J t S  of t h e  B u r e a i m ~’ r , m t  m c  PcI  i t  i c s  model , preva-

lent sin c * - late 1975 in  - h - a ’r i h i n g  qover r i r n a . ’n t  w e t l a n d s  r e gu l a t i o n
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a c t  i o n s , ~- r  - - ‘,-‘ i de  a good exp l a n~~t ion fo r  passage  of the W r i g h t

Am er id om an ’ . H a d  i ’ become law , that amendment would have

l i m i t e d  considerably the extent of federal wetlands regulatory

a;n ’ h a i t i  • y , as i l . - t ii ad in Chapter Ii. With the puruosa- of

ib-’:.-l op~~;a rn a comprehensive amendment to the 1977 FWPCA , the

House Puh~ ic Works Committee reported out a bil-i (H.R. 9560)

wh ich contained provisions (called the Breaux Amendment) to

modif y the federal role in wetlands regulation. The Wright

Amendment to ti .R. 9560 was a replacement for the Breaux

,kmendment. It was presented on the House floor on June 3 ,

1976 and , following several hours of debate (but no public

hearings), was passed by a 234—121 vote. The central

- issue was federal overregulation , and f l oar  debate i n d i c a t e d

a prevailing rationale that , as a result of NRDC v. Caiiaw~y

and the broad imp lementing regulations , federal wetlands

regulatory authority had i~oen extended too far and wi t hou t

Congressional intent. But the urgings of the special interest

groups opposing federal regulation had in fact been t h e

p o l i t i c a l l y  i n f l u e n t i a l  f a c t o r .  This can be r e a l i z e d  by

e x a m i n i n g  the co l lec t ive  vo t ing  power of the var ious  p o l i t i c a l

groupings which disapproved of federal action (p. 28). So

t he  p u l l i n g  and h a u l i n g  in June 1976 y ie lded a r e s u l t a n t

oppo s i t e  t h a t  of 1975 , when the j u d i c i a l  and a d m i n i s t r a t i v e

arms had c o n t r o l l e d  the outcome . Now the envi ronmenta l

i n t e r e s t s  were over taken  by those opposing federal  r e g u l a t i o n

and wetlands protection .
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i l i -r e  a S  ca 5 5 1 St  - ‘aacy also it t w ean  t h i s  O u t  n a sa l - - and t h e

o r a ; a n a  sa t  l o c a l  P roces s  m o d e l .  In  the  pas t , t h -  c o u r t s  hay ’-

c o nS I St  en ’ ], \‘ ~avo rc-nl t he  env i r o n m e n t a l  s ide of i s sues  more

t h a n  t he i l - s im s - o f  R e ; , r e s c - n t  i t i  v - s  h a s .  The House  a n t  ion

:m jJpr ’ n vita e the  W r i gh t  Am endment , r e l a t i ve  to he p o s i t  ion  t a ke s

b y the  j u d i c i a r y ,  i s  as the  O rg un i z a t i o n al  Process mode l w o u ld

prod  ic t

The re W e n i ’ n i a n y ,  i nvo l ved r easons  f o r  the  f a i lu r e  of t h e

Se nat e n n d  I t o - i n ; - - c o n f e re e s  i s  A p r i l  1977 to a g r e e  on 1 i . R .  3 l9~~,

c-~ t a l l  h a v i n i a  to b w i t h  w e t l a n d s  p - i l  i c y  a nd  the  W r i g h

i \ r i ’n  l n s ’n t  ~ rc’v i s ions  of t he bi ii . Tb. c o n f e r e e s  w en  - f iced

w i  t h n u m e r o u s , con g - i  ax i s s u e s  n s eve ra l  w a ter  no i  I u t io n  con-

t rol : tm era dnue n t  p o v a s i o n s , as w a - l i  as i n  the  - : a b l i c  wor k s  j - i n ;

b i l l  I i  w h i c h  i t  sad b e t-n  C i S n f l a t - d .  Tb ’ ia r li (’13l noint ran —

gardi na;  .~ec t  i~~~n O -  was - t  a s  aq e s t e d  - r , t t o r lu m  on i n a n i ’ n n n ’n t  i n

Phase III (u n - n  r w ;ai iafa the Corps c~ E n j i n n c - t s  was  ‘ - -  Pt -g i n,

on July 1 , l9~~7, -x ’ - r - i s ng I n : : l i a t  -m i t h o r i n y  over n h -  fullest

.-x ’ent of w t t e t s  a m a - i  wan - m d;;). l b -  t - e r n - n t e  ‘ e n t e r , - - : , ; m n i c—

ii l - m r l y t- ’ r i t t n - r  ‘-~‘ms ~~ie , w i - r n  a s w i l l n n n g  t O  . u l p r i ) V e  the much

lon :,’r m or a  - - r i m : ’ whach ‘ F i t -  HOUSe c o n f e r i - - s  i n s i s t - I  on , w i t h

• t a t -  i - i t  i - i r a - t i e  t h , m t  f e d e r a l  we; l an d s  p r o t e c t  i on  sh ou l d  c o n n  inue

i n t u l i  f o r c e  n a t  ii a t h- - r o ugh ly  t h - -  a n h r  n i t  n i t  ion-il wet l an d s

poli cy i ’ould b. l -q is la t -i :. Th is contest , ml on ni w i t h  th ’r -

FWPCA issues , l e f t -  t i -1 -  t w o  bodies i t  logqerha-ads anna: result h

arm Apr r 1 26 , 1977 , in the cent er rice comm i I t •‘ t - 1 robb ing H. R

3199 from further con si— l ’ r i t  m o n a  while it proceeded t o  work  ‘ant

agreement on the publi c works bill.

11



The hn -tn ate ‘oraferees strong ly f a v o r e d  a s t r i c t e r  f ed a r-t i

ro le  in wetlands regulation than tha t approved by the h ouse

in n the Wright Amendment. This seems to reflect , in accordarnci

a ulausible application of the Organizatio nal Pr~~~n - S

r a f l - t e l  to the two Congressional bodies , that the Sen-ate is t ie :-

mt enti’-O ’ to  the needs of the nation at large as i~ sees t h n - ~ - ,

- I t • h -  House  is more responsive to the ‘ wi ll of the

people” as represented by special interest groups. The outc ,-rn a.-

is a l s o  c o n s i s t e n t  w i t h  the n o t i o n  t h a t  the House is t !ae

more ,‘ur —nservative , and the Senate the more l i b e r a l , of ~be

‘ w -  bodies .
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I ON

W- - havt’ .-x - _irti ine I in t ins of A l l i son ’ s m a c l i - i s  Un ’-

f a c t o r s  wh i c h  i n f l u ’ n i c i - d  a o v i :r r a nlr n t p o l i c y  on w a - t l a n i ;  r c ’ g u i : t —

l o l l  lur i n ag ,~ t 7 2— l a 7 7  . A u s e f u l  ex t  r , ap o l a t  ion of t h i s

a n a l y s i s  w o u l d  be ~~ e- v aal n a , m f a ’  t o~- possible al te rna tive

a ’Ocr s ’ S t h a t  future- f e d e r a l  w e t l a n d s  po l i cy  r n a ~’ t a k - - . I n

this way we m i g h t  a ’s tim a t i - the relative lik--lihood o~ :ndopt ion

of the var ious alt ernst ives a n i  develop the essent i - il 1eat -u re s

of ‘he mos t likely fut u r e  p o l i c y .

The c r u x  of n a p c o m i  ng p o l i cy  dcci s icn s is wh -th o r to ra t a i n

f e d e r t  1 req i I t  t o ry  a u t h o r  i no1’ over the broadest extent of tb

n i ’ i t  • S ~~ m t e r s  , is is n-,w the- case , or to del i -pa te some a - -: - ‘c t

of r~~;u 1 i t o r y  i a t h - ’ r : t v  t - t he  c t a te ; . * ‘r h a ’r t  a r - -  U r n ’.

genera l a i t - n  n a n  i ’’es  :nv ailmsle to the  fenia - r - al - i e v e - m : i n n e r ’ t

I f  is w i i r  t h  p o i n t  i r m a o u t  t h a t  t h a s  issue is re l a tively moot
- i n ; f a r  as ac t u n i  - O - ’:- -l o ::i’ flt or ~ resr-rvat non of w e t  Ltnds is
- :onct-rried i~ the short- run. As i - ;  of f.m t he  case , ,a c ’ t acm I
• v i ’n t s  r I o  ‘ c  - ‘c u r  in n rn’Cise , u n i f o r m  c o a n t i l i  m c c c  w i t h
le-lera l i n t o - n a t  or p m - r c e p t n o c .  At  p - r a - s c f l t  F h i  i l b b i i a u t  the
Un i t - l :- :t-tes t I n t ’ r e m l effects of Section 404 v ar y W i ila ’l~

rom St 3 t ‘ - to  s t to . I n h o t -;. - stat C’S , such  as ‘I n s s a c h u sr ’  t t 5
w h i - ’h h i v - - a strong , protection— or ien t c d  St a t e  w ’ t  l a n d s
policy , her - as re 1 - n t ly e  l y  l i t  t i t  v i s i  lii 1 ty  t o t h e  f eder. i 1
t i e r Im. In  i i t h i a ’ r  S t a t  a n : ; , such as Florn i i m , t-~t ’ a ’ t  o n  4 0 - I  corn—

p r i -;eS 1 S t  n o - n a me ’ h n n r s m  w t a m c h  has been a t i ~~l i a - h e f n a - c t n v e l y
to b a r  d .’vt’lupntna - a t i i i  valuable w - tlands. And e l r o ’w l c - : n - ,

such a ;-; f o r  example in Louisiana , s t a t e  p o l i c ie s  h av e  u — a-n
n t - I  it i v e l y  l i b e r a l  t o w , t r n l s  d a - v a l o l i e r s  w h i l e  t ime  f t -d r ’r a l  r e t a -
i n  t h e  r e g i o n  has r em a i n e d  l ess  visibl e . So in

t i ’ t u a I i t - ~ t h e  i p i ’ l i c i t  n o n  O F  Sect  i on  4 0 4  as a wel  k i n g  -,~ t - t —

land s p i t  -‘- - Lion mnae Isn;r - - is p r e s e n t l y  l e p t - r a t t e n t  on l o cal
f a c to r s , e sp e c ia l l y  economics , p o l i t i c s , and r eg i o n a l  vj l a t - s
and  m t  t o o t s .

~~~~~~ 1~~~~~~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 
- - -—— —--—-—-- - —..-—.— — - 

~~~~~~~~~~~~~~~~~~~~~~~~ 
— -‘-—

~~
-— -—--————- 

~~~~~“
‘ ‘:‘ ? 

—



• r -~‘F - u n  F ht - ‘ i 1 1 ‘ - - - - m 1 r a - g u i  a t (  r y au t h e r  i t  y ov - r
f l i t ’  b r n i m , b ’s’ e x t n t i ’ of tb: - r n - n t n - a n n ’ s w a t e r ’s ( f l a ’ -  ; t ,t f i ns

u o)

• dives t the f eni. -r - m l regulator y authority and deleqata-

~ O t ’bia ’ s+ a t a ’ s  regulation of all but major (tradition— all y
navi e-ahie) w a t e r s  a n d  t h e i r  a d j a c e n t  w e t l a n d s  I t ac
w~ i e h t  -a n d  Towe r Ame n d m e n t s )

• d i v e s t  and d e l e g a t e  w e t l a n d s  r e g u l a t o r y  authority on
a s t a t e — b y — s t a t e  b a s i s .

Pc - fm ‘n Section 404 Status Quo

W h a t  a re  the  prospects for retaining the ~~~~~~

in da’ ’init ’:-l y ? A l l i s o n ’s Models II and III sugges t  t h a t  these

P° s an e c t s  a r e  slim. The h ouse of Representatives has estab-

l i shed  - i n organizational routine which yielded the provisions

n f  the’ W n i n h t  Amendment twice , i n both the 9 4 t h  and the 95th

Conqi- ess. The House position , instituted and maintained

t h r o u g h  bureaucratic political influences which contir .’ie to

-m e t , h- as become an es t ablish ed organizational r o u t i n e . I t  is

h i :hi y u n l i k e l y  t h ~n t the h ouse membershi p would enact any

s ig n i f i c a n t  c h a n g e  to t h i s  r o u t i n e , w h i c h  means that we can

expect  c o n t i n u e d  p r e s su re  f rom the House for  a r o l l — b a c k  of

federa ceyulatory authority.

The Senate’ has so fir opposed the House pressure , but

not through any a-ntrenched attitude favoring indefinite con-

tinuation of S.’n;tion 404 provisions. The Senate routine is

based on t he ’ rationale tha t regulation of wetlands should not

be delta j-n t ed u n t i l  an adequate , deliberately prepared

nati am:.tl wet l a n d s  policy is developed . Indeed , the Senate in

Sel l .-n ’ h ’ - r  19 7 6  r a ’ t e r ’ t e n h  by onl y a s i n g le vote (40—39) the Tower )
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I t  n a ’ ,’ 5 ’  o n l y  a n - n f l  a r a t  t i m e  ut -n t 11 ‘ a  h - n i l -

responds , is l id the House , t o  he j ,o l  i t i i ’a l  j n f l j e - n r a e s  w h i c h

oppose ftsit ’ral r t s n n : t m t i c , n n , afld (or) -ncIo~~ts the stan-i that

continued federal regulation of all waters is unnecessary a n a l

can be diminished .

The A d m i n i s tr a t i o n ’ s rational posi tion i s  stated ira ‘he

Presiden t ’s Environmental Mess-i-jo to the Congress , w h ich s en s

c o n c e r n i n g  w e t l a n d s ,  “ My f o r t h c o m i n g  a m e n d m e n t s .  . . wi l l  i n c i n a s i -

proposals to improve wetlands protection and to - m u t h o r a z a ’

the s t a t e s  to assume res p o n s i b i l i t y  f o r  ca r r y i n g  out m a j o r

portions of this program .” 1 Senior Corps of Engi n tnt- rs officials

have c o n s i s t e n t l y  favored delegation of regulati oma ) V ( - 1  non-

n a v i g a b l e  wate rs , and the Corps ’ 1975 r egu l a t i ons , which pro-

vide for active st t tn participation in the Section 404 process ,

have encouraged state regulatory procirams . So the A~iriini st rati on

can be expected to opt f o r  leg a 1s t ion to r o l l  back t i n e  uresent

federal role.

The Posit ions of t h e  i a r i n a c i t n 1 g o v e r n m e n t  ,a et  or:; , t h en ,

seenn n set against i ndefinite retention of Section 404. Un le ss

t h e  e n v i r o n m e n t a l i s t s  a r e  -abl e to mount new , strongly persu .asiv .:

political arguments , some chan ge’ in n th e  p r e sen t  pol icy is likel y.

Dele9ation to F h e s t a t t ’ s

-4 Tb’’ R a t i n o i , m I  A c t  i ) t n oda l ~~~~~~~~ that the ‘;o’’a-rnmt ’nt

s h o u l d  f a v o r d e b - - ; n t  a i r - , of ‘,~. - t I n n n I : ;  r ’ ’ p m l , t t  m e n  o t t i e  s t , a t e t - n

sow . ‘t ’t t t -  f l i t - m a ,  t a t  F - - b - n  i l  -~ a’t ’ n - - - ; n t  i t tora , t im ’ ’ i m i a r a c t  a c u i t y

of t h e  f e de r a l  b u r t -  i - i 0 I ’ ’
~~ I I  1’ a n t - j  I t )  P n e i ’ . - t ; S permit: ; which
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r o n u l d  number  50 ,000 or more pe r yea r , the precedent of other

-ni\’ l f l ’ ,-\ p r o v i s i o n s, and the “states ’ rightb ” concep t a l l  weigh

i t :  favor of delegation . Even most environmentalists would

: r e f e r  that regulatory -m uthority be at state leve l if su ffi—

‘i ’ :it t n : s r ; m n t e e s  existed to protect wetlands adequately.

b!o wn - v e r  , organizational routines now in effect do not permit

cie l- ’- : t ’ mnn n  of Section 404 authority to the states. No

ei ’- aaal wc-tlands policy exists which would satisfy the orqani-

,‘,i’ ions involved. Most importantly, the states should prove

t h - m ’ a t e ’ , care capable of exercising a competent wetlands

r a ’ : - ~~l t ’ ion  p r o - t r a m  before  au th o r i t y  is delegat ed. Resu l ts of

I I a 7 I n  s u r v a - y  a l n aw -d t h a t  p r o bab l y  no more t h a n  s i x  s ta t  a’s

“ - - i  be ‘--a n t - i - t n -nt , by v i r t u e  of state leg islation ari d a regu—

n a i r v  p rogr am in e f f e c t , to carry out the functions of
2

ha- - - t j on 404. Even recognizing the strong political influ—

- - n-a- s pressing for delegation , i t is u n l i k e l y  tha t , u n t i l

n ew  f e d e ra l  and s t a t e  r o u t i n e s  are e s t a b l i s h e d  to guarantee

j 

some m n n i m u m  degree  of w e t l a n d s  p ro t ec t i on  by the s ta tes,

the C o rnq r t s s w i l l  over r ide the  ba rr ie r presented by the ab sence

n t  o p e r a tiv e  f e d e r a l  and s t a t e  programs . Ira a d d i t io n , as the

Il iblIC becomes increasingly aware of the recently learned

‘i c i l nn - s of W e t  lands , political opposition to wetlands degrada—

t ~ai nm can h a expected to increase .

Thus , according primarily to the concepts of Model II ,

urtrestr j c t eat  delegation of Section 404 tnt all states seems an

unlikely government outcome .

)
36

- - 
_______________ 

- 
~~~~~~~

-- - -  --—----- -
~~~~

—--- “ ‘ -_—‘



Dc i t — g a t e  S t at a - — l y — S t a t e

t~~ the  two alternatives just discussed are no t l i k e l y

outcomes , then some middle ground must be found which will b-

a more feasible action. If no delegation and all del e g i t  a - a n n

a r e  not  probable , then some measure of delegation is a n o r ’ -

likely outcome .

Assuming for the moment that federal wetlands protect in::

criteria can be arrived at , a procedure could be establ isha d

to authorize federal certification of individual state we t-

l anui s requlator-~’ programs . Fhis procedure could b t -  s i n ; il - nr

to t h a t  now in effect under Section 402(b) of t h e  F’WPCA :

t h e  National Pollutant Discharge Elimination System (NPDES).

P r n 1 ~~i this system , individual states may apply for and , upon

EPA a p p r o v a l , ue g r a n t  e-~i m a t h o r i t y  to issue p e rn :n n ts for - a a s —

crm nrges of p o l l u t a n t s  i n t o  the  w a t e r s  of the U n i t e d  S t a te s .

In the suggested procedure , Section 404 would remain applicable

to the navi gable waters (as tradit ior ;~illy defined) and their

ad jacent wetlands , and protection of non—na v igabl e waters

would b - ’ delegated , upon feder,ml approva l , on ~a s t a t a — — b y — s t a t e

basis. St,ite permits could be issued sub p a t  t o  f t - i -ral

‘ t u i - l e  l i n t - s  des bjned to insure that the Stuto -s employ in adequa te

wetlands protection policy.

To implement such a policy effectively would require over-

coming a t  least the followin i problems :

• Present lack of a comprehensive national wetlands
policy with ndeqta nte wetlands protection cr it eria.
(Even under the present Section 404 system , wetland s
protection is actually not uniformly administered .
A comprehensive , uniform national policy would be
twa -n harder t a n  achieve under state administration.)
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• The p o l i t i c a l  and a d m i n i s t r a t i v e  h a z a r d s  i n h e r e n t  in
the Administration havinq to certify some state pro-
grams but not  -nthers. (Although this problem has not
mi r u d ra l y constrained NPDES imp l ementa t i o n , the political
imp l i c i t  m on ks connien’t a d  w i t h  p o l l u tan t  d i s c har g e s  a r e

n i b m b l y  less F i i u n ,’hy  t b a n  those  i nhe  r a n t  i n  S e c t  ion
4 0 4 , wi th its lurid use control connotations.)

• Prov inh in n r adequate incentives to all states to
ra stitut e a qua l i f y int~n wetlands p a - i -mi t prooramn .
NPDES de lentati ons have stall t ‘d r- a - c ent  ly  bec om se

many states have not staffed themselves to assume
f he funct i c -n i  ~~~.

• Regional coordination problems , where permit policies
nay vary across state lines - m d  stymie a permit
~i:ip I icant faced with different jurisdictions.

It is beyond the scope of this paper to develop complete

solutions to these problems. It is the writer ’s presumption

f- ha t -approaches can be found , g i ven  time and qovernmental

dedica’- ion , which will overcome these obstacles. A necessary

‘irst step is a diligent effort to develop a comp::ehensive

na t ional wetlands policy acceptable to the Congress. To be

e-~ ta- ctive , this policy must:

• provide for cooperative efforts by local , state, and
federal agencies ,

— • recognize that “the public interest;’ as a decision
cri terion for permits, varies reqiona lly,

• provide incentives for each state to develop a qual—
i f i i n g  pe rmi t  program , and

• p r o v i d  a f e d e r a l  r e g u l a t o r y  “hamme r ” to back stop state
arid local p e r m i t  programs for  cases where political
pressures not representing the national interest . may
a a ’,a -rr u -  st-n te power.

a ‘rhere are conditions highlighte d by Allison ’s mode ls wh ich

would h r or l ( t a ’  (Joverrunent ade 1- f ion of the program generally

described above. Rati onally, the concept is attractive to the
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special interest groups  involved. it diminishes onerous

federal overreciulatiorm , but would retain a suitable wetlands

protection mechanism if properly implemented . Permit app li-

cants such as farmers , ranchers , foresters, and builders

would generally be faced only with state, not federal, approvals.

Organizational processes should find the proposed concept

suitable. Those states with viable wetlands regulatory programs

will be able to operate their own routines. Those states

not  meeting federal criteria would presumably be the object

of pressure from the varicus political players to get their

prog rams in order. The Corps of Engineers should be satisf ied

to be relieved of much of the Section 404 permit workload , but

could be expected to retain authority ira navigable waters , as

it always has.

In che Congress , backers of the Wright and Tower Amend-

me-nts should find the procedure acceptable since it incorporates

the major feature of diminished federal invo lva ’nna -nt. F’rom the

Admin istra ion ’s viewpoint , this alternative f i t s  t h e  inten t

of the President ’s wetlands pd m cy messag’’, - i r a - I  f - m i  ri- 1’ w(’l I

b i s ec t s  the positions of t h e  Corps of En-j u n e - a  a -; arad t i m - ’  1-d’A .

There’ would be c o n je c t u r e’  as to whether the Corps or he EPA

should be the f alt - r ,i 1 ari~irovinq ,iuthor i ty for stat a -  - m ’oqx~~mms

- m  p r a ) a ’-’ss i nvo lvi rn-n (‘oFt-n ; of L a m - t  u nce r a ; m ecommeuida t ions and

EPA approval could be ( ? f t O C t l V a ’ .

Conclusion

Th i s  e x t r a p o l a t i o n  was not in tended  to p r e sc r i b e  1 detailed

leg i s l a t iv e proposal , but  ra ther  to de termine  the r e l a t i v e
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f e a s i b il i t y  and l ike l ihood of three  genera l  a l t e r n a t i v e  courses

which federal wetlands regulatory policy may take . By using

the  lessons learned f rom e x a m i n i n g  recent government ac t ions

through the app lication of Allison ’s models , a set of obser-

va i ons  were made about likely future government behavior.

‘ace found little likelihood that the present policy (federal

re -nul at ion of the broadest extent of wetlands) would continue

indefinitel y, primarily because of bureaucratic politics. It

appe’ared unlikel y, in view of organizational processes , that

wholesale ’ delegation of wetlands regulation to the states

would  be approved . R a t i o n a l , organizational , and po l i t i c a l

factors suggested that a median policy, to delegate authority

for wetlands regulation on a state-by-state basis under

distinct federal guidelines , could be the most likely outcome

~~~ the government process.

)
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snnt -c j , ml interest groups involved. it diminishes onerous

federal overrequlation , but would retain a suitable wetlands

protection mechanism if properly implemented . Permit ~ippli-

cants such as farmers , ranchers , foresters , and builders

would generally be faced only with state , not federal , approvals.

Organizational processes should find the proposed concept

suitable. Those states with viable wetlands regulatory programs

will be able to operate their own routines. Those states

not meeting federal criteria would presumably be the object

of pressure from the various political players to get their

programs in order. The Corps of Engineers should be satisfied

to be relieved of much of the Section 404 permit workload , but

could be expected to retain authority ira navigable waters , as

i t  always has.

In the Congress, backers of the Wright and Tower Amend-

ments should find the procedure acceptable since it incorporates

the major feature of diminished federal involvement. F’rom the

Administration ’s viewpoint , this alternative fits the intent

of the’ Presiden t ’s wetlands policy message , arid fai rly well

h i  S e ct S  the positions of the Corps of Ermy i ea rs  and t i m - a l-d’A.

There would be conjecture as to whether the Corps or t h a -  l- : i’A

should be the  f e d e r a l  a p p r o v i ng  a u t h o r  i m y  F n u u  a t  a t  a -  ~‘F n-g u mans

a p roc- -ss i nvo lvi r i g  Corps of l-:r:q i nee rs i e(’n )n mnra (’ nida  t 1 - - i S - m rid

EPA approva l could be effective .

C o n c lu s i o n

This  e xt r a p o l at  ion  was not intended to i ’m -ser a i n ,  - a d~~t -a led

l eg i s l a t i ve  proposal , bu t  ra ther  to d e t e r m i n a ’ t h e  r ” l , a t i v t ’
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APPENDJX A

Section 404 of Publ ic  Law 92-500 , The Fede ral

Water  P o l l u t i o n  Con t rol Act Amendments of 1972.
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F R l’T FI~~~.t ~HF PRESII)ENT’S ENVIRONMENTAL MESSAGE TO THE ‘O NGRESS

\lu~ 23 , 1977

~ [IL ‘\NDS

Ira ’ nt n portant ecological function of coastal and inland wetlands as wel l  known to
ir~ l a ’S Pt sta . Tic  Fast ing benef i ts  t hat society derives from these ara ’ ,ms of I - n -  far

e s . ‘ ‘ i ’d ~‘~e u r n u : n n n ’ d m a t a ”  advantage their owners m i g ht get frorn draining or f i l l ing t t n t ’ i ’ n .
f - a a,’ a r  la s t — n c - t i - a n  shifts ea ’onomn ic and erms - iron me nt il costs to other c i t m i a ’ n m ’ , - - a f t a ’ :, ri

o r s ’,, m r a ’s--St  ho u a v c ’  mad no voice in the decision to alter them,

a’ are taai ’rg wetlands at the rate of some 300,000 acres ~. - near. ~ hi ! ’ ’  ‘ n _ a r u v  ‘.a t
I ‘ - I ’ , ad: iH , l t n , a !  c i t ’ s  n ’ l oprnents  which have caused this loss tidy once it .i -. been .mppropra a t a - — -

a, n p ’  a t  ill ‘ a u a s  b c—- s “ m ust now protest against the rurnul , it i  n-c a ’ t  f pi ’ ts  of redni - mg

o ,a n ‘ - il ~ et lands it rr’j t ~e. For these reasons , I din proposlt ’ig a - ‘ ot t  a’ r ted I eder it ‘ ‘ t i - a r t
I,’  prot ‘ct our ss ci lands. This includes the fol lowing steps:

(I) Im nc~ federa l government will no longer subsidiie thc dcst - j ’ t i - , t a  - a t

~s a ’ t ~- .itids. I .i ni today issu ing an Executive Order directing all appropriate federa l ~genr- is- .
no r- ’lr,i~ri t orn giving financia l support to proposed develop m en ts in wetl ands - a ’ , l a ” .s t he’

u u ‘ ia ’te r rn ines t hat rio practicable alternative sites ex is t ,

(2) 1 support i m plementation of the Federal Water Pollution Control \a’
pr~ -~ ’-~ i - a i  ‘,shich regulates the filling and disposal of dredged materials in all u .S. wata-rs or
,,as’, u i  a ’r l .s ’t lands. This important program is essential to wetlands proten tmi3 n , hilt a t
s in ~~nj1d a” - , nrr m ed out in d way that avoids undue federal regulation. The present pro~ r a - r a
a ’ c ’ ’ - ip ’~ ‘as a r n ua!  farrt iing, ranching, and forestry practices , and it allows for general
p a’ a - - n i t s  th,.it do not tie up individuals in unnecessary red tape. These provn ’aions hay” m~
s r i p p a a r t .  \~n arthco mn ing am endments to the Federal Water Pollution Control Act ss iL l
m n ’ i - ~ci” proposals to improve wet lands protection and to authorize the state s to a’aa ’jme

a ’ .pi’a a a s : 5 i l :  in for i cir ry : m ’ ig out m a jor portions of this progrann.

(3) To protect and sustain water fowl  for recreational enjoyment , I am
pro posing a budget increase of $50 million over the next five years to purchase wetlands ,
and I ‘sa-.-” already included in both the FY 1977 and FY 1978 budgets another $10 million
b r  t : n a s  pu rpose. I also urge the Congress t o enac t legislation increasing the price of
na~~rdt m ry  bird conservation and hunting stamps (the so-called “duck” stam p) so that

m a - b :  t no rmal rcsermm jt’ will he available for water fowl habitat acquisition.

CC~AS T A ~L BARRIER ISLANDS

a ndsta l barrier islands are a fragile buffer between the wetlands and the sea. The
18 1 ‘)a rrie r islands on t Ime At lant ic and Gulf Coasts are an integral part of an ecosystem

!o- lps prote(:t inland areas fro m flood waves and hurricanes. Many c-f the m are
- m r ’c -  ihfc ,,irid riot suited for development , yet in the past the federal government has
subsh ’~i zed l i d  mt msur ed new construction On them. Eventuall y, we con ex pect heavy
en - inomnic losses fro m this shorts ighted policy.

1\bout 68 coastal barrier islands are still unspoiled. Because I believe these
n- ~iar1ing n a t u r a l islands should be protected from unwise development , I am directing the

Sei r t ’ t d rn  of t nt’ lnt ’rior , in consultation with the Secretary of Commerce , the Counu ’il on
E’ ns ’ n ”o n a i r i e n ’ ,a! Quohty, and state and local off icia ls of coastal areas , to dev elop an
“ t f ~~i t i s e ’  plan for prote ting the islands.

His “port should include recommendations for action to achieve this purpose.
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PROILCIION OF VI-E TLAN D” -

a . ’  c - f  i n , ’  i i a t F a o n ’ a t ’ , y n ” at ”cI in in s h~ t h e  C o n s t i t - a t i o n  c- ’ , :  .n a t iii-’ , - , f n ’ - ’

b I i t a ’ n l  5’ , n t ’ ’a -d ‘ \ : n u a - n  a - a , a na l  c-a I ’ r n’s u at - . ’ n it - i t  t ic’ I a i , t ’ ’ r l  St , t t ’ ”  - , f  -\ - ‘ ‘ a  - ~m , n n
I a n : a ’~~, i n r -  a ’ nt t :uc \ , n t i c - t i a l  E n v a r o n n n i e u n , i t  P c - h i -  -\ i  m it 196~ , as , i ’ n t ’ a i ’I a ’il (.2 F t t ’ , ,  ,
et ‘a ‘

~j . ), n i order to ,ns c - id  to t n n a ’  i - s,~ ~~~ t p n n s s  a ) IC tflc long ati .1 ni or t ter m adverse a rn I )~n - Is
a , a a , n t ’( l  , s u t ’ i I a’ nln ” t r u c t a u m fl or a r i odif i cat ,nia u of wa ’tlands arid t o  c-~~c - u - j  d i r- n I - r  and a ”a I

s h I n - - r I , n t  new - c - n m n t r u c t i ’ ) n  in wetlands wtue r n ’ v e r  there is a pract icable u l t ’ ’ r n u u t i  5” , 1 IS

is n ob y ‘ ‘ a  dc ’ n o n a’. f ol lo ws:

Section 1. (a) Each agency shall provide leadership and sha l l  take an t ori • a

- a n  a : c ,  a n a a  Le t u n ~ den t r ia r t a - i a , , loss or degradat non of wetlands , amid to prr’s- v C anic , ’ ’’~b n,u:  i a ’
t a ’  ail ;r at , t n , i n  Dn ‘ n i t ’  f - al vol at ’ s  c-I wetlands in carrying otit t ie ogenin n- ’’~ responsa hi l i t ,  n-n

I - un (I) t- .(unring . :nawl ig ;nig. and disposing of Federal lands and f a-,’ n l a t a o s ;  and (2 ) pros d n r n k

Feder,h undertaken , financed , or assist ed construction and im npro sm ’ ’ n a  - r uns ;  a C ’

3) - ,~nun n i j r  t u - ig Federa l ,,u’t i  vi t ies and progranns at tectin g land in n, ’ , in - l - nd in ig  ha: nc’
iu ’n ited t n  a ut a - ’r and related land resources planning, regulating, and a c - r n n a ’ g ,.ii i n n  t i n ’s .

(b) T: us Orucr does not apply to the issuance” by Federal age ’ r i- a n -n  of pn-n i i i t a .
1. ‘O- .n-S , or all o m -at ions to pr ivate parties for an ta v it ies involving wetlands on non- [n’i ’, r ’ r ,n I
p roper ty .

Set . 2. (a) In f - in  t a c - r a t  u a ’  ,
~f “na’c t ion I 0I(b)( 3) of the National [a s i  ro u ln i  “ unt . ,j  l’ol n-n-

- t 1)6 ’ )  ( ‘ .2 I .S. ; .  433l(h)(3)) t o  irriprove ’ and coordinate Federal pla in . I i a -  t i c - a , ’, .
pr~ign c- i- c - n u n  ‘sources to the ernd that the Nation may attain t ine ~ (1,’ - ,: nc - a ~~~~ ‘

h n ” a i m ’I a -  al -ant ’ s ca t t he environment without degrddation and risk to hesi t I n or a a t n - t y , ‘ n -  ft
to the extent per m nitt nt d by law , shall avoid undertaking or providing c - n n u s t , n u u i a ’ for

new construction located in wetlands unless the head of the agency fiti ds (I) tha t t b i ’”e a ’ .
no proc tin-abl e alt err iati ye to such construction , and ( 2) that the proposed a’ ‘ t i on  n r’,c t u n d a ’ n
all pra tc ’ab li” ‘au c’ ,lnin rcs t , n nnin i mn ize harm to wetlands which may result fro m sea - l i  use.
In r n u c -~~i i g  this finding time head of the agency may take into account econom ic ,
“‘ u s  iron inea ntal amid other pertinent fact o rs .

1 i- Fm , n o n ’ a a n  nIi.ill t iso p r c - v m d~~ opp or t aimii t~’ for earls’ publi c n - cs ow c- f m a y  plan’.
a r d i l n a a ’ . , i t -. I- m r i n n ’sS ( onstr ni i - I ion ri wet lands, in accordan ce ss t i n  ~i’s t moma dbb)  c - I

C sc ’ a i i i  v i ’  a,’irnk’n No. I I  5 14 , a’, annet ided , inc luding the development ,af procedni res to
n n  I - a- - i p h i n  a tn m a ’ . - ab j n ’c t a va f or Federal uu - t  ions whose impact is not s iga m a I i -  ‘ , i n mt  enough to

require the p reparat ion of arm environmental impact statement under Se t i , i nt  102 (2)(C ) o f ‘ -

t lu ”  Nat ional Environmental Policy Act  of 1969, as amended.

Sen . 3. -\, u~ roq in’sts for new aut horizations or appropriations trans m i t ted  t u n t In t’
OIl a ’ a ’  of Managemrie’nt dnd Budget shall indicate , if an action to be proposed ss ill he
lo ated in wetlands , whether t he proposed action is in accord with this Order.

“a’ - , 4. V. b a n ,  [c ’aIo r , i l l~ -owned wet lands or portions of wetlands arc ’ proposed t o n
lease , a ’ a s ” t m c n t , r igh t —of—way  or disposa l to non—Federal public or private pdrties , the
Federal ig a ’ n i a  -t shall (a) refer ca na e in the c’onv(’ydnce those uses that are restr icted uinilu ’n

ident i t  it’ d F a - den i i  • Stat e  or ri it w ’ ’t lands regulations; and (h) at tach other apprc-pria t - ’

‘ ‘ ‘ 1 ’  - -  t a - a n , , - t I , ,  - n - a ’ ’ ,  at Int ro pe rt ia ’ ’. by t h e  grantee or purchaser and army s i n  i’a ’a’ ,a’-r
C’ k’ t ’p t 55 hI ’ ‘ m e  pr a ) I i  )n i a nt  hn l a  ~ or ( ) wi t  hliold sin h properties fr o mn dinpo”~il.
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Si ’ , 5 . In - _ m a r rag out the aa ii vi ti c ’S described in Sc- at i on 1 - if  tbi~, Order , each
c - ga ’ - ’ , -

‘ shall - a n a i s u  t a ” -  t ,a ’ t o r s  re levant  to a proposal’s e f fec t  on tb a e sn i rvi vo l and qm ia l i t y of
t a ’ a n - t i  ta i l’., ‘\ r mmu ing t ‘ ac ’ na ’ f ac to r - . are:

( a )  pub- i l -  health , safety,  and wel fare , including water supply, qu a ln tn , recharge and
du n i~trgn ’; po l i r i tuon;  f no d and stor m hazards; and sediment and erosion;

( 5 )  anman ’ n t e n anice of natural systems, including conservation and tong term
p r n n i b n i ’  t u v i t v  of c-x ist ing f lora and fauna , species and habitat d ine rs ,  a y  and sta hi lu t y ,

s n ’ - c - n g a c  utm l nt n , f ish , wi ldl i fe , tim ber , and food and fiber resources; and

(c) ni t ncr c- na” . c-I wetlands in the public interest , including recreatnonal , scientific ,
c-nd ‘ a b I - iral -ins’..

“a” 6. -\ -. a llc -st ed by law , agencies shall issue or amend their ex is t ing procedures
i n  a n u~f ’r ~~ n - n a , ,  p l w i th  t his Order. To t ( ns ex ten t  pos-~u h i c , exist ing pro ‘n’a ’’.. cinch as
• i iS n ’. , , a f  l’ ne nCoun cnl on Environmental Qual i ty and the V. ater Resources (‘ onnnc i l, s hal a Sm’
- a t  h r  ,a’d t f a t  t i l l  tSp’ requiremnents of this Order .

‘nc’ , , 7 . “\s aised in this Order:

( a )  The tern nm a agency~
a shall have the same meaning as the term “Execut uve agency ”

i i i  ‘‘ia ’ t in ) f l  10) of Tit le 5 of the United States Code and shall include the miii t a rv
t ’ u a ’ a i t ’ .; the d i rec t ives  contained in t his Order , howeve r , are meant to apply only to

I a a 5 n s a ’  ~i gc -maa n€ ’ s ~t hi- In perform the act iv i t ies described in Section 1 which are located in or
m t ! n ’ t u r l g  55-etlands.

(b) The term “amew construction” shall include draining, dredging, chanrielizing,
f ! i n ’ ng .  diking, im pounding, and related activities and any structures or fa ilities begun or
u’ i ”annru/P ’ (  a f te r  the ef fect ive date of this Order.

(c) T’ n” tern, • a wet ldndsl! means those areas that are inundated by surface or ground
\¼c -”~~ 5 5 a t h  a frequency su fficient to support and under norm al circu m stances does or
wou ld support d prevalence of vegetative or aquatic l i fe that requires saturated or
sea sonally sat- i rated soil conditions for growth and reproduction. Wetlands generally
inc lude s s u r ’ a ps , m arshes , hogs, and similar areas such as sloughs , potholes , wet meadows ,
r a v e n  overf lows , mud f lats , and natural ponds.

j Sec. 8. This Order doe s miot apply to projects presently under construction , or to
pro be ,  in for 55h ich all of the funds have been appropriated through Fiscal Year 1977 , or to
p~ oh r ’ a I’. and programs for which a draft  or final environmental impact statement w n l l  be
I n I i ~i b p r ior tO October 1, 1977. The provisions of Section 2 of this Order shall be
iaa ap lm- imen i ted  by each agency not later than October 1, 1977.

Sen . 9. Nothing in this Order shall apply to assistance provided to— emergency
wor k, essential to sa ve lives and protect property and public health and safety, performed
pursuant to Sections 305 and 306 of the Disaster Relief Act of 1974 (88 Stat. 148 , 42 I .S,(”.

-
‘ 

5145 and 5146).

Sec. 10. rn the extent the provisions of Sections 2 and 5 of this Order are
applicable to projects covered by Section 104(h) of the Housing and Community
L)”velopmnent Act of 1974 , as amended (88 Stat. 640 , 42 U.S.C. 5304(h)) , the responsibilities
under those provisions m a y  be assumed by the appropriate applicant , if the applicant has
also assumed, with respect to such projects , all of the responsibilities for environmental
review , decis ionrnaking, and action pursuant to the National Environmental Policy ,-‘nn t  of

as ,,jmended.

JIMMY CAR ER

THE WHITE HOUSE, 4May 24 , 1977. 6
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