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The history of Hational Guard invclvement in the
control of civil disturbance is reviewed with emphasis of
those incidents which contributed to demands for legal re-
straint on their use of force in such operations. The dev-
elopment of the present judge made law and of current pol-
icies requiring "minimum force" in control of civil disord-
ers is followed by an explanation of the dilemma facing
guardsmen as a resul: of that concept. The acceptance and
understanding of the doctrine of minimum force and of the
willingness of guardsmen to use Iorce when necessary to carry
out their mission in this legal environment is/measured by
primarily subjective means. Problems encountered in train-
ing and suggestions for continued effective training conclude
the essay.
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THE ROCK AND THE HARD PLACE

USE CF TORCE BY ARNG IN CIVIL DISTURBANCE OPERATIONS

The history of the use of the National Guard in the con-
trol of civil disturbances and enforcement of the law is as
long as the history of the Guard itself.l The history of
attempts to impose liability for excesses and to limit the
force used by the militia is nearly as long.2

The incidence of civil disorders serious enough to re-
quire Natiomal Guard intervention increased greatly from
World War II to 1969¢3 The intensity of the disturbances
and the magnitude of National Guard involvement evoked
greater public debate over its role than throughout its
previous proud history.u Probably the greatcst catalyst
for action to restrict the use of force was the Det.oit
riot of 1967. Those analyzing the situation charged both
the police and National Guard with indiscriminate firing.s

Despite misgivings as to the training and capability of
the National Guard for law enforcement missions voiced after
the 1967 riots, its continued use was predicted. The con-
ditions for civil disturbance still existed and the National
Guard was the only organization available to the states
"with sufficient man power and appropriate organization and
equipment to assist local police departments in riot con-
trol operations.”6 Controversy over regulatory requirements
for federal assistance and the relative performance of the
National Guard and the later arriving active army forces led

to an informal consensus of the governors and adjutants
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general not to again request federal troops.?

As the debate, litigation, training and policy changes
described below progressed, the numbers of civil distrub-
ances requiring intervention of the lational Guard dropred.
The campus riots of 1970 added to other types of civil dis-
turbances in the same year sharply reversed the trend.

The unfortunate incident at Kent State in 1970 gave new
impetus to the efforts to limit the use of force in control
of civil disturbances.9 Although the question of culpabil-
ity has not yet been finally determined, none could applaud
the actions of any of the participants.lo Few failed to
take sides.ll The Guard had suffered its "Hy Lai”.12

At least some fatalities at the hands of the lfational
Guard in the summer riots of 1967 were documented.13 Limit-

ing itself to the period from January 1, 1968 through April

|
]

30, 1970, the National Guard Association of the United |

States was able to say that the only civilian death that
could be charged to the National Guard was an armed robber.lu
Unfortunately the death of four students at Kent State on
fay 4, 1970 marred the subsequent record.

Although a number of sources kept score as to civilian
and regu.ar law enforcement officers deaths and substantial
information is available as to injuries,l5 no one has attempt-
ed to compile statistiecs as to lNational Guardsmen killed or

q e : 9 o c : 16 :
injured in civil disturbance operations. Interviews and

answers to a survey questionnaire discussed in detail below

disclosed 2 deaths and 23 sevrious injuries of National
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Guardsmen during law enforcement operations since 1950.

In addition, many minor injuries were sustained and much
abuse suffered by guardsmen in every major disturbance,
specifically including Kent:State.18
In view of this history, the well articulated calls for
legal restraint and adequate control of use of force by

the National Guard in civil disturbances i1s understandable.

The Riot Commission severely criticized the training of the

National Guard, noted that its equipment was not approp-
riate for law enforcement duties and held that its perform-
. . 198
ance pusad a serious challenge to the nation. Any reader
with an Jinterest in this field will recall the barrage of
. . . . . 20
editorials and articles during that time. Many were as
critical as the very liberal American Civil Liberties
Union which charged:
"All in all, the lives, limbs and free-
doms of innocent citizens were put in
immediate danger on each of the 324
occasions when the Guard was called
out between January 1968 and May
1970.%21
The Kent State incident isolated the Guard in what had been
equal condemnation of all law enforcement agencies.
Calls for use of force were not as well articulated and
23 .
published. Probably the only written calls for use of
mnre force as a deterrent appeared in the after-action re-

ports mentioned in the essay identified in the previous

footnote. At least one Adjutant General is thoroughly con-

vinced that firm public statements that all necessary force



would be used saved his State from the riots and demon-

strations which occurred in neighboring states. It may be

possible to think or even say that the reduction in the

number of campus riots was caused by the death of the Kent

State students but who would have the temerity to advance

that as an argument for use of more force.

One of the best balanced statements appeared not in the

several official reports but a private publicaticn and re-

ferred primarily to the police:

"They must emphasize selective
response, With great care to use
what the law prescribes:

Cnly the minimum force necessary -
but all the force that is naces-
sary - to suppress lawlessnoss
speedily and firmiy. And civil
authorities have a uty to see
that the police are trained and
psychologically prepared to do

it - and to back them with the
full moral support when the time
comes,

The public outery assured changes in law and policy.
Despite the long history of use of the National Guard

to suppress civil disorders, the law applicable was not

well defined. Court decisions are fast filling the void.

A 1972 decision of the United States Court of Appeals
for the Sixth Circuit, while uphoiding the validity of
atatutzs giving immunity to law enforcement officers for
use of force necassary ard proper to suppress riot, held
that the federal courts had the authority to direct the

states in the training and plans for use of the Hational

26
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Guard in civil disturbance operations. Fortunately the
decision was appealed. The Supreme Court of the United
States reversed that part of the Circuit Court of Appeals
decision allowing court supervision of the training and util-
ization of the Guard. The specter of a federal District
Judge formulating guidelines for training and plans for use
of the National Guard in law enforcement duties had been
removed.28
The attack by civil suits for damages agaiunst state auth-

orities has been more successful. On April 17, 1974, the
United States 3Supreme Court helid that state executive offic-
ers are not absclutely immune from such suits but that

"A qualified immunity is available to

officers of the executive branch of

Government, the variation dependent

upon the scope of discretion and re-

sponsibilities of the office and all

of the circumstances as they reasonably

appearaed at the time of the action on
which iiability is sought to be based".

29

The 1971 act granting a right to sue in federal courts fer
damages for violation of civil rights upon which the Krause
and Scheur claims <re based has found a new and ~reatly ex-
panded role as a legal threat to Guardsmen accused of use
of excessive force, at least where gross or culpable negli-
gence or willfulness can be charged.

The most chilling legal threat arose from the indictment

of eight National Guardsmen by a federal grand jury for their

s 31 . s
part in the Kent State incident. The indictments charge

that they did under color of law willfully deprive the dead

5




B LT e hun =g v i 5

students of their civil rights, an offense punishable by im-
prisonment for any term of years or for life. The case will
undoubtedly be the vehicle for eventual determination Ly the
United States Supreme Co rt of the iwmunities from criminal
prosecution available to the National Guard acting in a law
enforcement role and the nature of proof required to show
a willful violation of rights, issues not now clearly defin-
ed by law.32 The initial failur~ of the Attorney General of
Ohio to furnish defense counsel to the Guardsmen in the fed-
eral court proceedings added to the anguish. After the Naticn-
al Guard Associaticn of the United States had raised a def-
ense fund, the Attorney General of Ohio, at the direction of
the Governor, elected to exercise his discretion to furnisn
defense counsel.33

No attempt is made here to summarize the law since the
policies discussed below impose greater restraints.’"

Following the 1967 riot, the Department of the Army
quickly recognized and acted to correct the deficiencies
in training of the National Guard for civil disturbance
operations.35 Civil disturbance training prior to the
1967 riots consisted primarily of mob dispersal and crowd
control techniques with emphasis on riot control forma-
tions and use of riot control ager:ts.36 An expanded 32
hour training program was designed to correct the deficien-
cies noted in the 1967 riots.37 One hour was ascigned to

policies and legal considerations. The states started

development of riot control plans under directives of the
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Department of Army. The development of plans and training
continued and by 1970 it seemed the goal had been met.38
The Kent State incident shocked the Departuent of the
Army and National Cuard Bureau into renewed activity. A
National Guard Bureau study group, convened for the period
of 9-20 November 1970, reviewed the civil disturbance
plans of the states, particularly the provisions limiting
and authorizing the use of deadly force. The Department of
the Army plan with which the state plans were compared
attempts to limit the opportunity for misuse of deadly force
by assuring control of the means of force.sg Provisions in

previous state plans such as

"Rifles will be carried with a round in
the chamber in the safe position."

came under agonizinz reappraisal as a result of the Kent
State incident. Through continued effort of the National
Guard Bureau the concept of restraint in the use of force
and rules of engagement controlling the means of deadly
force contained in Department of Army plans were accepted
and incorporated in the plans of all of the sta'ces.L'LO

Training requirements were periodically revised and up-
graded from 1967 throuch 1973. Guard enlisted personnel
receive 16 hours of civil disturbance training dur. - or
following basic combat training. Units with a civil disturb-
ance mission must conduct an 8 hour annual program of

Junior Leadership Training and must conduct annual refresher

training. The lesson plans suggested for the Leadership




Training Program emphasize minimum force and liabilities
for use of excessive force.

The means of preparing and controlling the Hational
Guard for civil disturbance duties have been fully devel-
oped. The restraints on the use of force are more clearly
defined in these plans and training documents than in any
statute or court decision. A typlicil plan provides:

Deadly Force: Any force that in most cases would
cause death or serious injury {(e.g., rifle fire,.
shotguns at close range, bayonet stabs and the
like).

(1) Is not authorized for use in preventing
activities which do not present a risk of
death or serious injury to innocent persons
(e.g., curfew violations, looting).

(2) 1Is authorized when all of the following
factors are present:

(a) Lesser force is ineffective or un-
available.

(b) Risk of death or serious injury to
innocent persons is rot increased by
use.

(c¢) Required to prevant one of the following:
l. Death or bodily harm to troops

(self defense).

2 A crime whizh poses risk of deaih or
serious injury to any person(s)
(e.g., sniping, arson to an occu-
pied building, etc.).

Destruction of public utilities or

similar property vital to public

health and sa‘ety.

The escape of persons committing

offenses in 1, 2 or 3 above.

|w

There is little doubt these regulatory restrictions can and
will be used in proceedings against any Guardsman accused
of violation. They have the effect of limiting the immun-
ity or justification given by statutes in cases involving

injuries of bystanders after the Riot Act warning has been

given and when necessarily used in the arrest of felons.
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The existence o’ standards does not assure their accept-
ance nor that they will be understood. It must be made clear
that "minimum force” will often be best applied by use of the
maximum number of troops available so as to limit likelihood
of necessity for use of weapons. Training must impart the
concept that force may not be used simply as a response to
provocation. It is difficult for many to accept that the
rights of a rioter who has done everything possible to pro-
voke a trooper would be violated by roughing him up during
apprehension. It is almost as difficult to understand that
guardsmen may be required to take cover and refrain from re-
turn fire when the assailant is not clearly identified or
allow a felon to escape when all of the requirements for use
of deadly force are not met. The possibility of the National

Guard having to take the first casualty may appear just as

real to guardsmen as the risk of ambush which is a constant
threat to police officers in some a!‘eas.u'2 Training cannot

be honestly presented without imprecsing upon the guardsmen
the stress and possible risk which he must accept and the
legal threat if he over-reacts.

It is inevitable that a guardsman faced with civil disturb-

arnce and law enforcement duties must feel to some degree

that he is between the rock of personal danger and the hard
place of poss'ble iiability. The training -aust be adequate

to insure understanding and acceptance of the concept of

minimum force Lut not at the expense of Aestroying the in-

dividuals will and ability to use force when necessary.




A guardsman must understand and believe that he is entitled
to rely upcn orders of his superior if they are not obvious-
ly unlawful; that suit or criminal charges are unlikely; that
he can be held liable in a civil suit only if the greater
weight of the evidence proves he used excessive force; that
any criminal charge must be proven beyond a reasonable
doubt; that his actions will be judged in the light f{or con-
fusion) of the cirzumstances as they reasonably appeared

to nan. 2t the time and that he will be afforded immunities
and legal protection as well as benefits in the event of
injury commensurate with the risk.

The training task is to take these concepts and put them
across through plain every day language, examples and exer-
cises. |

What are the problems we must overcome to succeed in
this trainiag mission? How successful have we been? What
is rrquired to assure adequate continued emphasis on this
'cx*:-1ining?‘“3

Little difficulty has been encountered in acceptance
of the concept of minimum force by the younger officers and

meri. The basic itraining centers have done an excellent job

with Guard recruits. Older officers and non-commissioned
@ officers, including those who may be in direct charge, have
a greater difficulty in accepting the concept. Young and
[ old alike make an instructor's jobl interesting and challeng-

ing with hypothetical gquestions or supposed actual cases

10
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faced by guardsmen. Public resistance can be a problem.uu

Although not seen as &u immediate threat to the effect-
iveness of the Guard, difficulty has been encountered in
assuring guardsmen of the support and backing of the law.

Many feel the "full moral support" called for by Methwin

is lacking. Public justification and excuse of violence by

%5 The

protestors is amnoying but presents no real problem.
Kent State indictments led to a great deal of private and
some public prediction that this will be the Guard's death
knell. Guardsmen have been concerned that they might find
4 themselves in civil or criminal court without provision of
an attoraney by the state. Not all of the states have ade-
quate statutory authority to provide counsel to defend civil
or criminal sujts against individual guardsmen. Lack of
'i{ provision for payment of civil judgments by many states is
R a problem.q6 Some guardsmen are concerned abtout protracted
trial and need reassurance that trials lasting many months
occur primarily because of defense tactics and are not the
norm. Guardsmen are reluctant to accept assurances ac to
these matters and of the protections outlined at page 10
from non-lawyers. Although the problems presented by the
indictments of the Ohio guardsmen are manageable, many feel
that conviction would present a serious problem.
The lack of available counsel for training and to pro-

vide legal assistance when committed has been a problem in

all but the most populous states. One state reported that




it had no staff judge advocate until this year. Most are
not technicians or state fulltime employees. All sta:es
were able to obtain legal advice in the preparation or at
least the review of the rules of engagement, operation plans
and training documents. Fourteen states and Puerto Rico
were unable to have a staff judge advocate participate in
the initial Junior Leadership Training. Only 15 states had
sufficient staff judge advocate or lawyer officers serving
in other branches to provide all of the Junior Leadership
Training in the legal aspects of civil disturbance opera-
tions. In the other states this instruction was conducted
ir part by lawyers. Only 8 states were able to fill all re-
quests for lawyer instructors for training of units having
civil disturbance missions while 22 states and Puerto Rico
were unable to furnish any lawyer instructors for the unit
training. Units have recently been committed without legal
assistance to the commander,

The quality of instruction in the legal aspects of civil
disturbance operations has depended heavily upon individual
instructor techniques. Other training demands and lack of
facilities and personnel have limited civil disturbance train-
ing and training evaluation. Only 17 sta‘<ss appeared to be

continuing a full program of command post exercises, field

T

training exercises and stress training. I perceive some lack
of command attention.
Sir.ce the increased training in 1971 through the first

quarter of 1974, National Guard troops have bren involved

12
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in 81 separate civil disturbance opere.tions.“7 Although
suit was threatened in one state as a result of these opera-
tions, no claims, suits or charges were reported as having
been flled arisirg from the civil disturbance operations.
If it were not for the shock of Kent State following 28
months of errorless operation, one could argue that the
training has been proven efiective by the record. A nagging
doubt that it has been 100% effective arises from an inform-
al report of guardsmen committed in one incident with rounds
in the chamber and without the control prescribed by the
state plan. Most states are satisfied that the training is
effective and the best that can realistically be expected.
Only 4 Staff Judge Advocates and 1 Military Support Plans
Officer stated that they were not satisfied that the train-
ing within their state was accomplishing the dual obijective
of thorough understanding by individuals of the concept of
minimum force while assuring them that they have the protec-
tion of law. Sixteen states indicated reservations because
of lack of practical experience and training, lack of suffi-
cient legal support or reduced emphasis on this training since
1971. The knowledge of those interviewed and the comprehens-
iveness of plans in every state makes it likely the training
is in fact cffective.

The willingness of individual guardsmen to accept the
mission despite the physical and legal threats is evidenced

by the fact that no serious difficulty in recruiting and

13
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retention has been attributed to the <¢ivil disturbance
mission or the :threat represented by the Kent State suits.
Two states reported that difficulty in recruiting blacks

may have resulted from the image of the Guard caused by its
civil disturbance missions. Two states reported reserve
recruiters suggesting to prospects that enlistment in the
United States Army Reserve offered the advantage of avoid-
ing the civil disturbance and law enforcement obligations

of the Guard. Each indicated this offered no ser.ous threat
to Guard recruitment. One state reported two guardsmen de-
clined re-enlistment because of the policies in regard to
use of fiuvce. Tour states reported they felt recruiting had
been hurt by the Kent State indictments but that this was
only a minor factor. Although the lack of difficulty in re-
cruiting and retention could be the result of lack of aware-
ness of the risks, those involved feel strongly that the
Guard has retained its espirit.

Despite philosophical reservations zhout the limitations
imposed on use of force, most agree our men are trained, mo-
tivated and ready to meet the challenge.

A number of actions to attain or maiutain a satisfactory
level of training were suggested or are indicated.

First and foremost, continuing command attention is neces-
sary. The commander must know his officers, non-commissioned
officers and men if he is to make assignments that assure

control.

1y
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More use should be made of command post exercises, fiaeld
training exercises and stress training. Additional mandatory
training is not the answer. A commander aware of his respon-
sibility can allocate adequate time.

The Judge Advocate officers and lawyers serving in other
branches should be utilized to the fullest extent. Plans
should assure legal assistance in troop briefing, legal |
foundation for actions, (i.e. valid call, mission orders,
riot act warning, etc.)advice to commanders and liason with
lcral prosecutors,

Those states not having adequate authority to provide coun-
sel to defend guardsmen should, as wmany recently have, immed-
iately seek legislation.48 Immunity statutes should be re-
viewedand the legislature asked for the broadest protection
possible withnin the Supreme Court guidelines. Insurance or
protection from civil judgment through waiver of sovereign
immunity should be sought in those states where not already
provided.

The National Guard Bureau should be asked to coordinate
research, preparations of model statutes, development of in-
structor techniques and efforts to obtain adequate Staff
Judge Advocate support.'49

Lastly, and still the most important, there must be con-
tinuing command attention. o one knows when the Guard will
next be needed for its primary mission. The record says it
will be needed for civil disturbance operations several

times every year. Although not as personally rewarding as

15
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disaster duty, the protection provided is equally import-
ant to the state. The Guard must be able to function be-

tween the rock and the hard place.

- ~
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Renald R, ﬁéhﬁson
Lieutenant Colonel, JAGC
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is Given to Guard", llew York Times, 6 August 1967, p. 51.

.
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38. US Department oi tiic Army, Army Subject Schedule 19-6
21 February 1968; The Hational Guardsman, September 1970, p. 10.

39. See note 43; Legal Issues, p. 81l; Analysis, pp. 31,
37: US Department of the Army Civil Disturbance Plan, Garden
Plot (U); Department of the Army Field Manual 19-15, March
1972,

40. See note u43; No authority existed for requiring the
states to adopt a uniform plan, see Maryland v US, 85 S. Ct.
1293 for an explanation of the relatioaship between US and
National Guard:; 33 Am Jur 2d Military and Civit Defense, sec-
tion 30.

41, U. S. Department of the Army, Army Regulations 350-7,
8 February 1973 as supplemented by Appendix XV Annex C,
FORSCOM Suppl 1 to AR350-1; See note 37; Lesson Plan entitled
"Policies and Legal Consideration' of "Leadership Training
Program" prepared in February 1971 by the Law Division of
fhe United States Army Military Police School.

42, Federal Bureau of Investigation. Uniform Crime Report,
1372 and 1973 contain the following yearly summaries:
Number £illed During Civil Disorder Ambush
1963-67 6 7
1968-72 4 63
1972 2 14

43. The answers sufgested below are based upon personal
experiences, non-attribution interviews of 3 representatives
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of National Guard Bureau, 2 representatives of the Nation-
Guard Association of the United States, a member of the 1970
committee which reviewed the plans of the states, 3 Adjutants
General, 2 Administrative Assistants to Adjutants General and
1 Division Commander representing states from each geograph-
ic area, 7 Military Support Plans Officers representing all
geographic areas and 19 Staff Judge Advocates, again repre-
senting all geographic areas for a total of 37 interviews and
also upon 26 written replies to a questionnaire. At least
one contact was made in each of the 50 states and Puerto
Rico.

k4. In one state, the resistance to a plan requiring
unarmed troops to enter a disturbance area resulted in con-
siderable public controversy. An out of context quotation
resulting in headlines indicating the National Guard would
be required to take the first casualty required extraordinary
effort on the part of the Adjutant General to explain and
defend his civil disturbance plans.

45. The author recently listened to a sermon by a min-
ister, who was present throughout the Wourded Knee occupa-
tion in South Dakota, in which some variation of the word
"vioilence”" was used 12 times in less than 10 minutes as
beingz the only alternative to apathy available to an oppress-
ed people. The seeming inability of the law to punish those
inciting civil disturbance is frustrating.

46. Analysis, p. 1lh,

47, ©National Guard Bureau, '"Hational Guard in Domestic
Imergencies Since World .ar II,"31 March 1974 rcports
National Guard trocn- were unsed in 43 law cnforcement
operations in 1971, 18 in 1973 and 7 in the first quarter
of 1974,

48. liational Associlation of Attorney: General, Committee
on the office of Attorney General, Attornev Generals Legal
Services to Hilitary Forces.

49. A report will soon be issued by the Adjutant General
of Nevada releasing results of a survey of the states as to
adequacy of existing Judge Adv cate support.
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10.

11,

12.

13.
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