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Abstract

There are challenges facing the international community, one of which is the fear of
conflict born out of the inability to reach consensus and understanding. The volatile security
situation in the South China Sea is a prime example and has made the region ripe for
intervention. The South China Sea region has emerged as an unrivalled area of economic
activity and natural resources and as a global hub of commerce. Adjoining nations are
aggressively pursuing sovereignty claims over the islets and reefs to exploit and develop its
economic and natural resources. Despite the high stakes, American strategy for the region is
largely rhetorical.

Focusing on the Spratly Islands and the July 2016 International Court of Justice’s
Permanent Court of Arbitration (PCA) decision, this essay examines whether international law
can play a role in diffusing the potential for conflict in the South China Sea. The failure on the
part of the United States to ratify the United Nations Convention on the Law of Sea is analyzed
in light of the current situation and the role of international law can play in the region.
Ultimately, the essay advocates a fresh approach to focusing on facilitating resolution of the
sovereignty issues and the rule of law to more effectively and efficiently diffuse the hostility in
the region and come to agreements on promoting equitable resource distribution. While the US
has acknowledged the “peaceful” rise of China and it has diplomatic and economic power levers
to compel change, international law is the only way to ensure stability in the region. Given the
current international order and the desire of the United States to maintain its power status,
international law will become increasingly important as states strive to maintain peace and

stability in the region.



Introduction

“Almost all nations observe almost all principles of international law and almost all of
their obligations almost all of the time.”! Except when they do not. There are several challenges
facing the international community today, one of which is the fear of conflict born out of the
inability to reach consensus and understanding. The current maritime disputes in the South
China Sea (SCS) are a prime example. China’s need for self-preservation includes its hold on
the SCS which is vital to its national security and is driving its actions in the region.? Adding
potential fuel to the fire, the International Court of Justice’s Permanent Court of Arbitration
(PCA) handed down a decision that has grave implications for China and potentially the current
international world order. The pivot in American foreign policy to the Asia-Pacific region
places the South China Sea skirmishes and maritime claims in the forefront of US policy and
strategic decisions. Economically, Asia is becoming the world powerhouse as its economies are
projected to expand and surpass the West.®> Where Asia is strong economically; they are
unstable regionally with one of the main causes being the SCS. The United States has
acknowledged the rise of China as a power and welcomes its rise as a “stable, peaceful and
prosperous China.”* In its focus on the region, the US has taken the position that it will remain
in a place of dominance and “insist that China uphold international rules and norms on issues
ranging from maritime security to trade and human rights.”® The question becomes how to do
this in an ever changing security environment.

In looking to the SCS, China and other regional countries have conflicting maritime
claims. Despite its size, the Sea has been described as “a mass of connective economic tissue

where global sea routes coalesce” around the hub or world economy.® As the states in the



region interact with a rising diplomatic, economic, and military power, the SCS has become
more strategically important for the US to ensure unfettered global access to the sea.’

Natural resource development, freedom of navigation, and sovereignty disputes underlie
the strategic regional competition between the coastal nations and the balance of their Chinese
neighbor and the American global hegemon. Current US posturing over the necessity for China
to obey international law is largely rhetorical and unlikely to solve any of the core issues in the
SCS or the region. Unfortunately, the US call for order lacks legitimacy, as it has failed to
ratify the 1982 United Nations Convention on the Law of the Sea (UNCLOS) which is the basis
for the dispute between the Philippines and China.

This essay argues that the United States needs to take a much more proactive role in
pursuit of a peaceful and balanced regional stability and dissolution of maritime claims. To do
that the United States must ratify UNCLOS in order to legitimize its calls for nation states to
obey the international order and strengthen US national security and global interests. The
ratification of UNCLOS will enable a strategy that will facilitate the peaceful resolution of
maritime claims by promoting international law in the region. “The purpose of international
law is to regulate international relations.”® Although international law is limited, international
law and diplomacy have a greater role in the area than military use of force. The current US
National Security Strategy states “we will continue to embrace the post — World War 11 legal
architecture — from the U.N. Charter to the multilateral treaties that govern the conduct of war,
respect for human rights, nonproliferation, and any other topics of global concern... We will
lead by example....”® The United States therefore needs to put its words into action.

This essay looks at the troubled waters of the SCS by focusing on the Spratly islands and

the maritime claim between China and the Philippines. It begins with a concise examination of



maritime claim and the background of UNCLOS; then it explores the pros and cons of ratifying
UNCLOS. Finally, the essay provides a way forward and implications of a greater international

law structure for the area.

BACKGROUND

Maritime Claim
The significance of the SCS sea lines of communication and the natural resources in the
sea have intensified the sovereignty disputes that have afflicted the region since 1945. Small
uninhabited rocks, reefs, and other natural structures have become increasingly more important

as a legal basis for territorial assertions over the right to develop resources and navigation.°
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Figure 1 Maritime claims in the South China Sea®!
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Figure 2 — 1947 China’s Eleven Dashed Line 2

The starting point of the maritime claims begins with the creation of the Peoples Republic of
China in 1949 and the establishment of a claim to almost the entire SCS in the form of an
eleven-dashed line map shown in figure 2 above. The map was published by China which
officially declared the four island chains as its territory.® The largest of the four island chains in
dispute are the Spratlys.!* The conflicting claims of sovereignty between China and the
Philippines has resulted in military and diplomatic contests over sovereignty of rocks, reefs, and
maritime rights in the adjacent waters.™

States have bolstered their territorial assertions by occupying islets, building islands,
placing markers, and passing domestic laws that incorporate the features into their respective

jurisdictions, and allowing or disallowing resource development and fishing.!® The legal



foundational document for maritime boundary delimination is UNCLOS. All SCS adjacent
nations are signatories to UNCLOS and therefore have agreed to be bound by the definitions
and rules outlined by the convention.!” Underlying the SCS maritime claims are UNCLOS’s
provisions that allow coastal states to establish maritime zones, specifically: 12 nautical miles
(nm) of territorial seas with full sovereignty and rights to marine resources, drilling, and
scientific research in the 200nm exclusive economic zones (EEZ) and 350nm continental
shelves.’® In addition, to the delimination provisions, UNCLOS provides for a formal
arbitration process upon which claimants can seek legal conclusion to maritime disputes.*®
While China has historically and consistently held the belief that any dispute should be
handled through negotiation and consultations rather than through compulsory third party

settlement, it gave its advanced consent to settlement procedures when it ratified UNCLOS.
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In 2013, the Philippines sought a determination by the PCA that China’s maritime claims, as
seen in figure 3 above, violated Philippine entitlements under the law to the maritime space, and
that China illegally interfered with its sovereign rights.?* The court held that they had
jurisdiction over the case, and made an award and final ruling in favor of the Philippines in July
2016.2% The binding decision has caused additional concerns in the area as China has failed to

recognize it and has publicly renounced the holding.?

Laws of the Sea

There exist two primary legal frameworks for codifying maritime laws: UNCLOS and
customary international law (CIL) of the sea. UNCLOS defines maritime security regimes, and
defines jurisdictions, rights, and responsibilities for such things as navigation and access/control
of resources, and provides for the peaceful resolution of disputes. For purposes of this paper,
references to UNCLOS include both the 1982 Treaty and the 1994 Agreement contained in Part
X1 of the Convention.

“International rules, norms, principles, privileges, duties, and entitlements form an
identifiable and coherent set within the international system.”?* As International organizations,
treaties, and law have codified and formalized rules and principles into international law, it is
the hope of all that each law is recognizable. Unfortunately, it may be difficult to truly know
what is an international rule or law which is binding on all states unless codified in writing and
ratified by all states. An impetus for UNCLOS was the growing number of maritime claims

which arose out of CIL. The Third United Nations Conference on the Law of the Sea met in



1973 with the “hope for a more stable order, promoting greater use and better management of
ocean resources and generating harmony and goodwill among States that would no longer have
to eye each other suspiciously over conflicting claims.”? Reliance on the states to know what
was and was not CIL was not fortuitous.

CIL consists of sets of rules which nations hold as binding upon their own actions as
well as the actions of others in the international arena.”®® In essence, CIL evolves from
“extensive and virtually uniform” state practice that is “carried out in such a way, as to be
evidence of a belief that this practice is rendered obligatory by the existence of a rule of law
requiring it.”?" Unfortunately, there is an inherent uncertainty in what constitutes CIL and
identifying those rules can be an extremely difficult when “one attempts to make sense of all the
multiple claims, counterclaims, actions and omissions of the 193 states that make up the
international community.”?®

CIL’s rules and obligations “by their very nature must have equal force for all
members of the international community.”?® Inherent in this is the fact that CILs unlike treaties,
apply prima facie to all states (even those that fail to observe the rule). Unfortunately, because
nations make CIL through their actions and public pronouncements, they can also forge new
law by breaking existing law and thereby opening the door for other nations to follow.*
Decisions handed down by international courts and tribunals do not create any rules or
obligations to a nation or party except those who are a party to the case.3! Additionally, there is
no formal precedent in international law.>  However, while not obligated to follow decisions,
both legal and political state actors do tacitly accept to be bounded by precedent and hold the
opinions of international courts and tribunals as binding on their own behavior.

In addition to potentially not knowing what the law is, international law is weak on



enforcement mechanisms unless provided for through state action. In the case of the SCS the
littoral states will not be able to resolve the many claims unless the parties comply with
international law and allow themselves to be bound by decisions, agreements and rules. Any
enforcement of wrongs or violations of UNCLOS will necessitate incentives that are outside the
confines of legal frameworks and will most likely come through political, reputational, or
economic means.® This is where we are today as China has not accepted the decision of the
PCA with regards to the Philippines case.

UNCLOS is widely considered to be the most significant contribution to maritime law,
IS seen as the “constitution for the oceans,” and is designed to regulate the utilization of 70% of
the earth’s surface.3® While not definitive, it has settled and codified some emerging CIL like
transit through the high seas and territorial waters, as well as, archipelagic sea lanes and right of
passage.>® UNCLOS consists of 17 parts, 9 annexes, 320 articles with 166 states and entities as
signatories.3” The US is not a party to UNCLOS for reasons that will be explained in a later
part of this essay. Although it is not a party to the convention, the US has chosen to view much

of the convention as CIL and they adhere to the convention and the 1994 Agreement as such.®

The 2016 International Court of Justice’s Permanent Court of Arbitration Decision
“Codification and progressive development of the law of the sea will contribute to the
strengthening of peace, security, cooperation and friendly relations among all nations in
conformity with the principle of justice and equal rights.”*® What happens when one country
does not see the law as binding or consistent with their national interests? In July 2016 the
Permanent Court of Arbitration (PCA) issued an award under Annex VIl to UNCLOS to the

Philippines against China. In making its ruling, the PCA examined the dependence of the



territorial sea upon the land domain and the presence or absence of any links between the
maritime space and the land.*

One critical feature of UNCLOS was the establishment of the EEZ as a new maritime
regime between territorial waters and the high seas. The EEZ effectively gives coastal states
“sovereign rights for the purpose of exploring and exploiting, conserving and managing the
natural resources...of the waters superjacent to the seabed and of the seabed and its subsoil, and
with regard to other activities for the economic exploitation and exploration of the zone.”*! In
essence, the EEZ provides a protected area for expansion and exploitation which is of strategic
importance to many nations. Unfortunately, for China, the legal basis for such sovereignty
claims did not hold water with the PCA and UNCLOS.

The PCA held that China’s “historic” claim over the Spratly Islands had no legal
standing.*? Additionally, it was found that in accordance with UNCLOS, the land forms at issue
were rocks and not islands, that Chinese actions were unlawful and that China caused harm to
the maritime environment and heightened geopolitical tensions by aggravating the dispute.*
The PCA’s decision clarified the definitions found within UNCLOS and significantly limited
the claims China can make to the surrounding waters and airspace as these “rocks” lie within
the Philippine’s lawful 200nm EEZ.** The decision censored China for interfering with
Philippine fishing and oil exploration and constructing artificial islands causing irreparable
harm to the marine environment.*®

China has publicly stated that it will not abide by the PCA’s ruling and without an
enforcement mechanism within UNCLOS or international law, China is free to do as it wants at
least for the time being. As international maritime laws are important to maintain global and

regional peace and stability, gaining acceptance of defined rights, obligations and duties only



provides a legal framework. Challenges of the legal interpretations, changing norms and
violations will require enforcement by global powers and other nations. The US has a
significant role on the international stage and it may begin with linking itself to the international

law framework that has already been established — namely UNCLOS.

WILL US RATIFICATION OF UNCLOS PERSUADE CHINA TO ABIDE BY THE

UNCLOS RULING?

In the wake of the arbitration filing by the Philippines, the US reaffirmed its support for
the exercise of peaceful resolution without the fear of intimidation, retaliation, or coercion by
stating “we hope that this case serves to provide greater legal certainty and compliance with the
international law of the sea.”*® After the decision was handed down, the US publicly chastised
China and called upon it to obey the ruling of the court.*” What credibility does the US have in
making this statement or in backing the international court when it is not itself a signatory to the
convention upon which this ruling is based? The US’s current maritime security policy states
that the US must ensure continued “freedom of the seas,” “deter conflict and coercion,” and
“promote adherence to international law and standards,” yet the US pays lip service to these
statements as outsiders to the convention.*® Although the US signed the Convention in 1994,
Congress has yet to ratify it. At the heart of the US debate on ratification is the question of
expanding the rule of law or sacrificing sovereignty. Critics and proponents alike agree that it is
within the US national interests to ensure maritime security, stability, and power yet their
opinions are divided on how to preserve and protect those interests. Some hold that US

sovereignty interests are preserved by limiting reliance on international law and multilateral
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alliances, whereas others see UNCLOS as a win-win proposition for US national interests by
strengthening the international order and endorsing US sovereignty over marine resources.*

Critics of UNCLOS believe that any benefit garnered from becoming a signatory is out-
weighed by the costs associated with adherence to flawed international organizations or treaties
that threaten US sovereignty.®® They claim ratification will unnecessarily expose the US to
lawsuits regarding all maritime activity including pollution and argue enslaving the US to the
interpretations of law by another body would be detrimental to US interests by signing the US
up to endless dispute resolution by an unfriendly body.>* These same critics hold that should
ratification happen, the US would be ceding the moral high ground it currently enjoys by
upholding CIL and established custom and it would signal intentionally or unintentionally the
approval of errant interpretations of the law.>? The main argument against ratification is that it
is not essential or necessary for the US to ratify to protect its navigational rights and freedoms
given that those rights exist in CIL.

The arguments fail to address the very real present day threats to US interests and
sovereignty that will not be solved through the application of military power so long as the US
fails to join the 166 states that have ratified UNCLOS. As we have seen in the previous section,
CIL has a unique structure, inherent uncertainty and is made through state action; therefore it is
logical that CIL and new laws can be created where states, like China, break existing laws. The
critics of UNCLOS forget that “international law is a tool that governments employ with care”
and that if international law and UNCLOS is redefined on the international stage over the SCS
maritime disputes, the maritime domain will change, and maybe not in the favor of the US.
Today the US influence in the maritime domain regarding such issues as the outer limits of the

continental shelf, the rights over Arctic resources, and boundary disputes is tempered by the
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inability of the US to insert itself with authority into the deliberations and discussions. Without
the power of UNCLOS behind the US, there is no legal mechanism or framework that will
enable the US to counter conflicting claims and push for peaceful resolutions.

Arguments against ratification are short sited as ratification will most certainly enhance
US security interests. For example, UNCLOS is a tool that will enable the US Navy and the Air
Force to maximize their ability to protect US national interests by enabling forward presence
and maritime superiority while protecting against dilution of navigational freedoms and the
growth of excessive maritime claims. It also would enhance the legitimacy of multilateral
actions by reducing the number of naval assets that the US must devote to the freedom of
navigation missions throughout the world. Most importantly, it allows the US to secure
international recognition of US-based claims and rights which enhances our economic growth
and stability. Ratification does not cede sovereignty, it strengthens it. As a power projection
UNCLOS allows US ships and aircraft access to areas without permission allowing them to
transit in their normal formation (submerged submarines, aircraft carriers can do flight
operations etc.).>* UNCLOS has an established governing body apart and distinct from the
United Nations. If the US were to ratify, it would have a seat on the governing body. Without a
seat at the table, we have little say in amendments and US ability to influence the decisions of
the commissions or other signatories is diminished if nonexistent.

Given the current holding and the tensions in the SCS, ratification of UNCLOS gives the
US legitimacy. It allows the US to declare support for the current arbitration process and ruling,
and it allows the international community to focus on legal not military messages to encourage
parties to negotiate and use diplomatic means to resolve the numerous disputes. Additionally, it

encourages China to remain a part of UNCLOS and the international legal order.>® Without
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ratification, the US “loses its moral suasion in pushing China toward compliance with UNCLOS
norms — and more broadly in helping enforce the rights of countries using UNCLOS — when the
US is not a ratifying party.”>®

China uses UNCLOS and other international conventions for specific purposes, to create
distortions of the law in hopes of extending its administrative writ and power projection in the
SCS. Domestic law, international legislation, judicial holdings, legal pronouncements and
agreements provide a foundation for exerting pressure on states to conform but that pressure
becomes unbearable only by a widely ratified international agreement. Ratification of
UNCLOS can be seen as analogous to the US moving carriers into the region when China
threatened Taiwan. The US cannot put pressure on China to obey international law and the
PCA ruling if the US does not have the foundational backing provided by the Law of the Sea

Conventions upon which to stand. Without UNCLOS behind it, the US may not have enough

diplomatic and political clout to overcome China’s economic and financial advantage.®’

INTERNATIONAL LAW IMPLICATIONS FOR THE REGION

While critics and proponents disagree on the ratification of UNCLOS the arguments
against ratification hold little water when one understands the implications international law has
within the SCS and the Asia-Pacific region. “Since WWII there has been a dramatic
proliferation of treaties, organizations, and other legal frameworks covering new spheres of
global life, purporting to regulate everything from chemical weapons to pandemic response to
civil aviation.”® As such, this has given another level of order in the international world order

but an international order gains legitimacy only if “all powerful states accept the identity and
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rules of the great power and embrace the basic conventions and rules governing state
conduct.”®® Given the defiant nature of China in regards to the SCS crisis, it has the ability to
quickly become a major challenge to world order without international law. As we have already
seen, open access to global commons is at the very heart of the matter and the freedom of seas
has been a core US national interest and this very principle is housed in international law. This
principle may be (if not already) under attack by China’s jurisdictional claims and their lack of
adherence to UNCLOS provisions and the PCA decision. Additionally, if the Law of the Sea is
redefined on the international stage, the US is at risk of losing its ability to navigate
approximately one-third of the earth’s surface.

The US and most of the international community view China’s actions as violating
world norms and rules. Additionally, some fear China may intend to change the maritime status
quo in ways that are detrimental to the international world order.%° Aside from the public
pronouncements condemning the decision and the arbitration process, China’s behavior seems
to be inconsistent with recent trends in its foreign policy and nation building.®* China’s soft
power has been instrumental in its “peaceful rise” vice the use of their military or armed force
except when it comes to disputes in the SCS, why? Is it because the Chinese are firmly
committed to their own economic growth and the SCS is a vital part of that commitment?
Unfortunately, for China’s neighbors and the international community, China is using its
military power and diplomatic pressure to exert dominance in the region. Were China
successful in gaining sovereignty over the majority of the SCS, it would give China additional
strategic depth by enabling continued trade, economic growth, and power projection that it
doesn’t currently have. These are not insignificant to a country that is hedging its bets and its

control to become a regional power house.
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Unfortunately for China, the PCA’s decision has wider implications than China and the
international community anticipated which could effectively back China into a figurative corner
as it deflated the delimitation dispute by defining the features as rocks.®? China does not have a
mainland or large island close to the region capable of generating a maritime zone it needs to
pursue its goal of consolidation of power and sovereignty in the SCS and in the region. % While
China may feel backed into a corner, it is important for the international community to
communicate that military force is not the only option for China.

China’s statements that it will ignore the ruling does not necessarily mean that it is in
non-compliance or that it will never comply. China continues to occupy Mischief Reef and is
interfering with the Philippines’ rights in its EEZ and continental shelf.®* China also continues
to interfere with the Philippines’ rights but has allowed Filipino fishermen back into their
traditional fishing ground at Scarborough Shoal.®> Although many view China’s disapproval of
the award as a blanket violation, China is compliant in that it agrees disputes associated with
maritime claims in the SCS should be resolved on the basis of international law.®
Unfortunately, China differs on the mechanisms and interpretation of the law.%” If China is to
attain its goal it must “demonstrate its authority,” “strengthen its legal claims” (regardless of the
ruling), “accustom other countries to Chinese possession and control,” and “preclude efforts by
rival claimants to assert control over contested areas but potentially changing the norm.”®® This
becomes problematic for the international community.

Throughout the last few years, the role of UNCLOS in managing the SCS conflicts was
evident by the actions of the claimant states and the international community. Claimant states,
including China, pledged to abide by their obligation to resolve disputes by peaceful means and

in accordance with international law.®®  All actors continue to call for resolution through
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agreement even though the PCA’s decisions are viewed as gospel by some and hollow by
others.

It is necessary for decision makers to look at how the law functions within the paradigm
of foreign policy decisions which shapes the behavior of the littoral States. For the US, “the law
of the sea is the bedrock of global and civilizational development... and represents formal
justice for US strategy and policy.”’® For China, it is not as easy to determine if law shapes its
behavior. In 2009 China re-introduced their nine-dash line as seen in figure 3 and made “its
legal position transparent” by using the cover of law to claim legitimate maritime claims.”
Throughout the different SCS disputes, China has remained ambiguous in its claim to maintain
its “strategic flexibility,” all the while risking its reputation as a peaceful rising actor in the
region.”> When the Philippines brought forth the arbitration action, it essentially “legalized the
dispute, making law the dominant frame through which all states’ actions have been evaluated”
and demands for compliance to the international rule of law came from the international
community.”

China exists within a “legalized regional community” as the decisions in law keep
China’s actions within a more confined policy space.’* According to some legal experts, China
recognized that the modern legal interpretation did not provide a strong defense and China’s
best chance to keep their claim was to stay out of court, hence the decision not to cooperate with
the arbitration.”® The PCA decision invalided China’s claim that CIL allowed for historical
rights and therefore determined that UNCLOS was the primary source of law upon which to
judge the States’ actions. By holding the PCA invalid, China continues to claim historical
justice under CIL and is risking its reputation in order to reinforce domestic legitimacy. As a

non-signatory the US is operating under CIL much like China is trying to do. By ratifying
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UNCLOQOS, the US reinforces the PCA position and lessens China’s belief that its claim can exist
outside UNCLOS. As we saw above in China’s decision to remain outside of the arbitration,
China’s actions can be shaped by the law as “international law does matter for China.””®

Will China be persuaded or even compelled by the pressure of the US? This remains to
be seen. China has some choices to make. It either continues to be more aggressive and risks
its neighbors supporting the US efforts to bring stability back into the region or China can work
with the US in the international order and have its neighbors become more comfortable with it
having a more powerful role in the region.”” International law and UNCLOS in particular, gives
China an out. Whether it chooses to take it is up to its leaders, however, the goal of the US and
other international actors should be to show China that it is in China’s best interest to deescalate

the conflicts between it and its neighbors and rely on modern international law to help stabilize

the region.

Way Forward

Unfortunately, asserting that the SCS disputes should be resolved on the basis of
UNCLOS entails the need for some binding options. Decisions that are handed down by the
International Court of Justice or another third-party arbitration board (as in UNCLOS) are
inherently uncertain and potentially against the interests of at least one party to the case. As in
the case of the Asia-Pacific region, attempts have been made to provide for a mechanism that
would allow for the peaceful settlement of claims outside UNCLOS’s framework. Namely the
ASEAN forums, the 1992 Declaration on the South China Sea and the 2002 Declaration on the
Conduct of Parties. Unfortunately, while they provide for the basic principles of dispute

avoidance, they fail to address head-on the questions relating to geographic scope and more
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importantly enforcement.”® While both documents envision a binding code of conduct on the
parties in the SCS, no such document exists today.

UNCLOS includes obligations, language, and techniques for conflict prevention,
management, and resolution. Yet there are ambiguities and many of those controversial
provisions can be resolved through decisions and bilateral treaties not to mention amendments
to UNCLOS itself. China has stated that it will engage with the Philippines in talks to resolve
the contested issues with a bilateral agreement. While only binding on China and the
Philippines, it is a step in the right direction and can lead to another data point of state practice
for CIL development.

How does the US persuade China, which has a strong nationalist goal to become a level
player in the international system and abide by already established international rules and
norms? The United States needs to use a strategy that “accepts and even encourages China’s
rise to greater power and prominence in international politics but shapes China’s choices so that
it is more likely to forgo bullying behavior that destabilizes...and more likely to accept burdens
as a responsible stakeholder in global governance.”’® The US is not powerful enough to order
China to act a certain way, but with its allies, partners and other international systems the US
does have the ability and power to shape China’s choices.®’ Given the fact that the US has a
strong presence in the Asia-Pacific region it is in the US interest to continue to push peaceful
dispute resolution while still allowing China to rise in stature and privilege. Success in global
governance and liberal international order in the region can lead to success in regional security
and vice versa. Effectively shaping “China’s foreign policy to improve — to be assertive
without being aggressive — may be the greatest challenge” the US will face.8* There needs to be

stronger regional emphasis on conflict management such as the Declaration of the Conduct of

18



Parties as envisioned by the ASEAN 1992 and 2002 Declarations. 8 These types of documents
would reaffirm the commitment of the parties to the purposes and principles provided in
UNCLOS and other international agreements.

Escalation into military use of force must be avoided. Stressing the need to use legal
and diplomatic measures by all parties can alleviate the need to escalate. The US must
therefore, combine its strength with diplomatic moderation.®® UNCLOS ratification and
adherence to the arbitration decision by the US in its own dealings are good starting points.
This along with the international community backing would send a message to China that it is
not backed into a corner by the arbitration decision. There is room to maneuver and save face
by coming to peaceful resolutions and still protecting their national security and economic
interests. If the provisions of UNCLOS are more rigorously respected and applied by its parties
(and the US ratifies the convention) its peace-promoting potential becomes stronger and more
apparent.8 As States draft and sign agreements whether those are multilateral or bilateral, the
provisions of UNCLOS must be used as a basis and map. While UNCLOS created the
controversial 200nm EEZ at the heart of the SCS controversy, without that provision, conflict in
the region would likely manifest itself in violent confrontations and unilateral national
legislation, making the situation more volatile both legally and politically.® International law
has the ability to lessen the volatile nature where coercive military power brings heightened
tensions and subpar decisions. This means by ratifying UNCLOS, States agree to bind
themselves to the definitions and decisions provided on subjects dealing with maritime claims
and disputed articles; to continue talks and negotiations in good faith; to come to agreements on
bilateral and multilateral treaties; and to continue the development and study of customary

international law and seek formal codification of various laws.
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Of course, the issues involved in the SCS region are interwoven and involve not only
legal constraints but also political, economic, environmental, security, transportation, and other
concerns of national interest not easily compartmentalized or solved. It is important that
claimant states throughout the world, prioritize the issues, and work toward resolving them.
The SCS claims are not unique, they just happen to be front page news recently. Problems
surrounding maritime claims cannot be solved by lawyers, but they can come to resolution by
understanding international law and using it as a tool to work toward a positive end for all
involved. Legal categorization and analysis of priorities can help policy makers and diplomats

resolve disagreements before they turn into physical and violent military confrontations.®

CONCLUSION

“Moving forward, the United States needs to maintain a strong military, diplomatic, and
economic presence in Asia...” and insist that the SCS and other territorial disputes be handled
in a peaceful manner.8” The United States must take a proactive role in pursuit of a peaceful
and balanced regional stability and dissolution of maritime claims. To legitimize its call for the
nation states to obey international laws and norms in the region, the US must ratify UNCLOS.
International law is a fragile yet effective way to enhance security in certain areas but it is only
as good as those who abide by it. The Ruling by the Permanent Court of Arbitration provides
the Philippines, Vietnam, Malaysia, and Indonesia with a significant foundation for negotiations
with China over disputes in the SCS. The US cannot assert itself into the dispute resolution
process except to facilitate confidence-building, negotiation, and cooperation in the region

between those affected nations. The best way to look at this is for the US and others to find
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common interests and avoid red lines. UNCLOS ratification by the US adds a degree of
sophistication to the US foreign policy as “US pressure for a multilateral code of conduct in the
South China Sea — something that Beijing has resisted — would carry more diplomatic heft if the
US were to become party to UNCLOS” as it would hold the US to the same standards as the
Chinese and 165 other nations.® The SCS is the epicenter of trade and commerce for the global
economy and the region holds lifelines of security for many of the US allies and partners. To
sustain “an open, vibrant, and resilient international order will require the United States to
temper it’s often “exemptionalist” stance toward multilateral order” and rely on the existing
international law infrastructure to balance the economic and security paradigms in the regions.%®
As tensions run high in the SCS, the US and the rest of the international community needs to
turn toward international law, treaty/agreement development, negotiations and other diplomatic
efforts to resolve the complex web of maritime claims. As the biggest voice, the US has the
diplomatic power and leverage to navigate a course for stability amidst the challenge in the SCS

— through the use and reliance on International law.
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