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[AUTHOR: w j /1 jam H. Neinast, COL, JAGC
: | FORMAT: Monograph
.- DATE: 14 Feb 1973 PAGES: 17 CLASSIFICATION: ypelassifiead

TITLE:  The JAGs Among Us: Authentic Genera! Practitioners

For the reasons stated in the preface, the monograph
: is a montege of the total legal services available in the
: military services., Data was gathered through interviews
with division chiefs und others in the Office of Ths
Judge Advocate Generul of the Army and a |iterature
swarch and also refiects the author'!s experience,
Military Justice, claims, and legal assistance are
acknowledged as being the "big three,” but international
law, patents, realty, iabor law, civil litigation,
procurement, utility regulation, and other fields '
are accorded their proper due,




PREFACE

This monograph was written for a specific publication
and audience and for specific purroses., The "Texas Bar
Journal” is the publication; members of the Texas sar
Association the audience, The purposes are to stimulate
interest in The Judge Advocate Generals'! Corps as possible
career fie’ds fur young lawyers and 10 form a reference
base for the current attempts to get authority for judge
a“vocates to appear in the courts of Texas in legal
assistance cases,

Most judge advocates eénter the service with direct
appointments in the Reserves. The pressure nf the druaft
kept the supply lines full of youny civilian lawyers
trying to aveid service as enlisted men, neduced pressure
with the demise of the draft is already apparent,
Applications for JAGC appointments are down drastically
and the services have difficult racruitment problems in
the legal community, In addition to a general antipathy
toward miiitary service, lawyers, young and oid, withou?
prior military service have nc conception of the opportuni-
ties in military law, (it may be added, also, that few
ailitary officers appreciate the full spectrum of legal
servicas within the armed forces,) Hopefuily, this
monograpn will stimuiate some thought on the possibilities
of a second career for some lawyers,

The Secretary of Defense has directed the military
departments to astablish programs in each of the 50
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states to allow JAG officers tc aopear in civil court
for cervicemen who cannot afford u lawyer, The program
is underway in New Jersey with sone success and accep-
tance, The Navy is charged with establishing the pro-
gram in Texas. The Bar Associatio of that state has
some objections. The resistance swvems to be partily a
rear on the part of the civilian lawyers of possible
Icss of income to the military lawyers and partly

some skepticism whether miilitery lawyers are qualified
to practice in civilian courts. This monograph, there-
fore, attempts to eliminate any ground for a belief
that JAGs cease to practice law when they don the

uniform,
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THE JAGs AMONG US:

AUTHENTIC GENERAL PRACTITIONERS

More than 200 uniformed judge advocates (JAGs) and
civilian attorneys of the Army, Air Force, and Navy furnish
legal services for the Department of Defonse in Texas. Therec
are 29 military activities within the state boundaries that
are large enough or Iimportant enocugh toe require house counsel,
These Include military reservations of thousands of acres
In rural settings, sprawling complexes in cities, and the
headquarters in Dallas of the largest department store in
the world, the Army and Air Force Exchange Service,

Notwithstanding the magnitude of milltary lagal activities
In Texas, the breadth and scope of Judge advceate activities
is Iittle appreciated by the Bar., The JAGS among us are
simply not known, Even those attorneys living In the vie-
cinity of mititary Installations frequentiy have a |imited
view o military law, Their perception 0¥ this fleld tends
to bs limited to social contacts with judge advecates,
possibdly a fev trials before courts-martial, and maybve
some claims activities., In short, the ,sneral terdency is
to regard military lawyers as confined to prosecuting ard

!




: defending courts-martial, processing m{litary claims for and
against the Federal Government, and giving advice and assis=
tance in the office on marital and Indebtedness probloms.'
Military crimiral iuw, or Military Justice, claims,
and lega! assistance do require most of the JAGs'! time,
These are also the most visible JAG ¢”forts and cannot
be ignored because of their sheer magnitude, Each year,
rfor example, ths U.S. Army Claims Service, acting primarily
through local Staff Judge Advocates, settl/es approximataly

99,000 claims against the Government for about 25-30 miilion

doliars and collects several million dollars on Governmant

claims.z

In the criminal ilaw area, thousands of felony=-type

Y e A7 s i e

cases are tried in courts-martial each year, During the
fiscal year that endsd on 30 June 1972, 3,319 verbatim
records of tria! were raceived by the U,S. Aray Court of
Miiltary Reviow for appeal.3 These represerit only the tip
of "a. floating Iceberg, Not only are these cases from
Just one service, thay are also only those cases fr

which appellate review is mandatory.u Many others are

tried beforse courtsesartial without jurisdiction to ac-

judge a sentence rejuiring the autematic reviev; i.,e,,

e




they are not tried as felonies, or they are tried as
felonies but do not result in a reviowabis sentence,

Ofr the 250 Army Legal Assistance Offices, 11 are in
Texas, The offices in Texas reported that during the period
1 July 1971 and 3¢ June 1972, 98,000 transactions were com-
pleted, The transactions included personz! and telephonic
Interviews and consultations with individuals on their
private legal matters, drafting legal documents such as
bllls of sale, wills, and powars ¢ attorney, and preparation
of correspondence for individuals on matters of personal
indebtedness, consumer disputes, atc.s

The three activities just mentioned capture the JAG
spot light, They are, howsver, only a minority of the
myriad legal activities vying for JAG time, Actually,

a military lawysr has as wide a practice of law as som®

civilian lawyers and a wider practice than most,

OQVER T_AND B8]G BUSINES

One way to iliustrate the full spectrum of military
law is to take a close iook at a military installation.
Pos. commanders have the same probfems as city mayors,
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Traffic flow and control, utility regulation, crime pre-~
vention, fire protection, garbage collection, union
organizatlon and bargaining, construction and use of
facilities, and operating within a budget imposed by
external sources are some of the activities common to
both city and post management, The legal problsms
attendant to each and every one of these activities, be
they military or civilian, are obvious, The mayor re-
lies on the City Attorney for his legal advice; the
post commander has a Staff Judge Advocate for a similar
ro:e,

Another analogy Is to compare the milltary estab-
ilshment with a large corporation, because the Dspartment
of Defense i3 just that -- bilg business. The millions
of milltary and civilian personnei working for the
military departments in many countries and the bjilfions
of doliars spent each year for mliitary supplies, equip-
ment, cc.istruction, and research generate probl/ems that
make the JAG plate runneth over,

Every judge advocate has a crance ¢t the action,

The blg, weighty cases do not necessarily gravitate to

y
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or concentrate in Washington, Not too long ago, for
example, the Staff Judge Advocate ¢t Fort Hood handled

a claim for six million doliars. The fact that the
claimant was an inmate in a mental Institution and was
claiming damages for false imprisonment in the psychi-
atric wvard of tha Fort Hood hospital simply added interest

to " just another clair.”

TRIAL ADVOCACY

Judge advocates are no strangers to civil court,
Servicemen take a back seat to no cne when it comes to
petitioning courts for retlisf, Inmates of installatlon
stockades and servicemen ciaiming to be consclentious
objectors who shouid not be in the military ssrvice dis=
covered a wondrous new thiny called habeas corpus about
1965. At approximatsly the same time, suits for injunct~
ion proliferated to pronhibit the tiransfer of individuals
to Vietnam, to prohibit planes from flying too low over
pregnant cows, or to require the dismissal of court-
martial chcrges, Ouring one period, a U,S, Marshal was
serving process at one Texas installation so frequently

5
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that the commander remarked that if he was not susd at
least three times a weeX, he began to worry that he was
losing touch with hils personnel,

In evack suit against a base commander, the officer is
repras~~ted by the U.,S, Attorney or a judge advocate, P
the /.S, Att.rney appears for the defendant or respondent,
a juoys advocate frequently is of counsel to assist on
the military aspects of the case.

Administrative courts, boards, anu agenclies are also
on the JAG itinerary., Pubiic utiiity rates and regulations
are of significant interest to the military. I!n some areas,
a military installation is the largest single user of
electricity, gas, water, telecommunications, and sewage
systems. A proposed rate increase or regulatory change
for any of these utilities, tr .refore, will attract
military interest; an interes* frequently reprasented DLy
the appearance of a judge advocate at the rate or regula-
tory hoarlng.6

Since defense is big business, thera are substantial
patents, trademark, and copyright activitios in JAG circles,

Military fawyers have Tifed as many as 30C patent appii=-

&



cations for the Army with the U,S, Patent Of*ice in the
Department of Commerce in a single year, Generally, how=
ever, they prosecute only 150-20C new patent applications
annuaily, Their expertize in this field also takes them
before the U,S, Court of Claims, either individually or
as associate counsel with a U.S, Attorney, to defend
patent infringement actions against the Arny.7
Because of the location of the Patent and Copyright

offices and the Court of Claims, practice in this specialty

tends to be restricted to the environs of the natijon's

capital, The District of Columbia, however, does not
have an exclusive franchise on the subject matter., There
is, in fact, a censiderable international practice for
military lawyers in this endeavor which appears so
mysterious and exctic to most of us, The United States’
ropresentative ‘o the NATD Yorking Grop on Industrial
Property ard to each of the Technical Property Committees
establ ished uncder bilateral FPatent Interchange Agreements
vith 13 countries is a JAG officer. Additionally, JAGs
play a major role in negotiating and drafting memoranda
of cooperation and understanding in ‘nternaticnal co-

7




operative research, developmen’, and production prograns.8

Another big business activity Is procurement, Con-
trects for billions of coliars worth of mllitary equip-
ment, supplies, services, research, and construction are
signad each year. Military lawyers prepare or assist in
preparing each of these and then assist in managing each
contract iiirougnout its llfo.9

Since there are at /east two partias to each contract,
disputes inevitably arise, When thase disputes get to
either *he Uniformed Seérvices Board of Contract Appeals
or a court, the Government will be represented by a judge

advccate, 10

INTERNAT JONAL PRACTICE

Bscause of globel commitments, interna*icmai ldav and
relations play an important r-.e in any judge advocate's

1 In additicon to the international patent,

service,
trademark, and copyrignt activities already menticontd,
the Status of Forces Agreements and other treaties with
our allies require international law sections in evary
JAG office overscas., Practice of that sgecialty, how-

ever, ;5 not confined to the far sides of our bordering

8




oceans. The s>latus of Forces Agreements apply in the
United Statak also, I?¥, Por example, a nember of the
British navy on 1uty at Corpus Chrijsti commits a crimi-
nal offense off base, the Status of Forces Agreement be-
tweon Great Britain and the United States controls the
question whather he could be tried in tiie courts of Nueces
County.!2 Also, as the mission of the military forces is to
prctect and defend the U.S, from foreign aggression,

Jjudge advocates are required to be versed in the inter-
nat? fonal rules and iawvs of war, Thus, operational plans
of the Pighter wings in Texas and of the armored divisions
at Fort Hood receive periodic legal reviews for compliance

with the international treaties concerning warfare and the

treatment of prisoners and wounded,

BREAD_AND BUTTER TOO

8y now someone is asking, "8But what about the lawyer's
brsad and butter -«- real estate?” Be assured, the aili-
tary lawyer (s no stranger to realty lav, The Army holds
about 23,9 milllon acres of land.'3 Some of the lagal

prebiess attendant to such vastness are apparent, Otners
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may not be so obvious to the average contract of sale
and deed drafter. Characteéristic of the |ess obvious is @
probliem that recurs regularly at Fort Hood, Someone
periodically appears there with a map to a long lost
Spanish gold treasure on the reservation, Allowing him
to search for his rainbowv obligates the Staff Judge Advo-~
cate to prepare and p:.cess a |icensing agreement to the
Treasury Dapartment.'” There are also problems of
attempted annexation of parts of military raservations
by adjoining communities, questions of federa’! vs, state
jurisdiction over the lands, and continual negotiations
over the releass and use of what may appear to some to
be excess /lands,

Labor law is also practiced by military lawyers,
Government amployees have begun to form and jo.n unions
in increasing numbers. When a nilitary service is "manage-
mant? [n a labor dispute, a judge advocate is usually of
counsel, Similariy, when ¢n on-post contractor is being
struck by a union, the judge advocate is the first officer
called to the installation commander's office to insure
that the military doss not become unnecessarily or iflegaily

10




involved.

Another type of labor law of significance tc mili=

T TV

tary lawyers is thaot considerable Lody of laws and regu-
lations concerning military and civiliae employees of
the Government, In grievance procedures under Civil

Service R=qulations involving a civilian smployee of a

military department, manag<aent is represented by a
Judge advocate, A much mor? active field, however, is

the less formal body of rules and regulations governing

|

military personnsi!, A judge advocate at an installation

of any size can expect at /east one probilem a day on the

pay, promotion, reductiun, discharge, or status of some

serviceman, His decision, whelher right or wrong, could
easily be the first step toward one of the civil suits
mentioned earlisi,

A broad brush was used on the foregoing picture.
Thore is enough detaill, however, to portrcy the JAGS
among us,’s None of them ceased practicing law when
he donned the uniferm of a judge advocate., If anything,
he renouncad the trend toward specialization and brcadened
his horizons to the whoie spectrum of legal activlties.'s

11




His practice is aptly sumnarizead In an Army Rogulation,
which refers to even more fields than those already
covered, as follows:

"The primary function of the Judge Advocate
General's Corps officers is to provide total legal
service to the Department of the Army and its members.
To accomplish this function, it is essential that cll
judge advocates be thoroughly proficient in general
principles of military and civil law, and one or more
of the special areas of Military Criminal and Disci-~
plinary Law, Tort and Clalms Liability, Litigation,
Patents, Labor Law, Realty, Contracts and Procure-~
ment, International Affairs, Legal Assistance, Civil
Affairs, Taxation, War Crimes, Space Law, Congressional
Liaison and Legislation, Admiralty, Foreign Law anu
Legal Systems, Trial and Appeliate Adversary FPro-
ceedings, and Administrative Lawv, They must be
rtamilinr with military organiza;;on and operaticns
and functions of command, ..."

boitloie K, Smarit

WILLIAM H, NEINAST
Colonel, JVAGC




FOOTNOTES

1., The Military Law Section of the Bar Association
and the Federal 8Bar Association are the only crganizatiocnal
bridges between the civilian and military bers. The
Military Law Section, however, tends to attract only those
members of the Bar with prior or current JAG experience
and the Federal Bar Asscciation is composed primarily of
lawyers on the Government pay roll, Thus neither affords
too much exposure for the JAGs among us.

2. Talaphone interview with Colone! Germain Boyle,
Chief, U,S, Army Cloims Service, Fort George G. Meade,
Maryland US Department of the Army, The Judge Advocate

General, __h;;_m_a_%_{m; (Not Published), "US Army
Claims SOPVICC" Hereafter reoferred to os "Mjission
Statement (___activity ).

3. Telephone interview with Mr., Abraham Nemrovw,
Clerk of Court, U,S. Army Judiclary,

4, Any court-martial resulting in a sentence to a
dishonorable o~ bad conduct discharge or tc confinement
for one year or more must be reviewed by a court of mili=
tary review {(Artizie 66b, Uniform Code of Military Justice
{ hereafter raferred io as "UCMJ"); US Law, Statutes,
etc., Uni Sta de, 1964, Supplement IV (Titles 71-21),
1965-68, Vitle 10, sec. 866b, pp. 502=-503 (hereafter re-
rferred to as "U,S.C.,"). Each of the military services
and the Coast Guard has a court of a military review in
Washington, The judges are either judge advocates or
civilian empl.yees of the service concerned, Cases
before the courts are handl!ed in a regular appeilate
adversary procedure with judge advocates representing
voth the Government and the appellant. The latter may
also bs represented by civilian counsel at his own ex-
pense, Decizicns of these courts may be reviawed by the
U.S, Court of Military Appeals composed of three justices
appointed to terms of 15 years by the President, Cer-
tair seatences, such as those involving a general or admirai
or sénteéences tc death, may not oe executed unti! reviewed
by the Court of Mll:tary Appeals (Article 67b, UCMJ:

10 U,8.C, 867b)., Other cases may be appealed by the de-
rfendant or certified for review by The Judge Advocate
General of ‘he service concerned,

5. Telephone interview with Colonel John Zalonis,
Chief, Legal Assistance Division, Office of The Judye
Advocate General of the Army,

6, Mission Statement (Regulatory Law Office).
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7. U.S.C,, Title 28, sec., 1498, p, 5987,
8, Mission Statenent (Patents Division).

9. Most procurement money is spent on a relatively
small number of contracts=-those for research acnd develop-
ment and for purchases of expensive equipment such as
aircra®i, Generally, these contracts are haixdied in
Washington or at specialized activities, The largest
number of caontracts, however, including some with dollar
amounts in six figuras, are found at indfvidual military
installations, These are the contracts for focal supplies.
and services--painting of barracks, garbage pickup, commissary
supplies, etc,

10, Cases before the USBCA are argued on an eppellate
adversary basis with judge advccates entering the arena
vith some of the better civilian lav firms of the country
on cases of substantiali value., At any one time, for
example, the Army cases alone befure thy Board will re-
rlect more than 100 million deliars in dispute (Mission
Statement (Contract Appeals Division)). Although these
cases are argued irn Washington, locael judge advecates are
not left out, Many of the cases will have started at a
military instal!iation where the SJA was instrumental in
preparing the Government's side of the case, Thereafter,
he will provide factual material, statements of witnesses,
etc.,, to the appellate a*iorneys,

1. The author, for exampie, has performed legal
services for the Army in Pekistan, Greece, Turkey, Ger-
many, Vietnam, Thailand, and Japan, and has studied at
the Hague Academy of International Law in Holiard,

12. Service courts of friendly foreign forces have
been authorized in the U,S, since 194k, Fedesi District
Courts may issue orders requiring the attendance of wit=
nesses befor® foreign service courts or officers desig-
nated tc take depositions for use before the service
courts (Act of 30 June 174 58 Stat, 645); U.S.C.,

Title 22, chap. 12, pp. 4USI=l£00).

i3, Twanty=two billion dollars is quoted as the
value of the property with {ts improvements, Title docu-
ments for the holdings require about 800 file cabinets
in the Pentagon (Mission Statement {lLands Office)).

14, The Iliconse invariabiy inc!udes a formula for
dividing the trecsure between Uncle Sam and the prospector,
Someone in vashington apparently is concernsd (<t some
day oné of the maps wil! be for real,

15, Army statistics wvere emphasized solely because

T4




of the author's ready access to and familiarity with the
data source, The activities discussed, however, are illus=
trative of JAG activity In all of the military services.

16. His horizons of |ife are also vastly expanded,
in addition to the travels mentioned in note:11, above, the
author'!s overseas service facilitated visits to 12 other
Pforeion lands, inc'uding the Secandinavian countries,
Engiland, Lebanon, and Hang Kong,

17, US Department of the Army, Army Requlation 10-6,

p. 2=19,
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TiYLiE: Does vonfinement Further Discipline?

The basic question is stated in the title, Data
was gathered from a !iterature search and the author'’s
20 years of personal experience in the r/'eld of miiitary
confinement, Four popular theories offered in support
of confinement-=vindictivensss, or punishment for phunis=-
ment!s sake, protection of suciety, deterrence or both the
criminal and others, and rehati!{tation=-are examined in
the Army environment. It is conc/uosd that vindictiveness
has no redeeming qualities, that there is only limit 4
applicability of the deterrence and protection theories
in the military society, and that rehabilitation is
practically nonexictant in instaliation confinement
facilities., The best aporoach for Army discipline is
to consider the actual effects of confinsment more
rationally and strive for quick, sure convictions,
visible punishment of those convicted, and rapid discharge
of petty trouble makers,
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DOES CONF INEMENT FURTHER DISCIPILINE?

"Only three months confinement! He shoéld have 0ot«
ten the max!® Sc goes the lament of many officers and
NCOfé bemraninn the demise of the alrost automaéic six
months confinement ad?ﬂgﬁﬁ?ﬁﬁ?'spocial courts-martial, To-
day, If a soldier jc convicted by ¢ rourt-martinfi and re-
ceives no confinement or even lese confinement than the
maximum anthorized, some cnnsider the case a complete loss,
Press the believers nf this concep* for an evrlanatior
and you vsially hear a varietion aof "[tis not nnod for
Aigsecinline.” Rut does Aiccipline realfv hirge on the amount
of confinement meted oyt 5y courts-martial? | am corvinred

it doee not,

A_CHANGED VIFW

The formaning ronclusion and the comments that foilow
refilert a radical channe in my views, Ae a fledgling Starf
Judne Advocnte nf the 2d Aemored Niviciaon | was a "hann-em-
hioh SJA" who sau~ht the MmOV imum amaont of confinement in
everv case in the halief that "heinn <ofth nr "coddlira
eriminals” was incomratibie with good Adiccintine, Mv twn
vears of wrestling with iustire p-aoblams in that octive
court-rartial furisdiction were followed by accisnmente as
Chief ~f the Crimipal Law Divieinn, Offiras of the Judoe
Advocate, Headruarters, UUS Lrmv Furone, ant then ac the

Starf Judae Advocate of V OCarps, annther verv artive rourt-
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martial juristiiction, These ascinnmerts Vept me irn ~inga
e
e~sariatine vish comBwmdon: and NCOTs A+ ~1) '~ ofs gn s

dral, Afemnln? *vrmu ~rm-mtlapme And aAllaued ma 4~ rphserve thp

affortec nf copnfinement. ard nther punieshments on acsuced,

thein cupnrinrg, nnd nther ecldinpe,  The nhvious rrobless

TR IO, ST

nf confinerent orompted mary hours of stidy and contem-

Ekikika

platinr of the various theories of nirishment and eventually

fed me to a rew perspertive, ! row view the fart of con-

o

vicdion, some ounishmmnt appron-~iate +n the offende~ and

%i ] r

g the offence, and, nossiblv, a quiclk dischar~e os providing

£

£

§; . al! the ~lout thot ic needed in the criminal justice forum

E‘,

. of the Army,

j LEADERSHIP THE KEY

{

:

1 Disrintine s <til! a furctinn nf leadershin, When

1 the nasitive asnarte 6F Joadership fail and nurishroant je

- required, rapfinemant is pnt the nnjy tenl, PRedurtion inr

4 crade, farfeityres, ~erractjonal cu<todv. hard fahor with-
cut confinement, renrimand, restrintion, ete , are still

h availabie and verv ef®ertive measures in mnet cases.

Unforturntelv,. these ninjehmarts are all too frequently

reaarded as +nn lenjent, The dominant belief remains that

1
f come co~fimement (< papessary fnr M juctice” in nrortically

%6
A s 0

every case,

EYE FORANSEYE SYNNRQAT

The firet corclusinn reorhed in my ra~ch to or atout

23
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,_“réeo concerning conf [noment was tha? vindictivenoss undcr-
lfes the views on 53@};;3»»1 of most naaberc ef tp, APQY-tng “‘¥..;A¢;

S old n,ye;for.gn.aye syndraaa., Rnducad to rts simp!nst terws,

. fhis v?aw is that "Joe went AHDL, so he must be conf:nad o
?_ But why’ Few address that question, They are confent vhen
Jao is ben}nd bars, reqcpdiess ef wvhat happens to him fhere,
what Iong-range effecf -f+_has on hi&, or the cffact on
othars. It just makes them feei aood to see the 'gu?l*y - - & i
eo-and-so getting- h“? Iuﬁt Gue in Jjait.” '

Some ¢co a bit further and say that Joets corfinement

ie necesary to prevent others from goino AWOL. But, really,

bk

dons ronfinemept deter. Cansider severa! oxamples. Recently,
~ pattalion commapder and his whole chain of command be-
came concerned when a soldier was found pot guilty of an

unauthor ized ahsence of just under 30 days. No doubt abeut

f
ettty gl S+ N 4 Wy LA

it, the acouittal wis a fluke-—a result contrary to the evi-

dence, There vere dire predictions of what would happen
to discipline and the AWOL rate of that unit. Several
mo~ths after the ill1-fated trial!, however, the battalion
commander once ocain proached the subfect to me, bis SUA,
My guestion to him, "Well how many AWOL's have vou had
eince the trial?" wos foltowed by a pause and slinhtiy
embarrassed, npone W That ended any puture references by
personnel of that unit to the deleterious effert of ac-
quittals and liaht sentences O diecipline, Or the

other hend, the situat ion at the opposite oole or extpreme

should be clnser 10 hrme for most readersg The Army has
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baén__coht a‘mkal(y nfaoued with _unautvhérized cbsences, No
-amount of cong£§§gpc$3»orolonqad conf inemert, of the %ﬁ?ﬁit?ﬂtég,ji
625665?73;;;§g stammed ths-t]de;_ Tﬁe?mé#%:?rfecffva deterre;t |
bés'pr_oved to be *&l_c_'t_ng" care of tha,genbé?éré'mey %90 cver ,
the hill,” not confining them affer they come bdck.
 somE MUST_BE JAILED

g ! §
- % :

Tws of the more prominent then-fes offered tn juctify

fﬂﬂ’gfﬁﬂﬁﬂ'——%é§§§§;§§§$éss enA Aot arpraproncyers Rppehed e
tha Paranainn,  O*hor nrn~vingrt +haprime nre nrntection nf

sonietv and =chabilitation, Withont anection, thare are

srme individials who must be inlled to protect soniety.

These pecple are nanerallv easily identified, hut too fre-

Ml i et i STl 1t

rirent v rot antil aPter thoy have rommitted 042 or more

-

serfove nrimae,.  Fortunately, *this catesary /s snall; an

o

infinitesiral petSentnae of the military community, These z

AL
e .

are the individuals Ffor wvhom the maximum confinement nr even

l1ite sentances should be reserved, i

THE MYTH OF REHARILITAT[ON - {

What atout rehabilitation? Within Armv stockades,

rebahil ftation ic a mvth, Generally, prisnners are not in
poet ‘ails Ionn eNdurh to be rehohilitated even if *here
vers affective =ahahilitatinn nronroms, PRut a soldiar in
~onfinement removed from the tonks, artilliery tubas, and

riftlec that are the stnclk of his trade cannnt bde taunht

T R AT TR
o

ar trained in much excent mesc ¢t repair, KP, and wall .

au

s
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locker painting. None of these is In such demand in to-

da}'s Army with the moves to get the soldler back to soldier-

ing with civilians hired to peel! the potatoes. Conflnement

in a post stockade, therefore, is nothing but a holding
cctton.z Ve merely pay the mar his regular benefits and>: -
get nothing productive in return. True, the Aray would not
get much more production out of some prisogprs back at the
unit, But at least the chances of trainihé him, of leading
him, and ot =pplying effective peer pressure in the right
direction ars much better in units, In the unit darracks,
S0% of the men are good soldiers but in the stockade all of
his comrades would be "bad.” For this reason, correctional
custody imposed under Article 15 of the Uniform Code of
Mititary Justic03 or hard labor without confinement ad-

4 are much more rehabilitative

Jjudged by a court-sartial
sunishments., Coapare these types of punishment where the
miscreant is training with his unit to the "desirabie”
features of confinement Yor some wvho would rather be in a
warm building in a stockade than engaging in rigorous field
duty in the rain, mud, and snow, Could it be that we do
not see much of this "in unit punishaent” because admin-
istering it requires some commissioned and non-commissioned
leaders to by Rreaww iter duty hours for tne required
close supervisinn?

Rehadilitation Is available at the United States
Disciplirary Barracks at Fort Leavenworth, Kansas, and

the Correctional Tralning Facility, Fort Riiey, Kansas,

&5
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The inma!esryz “Eort Leavnnworth are under s&ntences ta

tong periods of canrinament and, In most cases, to punf- B e

tiv-drscharoas. For that reason, emphasis is on prepar:nu
the prisoners in ek:l!s wifh a morket in the civition
conmunffy. ‘Rad io .and TV repair, tailoring, and fu*nituée
upholstering are amonc the availabte training progrqns.ﬁ
The Correctinnal Training Facility, en the othsr hand,»wd§
establIshé??rpr“prfsoners convicted of mflitary“offenses and
sentenced tn relativelv short periods of confinement, Pé-
trainira these men in basic military <kills is the goal.7
In order to remain operatinnal, the criteria for acceotance
at Fart Rilev was gradually chanced so thaet priscners with
sueperded punitive discharnee and with shorter ard shorter
sentences wore arrepted, Another rchanre in the npiteria |¢
“4hat charactér izimn ?ﬁe-gffenso involved as either Mejvilian?
or Umi)itary" is po longer material.g whether the Facitity
pae been effentive (n jts mi~sinn ’s debatahle. Some
availalhe ctaticstics indicate that it is dnirn a ooord iob.
Those statictics are easily cuestioned, however, and, in any
event, are a onor measure of the sunress of an nperatine
euerh as rehabiiitat lon,

Without menard tn tha rolative merits cr effertivensss
of the Disciplirary Barracks or the Carrertioral Training
Facility, neither is tor important to this toapic, Roth
institutions relv nn the resi:lte of nansral rourtc-martial
or o spacial rourtzs-martial invalvirg either relatively

sepinys Arimee npr rencat offenders. Not tao many courtse
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armartial rall into efther rategary. Thus rehabflftat:onnig g

not a nravt cal ornument te suoport confinement fn fha Army'? :
rrfn?nal Justiece o;cfgr.; |
NP the Papr ’fr;3+ifi?:g_+5ﬁ'ns OF ~anfirampnt '.-'f:'fcu:S;fed;.:

vindfﬂfFVﬂneﬂ* or pnrishmeni frr punishreptls s&ke_;fs-;ﬁﬁ“
most aonbo!?qg to mnet who are not serious stude,sts of fb£e ”
huran 'nsfifu+ron. A+ !anst it fs the ons that consc!oasiy
nr subconscinusly undnrlies the'ir arquments and heliefs, As
e social value, hnvever. it is without a redeeming quelity,
It accomplishes rothing bnt a transitery feeliry of euphoria
in the hard liring dlscinlinarinans, Rehabilitetion, as

mert foned above, is a mere fiction ir local Army stockades.

Protecting secietv, or safetv, has an extremely limited cpnli-

rgtior, That leaves deterrence,

DETERRING_WHOM? ‘ e

Deterrence hns twe faces. Ore applicotion is to deter
the individual prie~ner from repentina his urlavful eondué?.
Gut the most prpular belief abont deterrence fé that it keeps
nthers from enterina a |ife of crime. Evervone knows at
teast nne soldier whn |itera’ly commits annther crime be-
tween the c<tockare from whisrh he was just released and his
unit. Ac to sush individnals, confinemert ohviouslv was
neither rehabilitation mor deteprence, For nthers, however,
orce in corfinement ic epousrh, An uranswerable auestior as
to this ceteqory le whethar snme [rcger nurishmapt mioht o

have had the same effert, Fnr come, nothinn Put a taste of

q7




eonfln@qoqf will suffice. Then the questl/on becomes, "How
much is obough?" For most, that taste need not be longer
than 30 days; as littie as two weeks or less in the jug

will make bellevers of most of these men. UnforiiRWesly,
wvidespread abuses of confinement--pretrial confinement when
it is not justifled or necessary, failure ¢f commanders to
follow the course of thelr men in confinement, and rafluro
on the part of commanders to release a prisoner after he has
had the maximum effect of being lockad up but before he has
served the last possible day of %/ sentence--have resulted
in so many strictures on confinement that an exceliént option
for all commanrders Aas been iost, It just Is no longer possible
to whip the border line soldier who [{s heading for serious
trouble into confinement for a weeic or so following some
minor infracticn to show him where he is heading, The only
thing left is to take him for a guided tour of the stockade--
a very poor alternative,

Does confinement deter others from committing offenses?
Possibly, This justification of confinement impacts differently
on three different groups, In the first group, and fortunately
the largast numbder, are those who will not commit an offense,
regardless of what happens to malefactors, because they were
taught from childhood to obey the law, These are the people
vho stcp at a red |ight on a deserted street at two In the
morning because that's the wa ' they were reared, Oeterrence
as to them Is neaningless. The group at the opposite end

consists of those who are going to get into trouble regardless

38
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of what is done to them or others; the ones already

ment ioned who commit crimes on the way home from jail,
Fortunately, there are not too many of these around, De~
terrence is meaningless to them toc. In between is a group
of unknown size., Here are the people who can bhe in®luenced
to good or to evil!/, dec=ndin; on the price. For them,
evidencs that wrongdoers will be punished, regarcless of

the amount or type of purishment, will usually deter them
from offenses. The most effective deterrence for them,
therefore, is the visible punishment of others, Here

again, correctional custody or hard labor without confine~
ment performed in the unit areo where it can be seen by all
has a dramat.c impact. Of almost equa! value are short
periods of confinement with the accused returned t9 their

old units te tell about the undesirable features of confine-
ment, Compare this to cases of longer serntences., Under
current regulations, a soldier confined under seéntence

for more than thirty days cannot be returned to his old unft.9
Ostensibly, this [s to give him a chance to prove himseif

‘n @ new envircnment iremoved from the problems, temptations,
and possibie harrassment of his former associates ana superiors,
But i such a soldier i3 not returned to His former barracks,
the effects of his confinement aure, to a great extent,

lost on the imprassionable wen in the unit,

THE WASTE OF CONF INSMENT

One matter not yet discussed is the type of soldier

2
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found in confinement. Many Army prisoners, if no?¢ most

of them, are from the lowest mental category. Individuals
from this strata of society normally do no plot or weigh
the advantages and disadvantages of crime or the possibility
of confinement, Their motivation is to satisfy some

immed iate desire, need, or frustration without regard for
the consequences to themselves or others. [n shert, they
Just do their thingl For them, confinement is not too
diffrerent from their normal world of three meals a day

and routine, This type of perscn, of course, is not a pro-
ductive soldier before confinement, in confinement, or
after confinement.

The conclusion to bte drawn from the foregoing analysis
is that the length of confinement has little impact on
offenders or others, Rather than shooting for maximum
confinement, our aim should be for quick, sure convictions;
visibie punishment of those convicted; and rapid discharges
for those who, by their very presence, poison d unit, Pro=
fonged confinement of most soldiers, particulariu of the
type discussed in the preceding paragraph, simply eats up
Army funds and occupies a space on the Army rolls that

could be filled by a productive soldier,

WILLIAM H, NEINAST
Colone!, JAGC
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FOOTNOTES

1. US Department of Defense, mu_m;_gm;
(Revised Edition), p. 26-2; US Departmont
of the-Army, Arpy Regulation 27-10, p. 3-3,

e,

2. US Departaent of the Army, Arpy Regulgtion 190=2,
P- 2"30

3, US Laws, Statutes, etc., Ynijted States Code, 1964,
Vol., 2, Title 10, sec 815, pp., 1158=1159,

4, Jhid., secs 819 & 820; p, 1161,

5, US Department of the Army, Arpy Regulation 190=4,
P. 1=3 { hereatter raterred 10 as "An 140=4"),

o, US Department of the Army, Army Regylagtion 190-37,
P. 3"5-

7. US Department of the Army, Army Regulation 190=19,
p. 1.

a’ ‘-R ’90-"’ p. '-2.

9, US Department of the Army, Argy Regulation 150=23,
p. 2.
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