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UNLEASHING "HIGH-TECH" WEAPONRY IN THE DRUG WAR:

POSSE COMITATUS, THE FOURTH AMENDMENT AND ENHANCED SENSING

by Captain Eric C. Rishel

ABSTRACT: Congress created a sketchy exception to the
Posse Comitatus Act’s prohibition on military law
enforcement for drug interdiction. The resulting
legislative patchwork broadly authorizes use of military
. equipment and personnel for law enforcement, but
unnecessarily restricts the most beneficial uses of
sophisticated remote sensing hardware by forbidding
direct participation in a search. The war on drugs will
not succeed unless Congress, the Department of Defense,

and the courts replace the statute, its regulations and

the Fourth Amendment law it incorporates.
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The shadowy figures of 1st Platoon, Kilo Company,
crept into the second hour of the night patrol.
Peering hard into the new moon’s shadows, just south of
Las Cruces, New Mexico, First Lieutenant Bright tried
to visualize the terrain. "Should be just over the
next ridge," he whispered to himself. "There." The
point man froze, shouldered his M-16, and touched his
hand to his ear to let his platoon commander know
voices were coming from within the isolated, apparently
abandoned, adobe 200 meters ahead. Through his
startron night scope Bright could see three men opening
and inspecting the contents of several barrels just
inside the door. At his signal, the Drug Enforcement
Agents with the unit sprinted up and stopped the men
-- just after a handshake and the passing of a
briefcase between two of the figures, but before they
made it to their Range Rovers. "Damn those satellite
boys are good," Lieutenant Bright thought to himself
with a skyward glance, "they got us the drop point
‘right on the money. They even ID’ed the bad guys’

rides."




I. Introduction

It is not Tom Clancy'. It is United States
Congress.? Political, popular, and practical pressure
is pushing the military into a greater role in fighting
drug abuse. These counter-drug operations raise
serious questions about the clarity of statutory and
regulatory guidance at the point where drug control
initiatives meet the Posse Comitatus Act. Even more
tangled is the constitutional framework applicable when
forces use military sensing technology. Turning the
focus of military enhanced detection capabilities from
foreign foes to criminal catching makes conventional
Fourth Amendment "expectation of privacy" notions
obsolete.

After a short exegesis on the drug threat driving
the demand for military action, this article will
recount the evolving legislative actions in the area of
support to civilian law enforcement. A quick study of
the regulatory directives and administrative decisions
provides the basis for the crux of the discussion: is
the use of military enhanced sensing an improper

"search," either under the Posse Comitatus Act or the

Fourth Amendment? I conclude that it is not and




question the continued utility of a criminal
prohibition and vague notions of constitutional and
historical ground for keeping the military out of civil
law enforcement. I conclude with a call for
clarification of the statutes, regulations and court
decisions. Only practical, affirmative statements of
authorized activity will remove the hesitancy of
military leaders, and their attorneys, to put "the full
might of America . . . into this [drug interdiction ]
operation."3
A. The War on Drugs.

President Nixon may have first coined the phfase,
"war on drugs," in 1971%. The drug war was more
forcefully declared by President Reagan in 1982°.
President Bush continues to prosecute the campaign into
the 1990’s in an increasingly war-like fashion.® The
béttle against drug abuse pre-dates, however, both the
metaphorical and the literal militarization of the

effort.

1. The Use and Abuse of Drugs.-- Humankind has
used natural and processed substances to dull or hone

the senses since antiquity.” America’s own history of




drug abuse is not short. The debate over what effort
to put into its control is almost as long.®

Drug abuse is a staggering problem. After years
of prohibition and a decade of war, cocaine, heroin,
marijuana, and other drugs are still easily

obtainable.’

Abusers spent over forty billion dollars
on the purchase of illegal drugs in 1990." The
roughly 240 billion dollar estimated economic cost of
drug abuse in lost productivity, property crime and
diverted resources dwarfs that figure.' Narcotics use
contributes to violence, homicides, delinquency,
automobile accidents, and even AIDS’ spread, not
accounted for in the "dollars lost" calculations.™
But what to do about it?

The attack on the drug problem is three—pronged.
The "demand-side" approach uses education, treatment
and deterrence to reduce consumption from the user
perspective. Although more people are "just saying
no," the demand for drugs has increased because of
greater use among the remaining harder-to-reach hard-

*  The pure "supply-side" approach seeké to

core users.
eradicate the drugs at their foreign source. For

cocaine that is the Andean region, for heroin, Asia and
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Central America, and for marijuana, Mexico and the Far
East. Increased international efforts have not slowed
production. Recent figures show record levels of both
coca leaf and opium, the cocaine and heroin raw

materials.™

Finally, interdiction efforts try to
prevent drugs from entering the our country. This
includes off-shore interceptions, border controls, and
seizures at storage or trans-shipment points within the
United States.” Drug captures have increased each of
the past five years with little effect on the supply
available to abusers.'®

2. DrugAControl Policy.~-- Administration policy
is to attack along each of the three fronts. Federal
agencies provides grants to state and local levels to
reduce demand through treatment and education

programs. '’

To achieve success in the long term, we

must diminish the clamor for illegal drugs. It is a
gargantuan task given the highly addictive forms of

drugs entering the market.'® Coupled with the sociql
side-effects of abuse ranging from absenteeism to

street-crime, the demand for drugs is a societal ill

which will be with us well into the next century."”




Equally difficult is the destruction of foreign
sources of supply. Economic reality is the prime
obstacle. Drug revenues are such a large portion of
producer countries’ economies that no change is
possible without effective aid programs to replace
drug-related employment.?® In the cocaine-dominated
Andean region, drugs undermine even political
authofity, complicating immensely any attempts to

conduct regular eradication programs.21

Despite Andean
Initiatives and drug summits, no quick plugging of the
producer end of the drug pipeline is likely.

Interrupting processing and delivery of the drugs
in or near the United States is the remaining approach.
It has its flawsa, but may also count some successes.?
The primary criticism of interdiction is that it cannot
stop all smuggling and that it is not the sole
solution. Both are valid complaints. It is, however,
the only mechanism for limiting drug use in the short-
term (by reducing availability and increasing price).?
It is also the most logical area in which to enlist

military support.?®

B. Military Involvement.




The military has had some level of involvement
with solving drug problems since the 1960’s. State and
local authorities sounded their real cry for support in
the last decade. Governors, mayors, sheriffs, and
anyone else casting about for additional resources in
their fight against drug abuse urged Congress to get
the armed services more involved.

1. National Security.-- The rhetoric most cited
to justify tapping military aid was the drug problem’s
threat to the nation’s security. More than an
impassioned rallying cry, the proposition has some
merit. The powerful government-challenging force the
drug barons of South America have become certainly
influences Hemispheric diplomatic relations. The
potential link between at least portions of the
production and transportation operations and militant
insurgencies provides another political twist.

In the long term, the toll American society pays
for drug abuse justifies a true defense from the
Department of Defense. The lost human potential in
"crack babies" and "dealer wars" make drugs the most
insidious external threat the nation has ever faced.®

Secretary Cheney recognized this when he declared, "the




detection and countering of the production,
trafficking, and use of illegal drugs is a high-
priority national security mission of the Department of
Defense."?

2. Counter-drug Operations.-- Just what does
combatting illegal drugs in the name of national
security entail? As it has evolved over the past
several years, the Department of Defense’s involvement
in the drug war encompasses three basic missions:
detection and monitdring, support to civilian law
enforcement agencies and international operations.?®
Detection and monitoring are currently the only direct
roles. Congress made the Department of Defense lead
agency in detection of air and sea transit of illegal

drugs into the United States.?

This includes the use
of ground radars along the border and in foreign
countries to identify potential interdiction targets.
The involved fdrces also employ air and sea based
sensors. Military personnel may intercept a vessel or
aircraft detected outside the United States to identify

and communicate with it. This authorization includes

tracking and pursuit but not blocking or force down of

any craft. The apprehension step of interdiction




usually requires interoperability and communication
with civilian law enforcement.®® For naval vessels
carrying Coast Guard teams, however, a one-ship stop is
possible.?

Current operations in support of civilian law
enforcement range from equipment loans to border

patrols.”

In answer to requests from civilian
authorities, Joint Task Force 6, for example, has
provided Army Special Forces and Marine Corps
reconnaissance teams for observation of smuggling
routes. These forces have deployed remote motion
sensors and ground surveillance radar to give law
enforcement officials the ability to cover large swaths
of their responsible area despite limited manpower.®
The sophisticated military expertise transferred to
civilian drug warriors includes intelligence analysis,
photo-reconnaissance, and information management. Most
immediately felt in the supporting mission are less
glamorous forms of aid like transportation of civilian
agents, road clearing and container inspection.®

The international operations focus primarily on

the Andean region. They are undertaken within the

traditional framework of State Department assistance




programs to foreign governments. Host nation support
can include training in tactics and use of repairs,
equipment, and transfer of qualifying defense
materiel.®® Military planning and targeting expertise
directly contribute to the efforts of foreign and U.S.
drug enforcement personnel working on coordinated

operations. U.S. forces presently have no officially

recognized combat role.®

Naval tracking and
interdiction actions in international waters through
coordinated efforts like Operation Bahamas, the Turks
and Caicos Islands, have also been successful to the
point of diverting traditional smuggling routes.>
Bilateral diplomatic efforts to increase coordination
along with United Nations sponsorship of multinational
attacks on the drug trade show promise.38

The military certainly has a part to play in
countering illegal drugs. 1If there is a solution to
the problem the ingenuity and resolve of the armed
forces can help find and execute it. As British

militéry scholar General Sir John Hackett summed up the

military’s role: "The function of the profession of

arms is the ordered application of force in the




resolution of a social problem."39 Drug abuse is no
exception.
C. The Three-part Knot.

The armed services are aiding the anti-drug effort
in ways most of us could not have been imagined ten
years ago. But a worrisome specter still haunts the
Department of Defense’s support of civilian law
enforcement. Despite the headlong rush to bring
military might to bear in the drug war, posse comitatus
is not dead.

Three interrelated restrictions circumscribe the
legal use of armed forces personnel and equipment: the
Posse Comitatus Act’s limits on direct support, the
Department of Defense’s regulations and opinions
conservatively applying the Act, and the courts’ hints
at sanctions or worse if military involvement in law
enforcement grows too great.

The rulings from the three boundary-defining
bodies are 1like interwoven threads. The courts looked
to Congress to determine the scope of their
legislation. Congress cited court opinions in
attempting to refine their statutory guidance. To

issue regulations and approve operations, the

11




Department of Defense has had to divine the limits of
legal activity from conflicting court rulings and
mixed-signal legislation.

I will examine each actor in turn. First,
however, it may be helpful to flesh out in more detail
the basis of the problem. The Congress cast about in
its frustration with drug control efforts. Defense
Department aid was to be the salvation. Military
commanders routinely denied informal requests for help
from ci§ilian authorities. They recited the Posse
Comitatus Act’s prohibition on military enforcement of
civilian law.

Congressmen wanted to send a message to the
military that help in certain areas of crime fighting
was proper. Some noted that this amendment was a break
with over a hundred years of tradition. Others thought
it did not go far enough in making the war on drugs a
full—fledged one. A few noticed that the compromise
language passed ostensibly to clarify the Posse
Comitétus Act’s bounds was no paragon of lucidity. The
armed services were to train, advise, equip, transport,
and share intelligence with civilian police. They had

to detect, monitor, and intercept drug traffickers.

12




However, the services were told, if you directly
participate in a search, seizure, arrest, or similar
activity you could go to jail.

The Congress cannot bear all the blame. The
courts had wrestled with the intended limitations of
the posse comitatus statue on scattered occasions.
Their results also varied. 1In an interesting case of
legislative history making, Congress cited several of
the decisions. They arose out of the actions to
suppress the American Indian Movement uprising at
Wounded Knee. The rulings on whether Army assistance
was violative of posse comitatus restrictions, wefe

. split. They tried to put some meaning into the statute
by fashioning a direct versus indirect support test.
Unfortunately, much of what the courts held improper at
Wounded Knee seems less direct than the indirect
activities mandated by Congress in the effort to aid
civilian law enforcement. The use of the opinions to
support the amendments merely adds to the confusion.

Against this backdrop of mixed signals, the
Department of Defense has attempted to carry out its
responsibility to issue regulations preventing the

prohibited direct involvements. They carry forward

13




much of the hard to apply direct/indirect distinctions
as well as uncertain guidance as to where the required
detection and monitoring ends and the criminal direct
participation in a search begins. Complicating matters
further is the overlay of constitutional search law
upon the statutory definition of prohibited actions.
The Department of Defense has taken the
conservative view that use of much of the military’s
sensing assets in the drug war is improper. While
understandable considering the potential criminal
penalty for overstepping the tortuous boundary, it
certainly keeps the military’s best anti-drug guns in

the holster.

II. Limits on Support to Civilian Law Enforcement

The history of military involvement in civil
affairs for the American heritage pre-dates our
founding. The mix of political resentment and
practical reason for restricting use of soldiers in
police matters has become associated with the notion of

posse comitatus.

A. The Posse Comitatus Act.




The code provision is actually a criminal
proscription which literally provides:

Whoever, except in cases and under

circumstances expressly authorized by the

40

Constitution™ or Act of Congress,41 willfully

uses any part of the Army or the Air Force as

a Posse Comitatus or otherwise to execute the

laws shall be fined not more than $10,000 or

imprisoned not more than two years or both.%
No one has been charged or prosecuted under the Posse
Comitatus Act since its enactment.®® 1t remains,
however, a statute greater than its terms. It has
evolved into an embodiment of all concerns about
military-civilian relations in the American political
psyche.“

1. Early History.-- The common law tradition

provides the name posse comitatus.*

In medieval
England a magistrate or sheriff could summon any male
over the age of fifteen to aid him in keeping the peace
or pursuing fugitives.*® Colonists brought this
authority, as well as, their hearty mistrust of its

47

overuse, to America. The reservations turned to

rebellion. Distance from the Crown lessened civilian

15




control of the Army in the New World. British troops
requisitioned private homes under the Quartering Acts.
Because of the rising rage of the colonists, a few
farsighted British commanders and ministers cautioned
against using troops to aid civil authorities.”® Their
views were overtaken by events as the Boston Massacre
lead to the Boston Tea Party, and eventually, Bunker
Hill.%

The use of British troops to put down the early
disorders of the fledgling revolution was telling. It
weighed heavily in the drafting of the Declaration of
Independence. The founding document contains
provisions inveighing against troop abuses and
abandonment of civil authority over the military.

This outpouring had moderated by the time the
rebels won the war. Scholars differ over the extent ﬁo
which the Constitution embodies separation of civilian
and military. While there is evidence for a healthy
concern about control over military actions and fear of
a standing national army, no clear restraint on use of
the military in civilian matters exists in the
constitutional convention’s end product.”*® For that

the nation waited until after its next revolution.

16




Before delving into reconstruction politics and
the roots of the Posse Comitatus Act, consider two
important points about this early history. First, it
is just that, history. The attitudes toward military
organizations is not unexpected when a citizen militia
has just defeated the enforcers of an empire. They
have limited utility in fashioning contemporary roles
for the armed forces. Second, reciters of
Revolutionary War and constitutional convention credos
seldom distinguish between cries for a military under
civilian control, and one free from involvement in
civilian affairs. While lack of the latter case may

. prompt greater attention to the former, the founding
fathers feelings about independent standing armies
provides no support for a constitutionally mandated
limit on military law enforcement.?' The posse
comitatus restriction is a creature of statute and the
troubled times in which the Congress enacted it.

The power to raise a posse comitatus in American
law flowed from the powers granted federal marshals in
1789.% sSoon the use of military personnel, along with
other adult citizens, to help law enforcement officials

53

became a fairly common practice. Similarly, the

17




President never felt restrained from using the military
to enforce civil order by any inferred constitutional
bounds. As President, George Washington in 1794
commanded federalized troops in suppressing the Whisky
Rebellion.** The action did not rend the young

nation.>

In fact, the Executive has invoked emergency
power to send in federal troops over 100 times.’® The
Posse Comitatus Act did not seek to change that use of
the military to enforce laws. It was aimed at specific
perceived abuses in the post-Civil War period and is a
child of North-South tension.

2. Civil War and Reconstruction Era.-- No events
influenced the passage of the Posse Comitatus Act® as
much as the use of federal troops to enforce unpopular
Reconstruction laws and supervise the post-war
presidential election of 1876.58 Southern Democrats
were outraged over the "stealing of the Presidency" by
Republican Rutherford B. Hayes in his too close to call
victory over Samuel J. Tilden. They blamed the loss on
the use of troops during balloting and vote counting in
several Southern states.” Perceived abuses in

enforcement of laws like the Ku Klux Klan Act with

armed soldiers provided the base of support for

18




60

restricting the Army’s activities. The debates show

that it was less a philosophical concern with civil-

military relations®

, than discontent with specific
uses of military that drove the passage of the Act.
Even ad hominem attacks on the federal troops fueled

the legislation’s passage.®

What the legislative
history reveals® is that the evils the Act aimed to
end may be gone from our modern military and
contemporary society.64 At best, the Act embodies the
practical preference for handling of law enforcement by

local authorities, where possible.65

It is not a clear
guide for delineating the proper line between military
and civilian law enforcement activities. And it is
certainly not a viable basis for criminal

prosecutions.®

3. Attempts at Application, 1878-1981.-- Posse
comitatus received little attention in the first 75
years after its passage. What may be most telling
after the strong rhetoric about its dire need is the
scarcity of complaints about the Act’s violation during
this period. North-South Reconstruction-related
tension eased. Various officials continued to use the

military in civilian affairs, usually without protest.

19




This included the use of the Army to enforce process in
New Mexico by the "usurper," President Hayes, less than
four months after Congress passed the Act. Federal
tfoops supported local law enforcement in controlling
strikes and other riotous disorders, capturing
President McKinley’s assassin in 1901, preventing
looting after the 1906 San Francisco earthquake,
guarding the mint in 1933, defusing countless bombs and
chasing uncountable fugitives.®

The judge complimented the lawyer who dusted off
the Posse Comitatus Act for finding such an "obscure
and all-but-forgotten" provision.® The case involved
prosecution of accused propagandists in post-World War
II occupied Germany. Separate circuits heard two
similar cases. The courts each had no difficulty
finding that use of military authority to enforce the
laws was necessary and that the Posse Comitatus Act was
not a bar to jurisdiction.®

The next challenge was to the sufficiency of
indictments. It was to prove more serious. Four cases
arose out of the 1973 American Indian Movement uprising

at Wounded Knee, South Dakota. Violation of the Posse

Comitatus Act was held to affect the lawfulness of the

20




civilian officials actions.”

This was an element of
the charge involving interference with a law
enforcement officer’s duties.”! The activities of two
military observers on the scene and National Guard
ﬁnits who supplied the local and federal civilian
authorities with equipment raised the issue. Each
defendant alleged that the government could not meet
its burden of proving the "lawful performance" of the
obstructed acts. This was based on the provision of
support from military sources in violation of the Posse
Comitatus Act.”

The courts split. The Banks™ and Jaramillo™
judges found improper military assistance. The
McArthur court found no objectionable involvement.”
The Red Feather result was mixed, finding for the
government, but only after allowing defendant to show
wrongful direct active support.™

The rationale employed were also a mixed bag.
Using a conclusory "totality of the circumstances"
approach, the Banks court found that the civilians had
used the military "as a posse comitatus or otherwise"
to execute the law.” The court failed to specify the

exact nature of the potential Posse Comitatus Act

21




violation,”™ but was disturbed by the military hardware
provided.” The judge in Jaramillo also found that the
law officer acted "unlawfully". This was based on the
government’s failure to prove beyond a reasonable doubt
that no one violated the Posse Comitatus Act.® The
opinion was more specific. The court focused on the
use of personnel, not equipment, as triggering the
violation. The provision of materiel does not violate
the Act.® The presence of the uniformed advisors and
support National Guard&, and the help they gave, so
pervaded the activities that the government did not

83

meet its burden.

Red Feather presented the opportunity for yet

another view. Agreeing in part with the Jaramillo
court, the judge did not find a violation in the use of
military equipment. The Act only bars a "direct active
use" of troops, not passive indirect military
involvement.® The chaos comes in the court’s
recitation of acts in its "active/passive" dichotomy.®
It includes everything done at Wounded Knee as

permissibly passive.®

Then, without clear reference
to the Act or other guidance, the opinion lists active

prohibited actions. They include arrest, seizure of

22




evidence, search of a person or building, investigating
crimes, chasing fugitives and "other like
activities."® These may be reasonable or desirable.
They are not, however, supported by history, case law,
or statute.®®

The last of the cases in time and tone is
McArthur. 1Its court criticizes each of the other

89

decisions. Although it condones lending equipment to

civilians, it rejects the standards applied in the

other opinions.®

Instead of the military pervading
civil enforcement, as in Jaramillo,” or going to far
on the "passive/active" continuum, as in Red Feather,”
the court looked to see if military personnel subjected
civilian citizens to regulatory, proscriptive, or
compulsory military power.” The opinion revives the
popular spirit of the Posse Comitatus Act as a
protecting shield for individual rights from the
inherent danger of military authority.% Simply said,
the court had as much difficulty with the plain words
of the Act as any other interpreter. That is
appropriate for the finale to a set of decisions that
commentators criticize for their confusion® and

vagueness.”

23




In sum, the courts drew four differing standards
from the language of the Posse Comitatus Act. Banks
objects to mere presence of troops. Jaramillo would
not let the troops pervade the actions of the
civilians. Red Feather allows military involvement so
long as it remains passive. McArthur would allow any
actions short of military compulsion or restraint of
civilians. The application was even more conflicting.
Thus the advisers and mechanics were passive indirect

97

support for Red Feather. Jaramillo, however, would

% The provision of

call them improperly pervasive.
equipment is clearly not a violation under the
Jaramillo,99 Red Feather,m° and McArthur'® tests. It
is improper even to lend equipment under the Banks
holding.'®

The lack of ascertainable guidance, or even
practical underpinning, in the original legislation
helps explain the problem courts face in applying the
Posse Comitatus Act. The Congress of 1878 was mad at

the Army and the civilians who used it. No amount of

judicial synthesis is going to rationalize the vague

criminal prohibition which resulted.'®




4. Practical Attacks on the Act.-- The problem
with the Posse Comitatus Act is deeper than its varied
application by courts. Although it is a criminal
statute, as noted earlier, no one has ever been

104

prosecuted under its provisions. There have been

105

ample opportunities. As a practical matter, as long

as the assisted enforcement has not upset anyone but

perhaps the accused, no prosecutor will seek criminal

106

sanction. Several commentators have questioned to

whom the Act applies.'”

Does a prosecutor charge the
soldier, the sheriff, or the Secretary? The

uncertainty has certainly limited the Act’s invocation.

Uncertainty in application applies on a larger
scale as well. The original Posse Comitatus Act, as a
rider to the Army appropriations act,'® applied only to
the Army. During the creation of the independent Air
Force, Congress amended the Act as part of the general

application of pre-existing Army provisions to the new

service.'”

The Navy and Marine Corps were never
included in the prohibition. Historically, the Navy
was not involved in the specific abuses the Congress

sought to punish with the Act.'® what rational
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distinction exists between using Marines at Camp
Lejuene instead of soldiers at Fort Bragg to aid the
North Carolina authorities? None but the outmoded aims
of the Act. Similarly, the statute ostensibly
prohibits National Guard members from helping enforce
laws when in a federal status. If the Secretary of
Defense uses the same "part of the Army or Air Force"
in a state status, however, they mysteriously avoid the
evil of military involvement. The title of the Code
under which a National Guard unit is activated
determines whether the conduct is commendable or
criminal.

The most incongruous application of the Act’s line
drawing is in the use of the Coast Guard. It is
essentially a military organization. Unlike other

branches, it has among its missions a specific mandate

to enforce civilian laws at sea.'"

Why a dope toting
suspect asked to halt at the end of a Coast Guard
cutter’s gun feels materially different from one a Navy
frigate stops is unclear. The program placing Coast
Guard teams on Navy ships amplifies the hair-splitting.

The Coast Guard is involved in the law enforcement

action, only after the Navy has detectéd, chased and
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