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MILITARY OBJECTIVE AND COLLATERAL DAMAGE: THEIR DYNAMICS
AND RELATIONSHIP

ABSTRACT: The two most critical aspects of targeting are the concepts of military

objective and collateral damage i.e. incidental loss of civilian life, injury to civilians and

damage to civilian objects. The conventional international law definition of military

objective is set out in the 1977 Protocol I to the 1949 Geneva Conventions (Protocol I) at

Article 52 (2). That definition has also become the complete customary international law

definition of military objective. The conventional international law definition of

collateral damage and the concept of proportionality of which collateral damage is a part

is found in Protocol I at Articles 51 (5) (b), 57 (2) (a) (iii) and 57 (2) (b). For all practical

purposes, the customary international law definition of proportionality is the same as the

conventional definition. The concepts of military objective and collateral damage (and

thus proportionality) are linked by the common element of "military advantage".

However, for a variety of reasons that linkage is somewhat weak and sporadic. This

linkage implies a complementary relationship between these two concepts i.e. as either

grows or diminishes so does the other. An examination of a wide range of recent law of

war issues, controversies and developments confirms this relationship. The main

implication of this linkage is that at least significant military input will be necessary in

determinations of military objective, collateral damage and proportionality. The major

challenge of this implication is ensuring that the resulting decisions achieve the proper

balance in the basic dynamic of the law of armed conflict i.e. satisfy both military and the

humanitarian factors neither of which have primacy.
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I. Introduction

Targeting decisions are matters of life and death. In living memory, targeting decisions

have cost the lives of hundreds of thousands if not millions of civilians.1 Even in very recent

2conflicts, significant numbers of civilians have been killed because of targeting decisions.

Aside from civilian casualties, targeting decisions have affected the most vital interests of the

states involved. Targeting decisions have helped determine the course of wars3 and have

even figured in ending wars. 4 Targeting decision-makers considered many factors other than

1 See, e.g., MAX HASTINGS, BOMBER COMMAND 410 (1979) (citing the German Federal Statistic Office

computation of 593,000 German civilian casualties of the Allied bomber offensives in the Second World War);
HOITO EDOIN, THE NIGHT TOKYO BURNED 238 (1987) (estimating that 312,000 to 412,000 Japanese civilians
died in a combination of the atomic and conventional bombing of Japan during the Second World War).

2 See, e.g., MIDDLE EAST WATCH, NEEDLESS DEATHS IN THE GULF WAR 19 (1991) [hereinafter NEEDLESS

DEATHS] (estimating an upper limit of 2,500-3,000 Iraqi civilian casualties as a direct result of 1991 Coalition
air strikes); William A. Arkin, Greenpeace International, Gulf War Effects and Laws of War Briefing, For
Meeting of Experts on the Protection of the Environment in Time of Armed Conflict, International Committee
of the Red Cross (ICRC), Geneva, 27-29 April 1992 (copy on file with author) (giving the same figure for
directly caused casualties in that conflict but adding 70,000-90,000 indirectly caused deaths); INTERNATIONAL
CRIMINAL TRIBUNAL FOR THE FORMER-YUGOSLAVIA, FINAL REPORT TO THE PROSECUTOR BY THE COMMITTEE

ESTABLISHED TO REVIEW THE NATO BOMBING CAMPAIGN AGAINST THE FEDERAL REPUBLIC OF YUGOSLAVIA
para. 53 (June 20, 2000) [hereinafter ICTY COMMITTEE REPORT] (using a variety of sources to conclude that
Yugoslavian civilian casualties of the NATO 1999 bombing were in the range of 500 dead) available at
http://www.un.org/icty/pressreal/nato06l300.htm; Murray Campbell, Afghanistan Civilian Toll Notably High,
GLOBE AND MAIL (Toronto), Jan. 19, 2002, at Al1, (citing a Project on Defense Alternatives estimate of 1000-
1300 Afghan civilian deaths between Oct. 7, 2001 and Dec. 10, 2001 caused by United States bombing).

3 During the Second World War, the Luftwaffe's 1940 targeting switch from the Royal Air Force's ground
organization to London was a "disastrous change of strategy". See Christopher Dowling, Battle of Britain, in
DECISIVE BATTLES OF THE TWENTIETH CENTURY 115, 122 (Noble Frankland & Christopher Dowling eds.,
1976). That war altering targeting decision was itself in part prompted by a series of targeting decisions and
errors. The Luftwaffe accidentally bombed London on Aug. 24, 1940. This prompted the British to bomb
Berlin in reprisal, which caused Hitler to order the bombing of London in counter-reprisal. Id.

4 The role played by the two atomic bombs dropped on Japanese cities in 1945 in prompting Japan's surrender
is controversial. However, "none of the critics of the atomic bomb decisions has been able to demonstrate how
the Japanese high command might have been induced to surrender without the combined shock of Russia's
entry into the war and the use of two atomic bombs." RONALD H. SPECTOR, EAGLE AGAINST THE SUN 559
(1985). See also J. ROBERT MOSKIN, MR. TRUMAN'S WAR 311 (1996) (conceding "the two atomic bombs had
changed not a single senior Japanese leader's mind. But the bombs did reinforce Emperor Hirohito's judgment
that Japan must sue for peace.").



legal ones. However, the sheer importance of targeting decisions means that even a marginal

impact of legal factors is worth consideration.

Furthermore, targeting much below the strategic level has now achieved a vastly higher

profile than it had in the past. The media and non-governmental organizations 5 routinely

examine and critique these decisions in detail. Much of the commentary centers on the legal

aspects of such targeting. Modern military campaigns often seem crafted around targeting

decisions.6 The interplay of the media and civilian casualties can now be an important part

of the struggle between the contending parties. 7 Such has been the prominence of these

issues that the terminology of targeting has even entered the popular public consciousness. 8

Two of the most dramatic aspects of targeting are strikes on military objectives and any

resulting collateral damage or incidental civilian casualties caused. Grisly images of dead or

injured civilians vie with "morbidly spectacular film of PGM strikes"9 . These phenomenon

also are two of the more basic targeting components, that of military objective and that of the

5 See, e.g., NEEDLESS DEATHS, supra note 2; Arkin, supra note 2; AMNESTY INTERNATIONAL REPORT,
NATO/FEDERAL REPUBLIC OF YUGOSLAVIA, "COLLATERAL DAMAGE" OR UNLAWFUL KILLINGS, VIOLATIONS
OF THE LAWS OF WAR BY NATO DURING OPERATION ALLIED FORCE (2000) [hereinafter COLLATERAL
DAMAGE]; HUMAN RIGHTS WATCH REPORT, CIVILIAN DEATHS IN THE NATO AIR CAMPAIGN (2000)
[hereinafter CIVILIAN DEATHS].

6 Thomas E. Ricks, Target Approval Delays Irk Air Force Officers, WASH. POST, Nov. 18, 2001 at A1.

7 MICHAEL IGNATIEFF, VIRTUAL WAR 193 (2000); William J. Fenrick, The Law Applicable to Targeting and
Proportionality after Operation Allied Force: A View from the Outside, 3 Y.B. OF INT'L HUMANITARIAN L.
(forthcoming 2000).

8 COLLATERAL DAMAGE (Warner Bros. 2002); RULES OF ENGAGEMENT (Paramount Pictures 2000) (being two
mainstream recent films using targeting terms in such a manner as to suggest the public is aware of at least
some of their implications).

9 Michael N. Schmitt, Bellum Americanum: The U.S. Views of Twenty-First Century War and Its Possible
Implications for the Law ofArmed Conflict, 19 MICH. J. INT'L L. 1051, 1081. PGM are precision-guided
munitions.
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incidental civilian losses. The later component, being incidental civilian loss, injury and

damage, also known as collateral damage, is one side of the proportionality "equation".

Expected incidental civilian losses (which term will be used interchangeably with collateral

damage) are balanced against the anticipated military value of the strike. This balancing (i.e.

proportionality) in turn, is one of the major factors in targeting.

Therefore, this paper will examine two specific legal aspects of targeting: the concept of

military objective and that component of proportionality known as collateral damage. After

outlining both, this thesis will determine if there is any inherent relationship between these

two terms. Next, it will explore a series of recent or emerging issues implicating one or both

of these targeting components. The objectives in examining these issues are twofold.

Firstly, this exploration of these issues may expose any underlying dynamic in each of these

terms i.e. is either changing and if so how. Secondly, considering such issues might help

reveal any linkage between these two terms. Is there any relationship between military

objective and incidental civilian losses? If so, what is the linkage? If one concept expands or

contracts what happens to the other? After analyzing these two terms, their relationship and

their dynamics, the paper will then explore the implications of any such relationship.

In some regards, these two aspects of targeting are targeting's very core. While certainly

some situations require consideration of other issues, 10 many targeting decisions can be

10 See, e.g., Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection

of Victims of International Armed Conflicts, Dec. 12, 1977, [hereinafter Protocol I] 1125 U.N.T.S. 3, art. 54
(protecting objects indispensable to the survival of the civilian population), art. 56 (protecting certain works and
installations containing dangerous forces).

3



confined to these two "simple" issues: is the proposed target a military objective and is there

a risk of disproportionate collateral damage?"

A recent trend in modem warfare indicates a detailed consideration of military objective

and proportionality criteria is particularly useful. Soldiers, sailors and airmen have always

had to make many combat decisions in seconds or minutes. Modem warfare is placing even

more emphasis on quick decision-making, particularly those decisions related to targeting.

There is every indication that the trend toward very rapid targeting decisions will continue or

even accelerate.12 In such an environment, any useful legal rules will have to be simple if

they are to be effective.13 Those tasked with making or advising on targeting determinations

may only have time to consider the most basic of issues. Military objective and collateral

damage are such basic issues.

1' Frits Kalshoven, Remarks in a Panel on Implementing Limitations on the Use of Force: The Doctrine of
Proportionality and Necessity, AM. SOC. INT'L L. PROC. 39, 41 (1992), Christopher Greenwood, Customary
International Law and the First Geneva Protocol of 1977 in the Gulf Conflict, in THE GULF WAR 1990-91 IN
INTERNATIONAL AND ENGLISH LAW, 63, 69 (Peter Rowe ed., 1993).

12 UNITED STATES AIR FORCE, AIR FORCE BASIC DOCTRINE 32 (1997) [hereinafter USAF BASIC DOCTRINE]

(setting the goal of being able to "react to a situation and make accurate decisions more rapidly than the enemy"
and improve "the speed and quality of our observe-orient-decide-act loop"); Schmitt, supra note 9, at 1057
(foreseeing warfare that is "fast-paced, mobile, and highly lethal"), 1062-63 (forecasting "access to on-demand
real-time information will allow real-time planning, rather than the current practice of executing plans
developed in advance"); Vernon Loeb & Thomas E. Ricks, 1 's and O's Replacing Bullets in U.S. Arsenal,
WASH. POST, Feb. 2, 2002, at Al (citing "the real-time value of being able to target rapidly", "the American
approach to combat increasingly focuses on how to get information, move it and act on it quickly." and
"instantaneous targeting"); Bruce Rolfsen, Air Force Learned Lessons in Kosovo, but Problems Remain, AIR
FORCE TIMES, Feb. 4, 2002, at 15 (citing the United States Air Force goal "of reducing the sensor-to-shooter
timeline to fewer than 10 minutes.").

13 USAF BASIC DOCTRINE, supra note 12, at 21 (citing simplicity as one of the principles of war i.e. the need to

avoid "unnecessary complexity" in military operations); Louise Doswald-Beck, Implementation of International
Humanitarian Law in Future Wars, 52 NAVAL WAR C. REV., 24, 34 (Winter 1999) (stating "the more complex
the rules, the less likely it is that they will be followed accurately.").

4



Any in-depth analysis of the law of war requires a determination of the basic purpose and

dynamic of this peculiar body of law. Why does it exist? What is its purpose? The purpose

of the law of war, also called the law of armed conflict or international humanitarian law, is

to balance military necessity and humanitarian concerns. "[T]he law of armed conflict rests

upon a judicious balance between military operational needs and humanitarianism". 14

Military necessity and humanity have been called "primary concepts" underlying the law of

armed conflict.15 Most commentators expressly accept the tension, dynamic or balance

between these sometimes opposing needs. 16

Even those who seemingly restrict the law of war's purpose to the limitation of human

suffering implicitly accept that in war a given amount of suffering is inevitable. They

recognize that certain military activities are lawful despite the certainty of human suffering,

14 L. C. GREEN, THE CONTEMPORARY LAW OF ARMED CONFLICT 353 (2nd ed. 2000).

15 Lieutenant Colonel William J. Fenrick, The Rule of Proportionality and Protocol I in Conventional Warfare,

98 MIL. L. REV., 91, 93 (1982) (setting out three such concepts being military necessity, humanity and
chivalry).

"16 COMMENTARY ON THE ADDITIONAL PROTOCOLS OF 8 JUNE 1977 TO THE GENEVA CONVENTIONS OF 12

AUGUST 1949, para. 1389 (Y. Sandoz et al. eds., 1987) [hereinafter the ICRC COMMENTARY] ("The law of
armed conflict is a compromise based on a balance between military necessity, on the one hand, and the
requirements of humanity, on the other."); PETER ROWE, DEFENCE: THE LEGAL IMPLICATIONS 150 (1987)
(quoting Professor Draper "The essential balance in the Law of War has probably swung too far in the direction
of humanitarianism. Insufficient attention has been paid to the nature of warfare and what commanders are
trained to do."); Frangoise J. Hampson, Means and Methods of Warfare in the Conflict in the Gulf in THE GULF
WAR 1990-91 IN INTERNATIONAL AND ENGLISH LAW, 89, 91 (Peter Rowe ed., 1993); Professor Ove Bring,
Collateral Damage and Military Objectives: A Point of View de legeferenda after Kosovo, in COLLOQUIUM:
LEGAL AND ETHICAL LESSONS OF NATO's KosoVo CAMPAIGN, AUG. 8-10, 2001, at 11 (2001) (held at the
United States Naval War College, Newport, Rhode Island); Sergey Alexeyevich Egorov, The Kosovo Crisis and
the Law ofArmed Conflicts, 837 INT'L REV. OF THE RED CROSS 183, 188 (2000) (citing as one of the main
characteristics of the law of armed conflict "the confrontation between the principle of humanity and that of
military expediency."); Roger Normand & Chris A. F. Jochnick, The Legitimation of Violence: A Critical
Analysis of the Gulf War, 35 HARV. INT'L L. J. 387, 389 (1994) (citing as the law of war's goal "a reasonable
balancing of military necessity and humanity" in a very skeptical analysis of the current law of armed conflict
regime).

5



even that of civilians.17 Indeed, the use of the word "limitation" instead of a more absolute

term like "elimination" impliedly accepts that humanitarian concerns are not the only ones at

play.

Interestingly, the most recent label for this area of law, international humanitarian law,

can actually obscure this dynamic.18 Certainly, this new name is useful in emphasizing the

humanitarian aspect of the discipline. It may also assist in obtaining governmental support,

soliciting public donations, attracting students and in raising its civilian profile. However,

the term risks over emphasizing but one of the pillars upon which the entire edifice of the law

of war is built. It may skew analysis of specific issues. This label also invites confusion with

the field of human rights law, a related but distinct discipline. 19 In any disciplined analysis,

neither principle should be over-emphasized. Some legal debates will be settled by military

factors, others by humanitarian considerations. It is legally wrong and intellectually

dishonest to accord either principle automatic primacy in interpretation or analysis.

17 Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons, 35 I. L. M. 809 (1996)

[hereinafter Nuclear Weapons Case]; Doswald-Beck, supra note 13, at 25 (setting out the basic purposes of
international humanitarian law as "limitation of means and methods of warfare and the protection of persons in
the power of hostile authorities, in order to limit the destructiveness and suffering of war."). But see
COLLATERAL DAMAGE, supra note 5, at 26 (setting out a supposed international law requirement to "maximize
the protection of civilians". This proposition if meant literally is wrong. The purpose of international
humanitarian law is to balance two often-conflicting imperatives not maximize one of them. The only real way
to maximize protection of civilians is to avoid conflict in the first place.).

18 W. Hays Parks, Air War and the Law of War, 32 AIR FORCE L. REv. 1, 72 n.245 (1990); Adam Roberts, The

Laws of War: Problems of Implementation in Contemporary Conflicts, 6 DuKE J. COMP. & INT'L L. 11, 14
(1995).

19 Nuclear Weapons Case, supra note 17, para. 25 (finding that that the International Covenant of Civil and

Political Rights, a human rights treaty, has limited direct application in armed conflict situations but rather such
rights in an armed conflict are decided by reference to armed conflict's lex specialis i.e. the law of war).

6



Therefore, in this thesis where the law of armed conflict is unclear or requires

interpretation or analysis beyond the words at issue, it will use a balancing of the basic

principles of military necessity and humanity. However, it is critical to note that military

necessity is not an over-ride that can be used to ignore humanitarian factors. Where a rule,

whether based on treaty or customary international law, exists it cannot be ignored based on

alleged military necessity. Indeed such is the power of these rules that a United States

tribunal found "Military necessity or expediency do not justify a violation of the positive

rules .... The rules must be followed even if it results in the loss of a battle or even a war.'2°

Before commencing examination of these issues, some cautionary words are appropriate.

It is logical and probably most productive to examine several recent modern conflicts as they

pertain to military objective and collateral damage. This paper will look at the Coalition's

efforts in the 1990-91 Gulf War, NATO's 1999 bombing of Serbia/Kosovo and the on-going

bombing of Afghanistan, almost exclusively by the United States. There is some danger in

focusing only on such conflicts. These wars are perhaps unique on a number of counts. For

most of the Coalition (excluding Kuwait) in the Gulf War, for NATO in the Kosovo

campaign and for the United States in Afghanistan, these were generally very limited wars.

Other types of conflict engaging states' vital interests may result in different lessons and

practices. Secondly, the militaries engaged on the Western side in these conflicts were

largely those of democratic, developed, technologically sophisticated nations. The primary

actor in all three conflicts, the United States, is the world's pre-eminent military,

20 United States v. Wilhelm List, et al. (The Hostage Case), reprinted in XI TRIALS OF WAR CRIMINALS BEFORE

THE NUREMBERG MILITARY TRIBUNALS 759, 1256, 1272 (1947-48).

7



technological and economic power. Again, the lessons and practices of militaries less

sophisticated, poorer or from less democratic nations may be dramatically different.

A more basic caution is a call to remember the limits of both professional disciplines

engaged by this analysis i.e. the law and the military. In most essentials and despite recent

developments, both war and the law remain exceedingly blunt instruments. 21 "War is a

complex and chaotic human endeavor. Human frailty and irrationality shape war's nature." 22

Rhetoric aside, by any objective measure, modem warfare is still much closer to the cleaver

than the scalpel. Likewise the law, even in the most developed of peaceful societies when

one might expect human beings to be at their best, is never a perfect solution to guiding and

correcting individual or group behavior. Therefore, it behooves the practitioners of both

disciplines, the military professional and the international humanitarian lawyer, to keep the

limits of both their crafts firmly in mind. Without inviting complacency, there are limits on

what either the majesty of the law or military science can reasonably be expected to

accomplish.

II. Military Objective

A. Introduction and History

The concept of military objective is critical because without that concept one of the

absolute bedrocks of the law of war will not function. That bedrock is the principle of

21 See generally, GEOFFREY BEST, HUMANITY IN WARFARE 10-13 (1980).

22 USAF BASIC DOCTRINE, supra note 13, at 6.

8



distinction.23 Distinction is that rule which demands "[T]he Parties to the conflict shall at all

times distinguish between the civilian population and combatants and between civilian

objects and military objectives and accordingly shall direct their operations only against

military objectives.",24 Obviously, one cannot confine one's attacks to military objectives

unless one knows what they are.2 5 Distinction's importance cannot be over-stated.

"[D]istinction provides the main line of defence against methods of barbarism in warfare." 26

It is the "very heart and soul of the law of war". 27 It illustrates the basic law of war dynamic

set out earlier. Military targets are engaged thus accommodating military necessity but

civilians and their objects are spared thus giving humanity its due.

Given the above, it is somewhat surprising that such a critical concept as military

objective was not successfully codified until 1977 in the Protocol Additional to the Geneva

Conventions of 12 August 1949, and Relating to the Protection of Victims of International

Armed Conflict (Protocol 1).28 The term itself and the initial attempt to codify it arose with

23 Nuclear Weapons Case, supra note 17, para. 78; G.A. Res. 2444, U.N. GAOR, 2 3rd Sess., Supp. No. 18, at

164, U.N. Doc. A/7218 (1968) para. 1 (c), Dec. 19, 1968, reprinted in THE LAWS OF ARMED CONFLICTS 263
(Dietrich Schindler & Jiri Toman eds., 3 rd ed. 1988) [hereinafter G.A. Resolution 2444]; G.A. Res. 2675, U.N.
GAOR, 2 5 th Sess., Supp. No. 28, at 76, U.N. Doc. A/8028 (1970) para. 2, Dec. 9, 1970, id. 267 [hereinafter
G.A. Resolution 2675]; ICTY COMMITTEE REPORT, supra note 2, para. 29; Parks, supra note 18, at 4 (using the
equivalent term "discrimination"); Horace B. Robertson, Jr., The Principle of the Military Objective in the Law
ofArmed Conflict, in THE LAW OF MILITARY OPERATIONS 197 (Michael N. Schmitt ed., 1998); Hampson, supra
note 16, at 89.

24 Protocol I, supra note 10, art. 48.

25 ICRC COMMENTARY, supra note 16, para. 1994; Greenwood, supra note 11, at 71.

26 Professor Yoram Dinstein, Legitimate Military Objectives Under the Current Jus in Bello, in COLLOQUIUM:

LEGAL AND ETHICAL LESSONS OF NATO's Kosovo CAMPAIGN, AUG. 8-10, 2001, at 41 (2001) (held at the
United States Naval War College, Newport, Rhode Island).

27 Hays Parks, The Protection of Civilians from Air Warfare, 27 ISR. Y.B. ON HuM. RTs. 65, 72 (1998).

28 Protocol I, supra note 10, art. 52 (2) (stating in part "military objectives are limited to those objects which by

their nature, location, purpose or use make an effective contribution to military action and whose total or partial

9



the 1922-1923 Hague Rules of Air Warfare (1923 Hague Air Rules).29 However, those rules

as such were never adopted in any treaty. Nevertheless, as Horace Robertson recounts in his

excellent article on military objective, the 1923 Hague Air Rules eventually bore fruit in

Protocol I. The International Committee of the Red Cross (ICRC) 1956 Draft Rules for the

Limitation of the Dangers Incurred by the Civilian Population in Time of War (1956 ICRC

Draft Rules) 30 , a further 1965 ICRC Vienna conference, a 1968 Teheran International

Conference on Human Rights, 1968 and 1970 United Nations General Assembly

resolutions31 and a resolution from a 1969 Edinburgh meeting of the Institute of International

Law32 all further developed the original 1923 formulation or concept.

This lack of an agreed upon definition of military objective before 1977 is perhaps

explained by the context of warfare prevalent before the Great War. In the much simpler age

of the nineteenth century, responsible military men simply knew which targets were lawful.

Largely, they directed their attacks against the obvious combatants and military machinery

arrayed against them or on occasion those few civilian objectives sanctioned by long-usage

destruction, capture or neutralization, in the circumstances ruling at the time, offers a definite military
advantage.").

29 Robertson, supra note 23, at 199; Hague Rules of Air Warfare, reprinted in THE LAWS OF ARMED CONFLICTS

207 (Dietrich Schindler & Jiri Toman, eds., 3 rd ed. 1988) [hereinafter the 1923 Hague Air Rules].

30 Draft Rules for the Limitation of the Dangers Incurred by the Civilian Population in Time of War,

International Committee of the Red Cross 1956, reprinted in THE LAWS OF ARMED CONFLICTS 251 (Dietrich
Schindler & Jiri Toman, eds., 3 rd ed. 1988). The annex referred to in Article 7 of the 1956 ICRC Draft Rules is
reprinted in the ICRC COMMENTARY, supra note 16, para. 2002 n.3. The term 1956 ICRC Draft Rules used
hereafter in this thesis refers to the annex to those rules.

31 G.A. Resolution 2444, supra note 23; G.A. Resolution 2675, supra note 23.

32 Robertson, supra note 23.
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in cases such as siege warfare.33 The limited range and "line of sight" nature of the weapons

made distinction problems much simpler.

Armed forces fought in two dimensions only and the civilian population and its

infrastructure was usually relatively safe behind military or naval forces of lesser or greater

strength. Destruction was generally confined to the narrow strip where the opposing forces

met. Battles were seldom fought in built up areas. 34 The role of cities was generally

confined to providing the setting for victory parades. With luck, these would be for the

inhabitants' armies. An example of the assumption of this purely military context is the

Declaration of St. Petersburg of 1868 that stated, "the only legitimate object which States

should endeavor to accomplish during war is to weaken the military forces of the enemy."35

This was more or less sufficient for its time.

With the total wars of the twentieth century, the disadvantages of a lack of a definition of

military objective became increasingly obvious. The Great War and the birth of air power

clearly pointed out new dangers. Destruction by dirigible and long-range bomber

33 Fenrick, supra note 15, at 114 (using the Second World War example of the siege of Leningrad to conclude
that before Protocol I "it would appear to have been legitimate to direct fire at the civilian population in order to
keep them within the besieged area."); GREEN, supra note 14, at 27 (describing the special rules of medieval
siege warfare).

34 Before the Great War, decisive battles were generally fought in relatively open terrain. Sieges were difficult,
lengthy and uncertain enterprises. As such, they were to be avoided. See e.g., JOHN KEEGAN, THE FACE OF
BATTLE (1976) (taking three representative battles being Agincourt, Waterloo and The Somme, none of which
were fought in built up areas).

35 Declaration of St. Petersburg, 1868, reprinted in THE LAWS OF ARMED CONFLICT 101-02 (Dietrich Schindler
& Jiri Toman eds., 3 rd ed. 1988).
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commenced albeit in what turned out to be a mere foreshadowing. 36 Of course, the threat

implied by the Great War was more than realized in the Second World War. Many nations

carried out massive attacks on virtually entire countries in Europe and Asia. The effect of

many of these attacks appears to have been indiscriminate devastation. This trauma was the

incentive for the adoption of many of the rules in Protocol I in 1977 including that defining

military objective.

B. Conventional International Law Definition of Military Objective

Military objectives are defined in Protocol I Article 52 (2) as "those objects which by

their nature, location, purpose or use make an effective contribution to military action and

whose total or partial destruction, capture or neutralization, in the circumstances ruling at the

time, offers a definite military advantage." This definition is a two-stage test. The objective

in question must simultaneously meet both the following criteria: its nature, location, purpose

or use must make an effective contribution to military action; and its total or partial

destruction, capture or neutralization, in the circumstances ruling at the time must offer a

definite military advantage. 37 Note that this definition is limited to objects only i.e. it does

not deal with armed forces personnel. However, there is no doubt such personnel are

36 Parks, supra note 18, at 20 n.81 (listing an extensive series of works describing this early period in air

power).

37 ICRC COMMENTARY, supra note 16, para. 2018; MICHAEL BOTHE ET AL., NEW RULES FOR VICTIMS OF

ARMED CONFLICTS 323 (1982).
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legitimate targets and absent being hors de combat due to injury, illness or surrender may be

attacked at any time.38

The "nature" of the objects set out in the article refers to those things used directly by

armed forces e.g. weapons, military vehicles, barracks, fortifications, military headquarters

etc.39 "Location" refers to a geographic site of special military importance. Such areas

inherently have no military value but in the specific circumstances ruling at the time, they

have become militarily critical. 40 Examples of such areas might include a mountain pass, a

ford in a river or other "specific area of land". 41 "Purpose" refers to the intended future use

of an object.42 Thus, trucks in a civilian factory in a country at war, which is acquiring a

substantial number of such vehicles for its armed forces, are legitimate military objectives

despite the fact they belong to the civilian factory owner. "Use" refers to the objects' present

function aside from its nature.43 Thus, if a hotel is being used to house soldiers or a military

headquarters it is a military objective.44 Likewise, use of Paris taxis by the French in the

opening stages of the Great War to transport troops to the front is another example of how

current usage can bring normally civilian objects within the ambit of military objective.

38 ICRC COMMENTARY, supra note 16, paras. 1951, 2017.

39 Id. para. 2020.

40 Id. para. 2021.

"41 OFFICE OF THE JUDGE ADVOCATE GENERAL, CANADIAN FORCES, THE LAW OF ARMED CONFLICT AT THE

OPERATIONAL AND TACTICAL LEVEL 4-1 (1999).

42 ICRC COMMENTARY, supra note 16, para. 2022.

43 
id.

44 id.
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The object under consideration must also "make an effective contribution to military

action." Even if a bridge might normally be a military objective, 45 a bridge in a very remote

area far from the military confrontation is unlikely to make an effective contribution to the

military action. However, the contribution of an object to military action need not directly

relate to combat activity. Thus, if a military commander had to destroy some houses to

permit large armored vehicles to transit a village with narrow streets, the destruction of those

houses may be legitimate.

Additionally, the destruction, capture or neutralization must offer a definite military

advantage i.e. the military advantage must be "concrete and perceptible.'"46 The word

"definite" is a word of limitation meaning the advantage cannot be merely hypothetical or

speculative.47 During negotiations, this adjective was the subject of extensive discussion

with the terms "distinct", "clear", "immediate", "obvious", "specific" and "substantial" being

48considered but rejected for no readily apparent reasons.

A further important consideration in the conventional definition of military objective is

the temporal requirement. The destruction, capture or neutralization must offer the requisite

definite military advantage "in the circumstances ruling at the time."49 Clearly, any

competent military commander considers the future and its possibilities. These are legitimate

41 See infra Part V.H.

46 BOTHE, supra note 37, at 326.

47 id.

48 Id. at 325-26.

49 Protocol I, supra note 10, art. 52 (2).
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military factors. The earlier reference to the purpose of an object being its intended future

usage is an example of how such potentialities are accommodated by the law of war.

However, there is limit to how remote the future possibilities can be and still render the

object a legitimate military objective. Also, there are some situations in which certain

previously legal targets can cease to be valid military objectives. Targets and target lists

must be re-examined periodically to ensure those objects have retained the characteristics

that rendered them lawful military objectives initially. The military situation may have

changed in these regards. Even if bridges are normally legitimate military objectives, if the

area in question is suffering a long-term drought with no relief expected and all the riverbeds

are dry, it is unlikely the area's bridges would be legitimate targets. This may change if the

war is expected to be a long one and the upcoming monsoon season could reasonably be

expected to restore the utility of the bridges.

In order to properly judge if any given object is a military objective, it is important to

realize that it is not at the stage of determining military objective status that any balancing of

outside factors is done. This definitional phase is conceptually distinct from the

proportionality balancing. Protocol I Article 52 (2) "does not deal with the question of

collateral damage.",50 Thus, the determination of military objective is a threshold issue only.

If the preceding criteria are met as to effective contribution to military action and destruction

50 BOTHE, supra note 37, at 322.
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etc. offering a definite military advantage then the object is a military objective. Military

objective determination simply requires that a certain standard be met.5'

If that standard is not met then the object is, in law, a civilian object and may not be

attacked. This exempt status is effected by Protocol I Article 52 (1), which provides

"Civilian objects are all objects which are not military objectives as defined in paragraph 2."

A further treaty presumption as to civilian status for objects of normally purely civilian usage

is set out in Article 52 (3) which states "In case of doubt whether an object which is normally

dedicated to civilian purposes, such as a place of worship, a house or other dwelling or a

school, is being used to make an effective contribution to military action, it shall be

presumed not to be so used." This presumption does not apply to dual military-civilian usage

objects.
52

Drafters of the above standard of military objective intended military personnel to be able

to use this standard in combat to guide their decision-making. Its guidance is valuable but

commentators recognize that it will not always be easy to apply.53 It contains many

subjective elements. Certainly, no "bright line rule",54 is provided nor is there a "fixed

borderline" 55 between civilian and military objectives. Not all determinations will be

51 Frangoise J. Hampson, Remarks in a Panel on Implementing Limitations on the Use of Force: The Doctrine
of Proportionality and Necessity, AM. SOC. INT'L L. PROC. 39, 49 (1992).

52 BOTHE, supra note 37, at 326.

53 ICRC COMMENTARY, supra note 16, para. 2016.

54 Dieter Fleck, Strategic Bombing and the Definition of Military Objectives, 27 ISR. Y.B. ON HUM. RTs. 41, 47
(1998).

55 A. Randelzhofer, Civilian Objects, 1 ENCYCLOPEDIA OF PUBLIC INTERNATIONAL LAW, 603, 604 (R.
Bernhardt ed., 1992).
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obvious. Decision-makers must exercise discretion and caution. Thus, the onus on these

soldiers, sailors and air personnel is a heavy one.

However, it is not an unreasonable burden.56 The standards by which military personnel

with these duties will be judged are those of simple reasonableness and honesty.57 Aside

from the law, similar dilemmas and duties with equal levels of difficulty are imposed on

military professionals every day by their internal requirements to instill weapons discipline,

maintain order, prevent wastage of critical resources such as ammunition and a myriad of

other responsibilities. Effectively, the law of war only requires military personnel to fight

with the same restraint and caution they would use if they were recapturing their own village

and liberating their own townspeople.

C. Customary International Law Definition of Military Objective

The purpose in sketching out the primary debate concerning the customary

international law definition of military objective is not to settle this controversy. That debate

centers on whether the customary international law definition is more expansive than is set

out in Protocol I. Rather, the purpose in setting out the controversy is to derive from it an

indication as to whether the concept of military objective is changing i.e. what does this

debate tell us about the concept of military objective.

56 BOTHE, supra note 37, at 326.

5 7 
id.
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