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FOREWORD

THIS NINTH EDITION, like its predecessorm, will serve as the textbook for the Government Contract
Law Course taught at the School of Systems and Logistics. The primary purpose of this text is to facili-
tate course instruction at the claos sessions presented at Wright-Patterson Air Force Base and around the
world.

M ee course outline and content were approved by the Defense Contracting /Acquisition Career
Manaement Board. Study materials for this text have been produced from official, as well as auxiliary,
sources by the faculty of the Department of Contracting Management of the School of Systems and
Logistics, Air Force Institute of Technology of the Air University.

As it is intended for non-lawyers attending a short course, the law is presented in a concise narra-
tive form. This material is supplemented with cases drawn from Government Contract Law -Cases, 1987
edition, for a rounded approach to the subject. This edition of the text includes coverage ',f the legisla-
tion of the 99th Congress, not found in previous editions.

The subject matter covered is aimed at the broad Government outlook. In this respect, Govern-
ment Contract Law complements the Federal Acquisition Regulation and provides a preventive law
treatment for contracting personnel. While it may suggest workable solutions to legal problems, it does
not purport to promulgate policy or be, in any sense, directive. P~-0,_ ioc..-

Of special help and value to students are the appendices A through F contained in this volume.
The topics covered are: "Government Organization Charts', 'Glossary of Legal Terms', "Selected
Bibliography', "Contract Clauses", "Roadmap of Contractor Remedies, and "Statutes", pertinent to
specific chapters of the text. In addition an Index, Table of Cases Cited, and Table of Statutes Cited, are...... included.-'

Acknowledgement and thanks are offered to Colonel Larry L. Smith, Dean, School of Systems and
Logistics, and Dr. William C. Pursch, Chief, Department of Contracting Management, who provided
administrative support to the project.

The authors are listed on the inside title page. They are to be commended for undertaking a work
of this magnitude in conjunction with their daily teaching responsibilities and within the time limitations
for completion. Not to be forgotten are contributing authors to past editions: Attorneys Richard L. Stan-
ley, Richard H. Shutte, W. Jack Grosse, William J. McGrath, John M. Rankin, Robert Bruce Shearer,
Rufus Boutwell, Roy Garr, Samuel R. Pe;kins, Edwin J. Smithson and Associate Editor John A.
McCann.

Mr. Ernest Keucher of the Department of Nonresident Programs made significant contributions to
this text by shaping the book into final form, and by extremely helpful advice. Eileen Donnelly contri-
buted our "replacement page" format, for which we thank her. Nancy Wiviott, Arlene Mohr, Norma
Mullennex and Ron Keucher were most helpful in typing and proofreading the manuscript.

Professor James 0. Mahoy, Editor

April 1987
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CHAPTER I

INTRODUC1ION TO GOVERNMENT CONTRACT LAW:

ORGANIZATION OF THE FEDERAL GOVERNMENT[2 0-1. The purpose of this chapter is to pro- shall be kept separate ard independent All leg-
vide a theoretical framework within which the iulative powers are veted in a Congre=s 7e exe-
concept of Government contracts can be under- cutie power is vested in a President The judicial

stood in the light of historical and current prac- powr is vested in one Supreme Court and in 3uch
rices. The law of Government contracts, which Inferior courts as Congress may from time to time
is highly specialized, has increased in impor- establih. The judges are given life tenure and a
tance, scope and complexity with the growth in compensation that may not be dininished during
the size of the Government and the volume of its their continuarce in office with the evident pur-
businr,'o. For this reason a knowledge of the pose of securing them and their ccurts In Indepen-
organization ,f the Federal Government, the dence of Congress and the Executive. Complete
legislation pezinent to Government contracting, independence and separation between the three
and the regulations through which legislation is branchex howver, are not attained. or intened
implemented will facilitate the study of succeed- as other psions of the constitution and the nor-
ing chapters. real operation of the Government under it easily

0-2. Although it may be generally stated demonstrat. By affirmative action through ihe
that the same basic legal principles which govern veto pownr, the executive and oe more than one-

private contracts apply to Government con- thid of either houe may defeat all legislation.

tracts, exceptions are numerous because of the Onv.-talf of the Houseand two.ahinls of the Sen-
unique status of the Government as a contracting ate may impeach and re ,ove the members of the
party. As a sovereign, the Government has cer- Judlkcar. The executo. can repdrie or pardon all

tain unusual powers and immunities. On the offenm afte, their ommimon either before trial
1- ' other hand, it is subject to limitations arising durV trial or after tria by iWdiidW ' Cr by

from the fact that the United States is a Govern- clams conditionally or absolutely, and this

ment of delegated powers. In particular, the without modrcation or regulation by Cbngrm..
agencies of the Government, such as military Ne atively one House of Conges Ca withkold
departments, have only that authority to contract all aprriatioas and stop the operations of
which Congress or the President chooses to Gtmen, The Setie can hold up all appoint-
delegate. By comparison, private parties have ment&corfirmatiosofwhichethertheCostitu-
full power to contract as they -iiease, subje-t tion or a statute requires and thus deprive the

only to specific limitations imtn.*sA by law Prsldtnt of the necssaly geets with wdkh he is
which are based on public policy, to take care that the laws befaithful, executel"

1-2. These are some examples of positive
I. CONSTITUTIONAL PRINCIPLES OF and negative restraints available under the Con-
SEPARATION OF POWERS stitution to each branch of the Government in

1-1. The document emanating :om the defeat of the actions of the others. They show

Philadelphia Convention of 1787, r, .ified by that although each of the three branches is

State conventions and chosen by the people, is independent, the intended functioning of the
called the Federal Constitution. Togetak. with Government requires a measure of cooperation
later amendments, this Constitution eitab.is,-ed among the branches. Indeed, while the Constitu-
the basic legal relationships which charrct ' ze tion has made the judiciary as independent of the
our form of Government. The most fundatien d other branches as is practicable, it is, as often
concept contained in the Constitution is the r : remarked, the weakest of the three. It must look

ciple of separation of governmental p ; to the force of public opinion for support in the

Chief Justice Taft expressed it as follows: face of reluctance of either of the other branches
to enforce its will.

'The Federal Constitution nowhere expressly

declares that the branches of the Government

1-I
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[V,
1-3. From this point of view, each of the (1) He is Commander-in-Chief of the

three branches of Government balances the oth- Army and Navy of the United States and
ers and this system of checks and balances is the Militia of the various states when
designed to prevent abuse of power by any one called to actual service.
branch. In a sense, therefore, the Constitution (2) He may require the opinion, in writing,
creates powers and distributes them among the of the principal officer in each of the execu-
three branches of Government, while at the same tive departments upon any subject relating
time imposing limitations on each to induce to the duties of their offices.
cooperation with the others. (3) He has the power to grant reprieves

2. GENERAL CONCEPT OF DELEGATION and pardons for offenses against the United

OF POWER States, except in cases of impeachment.
2-1. Whether a power can be legally (4) He has the power to make treaties by

delegated often depends on the terms of the and with the advice and consent of the

Constitution itself. Some powers cannot be Senate, provided that two-thirds of the

delegated because they are granted to a specific Senators present concur.

person in the Constitution. For example, only (5) He nominates and appoints, with the
Congress can declare war, because the Constitu- advice and consent of the Senate, ambassa-
tion specifically assigns this power to Congress dore, other public ministers and consuls,
as a legislative function. But where a power is Supreme Court Justices, and all other
not specifically assigned, and where it logically officers of the United States (except that
appears that it would be impossible for the Congress can in some instances authorize
holder of the power to exercise the power per- the courts or other officials to make
sonally, delegation is not only permitted but appointments).
necessary. Generally, however, final responsibil-
ity for the exercise of the power or the duty, as (6) He may fill vacancies that occur during
the case may be, must remain with the one ini- the recess of the Senate (such appointments
tially charged with the responsibility. Histori- expire at the end of the next session). __

cally, whether a power was properly delegated (7) He may, on extraordinary occasions,
depended upon the presence of a t.Andard or convene one or both Houses and in the
prescribed formula to guide the ,:-. -on to whom cove o e r both ose to i e
it was delegated. More recently it has been of disrment wit respect to t
recognized that a proper delegation can allow such time as he shall think proper.
greater discretion in exercising the delegated
power. 'In order to avoid an unconstitutional (8) He shall receive ambassadors and other
delegation of power, it is not necessary that public ministers.
Congress supply administrative officials with a (9) He shall commission all officers of the
specific formula for their guidance in a field United States.
where flexibility and the adaptation of the 2-3. In addition to the above powers, the
congressional policy to infinitely variable condi- President has the following duties:

tions constitute the essence of the problem.' () He shall take care that the laws be
(Lichter r US., 334 U.S. 742 (1947)). fait h all ex ec e

2-2. Executive Branch. Article II of the
Federal Constitution is often referred to as the (2) He shall from time to time give to the
executive Article. It provides in Section 1, 'The Congress information of the State of the
Executive Power shall be vested in a President Union.
of the United States of America.' The executive (3) He shall recommend to Congress such
power is given in general terms but, where measures as he shall judge necessary and
necessary, limitations are expressly and expedient.
specifically provided. With one notable excep- 2-4. Presidential Delegation. Very early in
tion, the field of foreign affairs, where the our history, it was recognized by the judicial
President is said to have inherent power, the branch of our Government that it would be
powers of the Chief Executive are enumerated in literally impossible for the President to effectuate
Sections 2 and 3: or superintend every power or duty that he pos-

1-2



sessed either expressly or implicitly. In Williams President on economic developments, and
v. United States, I How 290 (1843), Justice recommends to the President policies for
Daniel speaking for the court stated, "The economic growth and stability.
President's duty in general requires his superin- d. The National Security Council, which
teuidence of the administration, yet this duty can- includes the Vice President, Secretary of State,
iot require of him, to become the administrative and Secretary of Defense, is advised by the
dficer 'of every department and bureau, or to Director of the Central Intelligence Agency and
perform in person the numerous details incident the Chairman of the Joint Chiefs of Staff. It
to such services, which nevertheless, he is, in a functions to advise the President on the integra-
correct sense, by the Constitution and laws tion of domestic, foreign and military policies
required and expected to perform." The first relating to national security.
agencies to be created were the cabinet posts
approved by President Washington. As the e. The Office of Science and Technology

Government became more complex and demand- Policy advises and assists the President in

ing, it was necessary to expand agency develop- developing policies to coordinate programs to
ment in both the executive area of responsibility use science and technology most effectively.
and in its legislative counterpart. This has f. The Office of the United States Trade
resulted in the existence of hundreds of agencies Representative sets and administers overall trade
and subagencies in Government today. policy.

2-5. In the executive branch of the Govern- g. The Council on Environmental Quality
ment there are departments, agencies, and offices formulates and recommends national policies to
which are responsible to the executive. These promote the improvement of the quality of the
instrumentalities are the agencies through which environment.
the President discharges the responsibilities of his h. The Office of Policy Development, esta-
office. While it is neither feasible nor prudent to blished in 1977, formulates and coordinates
discuss all of the numerous agencies at great recommendations on domestic policy being made
length, a few of the more important ones will be to the President.briefly touched upon at this point. (See chart in i. The Office of Administration provides
Appendix A) administrative support services to all units within

2-6. The Executive Office of the President the Executive Office of the President.
consists of a number of offices, councils and 2-7. The Cabinet, which consists of thirteen
advisory boards created to assist the President in
carrying out his functions by providing services t e nmates chisete se-
andthe many matters which he is expected to supe-rintend as the Chief Executive. The executive

a. The White House Office is staffed by departments of the Cabinet are as follows:
special assistants who serve the President in the Department of State; Department of Treasury;
performance of the many detailed activities he Department of Defense; Department of Justice;
conducts personally. Many of these assistants are Department of the Interior; Department of Agri-
personal aides and are specialists in fields in culture; Department of Commerce; Department
which the President wishes and needs to be of Labor; Department of Health and Human Ser-
informed. vices; Department of Housing and Urban

b. The Office of Management and Budget Development; Department of Transportation;
performs many services, the majority of which Department of Energy; and Department of Edu-
relate to the responsibility that the President has, cation.
under the Budget and Accounting Act, to 2-8. Many "independent' agencies tend to
transmit to Congress the proposed annual budget function for the benefit of other agencies or
of the United States. In addition, that office other activities not so closely associated with
serves as the Government's budget agency and Presidential functions. Some of these indepen-
plans and promotes improvement, development, dent agencies are listed below, and others are
and coordination of Federal and other statistical listed in Appendix A.

agencies. a. The General Services Administration
c. The Council of Economic Advisors manages Government property records, and pro-

analyzes the Nation's economy, advises the vides systems for procurement and distribution

1-3



of supplies, and Logistics), the Office of Naval Acquisition
b. The Nuclear Regulatory Commission Support (ONAS) and the Executive Director for

develops national policy for generation, use, and Contracts and Business Management are respon-
control of atomic energy. sible for providing material support to the

operating forces of the Navy. In the Departmentc. The National Aeronautics and Space of the Air Force, the Assistant Secretary of the
Administration aists in implementing the policy Air Force (Research, Development and Logis-that activities in space be devoted to peaceful tics) is responsible for the direction, guidancepurpoef, and supervision of procurement activities. Pro-

d. The Small Business Administration pro- curement authority has been delegated to the
motes the interests of small businesses. Office of Aerospace Research and all of the

2-9. For purposes of Government con- major commands. However, the bulk of USAF
tracts, the most important executive department procurement is done by the Air Force Systems
is the Department of Defense. Within this Command for the acquisition of weapon systems
Department are the Secretary of Defense, the and by the Air Force Logistics Command for
Deputy Secretary of Defense, the Under Secre- the support of those systems when they become
tary of Defense for Acquisition (and Deputy), operational.
the Defense Staff Offices, the Joint Chiefs of 2-12. In addition to the procurement organ-
Staff, the three military departments and the mili- izations of the military departments, the Depart-
tary services within those departments, the ment of Defense has, as an integral part of its
unified and specified commands, and other orgaiization, the Defense Logistics Agency. This
Department of Defense agencies. The Secretary Agency functions to provide logistical services
of Defense is the principal assistant to the directly associated with supply management
President in matters relating to the Department activities and other support services as directed
of Defense. The Department contains a number by the Secretary of Defense.
of Assistant Secretaries in special functional 2-13. Civilian Agency Procurement. Mostfields. The Under Secretary for Acquisition has civilian agencies engage in some procurementresponsibility for all acquisition by the Depart- phre

ment of Defense. peculiar to the function or mission of the agency.

2-10. The National Security Act, as 2-14. Easily the most important civilian

amended in 1949, established the Department of agency procurement function is that of the Gen-

Defense as an executive department, and at the era) Services Administration (GSA) - the central
same time designated the Department of the supply agency of the Federal Government. ItArmy, the Department of the Navy and the procures the items common to more than oneagency, such as office equipment, computer ser-Department of the Air Force as military depart- vices, automobiles, etc. Under the Federal Pro-
ments within the Department of Defense. Each .. ,a Administrative Services Act of 1949, it
of the military departments is headed by a Secre- () procurement, supply and mainte-
tary who is subject to the direction, authority nance of real and personal property and nonper-
and control of the President as Commander-in-
Chief and of the Secretary of Defense. Each sonal services; (2) promotion of utilization of

Secretary of a military department is a member excess property; (3) disposal of domestic surplus
of the Armed Forces Policy Council, which property; and (4) sound records management. Tofntens amendviore Poliy ouncilchy o accomplish these functions it operates the Office
functions as an advisory body to the Secretary of of National Archives and Aecords Service, the
Defense on matters of broad policy relating to Olce of Federal Supply and Services, the
the armed forces. Federal Property Resources Service, the Public

2-11. Each of the military departments Buildings Service and the Office of Information
within the Department of Defense has an organi- Resources Management. GSA operates regional ization responsible for procurement. In the offices to carry out its mandates, especially pro-
Department of the Army, the Assistant Secretary curement and property disposal.
(Research, Development and Acquisition) is 2-15. Although DOD and GSA dominate
authorized and directed to act for the Secretary federal procurenw-, other agencie, i- pr.
of the Army in the field of prflcurment and pr. curcmcnt regulations to govern their own pur-
duction. In the Department of the Navy, the chases, supplemental to the Federal Acquisition
Assistant Secretary of the Navy (Shipbuilding

1-4
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Regulation (FAR). 2-18. Legislstive Departments. Within the
2-16. -Le ative Branch. The legislative legislative branch itself there are several offices

branch of the Government is often referred to as created by acts of Congress. The most important
• ,,the law-making branch. This body, divided into of these offices, in terms of Government con-

several offices, exercises certain powers that are tracts, is the General Accounting Office (GAO).
provided by the Constitution. This Office was created by the Budget and

Accounting Act of 1921, and its functions and2-17. Legilative Powers. Article I of the activities have been broadened and extended by
Constitution is called the "Legislative Article" subsequent amendments. The primary purpose of
and sets forth the organization of the legislative this office is to assist the Congres in providing
branch of our Government, The various sections legislative control over the receipt, disbursement
of Article I provide for the creation of the two and application of public funds. It operates prin-
houses of Congress which comprise our legisla- cipally in the fields of auditing, accounting,
ture, grant express powers (Section 8) and limit&- claims settlement, legal decisions and records
tions on the exercise Gf power (Section 9). Under management. The GAO is under the direction
Section 8, the Congress is given powers which of the Comptroller General of the United States.
can be implemented only through legislation. The Comptroller General is appointed by the
Under this Section, clauses I through 10 give President with the advice and consent of the
Congress the power to regulate commerce, Senate for a term of 15 years, but can be
establish laws for maintenance of a monetary sys- removed from office only by the Congress. This
tern, establish postal systems, promote science office reports to the Co0 nress and publishes the

end useful arts, provide for courts lower than the d eos tr the lelto
Supreme Court, and to punish crimes committed decisions it renders cocerning the legality of
SupreehCourt,.la es to puIsthrh 16 cris c te expenditures of public funds. (Under some cir-
on the high seas. Clauses 11 through 16 are the cumstances, Contracting Officers may request
"War clauses" and consist of the following advance decisions on questions involving the
powers: awarding of a contract. In addition, any bidder

To declare War. grant letters of Marque and may request a decision on the legality of a pro-
Reprisal and make Rules concernirg Captures posed or actual award of a contract adversely
on Land and Water To Raise and support affecting him.) Recently added in the legislative
Armies but no Apa.mnriation of Money to that branch offices are the Congressional Budget
Use shall be for a longer Term than two Years. Office and the Office of Technology Assessment.
To provide and maintain a Navy; To make Rules 2-19. Jud;clai -rsnch. The third branch of
for the Government and Regulation of the land the checks and balances system is the judicial
and naval forces; To provide for calling forth the branch of Government. The Constitudion ri

Militia to execute the Laws of the Union. suppress vides for the establishment of the Supreme Court
Insurrections and repel Invasons: To provide for and lower courts, and outlines their functions as

organizing, arming and disciplining the Militia. law interpreting bodies. (See Appendix A)

and for gowrning such Part of them as may be

employed in the service ef the United Stater 2-20. Jurisdiction. Article II, Section I of
the Constitution of the United States provides

Clause 17 provides for the District of Columbia that "The Judicial Power of the United States

to be the seat of Government, and Clause 18 thall be vested in one supreme Court, and in

broadly gives the Congress the power "To make such inferior Courts as the Congress may from

all Laws which shall be necessary and proper for time to time ordain and establish." The Judiciary

carrying into Execution the foregoing Powers, Act of 1789 created the Supreme Court of the

and all other Powers vested by this Constitution United States in accordance with this constitu-

in the Government of the United States, or in tonal provision. Section 2 of Article I provides

any Department or Officer thereof." As in the that "The judicial Power shall extend to all

case of the executive branch, the legislative Cases, in Law and Equity, arising under this

branch finds it necessary to delegate many of the Constitution, the Laws of the United States, and

functions expressly and implicitly granted by the Treaties made, or which shall be made, under

Constitution. To facilitate the discharge of its their authority; to all Cases affecting Ambassa-

responsibilities, Congress has created the dors, other pubhic Ministers and Consuls; to all

numerous agencies which characterize our Cases of admiralty and maritime Jurisdiction; to
governmental system today. Controversies to which the United States shall
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be a Party; to Controversies between two or regulation of an executive department, or upon
more States; between a State and Citizens of any express or implied contract with the United
another State (since affected by the eleventh States. The United States Court of Militart
amendment); between Citizens of different Appeals is an appellate tribunal in court-martial
States, between Citizens of the same State claim- convictions. This court is judicially independent
ing Lands under Grants of different States, and although it operates as a part of the Department
between, a State, or the Citizens thereof, and of Defense for administrative purposes. Appeals
foreign States, Citizens or Subjects.0 The Con- from this court may now be taken to the United
stitution then proceeds to designate the 'origi. States Supreme Court.
nal' jurisdiction of the Supreme Court (i.e., 2.24. Administration of United States
when a law suit may originate in the Supreme Courts. The Administrative Office of the United
Court) as extending to all cases affecting ambas- States Courts functions as the administrative
sadors, other public ministers and consuls, and office for all Federal Courts. It is responsible for
those in which a state shall be a party. In all the supervision of all matters relating to clerical
other cases in which the Supreme Court has jur- and administrative personnel and for statistical
isdiction, such jurisdiction is appellate. data relating to the operations of the Federal

2-21. The Constitution grants Congress the courts.
power to create courts lower than the Supreme
Court, and at various times in the history of the 3. SOURCES OF PROCUREMENT LAW
United States, Congress has in fact created such 3-1. The following sources are of particular
courts as the need became apparent. Immediately inifbrtance in the area of Government procure-
below the Supreme Court in the Federal Court ment law.
System are the United States Courts of Appeals. 3-2. Statute. Acts of Congress are
The United States is divided into 13 judicial cir- codified uter. Acs ot Unied ate
cuits, including the Court of Appeals for the codified under general topics in the United States
Federal Circuit, and in each of these circuits Code (U.S.C). Those laws relating specifically to

the armed forces are found in Title 10 of the o
there is a Circuit Court of Appeals. The purpose the Refrces are fod i title ot
of the Courts of Appeals is to relieve the Code. References to the Code will be title and

section number; e.g., 10 U.S.C. § 2304(a). Some '"
Supreea Court froms ain gto dec onsideral Acts are not codified and are referred to only by
appeals in cases originally decided by Federal thipulcawnmeadnmbrotetrial courts. These appellate courts also mov their public law number and number of the
review final decisions of many Federal admiv Congress which enacted them; e.g., Public Law
trvie foinal he dcision of any F edl a s 83-324 was enacted by the 83rd Congress in 1953
trative bodies. The decision of a United States (t is eso)o n15 isscn eso)
Court of Appeals is final except that it is subject (its first session) or in 1954 (its secon d session);
to review by the Supreme Court. Public Law 84-324 would be enacted by the 84th

Congress in 1955 or 1956; and so on. These
2-22. The U.S. District Courts are the gen- uncodified Acts are generally appropriation acts,

eral trial courts in the Federal Court System. legislation too recent to have been published in
Each state has at least one district court and the Code, or temporary laws.
many have more than one. There are 104 district
courts. Decisions of the district courts may be 3-3. Executive Orders. Administrative

appealed to the Circuit Courts of Appeals. Since directives are issued by the President, frequently

the passage of the Contract Disputes Act of implementing authority provided by Congress.

1978, government contract cases no l,.nger are These orders will be referred to by numbers and

heard by district courts. The only exception.s are dates; e.g., Executive Order No. 9859, May 21,

cases arising out of contracts of the Tenthessee 1947.

Valley Authority (TVA). 3-4. Decisions. Some decisions made by
2-23. In addition to these courts of 'general the executive, legislative and judicial branches of

jurisdiction', Congress has created various spe- the Government are given the force and effect of
cialized courts. The United States Court of law. These decisions are published periodically
Claims (established in 1855), was reestablished in for public information and are the largest body

March 1982 as the United States Claims Court. of government contract law.
Its original jurisdiction extends to any claim 3-5. Administrative Agencies. Some of the
against the United States founded upon the Con- agencies responsible for such Governmental
stitution, upon any act of Congress, upon any decisions are:
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F aa. Comptroller General. As the head of the has been developed it, accordance with the
General Accounting Office, the Comptroller requirements of the Office of Federal Procure-

- General of the United States is the 'watchdog' ment Policy Act of 1974, as amended by Pub. L.
charged with making certain that appropriated 96-83. The FAR is issued under the joint authori-
funds are spent properly. Since nearly all pro- ties of the Administrator of General Services,
curement involves appropriated funds, this the Secretary of Defense, and the Administrator
officer's authority extends to nearly all areas of for the National Aeronautics and Space Adminis-
procurement law. He may not rule on Contract tration, under the broad policy guidelines of the
Disputes, however, which by definition are Administrator for Federal Procurement Policy.
related to contract performance. This area is The FAR, together with agency supple-
reserved by law to the Boards of Contract mental regulations, replaced the Federal Pro-
Appeals, the U.S. Claims Court, the Court of curement Regulations System, the Defense
Appeals for the Federal Circuit, and the Acquisition Regulation, and the NASA Procure-
Supreme Court. His more important decisions ment Regulation as to new onSRegulation as publshe p l eprocurements oare published periodically in a set of books enti- April 1. 1984. It precludes agency acquisition
tied *Decisions of the Comptroller General.' regulations that unnecessarily repeat, paraphrase,
These will be referred to by volume and page or otherwise restate the FAR and it limits
number; e.g., 21 Comp. Gen. 324. His unpub- agency acquisition regulations to those necessary
lished decisions will be referred tn by their indi- to implement FAR policies and procedures
vidual numbers and dates. within an agency. The FAR is intended to pro-

b. Attorney General. The Attorney Gen- vide for coordination, simplicity, and uniformity
eral of the United States a!so renders opinions in the Federal acquisition process. The FAR
interpreting statutes governing procurement includes changes recommended by the Commis-
matters, which are published in a series of bound sion on Government Procurement, the Federal
volumes entitled *Opinions of Attorneys Gen. Paperwork Commission, various Congressional
eral" published from 1852 to date and containing groups, and others. It also provides for agency:opinions from 1791. These are cited, for example, and public participation in developing the FAR

as 20 Ops. Atty. Gea. 105. and agency acquisition regulations.
c. Boards of Contract Appeals. The b. DOD FAR Supplement. The Depart-

Armed Services Board of Contract Appeals ment of Defense issued its agency regulations
(ASBCA), established by charter within the concurrently (April 1, 1984) with the FAR. It
Department of Defense, is a single Board consist- was key-numbered to the FAR for ease of use
ing of civilian attorneys. Its function is to decide and thus gives direct access to implementing
contract claims under the Contract Disputes Act agency policy.
of 1978. (See Appendix F.) Civilian agency 3-8. Offlice of Federal Procurement Policy
disputes are heard by similar boards in the van- (OFPP). At the apex of procurinent policy is
ous agencies. These boards furnish the greatest the Office of Federal Procurement Policy,
ntumber of procurement law decisions. housed in the Office of Management and Budget,

3-6. Court. All of the Federal courts' which in turn is within the Executive Office of
decisions are published in bound form in one of the President. Created by Public Law 93-400 on
several reporting series. References will be by August 30, 1974, it prescribed uniform procure-
volume and page number; e.g., 137 US 286. ment policy for all federal agencies toward six
These cases form the most authoritative source statutory goals: (1) uniform regulations, (2) cri-
of decisional law on the subject of federal con- teria for soliciting viewpoints of interested par-
tracts. ties in developing policies and regulations, (3)

3-7. Regulations. It is important to note policy relating to reliance on the private sector
that the decision-making processes of Govern- to provide needed property and services, (4) pro-
ment agencies are governed by regulations. mote and conduct research in procurement, (5)

a. The Federal Acquisition Regulation. The establish a government-wide procurement data
Federal Acquisition Regulation (FA .is the system and (6) recommend and promote pro-

pli- grams for recruitment, training, career develop-
mary regulation for use by all Federal executive ment and performance evaluation of procure-
agencies in their acquisition of supplies and ser- mere personnel.
vices with appropriated funds. The PAR system
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3-9. State Law. In general, Federal pro-
curement is subject only to Federal law and is
unaffected by State or local law. However, the
Uniform Commercial Code (UCC) has been
adopted by nearly all the states and may be fol-
lowed in Federal procurement cases if there is
no applicable Federal law.
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CHAPTER 2

ESSENTIAL ELEMENTS OF A CONTRACT
The purpose of this chapter is to provide a mepts or acticns to mean.

frame of reference within which one car urider-. 2-2. The parties must each give something
stand the formation of a simple contract. The of value, called "consideration". The terms of
essential elements in contract formation are the agreement must be clear and certain. The

analyzed ar,d related to the intentions of the par- agreement must not require the performance of
ties who seek to enter the contractual relation,, an act which has been declared illegal, either by
ship. statute or by special rules of the common law.
1. D OFAFinally, to be enforceable, the agreement must be
1. DEFINrIION OF A CONTRACT in the form required by law, i.e., it must be writ-

1-1. A contract is P promise or a set of ten when required by the Statute of Frauds. This
promises for the b, ach ,-f which the law gives a chapter will explore the first five of these ele-
remedy, or the performance of which the law in ments; capacity, mutual assent, considpration,H i.l some way recop- : a duty. (Pestatement of lawful purpose and certainty of terms. A discus-
Contracts, Section Jj. A cr: ,ract may consist of sior. of the sixth element, form provided by law,
a single pron by one person to another or it will be reserved for Chapter 3, and may be
may involve any number of persons or any found there under the section entitled "Oral and
number of promises. Technically, there is a Written Contracts'.
difference between a contract and an agreement.Agreement is a broader term since it encom,- 3. CAPACITY

passes both those promises which the law will 3-1. Legal incapacity or legal incompetence
enforce and those which the law will not is the method the law uses to protect a party
enforce. This difference illustrates the point that who may not have the ability to understand the
a contract is strictly a legal concept and that the terms of an agreement. For the most part, a con-
kinds of promises that are enforceable through tract entered by a person lacking legal capacity
the legal system are those which the system is voidable: it is enforceable only at the option of
deems of sufficient soeial or economic impor- the party the law seeks to protect; in contrast, a
tance to warrant enforcement. void contract is not enforceable at all, because in

the eyes of the law it never existed. The inten-
2. CONTRACT ELEMENTS tion of the legal system is to protect certain

2-1. In order for our legal system to classes of persons against their own unwise acts,
enforce agreements as contracts, certain essential while at the same time to allow members of that
elements must be present. There must be at least class to enforce contracts that will benefit them.
two persons, each of wnom has legal capacity to Under this theory the contract is enforceable
act. The parties to the contract must, by offer against the party who is not to be protected by
and acceptance, manifest assent to the terms of the incapacity rule. Legal incapacity may arise
the contract. The phrase "manifest assent" is from infancy, insanity, drunkenness, and contrac-
used rather than the word "agree" because con- tual incapacity on the part of corporations.
tract formation is essentially an objective pro- 3-2. In general, the contracts of infants (his-
cess; the parties are judged not by what their torically defined to be persons under twenty-one
subjective intention might be, but by what they years of age) are voidable at their option. This

lead others to reasonably believe. Use of this means ;.; most cases that the infant need not do
objective standard to measure assent prevents any affirmative act in order to derive the benefit
one party from c!aiming, after it becomes of the rule of voidability. An infant may avoid
apparent to him that the bargain or agreement is his obligations under an executory (i.e., unper-
not what he really wanted, that he really meant formed) contract by merely doing nothing. In
something else that the other party did not know order to bind himself in a contract entered dur-
about. Through the use of an objective standard, ing infancy, the infant must ratify the contract
the parties are held to have intended that which upon reaching majority. Ratification is any act
a reasonable person would interpret tht ir state- which indicates that the infant intends to be
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bound by his promise. Such ratification can be insanity. Where a party to a contract has, prior
expressed, orally or in writing, or implied, to the contract formation, been legally adjudged
Ratification by implication occurs where the insane, his contracts are absolutely void. Where
infant after reaching majority performs the con- a party to a contract has not been legally
tract (or begins performance), e.g., an infant obli- declared insane before entering the contract, the
gated to repay a loan makes an installment pay- contract is voidable only if the insanity existed at
ment after reaching majority. the time that the contract was formed. If the

3-3. Where the contract has been per- party was lucid at the precise moment of con-

formed or partially performed by the infant, he tract formation, the contract is not voidable.

must take some affirmative action in order to 3.6. A contract made by a person while he
avoid obligation under the contract. The is drunk, so that he is incapable of understanding
affirmative action is referred to as disaffirmance. the effect and nature of it, is voidrble at his
The result will be to have the contract res- option. The rules which are applicab to infancy
cinded, and as in any case of rescission each with respect to affirmance, ratification and
party must return any consideration received disaffirmance are generally applicable to con-
from the other party. Therefore, when an infant tracts of drunken persons.
disaffirms a contract he must return whatever 3-7. The corporation as party to a contract
consideration he has received or he will not be presents, on occasion, a special case. Generally, a
able to demand the consideration that he corporation has implicit power to enter a con-
transferred to the adult party. An interesting tract, insofar as the contract relates to the
question arises when the infant cannot return accomplishment of the corporation's stated pur- -

what he has received in consideration because he pose. However, where a corporation enters a
has squandered it. The majority of states would contract which does not advance the stated pur-
hold that the infant is still entitled to the return pose, or is not within the corporation's powers
of the consideration with which he parted. as granted by the charter of incorporation it

34. There is one major exception in which receives from the state, the contract is said to be
the infant is liable for consideration given to him ultra 'ire& While there is some difference of
under the terms of a contract. The general rule is opinion as to the effect of an ultra vires contract, S
that an infant is liable for the reasonable value of all states agree that where the contract has been
'necessaries" that are furnished him. This liabil- fully performed on both sides, neither party to
ity arises not out of any contract that he may the contract may disaffirm it. Where the contract
have entered (this contract is still voidable at his is wholly executory (i.e., unperformed), all states
option), but out of the theory of "quasi con- agree that neither party may enforce it. How-
tract," which is discussed in the next chapter. In ever, where there has been part performance on
other words, an infant is not liable for neces- each side, or where one side has performed, the
saries which he has contracted for but not util- majority of courts treat the contract as if the
ized, but only for those necessaries that he has corporation did in fact have the authority to
actually consumed. The value that the infant is enter the contract. A small minority of states
liable for is not the retail price or the cost to the would allow a recovery only on the basis of
one who furnished the necessaries but rather the quasi-contract.
value that these things were to the infant. In
most cases, of course, the value will be approxi- 4. OFFER
mately the same as the retail price, assuming that 4-1. Reduced to its simplest components, a
the infant would have had to pay a retail price contract is formed by acceptance of an offer. An
for these necessaries. Generally speaking, a offer is a proposal by a person, referred to as the
necessary includes subsistence, health, comfort offeror, that a contract be entered into. The per-
and education. However, the age of the infant, son to whom the offer is extended is called the
his customary standard of living and other fac- offeree. When the offeree intends to accept the
tors will bear heavily on the definition in any offer and communicates this acceptance to the
particular case. offeror, a contract is formed. Despite this simple

3-5. The law concerning insane persons explanation, however, contract formation is not
relative to voidability is much the same as it is as simple or as easy as it may appear to be. First,
for infants. One important difference involves the there is often a question as to what is an offer,
distinction between nondeclared and adjudicated and exactly what is required for an acceptance to
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be effective. One of the most frequent problems 4-5. In most situations, however, the power.. arising in this area concerns the distinction of acceptance is limited to a specific offeree, and
between an offer and an advertisement. Adver- no other may accept the offer. The notice of thetisements are generally construed as invitations offer must be communicated to the offeree before
for offers, primarily because the language of the the offer can be accepted. An uncommunicatedadvertisement does not indicate a present con- offer is not an offer at all. Furthermore, an offer
tractual intention on the part of the one advertis- communicated to a particular offeree cannot be

2 ing. Thus, where published notices state that accepted by another person who was not
competitive bids will be received for a particular intended to be an offleree. So, learning about an
construction project or for the supply of materi- offer will not necessarily give one the opportun-
als, the submission of a bid in response to the ity to accept. It is not necessary that the offeror
request merely constitutes an offer and not an personally communicate the offer to the one
acceptance of an offer. intended to be the offeree. This communication

4-2. Another frequent problem with respect can be made by an agent who has the authority
to an offer is its lack of clarity. An offer must be of the offeror to contact the intended offeree.
so definite in its terms, or require such definite 4-6. The foregoing might indicate that
terms in the acceptance, that the promises and there are a number of contingencies which oftc.i
performances to be rendered by each party to make contract formation difficult, but in the vast
the contract are reasonably certain. This is not majority of cases, contract formation is easilyinterpreted to mean that every term in the offer accomplished. The most important ingredient
must be absolutely certain. It is enough if the necessary for contract formation is that the par-S"essential terms are certain, and under the Uni- ties involved in the offer and acceptance must
form Commercial Code even certain essential intend that a contract be formed. Where it is
terms can be supplied by implication, apparent to the courts, in any dispute over con-

4-3. As an example, under Section 2-305 of tract formation, that the parties really intended
the Code, the parties can conclude a contract to be bound by their promises or acts, a contract
even though the price term is left open, in which will be found and enforced.
case the courts will interpret the contract as cal- 4-7. A general rule is that an offer contin-
ling for a reasonable price at the time set for ues to exist until the time stated in the offer itself
delivery. The courts and the Code also allow the for its expiration, or if no such time is stated,
implication of other terms, and in all cases the until the expiration of a reasonable time. When
missing term is deemed to be a reasonable one the stated time (or a reasonable time, if no timeunder all the surrounding circumstances, is stated) has elapsed, the offeree's power of

4-4. It is a cardinal rule that only the acceptance terminates; unless the offer is rein-
intended offeree can accept an offer. In many stated, there can be no contract formation
cases this means that there is one and only one involving the original offer. The clearest case, of
specific offeree in whom the power of accep- course, is the one in which the offer itself con-
tance is vested. Acceptance of an offer by one tains a time limit. The offeree must accept within
other than the intended offeree does not result in the stipulated time, and it is no excuse that cir-
contract formation. Obviously the offeror may cumstances beyond the control of the offeree
direct the offer to more than one person; he may caused the delay. Frequently, the time stated in
direct it to a class of persons or to the public the offer is not fixed as to a specific calendar day,
generally, intending that any member of the class but rather is based on the happening or the
or public has the power to accept. For example, nonhappening of a condition Thus a statement in
reward notices for the apprehension of known the offer that the offer will remain open as long
criminals are posted or circulated and the inten- as the offeree remains in possession and control
tion of the offeror (the one promising to pay the of a specific item or real property would extend
reward) is that all members of the public are the duration of the offer until the offeree no
offerees and can meet the terms of the offer by longer has such possession or control. If the
accepting. Of course, under most circumstances offeror does not express a definite time period for
there can be only one acceptance, but the the duration of the offer, the offer remains open
number of offerees is unlimited, for a reasonable time. What is reasonable usually

depends upon the nature of the contract pro-
posed, the usage of business, and other cir-
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7.-

cumstances in or surrounding the particular prevent the offeror from revoking his offer
situation. Certain offers by the very nature of the because, in the event that the offeror merely
subject matter involved are implicitly intended promises to keep the offer open a certain time
to expire within a relatively short time period, period, he may with impunity revoke the offer at
Tius where the offer is for the sale of corporate any time prior to its acceptance. (A notable
stock, futures, or other subject matter which exception is contained in the "firm bid" rule dis-
have quickly fluctuating prices, a reasonable time cussed in Chapter 5.) The rationale behind allow-
may be defined in hours or days. On the other ing an offeror to revoke his offer is that, at least
hand, certain types of subject matter may have in the United States and Gre ;t Britain, a person
rather consiant price structures over an extended is not held to his bare, unsitpported promise.
period of time. In these cases a reasonable time From time to time exceptions are made and this
may be defined in terms of weeks or months. In proposition becomes somewhat less absolute

any case, a reasonable time is a question of fact (e.g., Restatement of Contracts, section 90.) In
to be decided on a case by case basis and accord- many European couatries (Italy, France, Hol-
ing to what the offeror must have reasonably land, Germany, ctc.) promisea art: ex,)ected to be
intended under all the surrounding cir- kept and they are for the most part binding

cumstances. without consideration being exchanged for them.

4-8. There are ways, other than by lapse of However, we are primarily concerned with con-
time, in which an offer may be terminated. Ter- tract formation in the United States, and here
mination of an offer can be brought about by an promises not supported by consideration will
act of the offeror, by an act of the offeree, or by generally not be enforced by the courts.
acts or circumstances beyond the control of 4-10. Where the offeror is looking forward
either the offeree or the offeror. The act of the to a return act rather than a return promise as
offeror which terminates an offer is called a revo- consideration (called an offer for a "unilateral
cation. At the outset it is important to keep in contract') and the offeree actually begins perfor-
mind that an offer for a proposed contract is mance of the requested act, it would be unfair to
under the absolute control of the offeror, at least allow the offeror to revoke his offer; commence-
in its inception. An offeror may designate the ment of performance of the requested act there-
time that the offer is to remain open, whether fore prevents revocation of the offer unless a rea-
fair to the offeree or not; the place where the sonable time passes without performance being
acceptance is to be communicated; the manner in completed. More will be said about unilateral
which the offer may be accepted; and any condi- contracts in subsequent paragraphs.
tions that he wants to impose, unless public pol- 4-11. Revocation of an offer is generally
icy intervenes to prevent any of these stipula- not effective until it has been communicated to
tions from becoming effective. In addition, an the offeree. However, if the notice of revocation
offeror can recall his offer at any time before the is not received by the offeree because of the fault
acceptance has become effective. This power of of the offeree or his agent, then the revocation is
recall is virtually absolute with very limited effective even though the offeree does riot have
exceptions, such as where an option has been actual knowledge of it.
paid for by the offeree. 4-12. In many situations, a revocation may

4-9. A paid option is, in a sense, a separate be implied by the circumstances. As an example,
contract to preserve a continuing right to accept where an offer is for the purchase and sale of a
an offer. In the typical case, an offeror makes an specific thing and the offeree receives reliable
offer and promises that it will remain open for a information that the thing has been lost or des-

stipulated period of time. To insure that the troyed or sold to another before he accepts the
offeror will keep his promise, the offeree gives to offer, the offer is implicitly revoked. The theory
the offeror some consideration with the intention is that the offeree could not rationally believe
that this exchange will bind the offeror to his that the offeror still wants to sell or buy, as the
time promise. This contract involves (1) one case may be, a thing that either no longer exists
party's promise to keep an offer open and (2) the or that he no longer has available for sale. As
other party's payment or promise of payment of one might imagine, cases arise in which there is a
consideration; thus the offeror is being paid to question as to the definition of "reliable informa-
keep the offer open for the stated amount of tion," particularly where the information proves
time. This paid for option is necessary to to be false. That the information was false does

2-4



C-0

not, in all cases, mean that the information was not be a valid acceptance because offers are per-
unreliable, however. sonal to specific offerees and cannot ordinarily be

4-13. The most frequent offeree act that ter- accepted by others. An exception is recognized

minates an offer is rejection of the offer. A rejec- in those situations where the offer is an irrevoca-

tion may be manifested in several ways. The ble one (e.g., an option). The legal theory is that

method which is the most unequivocal is the the offeror by binding himself by contract to

express rejection. When an intended offeree corn- keep an. offer open for a stated time has know-

municates to the offeror that he does not want to ingly and willingly relinquished his right to

accept the proposal, the offer is terminated. As in revoke, and that his own continued existence is

the case of the revocation of an offer, a rejection therefore not vital to contract formation. But this

must be communicated to the offeror in order to is true only in those cases where the proposed

become effective. The problems discussed above contract does not require the personal services of

concerning the communication of revocations the offeror or the offeree. Where the offeree dies

are also true with respect to rejection. before accepting, there cannot in any case be a

4-14. Another method by which the offeree valid acceptance.

rejects the offer is by proposing a counter offer, 4-16. Where a positive law is enacted

which is either an attempt to accept an offer, but which declares the subject matter of the contract

with a material term changed or altered, or a to be illegal, it is said that the offer is terminated

counter proposal. In one case the offeree may as a matter of public policy. This termination

state 'I accept your offer except that I am unwil- will occur whether the performance of the
ling to pay the price stipulated, instead I accept offeror or the offeree is declared to be illegal or

at .... price." In another case the offeree may against some positive rule involving public pol-
state "I am willing to contract with you but icy.
instead of your terms I propose the following
terms...." In either of these examples the com- 5. ACCEPTANCE
munication by the offeree constitutes a counter 5-1. Most offers can be accepted only by or
offer. The effect of a counter offer is twofold. on behalf of the designated offeree. As explained
First, the original offer is effectively terminated before, the offeror generally has the absolute

• in the same manner that it would have been by right to choose the person with whom he wants
an express rejection. Secondly, the counter offer to enter a contract. Subject to the o,'dinary rules
itself becomes an offer and the result is that there concerning the legal relationship of principal-
is an offer outstanding between the original par- agent, someone other than the offeree can accept
ties, except that their positions are reversed; that the offer for the benefit of the offeree provided
is, the original offeror now becomes the offeree that the offeror has not stipulated to the con-
of the counter offer, and the original offeree trary. The acceptance by the offeree must be
becomes the offeror of the counter offer. Occa- unequivocal. The reason is that the offeror must
sionally a counter offer will not constitute a know what the state of his offer is and he must
rejection of the original offer. This happens not be put in a position of uncertainty by a com-
where either the offeree makes it clear in the munication from the offeree that is ambiguous.
c nter offer that he is not rejecting the original Therefore, a conditiona! accptnce (where the
offer but merely bargaining for different terms, or offeree accepts subject to the offeror doing some-
where the original offer itself leaves some room thing more than he promi sed in the offer) or a
for negotiation. The instances in which counter communication which hedges, procrastinates, or
offers do not reject the original offer are very leaves the offeror in doubt does not constitute a
few indeed. binding acceptance. Adherence to the strict rule

4-15. Circumstances beyond the control of of unequivocality in the acceptance frequently

either the offeror or the offeree may occur which causes not only hardship on the part of the
have the effect of terminating the offer. Death of offeree but also often prevents a willing offeror
either the offeror or the offeree presents contract from considering the acceptance as effective. In

formation. The principle involved is that one an attempt to alleviate some of the problems in
cannot contract with a dead man. Thus where this area, the Uniform Commercial Code has miti-
the offeror dies there cannut be an pfesuraption gated the common law rule by providing that
of a continuing inteation to be bound into con- additional or different terms in an acceptance
tract. Similarly, where the o0eree dies there can- become part of the contract unless: (1) they
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materially alter the terms of the offer, (2) the when the offeree mailed his letter, even though
offeror gives prompt notification of his objection the letter was lost in the mail? Was a contract
to them or (3) the offer expressly limits accep- formed when the offeree mailed an acceptance
tance to its terms as stated (U.C.C. 2-207). The but then changed his mind and telegraphed a
effect of the code is generally to increase com- rejection which reached the offeror before the
munication concerning the offer and acceptance, mailed acceptance? Before answers can be given
which tends to reduce the amount of uncertainty to these questions, it is necessary to establish:- in contract formation. when an acceptance becomes effective.

5-2. Unless otherwise indicated by the 5-5. Although both a revocation and a
offeror or by the circumstances, an acceptance rejection are effective only when received, this is
tpust be ommticated in order to become not true of acceptances. It is a general rule that
effective and bind the parties in contract. One an acceptance is effective as soon as it is
situation in which notice of acceptance is not dispatched by the offeree, if the means used to
necessary to contract formation is where the communicate the acceptance is one authorized
offer looks forward to a unilateral contract and by the offeror. Since the offeror has the absolute
under the circumstances the offeror will know power and right to determine how the accep-
that the offer has been accepted by inspection of tance must be communicated, he may choose the
the place where the act is to be performed. agency and he is deemed to guarantee that the
Where the offeror asks for his grass to be cut by agency will properly handle the communication;
the offeree, it is not ordinarily necessary for the in effect, the agency for communication becomes
offeree to notify the offeror that he has accepted the legal agent of the offeror. Under the familiar
the offer by completing the act requested. It is theory that notice to the agent serves as notice
only in those unilateral contract cases where the to the principal, the communication of the accep-
offeror would not in the ordinary course of tance becomes effective and binding when the
events know that the act had in fact been per- offeree gives the acceptance to the agency forformed, that the offeree is under a duty to com- communication. But there is a distinctionmuniate he ccepanc of he fferto he obtweniscaon. Buthrzd d"uatc-
municate the acceptance of the offer to the between so-called 'authorized" and unauthre
offeror. In contrast, in all bilateral contract situ- ized means of communication. If the offeree
tions it is absolutely necessary for the offeree to uses an authorized means of communication,
communicate his acceptance (the return promise) then the acceptance is effective as soon as
to the offeror unless by an express provision of dispatched by the offeree. If an unauthorized
the contract or by implication from past dealings means of communication is used, then the accep-
the offeror waives communication of the accep- tance is effective, if at all, only when received by
tance. the offeror. It is quite possible for the offeror to

5-3. Time, manner, form, and other condi- designate a means cf communication which must
tions relating to communication of the accep- be used, so that any other will be ineffective
tance are within the absolute control of the even if the acceptance is actually received. In
offeror. If the time, place and means of commun- most cases, however, the offer is not so restric-
ication are specified by the offeror, no other tive and any means of communication used by
time, place or means will constitute an accep- the offeree will be effective; yet the time of its
tance. Occasionally it is important to distinguish effect will depend on whether or not the means

between the requirement that the acceptance was authorized.
must meet certain stated conditions and a mere 5-6. A very general rule is that the offeree
suggestion in the offer that certain conditions is authorized to use the same means of communi-
would be desirable. In the latter case the accep- cation as the offeror used. Technically, any
tance could be effective even though the offeree means of communication other than one used by
ignored the suggestions of the offeror. the offeror or designated by him is an unauthor-

5-4. The problem which arises most fre- ized means of communication. The Uniform
quently concerning the acceptance is that of Commercial Code encourages liberalization in the
when the acceptance becomes effective. Pub- area of communication of the acceptance. Sec-
lished cases are replete with communication time tion 2-206(l)(a) provides, "An offer to make a
dilemmas. Was a contract formed when the contract shall be construed as inviting accep-
acceptance was mailed before the offeree tance in any manner and by any medium reason-
received a revocation? Was a contract formed able under the circumstances." The officie! Code
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comiment expresses very clearly the intention jert~ve uii,!-nt~d' niorial only if the
behind this particular section, that ... former ofl'eror's w'ords omi ha.,", .id two or more
iechnical rules as to accept ance, such as requir- meanings.

\.5~' ing that telegraphic offers be accepted by . " tpscC i. nivoig
telegraphed acceptance, etc. ... art rejected and mistake air t'suLil, ci Anat, 3i - unilateral and
a criterion that the acceptance be in any manner ruuliit&.~' eea :* ouiaea
and by any medium reasonable urider the cir- or onc-sided rrontk. is th.-t -o'rac? will not
cumstances is substituted. This section is b ecn~iI hv i ~'.~c~ost
intended to remain fiecaible and its applicability to thi re.nd- The ~t' , are si - e n tho

be enlarged as newv media of communication that rlThe f ) '~ m,a! -:1 es oiq~ lt the theerye

develop or as more time saving present media resably oh brli .1 i~ e a. I .' the mfe-

come into general use.* quitable to chai&e t' e ,.Tert w'ith thait which
5-7. An attempted acceptance after the would not put a '.~~~l json on notice.

time for acceptance as stipulated in the offer (or The courts dc, iwt say Cam wlc re one party
after the lapse of a reasonable tie) is merely a makes a mistake fix otiet -.%art) csrTc icd hWt,
counter-offer which in turf, may be accepted or it. This certainly would! bo~ invequitaole ;n I
terminated in the usual manner. cases. Rather the o.::s .:ay that where m~e

.5-8. Acceptance of an offer comes about by -trror or mistake rniot' v as the r,-sult of neg' -
the offeree expressing in so many words that he gence and the other part,, ,:d no, or coJd not
accepts the proposal put forth by the offeror. B~ut be reasonably extiectetd o ki-ow that mistak
this is not an exclusive method of accepting an had been made, twe c.mract wilt be e!nfnrced
offer. On some occasie-'-s the offeree's conduct according to the terms vvaio %'.ere the . of
will result in an acceptance being implied. As an the mistake. If a mistake is .oot Aue to th.- re Ii-
example, receipt and -etent~on of goods or pro- gence of one party bu, the ot's -r party I mq n-
perty by the offieree may result in the implication ably relies on the mistake, the -..vntra.c s sti.]

that the offeree accept-, the goods or property valid according to the terms expressed including
and the contract of which their shipment was a the mistake. An exception is rnadtt. whei e the
part. Similarly, performing an act that is incon- contract is still executory and the paies L.i be
sistent with a theory that the offieree does not put in a position of status quo ante.
intend to be bound by a contract (such as 5-12. Mutual mistake presents a slightly
exercising physical control over piroperty or- sel- different situation. The parties disagrec even
ling it to another) may imply ac(cptaince of an though they appeal to be in harmc-Py. Ti hap-
offer concerning the property. r,-ens where the language has two different mean- -

5-9. In addition to affiririatic conduct on ings. One must analyze the subjecti 'e intentions
thme part of the offere, ina,.L.-ii may 4.onstitute an of the parties to ascertain whether the agree mernt
acceptance. From past dca.ilugz. ubtom Jf tile constitutes a legally binding contract. A 20Prtrtict
trade or other standards ~a~ibind the patties could e,-ist if one of the parties knew oi should
to particular conduct, silen... on the pemt of the have known that the other party could reasion-
ofreree may result irn a"c ptance The general ably have attached a different meaning to the
rule, that silence aloec i. not &icceptance, is language. Such a contract wvould exist according
univer..lly followed But s Lcne .upled with to the meaning attached to the term by the party
sorl'.Athing else, such as p si dealn&-, or the cir- who knew only one possible meaning. Ca,es
cl,4mstances surrounding the pa)rti..ular offer, may inv'olving mutual mistake are rare.
constitute acceptance. The forrnamion of con-
tracts through silent accep'ian. is rare 6. CONSIDERATION

5-10. Cont-ac, f1:rmation is a manifestaticm 6-1. A fundamental concept involved in
of mutual assent b~y at least ti o persons. In contract formation is bargain and exchange.
order for there to be a coitia,., there m ust bc a Each party receives something of value and
"meeting of the minds' of tht porices The minds gives something of value Consideration is the
need not 'meet" in a s.Ju.octo -e st-ise, at is name given to the 'something of value," i.e., the
suffciz7.t that :. part, s hav , minitlsted mutual price paid for a promise. Our legal systemr
assent in Itn objctive sc-se ,o, t1!e otrc~e requires, only a promnise to do or not do some-
misundersfands what the ,'Ef;(,r j.j ai.t his sub- thing iii order to, rorm a binding contract. In

bilatera! contracts eaicli party exchanges a prom-
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ise for a promise. In a unilateral contract the to do something that he does not have a legal
consideration is the act requested, rather than a right to do anyway. There are several instances
promise. Actually, a number of things may con- where a promise to do something or not to do
stitute consideration, according to the Restate- something is deemed not to be detrimental.
ment of Contracts: an act, a promise, a "forbear- Where one promises to do something and lacks
snce', or the creation, modification or destruc- legal capacity to bind himself (insanity, or
tion of a legal relation. (.7estatement of Con- perhaps infancy in a state where these contracts
tracts, Section 75.) are void rather than voidable), the promise is not

6-2. The law distinguishes between detrimental. Where one who promises to do

'sufficiency" and 'adequacy' of consideration. something is already legally bound to do that

Adequacy' of consideration refers to the act, or where a promise is illusory in the sense

weight or substantiality of the act or promise that it really promises nothing meaningful (e.g., a

given in exchange (e.g., whether the amount promise to buy all of a product that the promisor

being paid is appropriate value). Because of the may later choose to buy), there is no detriment.

difficulty in determining the a.-tual worth of a The same can be said of a promise to do an ille-

promise or an act, the iaw will generally not gal act.

delve into the adequacy of the consideration. In 6-5. Another important concept is that of
contrast, the term 'sufficiency' means that con- mutuality of obligation, meaning that both par-
sideration must have value in the eyes of the ties must be bound by the contract or neither is
law, i.e., that it is legally 'valid." 'Sufficiency' is bound. If consideration given by one party to
frequently defined in a negative sense: every con- another is legally insufficient, the party receiving
sideration is sufficient except that which is the legally insufficient consideration is not obli-
against public policy. An obvious example of an gated. For example, if Able promises to do
insufficient consideration would be a promise to something that he is already bound to do (finish
murder Aunt Minnie. constructing a building according to an existing

6-3. Historically, the test of sufficiency has agreement) and this promise is given in exchange
involved the concepts of benefit and detriment. for Baker's promise (to pay additional money for
In order for a promise to be binding, the promi- the completion of work). Since Able would not

sor must receive in return a legally sufficient con- be suffering a detriment, then Baker is not

sideration. It is said that the return consideration receiving sufficient consideration in exchange for

must be legally detrimental to the one who gives his promise. For this reason, Baker could not be

it or promises to do so. held to his promise. An interesting line of cases
involves the problem of 'requirements con-

6-4. A promise to do something that the tracts'. Suppose, for instance, that Able promises
promisor is not otherwise lea to oior to buy from Baker all the widgets that he needs
a promise not to do something that the promisor or requires in the next year, in return for Baker's
has a legal right to do, constitutes a detriment. In promise that he will not sell to anyone else; this
most cases the detriment incurred as considera- is binding on both parties, because both parties
tion is of benefit to the other party, but this is have incurred a detriment: Able has given up his
not always true. For example, if one person legal right to purchase elsewhere and Baker has
promises to pay another $100 if the other person given up his legal right to sell elsewhere.
promises to give up smoking cigarettes, the
promise to give up smoking is a detriment to the 6-6. The promise of future performance

promisor because he is giving up something that and the giving up of a right are valid considera-
he has a legal right to do. It may not be a benefit tion, but past acts or 'favors' of contractors for

to the one who extracted the promise, but it is which no present legal obligation exists may not

not necessary that such benefit exist. It is enough be consideration for present promises by the

that the one promising to give up smoking Government. Thus, a contractor who voluntarily

suffers a detriment. On the other hand, mere 'gave' supplies to the Government could not

benefit without detriment is not sufficient con- claim this as consideration for slipping the

sideration. So where Able agrees not to murder delivery schedule on a later acquired Govern-

Baker, it can hardiy be denied that Baker ment contract.
received a benefit. However, such a promise is 6-7. The doctrine of consideration has from
not sufficient consideration because Able does time to time come under attack as being unfair
not suffer a legal detriment; he is promising not and in many instances, unrealistic. The require-

2-8



ment of consideration in contracts stems from tract enforceable. Thus, to be fatally uncertain,
the theory that it is more likely that one party to the contract must be so indefinite as to have no
an agreement will perform according to his exact meaning.
promise if he at least has the possibility of
receiving something of value in exchange and, 8. LAWFUL PURPOSE
therefore, it will not be necessary to force corn- 8-1. The right to contract is fundamental
pliance by court action. Furthermore, the courts but not absolute. It must yield if it conflicts with
feel it is more likely that a promise has in fact the public welfare, and reasonable restrictions
beer made where there is consideration support- may be imposed under the police power when
ing it than where the promise is bare. In early required for the public interest. In addition to
England it was possible to make unsupported statutory limitations of the right to contract, the
promises binding by the use of the seal. It was courts have the power to declare certain types of
thought that where the promisor took the time contracts void on the grounds that they are con-
and trouble to affix his seal to a written promise, trary to the public policy.
there was not much doubt that he made theand hathe ws srios. Tdaythe8-2. As a general rule, a contract which
promise and that he was serious. Today the violates a statute is unlawful and void afld will
majority of states have abolished the seal as asubstitute for consideration. Some states have, by not be enforced. A statute can expressly declare

me consideration unecesa , in cr that a specific type of contract is prohibited, and
statute, madesuch contract is absolutely void. This is true
tain situations. Pennsylvdnia, New Mexico, Cali-
fornia and New York are typical of states which whetner the statute is State or Federal. An

have statutes which make promises in writing example of this type of statute is the one pertain-

valid even though they are not supported by ing to gambling contracts.

consideration. The Uniform Commercial Code in 8-3. However, there are some problems in
Section 2-205 provides that under some cir- this area. The view once taken was that a con-
cumstances, an offer which states that it if, irre- tract was void if made in violation of a statute
vocable for a stipulated length of time is in fact which imposed a penalty. The modern trend
i,revocable if the promise is in writing and seems to be to consider whether the legislature
signed by the offeror or his agent. Because of the intended the statute for the protection of the
hardship that is sometimes caused by the unen- public or merely provided a penalty for the pur-

forceability of promises which are not supported pose of raising revenue. If raising revenue was
by consideration, the doctrine of promissory the intention, then the contract is not void and as
estoppel was created. The Restatement of Con- a result is not illegal. The following types of sta-
tracts, Section 90, states, "A promise which the tutes, found in many states, are in general for the
promisor should reasonably expect to induce protection of the public, so that contracts made
action or forbearance cf a definite and substantial in violation of these statutes are void:
character on the part of the promiss-e and which 1. Statutes prohibiting gaming and wagers;
does induce such action or forbearance is binding 2. Statutes prohibiting the taking of usury;
if injustice can be avoided only by enforcement

of the promise." Through the use of this doc- 3. Statutes prohibiting labor, business, etc.,

trine the law attempts to preven. hardship even on Sunday;
though a promise is not supported by considera- 4. Statutes regulating the traffic in intoxi-
tion. The doctrine is applied infrequently. cating liquor; and

5. Statutes regulating a particular article of
7. CERTAINTY OF TERMS commerce.

7-1. It is essenlial to the enforceanility of a 8-4. Even without the benefit of statute,
contract thet its terms be sufficiently clear to per- certain categories of contracts are against public
mit the courts to conclude that a contractual policy. "Public policy" is the common sense and
ageement was intended. The courts will apply conscience of the community extended and
well established rules of construction to interpret applied throughout the state to matters of public
the language used by the parties, t'hey some- morals, hedlth, safety, and welfare. The princi-
times even supply important provisions, such as pie of law is based on the theory that one cannot
price and delivery schedule when missing (a rea- lawfully do that which has a tendency to be inju-
sonable price or time) in order to) find t.oe con- rious to the public or against the public good.
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Contracts which bring about results which the (such .s an agreement whereby one person for a
law Oeks to prevefit are said to be unenforceable return consideration agrees to withdraw his "

'isgit public policy." Generally, actual appeal to the legislature for a public improve-
ihjuiY or daiiige need not be shown, since it is ment).
fi tetidendy to prejudice the public good that is 8-5. Other types of contracts are illegal and

b sig piohibited. The following list is not unenforceable, not because of public policy or
exihiuitive but merely illustrative of those types because they violate a statute, but because they
of contracts with are deemed to be agahist the are considered unfair, overreaching, or tend to
public interest: corrupt morals. Some of these are as follows:

1. Agreenients to unreasonably restrain 1. Contracts to defraud or injure third per-
trade or business (reasonable restraints, such as a sons (an agreement to sell inferior goods and
prohiise not to engage in business for a short falsely advertise them - a contract to induce a
iiine and in a small area, are not against public person to break a contract with another person -
policy and are therefore enforceable). a racially restrictive covenant in a contract for

2. Agreements for the sale of, or traffic in, the sale of real estate - a contract to commit a
a public office (as where I contract with you for tort against another person, etc.).
a price to use my political influence to get you 2. Contracts harmful to the administration
appointed to a public office). of justice (a contract to perjure yourself in a trial

3. Agreements by public officers for greater - a contract to suppress lawful evidence - a con-
pay than is fixed by law for the performance of tra&i to not prosecute a felony, etc.)
official duties (where I offer a public official 3. Contracts whereby one party who doeg
money to do something that he already is not have any interest in a law suit maintains one
iequired to do - here the danger is that he may of the parties to the controversy, with the result
not want to do this job in the future unless he that a suit is brought which would not have been
gets ex'ra pay). brought had it not been for the financial a:sis-4. Agreements involving the assignment by tance (called 'maintenance').
a public officer of his pay for future duties to be 4. Contracts whereby one party unrelated (___
performed (an assignment for past duties is not to the suit agrees with a party to the suit that
illegal or against public poiicy - here the harm is they will split the proceeds of the suit and the
that the public officer is not as likely to perform one not related to the suit will bear all the
as diligently where he knows that his future expenses of the suit (called "champerty'). Cham-
compensation in reality does not belong to him). perty and "maintenance" are considered objec-

5. Agreements to influence legislation by tionable because they tend to encourage and "stir
personal solicitation of the legislature or other up" litigation.
objectionable means rather than by objective 5. Contracts harmful to the marriage rela-
persuasion and argument (the distinction here is tion (a contract between two persons to prevent
that I can persuade him to pass this bill because the marriage of a third person - a contract
of personal or political reasons). whereby one person "bets" the other that he will

6. Agreements to procure Government not marry within a certain time pt~riod - a mar-
contracts by personal or pclitical influence or riage brokerage contract - a contract whereby
corrupt means. Here, the general rule is that if the father for consideration promises that his
the fee is contingent upon receiving a contract, it daughter will marry the other, etc.).
appears that corrupt means or duress will be 8-6. The law will not aid either party to an
used and this is against the public interest, illegal contract. If the contract is executory

7. Agreements by or between public or (unperformed), neither party may enforce it. If
quasi public corporations which interfere with the contract is executed (performed), a court wil!
their public duty (e.g., where two railroads not permit rescission and recovery of what was
might contract to do something in unison which given in performance. Where an agreement is
might adversely affect their service to the pub- illegal in part only, the part which is lawful may
lic). be enforced, provided that it can be separated

8. Agreements between private citizens from the part which is illegal, but not otherwise.
which would violate duties owed to the public If any part of the consideration which is given
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for a single promise is illegal and there is no pos-
sibility of separation, there can be no enforce-
ment. If several considerations, one of which is
bad, are given for several promises, and the legal
consideration is by its terms apportioned to the
legal promise, the legal part is enforceable. If
two promises, one lawful and one unlawfu!, are
given for a legal consideration, the lawful prom-
ise is enforceable.

8-7. There are some exceptions to this
*hands-off- doctrine in which the court 'leaves
the parties where it finds them.' Where a party
to the contract is a member of the class of per-
sons for whose protection the contract was made
illegal, he may enforce it or obtain restitution.
Examples would include the following:

1. Where a person buys bonds which are
illegal because they conflict with Blue Sky laws,
the one who buys them is the very one for
whose benefit the laws were passed and, there-
fore, can elect to enforce the ccutract.

2. An insured under a policy which is ille-
gal because the company did not use an
approved form can enforce the insurance policy.

3. Where a party to an illegal contract
repents and rescinds before any part of the ille-
gal purpose is carried out, he may have restitu-
tion of the money or goods he has given in per
formance.

4. Where one party to the contract is not in
pari delicto with the ot-er (i.e., is not as gu.lty)
because he was induced to enter into the bargain

. by fraud, duress or strong economic pressure, he
may have restitution of that which he has given

in performance.
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CHAPTER 3

GENERAL CONTRACT PRINCIPLES AND AUTHORITY

Subject to some important exceptions, gen- quasi-contracts. Express and implied in fact con-
eral contract principles apply equally to both tracts are both based on actual agreement
private contracts and Government contracts. It between the parties. In express contracts, the
is essential, therefore, that fundamental contract parties manifest their intention to be bound by
principles become a part of the working the use of oral or written words or by other
knowledge of anyone interested in the subject of signs or symbols that by previouc convention
Govenment contracts. To this end the present stand for words and predetermined meanings. In
chapter endeavors to highlight some of the more the implied in fact contract, the parties manifest
basic general contract principles, their intentiors by conduct rather than by such

words or other symbols. In contrast, implied in
1. CLASSIFICATION OF CONTRACrS law contracts (quasi-contracts) are not based

1-1. Contracts are usually classified accord- upon any actual agreement or promises, and they

ing to the intention of the offeror at the time he do not involve any intention to enter a contract.

extends his offer. They may be bilateral or unila- In very general terms, an implied in law contract

teral, express or implied, oral or written. The exists where one person has received or used

different classifications are discussed in the fol- something for which it is just that he should

lowing paragraphs. compensate the other. More specifically, if one
person confers upon another a benefit, he may

1-2. Bilateral and Unilateral Contracts. An recover in quasi-contract the reasonable value of
offer which asks for a promise in return as the it if it would be unjust for the recipient to retain
agreed exchange for a promise is an offer to or enjoy the benefit. Under quasi-contract the
enter a bilateral contract. In such a contract amount of recovery is not necessarily the amount
each party is both a promisor and a promisee. that is paid for like things or services (although
Probably the majority of contracts are of this this may be the price arrived at by the courts in
type. On the other hand, an offer which looks some cases), but rather the measure of the
forward to an act as the agreed exchange is an benefits received depends on the worth of these
offer to enter a unilateral contract. Of course, in benefits or things to the person who has received
this situation only one party is a promisor, while them. Therefore, if Able expends costly time and
the other is only a promisee. The promise is money on doing something for Baker under such
conditioned upon performance of the requested circumstances where the doctrine of quasi-
act and does not become fully binding until the contract would be brought into effect, Able trey
exact act is performed. In some circumstances it rot reef~uet .r nv
is very difficult to determine iuti 1-b-!1: o*ec-, ,,.. aJikeL.ry return if the service
isu wvnr s dif etun torhis pet rmi e i ns , tee :. performed for Baker was not of any monetary
;Ziur wants .it return for his promise. In these value to Baker. In addition, not all benefits are
cases it is presumed that an offer invites the for- compensable. One cannot force benefits on
mation of a bilateral contract. The rationale another. So, where one person refuses the se;-
behind this presumption is that if the considera- vice and the other still performs the services
tion sought is a return promise. the offeror has anyway, there will not be any recovery in quasi-
somewhat greater protectiun thait if there is no contract. The reason for this is that quasi-
acceptance prior to actual performance. If the contract is utilized only where it would be unjust
offer is for a unilateral contract, the offeree may not to compensate the person who performs the
begin the act but not finish it, in which case the service or who transferred title or use 3f goods.
offeror does not receive what he wanted but is

bound to keep his offer open for a reasonablc 1-4. Generally speaking, there are two

time once performance is undertaken, prime areas in which quasi-contract cases arise.
The first involves emergency fact situations.

1-3. Ex~press and Implied Conitract-. Thereivovsfcstuin.a .Exprescontrats and tlied oft iped Where there is an emergency and one performs
are express contracts and two kinds of implied services for another, there is a presumption that
contracts: implied in fact contracts and implied the services are performed gratuitously. Anin law contracts. The latter are sometimes called
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exception is made whea the performer of the ser- 4. contracts for the sale of lands or any
vices goes to great trouble or expense in per- interest in land, and

* forming the service, and this is allowed to over- 5. contracts not to be performed within one
ride the-presumption of gratuity. Another excep- y-tr of their making.

* tion is made where the one performing the ser-
vice is a professional in that particular line of Section Seventeen of the original statute related
work. In that instance, a presumption arises that to the sale of goods over a specified value. Both

the professional is not performing a gratuity but the Uniform Sales Act and the Uniform Commer-

rather pursuing his profession. cial Code contain sections reflecting the provi-
1 sions of the original Section Seventeen. Most
1-5. The second area in which quasi- states will not enforce a contract for more than

contract cases arise is where one has a duty to $500 unless it is embodied in a written contract
do something and someone else voluntarily acts or memorandum signed by the party to be
for him so that the duty is discharged or charged. There are some escape clauses in both
satisfed. The one who had the duty is unjustly of these uniform acts relating primarily to receipt
enriched and can be required to compensate the and retention of goods.
acting party in quasi-contract. 1-8. The statute of frauds requirements do

1-6. The courts will not bind the Govern- not apply to fully executed (completed on both
ment under the quasi-contract doctrine. It is sides) contracts; in many cases partial perfor-
simply too weak and remote to provide an ade- mance will make contracts enforceable which
quate bais for the obligation of public funds. otherwise would not have been enforceable.

1-7. Oral aml Written Contrat. As a gen- 1-9. In the vast majority of cases involving
eral rule, a contract need not be in writing to be large and socially important contracts, the par-
enforceable. Undoubtedly the vast majority of ties reduce their understanding to writing so as
contracts executed today are oral ones. How- to preclude any problems concerning the statute
ever, there are some very important exceptions of frauds. In very few cases does one find any
to the general rule, and for the most part, the difficulty with a statute of frauds problem in
majority of these exceptions were initiated about large contracts. Probably the most frequent area
three hundred years ago in England. The British in which statute of fraud questions arise is where
Statute of Frauds was enacted by Parliament in the parties to a written agreement purport to
1677. Its purpose as stated in its recital was 'the modify it orally. The oral modification is unen-
prevention of many fraudulent practices, which forceable if it is still executory. Of course, if the
are commonly endeavored to be upheld by per- oral agreement is performed, then it is enforce-
jury and subornation of perjury.' It contained able because the only purpose of the statute is to
two sections which related to the requirement of prevent the erifrcment of executory oral agree-
a writing in contract formation. Most states by ients.
the enactment of their own statutes have fol- 1-10. The oral contract as such is not used
lowed the substance of each of these sections; in ge e rontract as sh is notused
however, in many states variations have been in government contracting. There is a statutoty
deemed necessary and desirable. Section Four of requirement that any obligation of Government

the original statute required that no action could funds be supported by "documentary evidence of

be brought on contracts in the following a binding agreement that is ... in writing .... I
categories unless the agreement was in writing (31 U.S.C. § 1501) Oral orders under $10,000

or unless there was some note or merrorandum may be placed with Federal Supply Schedule

relating to the agreement and signed by the contractors (DOD FAR SUPP 8.405-2) and the

party who was to be charged with the contract: "writing" requirement is satisfied by the
contractor's use of a delivery ticket.

1. promises by an executor or administrator
to answer damages to the estate out of his own 2. GENERAL CONTRACr PRINCIPLES

estate, 2-1. In this chapter we shall see how cer-
2. promises to answer for the debt of tain principles relate to four important aspects of

another, Contract Law: contract conditions, divisibility,
3. promises made upon the consideration of substantial performance, and discharge of con-

marriage, tracts.
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2-2. Conditions. The parties in many con- contract one promise is to be performed before
tracts either expressly or implicitly make their the other, the performance of the one is as much
duty to perform dependent upon the happening a condition precedent to the other's duty as
or nonhappening of an event or a fact, which is though expressly stated. This was not always
called a condition. This condition can be almost true. In the distant past, if promises were not
anything other than the mere passage of time. It expressly made dependent and conditional on
is customarily said that only contingent events each other, they were construed as independent
(i.e., events which are not certain to occur) can and not conditional. The end of this doctrine of
constitute conditions because if an event is cer- presumption of independent covenants came in
tain to happen in time, it falls within the rule the early English case of Kingston v. Preston,
that mere passage of time is not a condition. Kings Bench, 1773. Today the general rule is

2-3. Although it is only procedurally that performances in bilateral contracts for an

important, there is a distinction between the agreed exchange are presumed mutually depen-

types of conditions that can qualify a promise. A dent and conditional, solely in the interests of a

condition which must happen before a duty to just result, whatever the intention of the parties

perform arises is called a condition precedent. A in this regard.
condition which follows Yhe performance and 2-5. Divisibility. Problems frequently arise
may operate to defeat or annul it is called a con- with respect to contracts in which performances
dition subsequent. In either case, the happening are in installments. Where the parties to a con-
of the condition excuses performance, whether tract have divided their respective performances
or not performance has already begun. The effect into installments or separate urits, it is important
of a failure of a condition is to discharge the to determine whether or not the contract is
duty of the promisor to perform, except where divisible. If the contract is divisible, it is ,rnly onl
the condition is within his control and he is necessary to perforir' oz installment in order to
under a duty to bring about the condition. In b- eititied to receive the corresponding perfor-
that instance, the failure of the condaiion not mance from the other par:y. Where a contract is
only excuses erfrmsinance by the other party, but not divisible, then all of the installments would
aiso gives him a cause of action for breach of have to be performed before any payment or
contract. performance by the other party could be

2-4. Where there are promises in a contract demanded. As an example, suppose that Able has

which are not expressly related to each other, agreed to build four houses for Baker at a price

the law may interpret either one or both of them of $50,000 per house, total price for four houses
to be 'constructive' conditions. If a contractual to be $200,000. Able can collect $50,000 as soon

promise is found by the court to be a 'construc- as he finishes the first of the four houses and
tive" condition, that promise must be performed need not complete all of them before he collects

before the other party's duty to perform arises, any of the agreed price. This is truly a divisible

The question in each instance is whether one contract. On the other hand, suppose Able

promise is independent of the return promise (in agrees to supply Baker with 75,000 bricks, to be
a bilateral contract); if so, the promisee may delivered in installments of 25,000 each on

bring an action for breach of contract if the specified date!. Baker would not be obligated to

promisor fails to perform, without first having to pay for installments (unless specifically agreed

perform his own promise. As an example, sup- upon as part of the contract provisions) and

pose that Able agrees to buy Baker's house, with would be required to pay only upon the condi-
delivery of the deed to be made on May 1, 1986. tion that all of the 75,000 bricks were in fact

Tender of payment must be made by Able before delivered.
Baker is obligated to perform or before Able can 2-6. As previously mentioned, where by
sue for breach. This is true even though Baker terms of the contract the respective perfor-
did not extract from Able the condition that mances for an agreed exchange are to be ren-
Able must pay or offer to pay simultaneously. It dered at different times, the performance which
is a general rule that in bargains in which prom- is to come first in time is a constructive (if not
ises are agreed to in exchange for each other, if expressed) condition precedent to the duty of the
they are to be performed simultaneously, then other party to perform. So, if Able promises to
performance of each is a coastructive condition buy goods from Baker on June 1 and pay on
of the duty to perform the other. If under the June 15, and Baker promises to deliver the goods
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on June 1, the delivery on June I by Baker is a behavior of the one failing to fully perform, and
constructive condition precedent; Able may sue the adequacy of compensation to the injured -'

for nondelivery on June 2 without tendering party.
payment (which would not be due until June 15 2-10. Discharge of Contracts. The
as, agreed in the contract). However, if Able 'discharge of a contract" means that obligations
waits until June 15 to bring suit, then he would incurred by the parties when they entered into
be forced to tender payment before Baker would the agreement are excused; no longer are they
be in breach of the contract. Although the per- bound to perform as they had promised. Con-
formances were originally due at different times, tracts may be discharged in a number of ways:
so that one performance (Baker's delivery) was a
condition precedent to the duty of the other per-
formance (Able's tender of payment), the passage 2. An agreement to rescind the contract is
of time has made it possible for both promises to binding on both parties and discharges all obliga-
be performed simultaneously. Accordingly, the tions.
law will establish concurrent constructive condi- 3. A new contract may, by agreement of
tions, in which the performance of each promise all parties to the original contract, expressly or
is conditional upon performance of the other. implicitly discharge the original contract. An

2-7. If one performance takes time while express substitution. of the iicw contract for the
the other can be performed inCt,uaiy, the original one would be given that effect by the

c thai akes time is a condition precedent to cour Additionally, a new contract between the
the duty to perform the other. If Able agrees to same parties relating to same subject matter, but
work for Baker for one month, he cannot collect which is wholly or substantially inconsistent

until he finishes the month's work. with the first contract, may discharge the duties
2-8. Substantal Performance. The word arising under that first contract. The courts

performance is deserving of some comment since under such circumstances could infer a substitu-

it has been used with regularity. Where a party tion.

to a contract promises a certain performance, 4. Frequently the original parties agree to
there is no doubt that the other party (promisee) substitute a new party for one of them. Assum-
expects full performance, even if it is extremely ing consent of the new party is obtained, the
difficult. The parties can require exact, perfect, new party assumes the obligations of the original
full performance if they so desire. However, party. An agreement called a novation acts to
where the promisor has substantially but not discharge the obligations of only the party who
completely performed, he has met the condition has been replaced by the substitution.
precedent to the extent that he can recover the 5. An accord and satisfaction operates to
full contract price, less the damages suffered by discharge a contract. On occasion at least one of
the other party because the performance was the parties to a contract may become dissatisfied
incomplete. This so-called doctrine of substantial with his promise and wish to substitute a new
performance does not apply where the party promise. There are even instances where the par-
who only partly performed is guilty of bad faith, ties are not certain just what they did promise.
or willfully breached, in only partially perform- In both of these cases the parties might agree to
ing his promise. a new contract which has the effect of discharg-

2-9. The doctrine of substantial perfor- ing the old one. An example would be where
mance requires that the performance actually Able contracted to provide a service for Baker,
tendered by the promisor be substantial in an with the price term left open (which is not
objective sense. It is said that performance is unusual for service contractors, who frequently

substantial where there has not been a 'material" only quote cost estimates). After the work is
breach of a duty to perform; if a breach is completed, Able sends Baker a bill for $500, and
'material" (i.e., important), the performance has Baker, believing the bill to be unreasonable,
not been substantial. In determining the mater- refuses to pay it. After several discussions, the
ality of a failure to fully perform a promise, the parties are unable to reach an agreement on the
courts use a variety of considerations. Typical price. Finally, Baker sends Able a check for $400
considerations include the degree of completion and states "Final payment of amount due from
of performance in a physical sense, the hardship Baker to Able on Service Contract No. 1234" on
on each party, the determination of the type of the reverse side of the check. Cashing of the
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check by Able would be interpreted by the rying into effect the majority of these duties, it is
Courts-as final agreement on the price. Such an necessary for a branch of the Government to
agreement is called an accord. When the bank enter into contracts with non-government par-
honors the check by making payment, the agree- ties. For example, Article I, which establishes
ment has been performed, and performance of the Legislative Branch of our Government,
the new agreement in lieu of the old obligation is designates the power that is vested in Congress.
called a satisfaction. Thus, by accord and satis- Section VIII of Article I lists a number of
faction, Baker's obligations under the original powers which require contract formation. The
contract have been discharged. The reader most prominent powers in Section VIII include,
should note,,however, that an accord and satis- 'To raise and support armies. . . , OTo provide
faction will operate only where there is a and maintain a Navy," "To borrow money on
genuine.dispute over a contract term. the credit of the United States." One of the

6. When a contract provides for the pay- most important clauses, not only in Sect"n'! "RI

ment of a stated sum, payment of that amount but in the ctire Constitution, is Section VIII,

will of course discharge th,- p.y'r party of any Clause 18, which provides "To make all laws
,,-_.,., obligations. But actual payment is not which shall be necessary and proper for carrying

essential. Tender of the contract amount is into execution the foregoing powers, and all

sufficient to act as a discharge. If tender of pay- other powers vested by this Constitution in the
ment did not have such effect, the party to be Government of the United States, or in any
paid could withhold performance by merely Department or Officer thereof.- This so-called
refusing to accept payment. "necessary and proper clause" supplies by impli-

caion power for the Government to enter into
7. Finally, contract duties could be contracts, or engage in other acts which promote

discharged by operation of law, such as the exe- the discharge of responsibilities delegated to it
cution of a judgment already obtained for the by express provisions of the Constitution.
full amount of the judgment, or through the

aduiainof bnrpc.3-3. The Concept of Authority. The role of
adjudication obankruptcy, the Contracting Officer or agent is important in

3. AUTHORITY AND POWER OF THE forming contracts. Since the agent exercises cer-
UNITED STATES TO CONTRACT tain powers, his actions are crucial to the legal

relations between the principal and the third
3-1. Among the powers delegated to the party.

United States is the authority to enter into con-
tracts. Though some of the specific contract 3-4. What a person can do himself, he can

duties are authorized in the Constitution, other appoint someone else to do for him, subject to
duties are implied in governmental theory. certain exceptions. In many cases it is not only

permissible for one to act for another, but abso-
3-2. Inherent Power to Contract. The lutely necessary. This is true in situations where

United States Government, as a sovereign, has the one purporting to act is not a real person but
the right to contract as an essential element of its either a corporate or governmental entity.
sovereign powers. This right is not expressed in er n

so many words, but instead is implied from the 3-5. Principal-Agent Relationship. Our

theory that a government is charged with the Government can act only through persons,

performance of public duties and that in order to called agents. An agent can be defined as one

discharge its obligations, contract formation is who represents another person, called a princi-
nerpal, in contractual matters. The relationshipnot only proper but necessary. Since our

Government is one of delegated powers, this created by the association of a principal and

right to contract is limited in scope to the agent is called agency. This relationship arises

authority delegated to the Government. There- when the principal authorizes the agent to act as

fore, in order to ascertain whether a particular his representative with respect to another person

contract entered into by the Government is (a "third party") and the agent consents to so

valid, it would bc necessary to examine the sub- act.
ject matter of the contract in light of constitu- (A). Authority of the Agent. The link that
tional authority, Both the executive and legisla- binds third parties to the principal is the concept
tive branches of our Government are delegated of authority. "Authority is the power of the
specific duties under the Constitution, and in car- agent to affect the legal relationships of the prin-
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cipal by acts done in accordance with the shown by evidence of the agent's course of deal-
pcipal's manifestations of consent to him.' ing for so long a time that knowledge and
(Restatement of Agency, Section 5). This authority acquiescence may be presumed.'

d- on the type of agency that is created by (3). By Operation of Law. Agency or
the principal and agent. Agencic3 are usually authority by operation of law occurs where the
classified as (1) real or actual and (2) apparent. principal has not actually given the agent his
Real or actual agency is further divided into authority, but the authority has been created in
Express, Implied, and by Operation of Law. the agent by some statute or rue of curnmon
Apparent authority is basically an application of law. Frequentiy it happens tbt the legislature
the doctrine of estoppel. It will be fruitful to dis- creates authority but in order for this authority
cu. -.. h of these agencies in moderate detail. to be actually implemented, regulations or direc-

(1). Fxpr Authority. Express agency or tives must be published to set into motion the
authority is, = '"he name indicates, created by machinery which will accomplish the purposes
explicit language either in writing or orally, of the agency. Authority in these cases has been
Ordinarily, where authority is given in writing, created by operation of law and an agent acting
the element of proof necessary where a dispute within the scope of his authority can bind the
arises concerning the agency relationship is principal without the implementing regulations
easily supplied by the writing itself. In those or rules.
cases where the writing is ambiguous, parol or (4). Apparent Authority. Apparent agency
oral evidence may be used to prove the existence or authority is not real or actual authority, but
and limits of the authority, subject to the rule arises on equitable grounds. Furthermore, the
that oral evidence may not be used to contradict agency created is effective only between the
the plain and clear meaning of a writing. Agency principal and the third party, and not as between
created by spoken words is generally as binding the principal and the agent. This authority is sup-
as agency created by a writing. However, i i plied after the fact, and the only purpose in
sometimes more difficult to prove, finding such authority is to prevent unjust conse-

(2). Implied Authority. Tht second type of quences when a third party relies on the appear-
actual agency or authority is implied authority. ance that the agent is acting for the principal.
Usually this term means incidentai authority, There are some elements that must be found
authority which is implicitly, not ,xpressly, before apparent authority becomes effective to
given to an agent so that he may accomplish the bind the principal. First, it is only the appearance
task which is expressly assigned to him by the created by the principal that the agent has
principal. It frequently happens that the agent is authority, and not the agent's own action, that
assigned a task to accomplish, but the minor creates the authority. Secondly, the holding out
details are not spelled out in the oral or written by the principal must be such that the third party
authority given to him. It can be safely assumed was acting reasonably in relying on the author-
that the agent has implied authority to do what ity, and this reliance must have caused some
is needed to be done in order to accomplish the detriment. There are numerous situations
purpose of the agency. This incidental authority wherein agency by apparent authority can be
is usually defined in general terms to include found. One of the most frequent areas is where
such as 'usual, customary and necessary' author- the principal puts someone in charge of property
ity. On other occasions implied authority is sup- or of a business where ordinarily the person in
plied by conduct rather than by expression. It is such a position is in fact an agent. Thus, where a
likened to an implied in fact contract situation, store owner asks a friend to 'mind the store for
where the act of a person creates authority in an him but don't sell anything or take any orders'
agent to act for him. One case, Moore v. Switzer, and a prospective customer walks into the 3tore
78 Colo. 63, defined implied authority as follows: and buys an article under circumstances where
'Implied authority of an agent is actual authority the customer could not but believe that the
evidenced by conduct; that is, the conduct of the friend was in fact a clerk, the necessary authority
principal has been such as to justify the jury in for the sale will be found under the theory of
finding that the agent had actual authority in apparent authority. Other cases arise where there
what he did. This may be proved by evidence of really is an agency relationship between the prin-
acquiescence with knowledge of the agent's acts, cipal and his agent but the agent is given less
and such knowledge and acquiescence may be authority than is usually vested in agents in simi-
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lar positions. Where a third party justifiably charge. If the agency relationship is known to
relies to his detriment on the usual authority of the third party, the agent is not liable in his per-
such perso. in similar positions, apparent sonal capacity for any of the contracts that he

NO authority will supply the missing authority. Of enters in behalf of his principal, unless he
course in all of these cases there are shades of exceeds his authority and the principal does not
differences, so that each case depends on its own ratify his unauthorized acts.

-' p)articular facts. All cases in which the facts are ki). Imputation of Knowledge. Probably the
o w t . . ecessarnly be decided most outstanding characteristics of the relation-

in the same way. ship, as it affects third parties, is the imputation
A (B). Ratification. All of the above agencies to the principle of knowledge acquired by the

are based on facts existing at the moment when a agent. Any knowledge acquired by the agent,
third party purports to enter a contract with an within the scope of his duties, must be relayed to
agent for the benefit of a principal. In other his principal and if the agent either does not
words, either there is or is not an agency rela- relay the information, or does so belatedly, the
tionship existing at the time that the third party principal may suffer injury that may have been
deals with the agent. Facts or events happening caused by such inaction. The rationale is that in
after the reliance by the third party are not reality the agent is the principal for purposes fal-
material to the question of whether agency actu- ling within the scope of his agency. There are
ally or apparently existed. There are, however, several exceptions to this rule, which will relieve
events or facts which may happen after the time the principal of liability for knowledge not com-
when the third party purports to enter the con- municated to him by his agent. Where the agent
tract with what he thinks is an agent, that create acquires knowledge from a source which

* the agency or authority. The principle involved requires that he keep it confidential, such
is called ratification. As a general rule, a princi- knowledge will not be imputed to the principal.
pal may ratify an unauthorized act of his agent Secondly, where the agent and the third party
which the principal could have authorized at the collude to cheat or injure the principal, the
time that the agent performed the act. Generally, knowledge of the agent will not be imputed to
ratification can occur only with acts which the the principal. Thirdly, where the agent acquired
principal could have authorized and not with knowledge in some capacity other than his
acts that the principal could not have authorized agency, such knowledge will not be imputed to
at the time the agent entered the contract with his principal.
the third party. If the agent actually acted for his 3-6. In previous paragraphs reference was
own benefit, then the principal cannot ratify. made to the concept of delegated authority given

(C). Burden of Proof. One final comment to branches of Government by the express or
on the subject of the creation of the agency rela- implied terms of the Federal Constitution, and to
tionship is that agency is not presumed, but must the fact that redelegation was necessary in order
be proved by he who asserts that there is an for the branch to carry into effect its charged
agency relationship. duties and granted powers. Reference was also

(D). Principal-Agency Relationship. There made to the Federal Acquisition Regulation,Sare many ramifications folloving from the rela- which is in reality a codification of redelegated

tionship of principal and agent. authority designed to implement the responsibili-
ties charged to the branches of Government by

(1). Fiduciary Relationship. It is generally the Federal Constitution. The Federal Acquisi-
stated that there exists between the principal and tion Regulation (FAR) was issued in accordance
agent a fiduciary relationship which requires the with the Office of Federal Procurement Policyutos good faith and loyalty on the part of theutmos o iAct. It established a Government-wide procure-
agent in his performance of his duties for the ment system, subject to discretion accorded by
principal. In addition, the agent .iust act solely statute to specific Departments or agencies. The
for the principal and must not work against the FAR unifies the implementation of the exercise
principal's best interests in the agent's own per- of the authority by subordinate officers and
sonal capacity. agents, and specifies the duties, responsibilities

(2) Liability of Agent. An agent is liable to and express authority of officers contracting for
his principal for the wrongful use of the the benefit of the Government. Thus it can be
principal's property which is in the agent's readily seen that the Constitution, legislative
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acts, and executive department regulations pro- was committed. The Head of the Contracting
vide a -framework within which the concept of Activity has this authority.
authority ide(B). Approval. One final word on the sab-

3-7. Similarities and Differenpe. Btwerg ject of authority concerns the concept of "appro-
Coimecal aM Government Authority and Con. val." Ratification and approval of contracts are
trct. In this section we shall examine some con- two entirely different concepts. Approval of a
tract similarities and differences to better under- contract, if required by statute or other rule,
stand the principles of Contract Law. Generally, involves the procedure of submitting a proposed
these similarities and differences are centered contract (or provision of a contract) to superior
around the roles of the government and the com- authority as a condition precedent to binding
mercial agent. effect. At all times the agent has authority to

3-8. Similarities. There are many similari- enter the contract, subject to this condition pre-
ties between commercial and Government con- cedent.
tracts with respect to the concept of authority. 3-9. The Government may be legally
Of course, when we speak of a principal in the bound by acts of its agents, even though the
context of Government procurement, we are authority of the agent as exercised is not spelled
usually speaking of the United States Govern- out in a statute or regulation. Where a Contract-
ment. All those who act for or in the name of ing Officer by virtue of his warrant has express
the Government are agents. As in private con- authority to act, he generally has implied author-
tracting, the Government is bound by the acts of ity to take the necessary actions to implement
its agents committed within the scope of their the iesponsibility as charged to him. This is the
authority. In many cases the problem is one of doctrine of implied authority discussed earlier. If
ascertaining the authority of the officer or person an agent of the Government needs to act in
purporting to act in behalf of the Government. order to accomplish the express authority, he
Fortunately, in the majority of cases the author- then has implied authority to do whatever is
ity of agents is express, that is, it is a matter of necessary to carry into effect his express obliga-
statute or regulation. Therefore, where the tion. This implied authority is usually referred to
duties, powers, responsibilities and authority as being incidental to express authority. The '
exercised by a government official are not in rules regarding implied authority as applied to
conformity with the statute or regulation, that Government contracts are no different from
exercise is ultra vires and not binding on the those applied in private contracts.
Government. This may appear to have harsh 3-10. Differences. One of the major
consequences where a private contractor has differences between Government contract law
relied on an official's unauthorized actions and and commercial contract law is the agent's
suffers a resulting injury, but one is presumed to authority to exercise the proper power within

the law; stated another way, ignorance of certain bounds. The doctrine that deals with this
the law is no excuse. Since all statutes and regu- concept is apparent authority (or estoppel).
lations are required by law to be published and
available to the general public, one cannot claim (A). Apparent Authority and Estoppl.

Government contract law differs from privateignorance of the w ritten law . E ven though aco t a t l w i , h e r a of p a en au o i y
party dealing with the Government does not, in contract law in the area of apparent authority
fact, know of the appropriate law, he is deemed an entl. t ben ra thathe
to know it under the doctrine of constructive Government is not bound by the unauthorized
notice, acts of its agents. This is based on the doctrine

that a party entering into arrangements with
(A). Ratification. In the area of ratification, representatives of the United States has the

the rules in Government contracts are approxi- responsibility of ascertaining whether the
mately the same as in private contracts. A con- representative is acting within the bounds of his
tract made by an agent of the Government, authority. Since apparent authority and estoppel

which is not binding because the agent lacked
the authority to act, may become binding on the party doing business with an agent of the

Government upon ratification by a principal (i.e., Government relies at his own risk; if the agent
by a superior agent who would stand in the posi- does not have actual authority to act, the
tion of a principal) who had the power to grant Government may not be bound to the contract
the authority at the time the unauthorized act
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because the agent will not be fbund to have easily satisfied, and most actions of Government
,,apparent authority. This is frequently said to be a contracting personnel are within the scope of

departure from private contract law principles, their authority. When the above criteria are
q ,,.n however, in discussing appareni auill.i4y, it p- -'-, .he G vernment may be estopped from

was previously noted that justification for apply- denying the binding nature of its agent's auiic ,
P ing the doctrine could be found only in those when:

cases.where it was the holding out of the princi-i -7:S (a) the Government knew the facts;
pal that the agent had authority, and not the
holding out of the agent himself that caused the (b) the Government intended the contrac-

"1 third party's reliance. Since the delegation of tor to rely on its actions;
authority from principal to agent in the area of (c) the contractor was ignorant of the
Government contracts is open and available for facts; and

A everyone to see, it can hardly be said that the (d) the contractor relied, to its detriment.
third party was misled as to the actual authority;1An exhaustive treatment of the doctrine is
of the agent. The doctrine of apparent authority given in United States v. Georgia-Pacific Co., 421
or estoppel will not apply to bind the Govern- F.vd 92 99 (9t C . e Co.role

'- ment where the act by the agent was not author- F.2d 92, 99 (9th Cir., 1970). The Comptroller
ized by legislation or is unconstitutional. On the General has applied the doctrine in bidding situa-

ize bylegslaionor s ucontittioal.On he tions. Fink Sanitary Service, Inc., B-179040
other hand, where ani agent makes false represen- (1974. Althoughthe dcrie i emlyd0pr
tations in an area where he is authorized to make (1974). Although the doctrine is employed spar-

representations, the Government will be bound ingly, courts do expect the Government to turn
by such misrepresentations. A more difficult "square corners" in its dealings with the people.

problem arises where the agent either exercises 3-11. Sovereignty of the Government.
authority that he does not have, although the Sovereignty of the government suggests auto-
agency which he represents does in fact have the nomous control or existence without external
authority to authorize such an act, or acts in control. Although the Government is sovereign,
excess of his actual authority. In either of these it permits itself to appear nonsovereign as situa-
cases it is entirely possible that the Government tions require.
can and will be found to be estopped to assert 3-12. General Nature. The Supreme Court
that the agent lacked the authority that he exer- of the United States has said that when the
cised. The reason for allowing the third party to Government comes down from its position of
hold the Government to contracts based on the sovereignty and enters commerce, it submits
unauthorized acts of its agents is not much itself to the same laws that govern individuals.
different than it is in the area of private con- Literally, this statement fairly represents the
tracts. Two elements are present: it will be position that our Government and its myriad
unjust not to protect the third party , and the agencies occupy in the field of commercial con-
principal has the legal ability to allow the agent tracts. The Government is on an equal footing
such authority. (It almost goes without saying with the contractor as a party to the contract.
that a principal cannot be held to authorize an An important point to keep in mind, however, is
act which is illegal or which he could not that the Government never fully "steps down"
authorize.) Where the legal ability to authorize from its position, and the Constitution itself
an act is found, then it is necessary to examine prevents a complete stepping down. Actually,
the circumstances. More and more Government our Government never gives up its image as a
contracts or parts of them are being enforced on sovereign unless it does so voluntarily, and this
the basis of equitable estoppel. can be done only to the extent that the Constitu-

(B). Equitable Estoppel. The form of estop- tion either expressly or implicitly authorizes.
pel employed by contractors to bind the Govern- 3-13. Earlier, reference was made to certain
ment to the actions of its agents is called "equit- provisions of the Constitution delegating power
able estoppel." It arises only when: (1) the to the executive and legislative branches to carry
Government is acting in its proprietary, rather on certain specified activities. In addition, the
than sovereign capacity; and (2) the agent of the so-called "necessary and proper clause" vested
Government is acting within the scope of his discretionary power in the Congress to delegate
authority. Of course, contracting is a proprietary to agencies authority to carry these activities
function of government, so that requirement is into effect; with whatever reasonable means are
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deemed necessary. The absolute extension of this (A). Immunity from Suit. One aspect of this
"acessary and proper clause" involves the con- preferential treatment is that the sovereign is
cept of 'eminent domain." Under this theory immune from suit. A sovereign acting in accor-Sthe. Government can appropriate whatever is dance with its delegated responsibilities must not
needed to accomplish its legitimate ends, as long be harassed by private suits to such an extent

C4 tbe aovernment pays fair compensation. So in that its function is impaired. Actually, theI very practical senw, it cn be said that the Government puts aside its sovereign immunity
Government never really steps into anothei and allows itself to be sued under certain cir-
world, but merely allows itself to become cumstances. Undwr th Tucker Act, the Govern-
'involved to the extent thought desirable to ment permits suits which arise out of e ,%;c oraccomplish its objectives, implied contracts. These actions may be brought

3-14. Why bother to enter the field of com- in federal courts and are subject to review by
mercial contracts at all if the Government could, higher courts in the federal system.
as a sovereign, acquire whatever it needed by (B). Sovereign Acts. Another aspect of the
eminent domain, or "condemnation'? Undoubt- concept of sovereignty is the immunity that the
edly, the philosophy that it is easier to encourage Government enjoys from acts of obstruction to
cooperation rather than demand compliance lies the performance of its contracts. Where one
at the root of the answer. The Government agency (say legislative) obstructs or impairs the
encourages private action so as to accomplish performance of another governmental agency
the end delegated to the Government by the (say executive branch), the Government is not
people themselves. The primary method used to liable for such obstruction. This immunity is sub-
accomplish tight control is to require those deal- ject to one exception: where the obstruction is of
ing with the Government to do so on an all-or- a direct rather than indirect nature. The distinc-
nothing basis. Through the use of a standard tion is in reality between an act committed for
form contract designed to afford maximum pro- the general public good and an act committed
tection to the Government under all anticipated solely for the purpose of interfering with a par-
circumstances, the Government is able to dictate ticular contract. While the effect of the latter
the terms of contracting to such an extent that might be general, its application is direct and any "_
the non-Government contracting party really has such obstruction caused by the act would be
very little to say about what the contract terms compensable or remediable in favor of the
shall be in any given contract. The judicial private contractor.
branch of the Government frequently decrees (C) Fede Law Govern. Another aspect
relief to non-Government parties in contracts on of sovereignty is the question of which law is to
the grounds that in case of ambiguity, a contract be applied to a contract involving the Govern-
is construed against the one who dictates the ment. The very famous case of Erie R. R. v.
terms. This is consistent with the "balancing' Tompkins 304 U.S. 64 (1938), held that in cases
theory that is used in private contract law to in federal courts involving private parties, state
protct the weaker pr, law will be applicable to the controversy. If the

3-15. In summary, it is fair to state that the Erie doctrine were applied, the Government's
Federal Government maintains its image of a rights under a contract could vary from state to
sovereign at all times; but it can and does permit state. Yet it is highly desirable that the
itself to play the role, at least in part, of a nonso- Government's affairs be administered on a uni-
vereign. That role is always subject to change. form basis, and the Erie doctrine would not be
It could be said that the Government is still the productive toward this end. The case of
prince although clothed in commercial rags. Clearfield Trust Company v. United States, 318

3-16. Fundamental Rules. With a few not- U.S. 363 (1943), however, held that the Erie doc-
able exceptions, the differences between con- trine does not apply to cases to which the
tracts involving the Government and those Government is a party. The rule of law that
involving strictly private parties are attributable governs litigation between private parties and
to the nature of contract negotiations rather than the Government is formulated either by the
to some theory of governmental privilege. How- Congress through ap,.'opriate acts or by the
ever, there are some fundamental rules by which federal judiciary througn case decisions.
the Government receives preferential treatment. (D). Immunity from Taxation. Finally, the

Federal Government and its agencies and pro-
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perty are immune from state and local taxation, open for a stipulated time. This is generally true
Under the supremacy clause of the Federal Con- even though the offeror has expressly promised

- stitution. This tax- immunity was established in to keep the offer open. In Government contract-
he very famous case of McCulloch v. Maryland, ing, however, under sealed bid procurement, the
4 Wheaton 316 (1819), where John Marshall general rule is that an offeror (bidder) cannot, in
St. ted "the power to tax involves the power to the absence of special circumstances, either with-
d4eroy." The modern tendency is to retreat draw a bid after it is opened or recover a depo-
1:'om a strict interpretation of this principle. In sit made, after bid opening. On occasion this
mi ay situations a tax either on a party dealing doctrine has been relaxed by the courts where

with the Government or upon property owned there are special circumstances such as an honest
by the Federal Government will be upheld mistake or a misleading on the part of the
unles the tax discriminates against the Govern- Government. The rationale behind the doctrine
ment or its business associates. is that the Government is at a disadvantage in

3 17. Contract Principles. Generally comparison with private offerees in the sense
--peakini there are three areas in which govern- that the Government must either accept the
ment comra, is may differ from commercial con- highest (or lowest as the case may be) responsive
tracts: Reqi ei Clauses, the Firm Bid Rule, and bid or reject all of the bids and readvertise.
,Iliplied Cow racts. Therefore, the Government should be allowed a

reasonable time after the opening of bids to(A). Required Clauses. The majority of the asetiwhhrcolinorfadh bn

differenc-s between Government and private ascertain whether collusion or fraud has been

contracts ad -- because of clauses included in
Government tontracts. The Federal Acquisition (C). Implied in Law Contracts. A final
Regulation requires that certain clauses be difference between private and Government con-
inserted in contracts lo which the Government is tracts can be found in the area of implied con-
a party. Many of thes mandatory clauses would tracts. Earlier reference was made to the distinc-

mandtor clausen anipoeulatdotrc ada
not be found in contracts between private par- tion between an implied in fact contract and an
ties. An exan,ple is th, Changes clause. Under implied in law contract. Generally, the Govern-
this clause a Contracting Officer may make ment is subject to the same rules concerning
changes within ti m gen, ral scope of the contract implied in fact contracts as a private party would

and, where a change in the cost of the promised be in the same circumstances. Implied in law
performance resui;s, an equilable adjustment is contracts present a different situation. The crux
provided for. The wniqite featare of this clause is of the matter is consent. The courts have con-
that the contractor is required to proceed with sistently declined to recognize a contract as bind-
the work as changed befo:, negotiating the price ing upon the United States where the element of
of the change. The D ;putes clause also sets consent was wholly lacking and could not be
apart Government contracts fromn those involv- reasonably implied from the facts and cir-
ing strictly private parties. Under this clause, any cumstances and acts of the Government
dispute between the contractor and the Contract- representatives. Even in those instances where
ing Officer which relates to the contract must the Government has actually derived a benefit
first be determined by the Contracting Officer from the services (,f a private individual, the
himself. An appeal by the contractor may be courts have refused to recognize an obligation
taken to the agency Board of Contract Appeals, on the part of the United States to pay where no
but unless the decision of that Board is fraudu- evidence of consent on the part of the Govern-

lent, capricious, arbitrary, or so grossly errone- ment could be shown. In many similar situations

ous as to imply bad faith, or not supported by involving private contracts, the law would imply
substantial evidence, it is final. in the field of consent on the theory of unjust enrichment. As
private contracts there is no such provision to be in all cases of doctrine, there are some excep-

found anywhere. Perhaps the closest similarity tions. Where the Government has taken property
would be in contracts involving mandatory arbi- or services under fraud (through its authorized
tration of a dispute over a question of fact. agents), relief may be given in quasi-contract.

Also, where the Government uses property with
(B). Firn Bid Rule. Under ordinary con- the express consent of the owner, but where the

tract law, an offeror may withdraw his offer (bid) owner expects compensation, an implied contract
at any time before it is accepted unless con- to pay a reasonable compensation for such usage
sideration is received for agreement to keep it
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arises. Notwithstanding these two-areas of excep- tionery supplies and printing required: (1)
tion,. .he -caes in which the Government has advertising for bids once a week for at least four
beenheld liable under a theory of implied in law weeks in a newspaper published where the work
contract are very few indeed, was to be performed, (2) description of the

required supplies or services in the advertise-
4. hocurmet. ment, (3) sealed bids opened under direction of

4-1. 'In order for the Government's many the procurement officer in the presence of at

branches to properly carry out their numerous least two persons, (4) award to the low bidder,
fnctions, they must engage in the business of provided he could furnish security for the

*cquiring equipment and supplies. By far the Government in case of default.
most significant (by volume of dollar expendi- 4-4. In 1843, a statute added another
ture) is military procurement. Military procure- requirement, the preparation of an abstract of
ment began even before the founding of the bids. In 1852, contracts were required to be

l ation. The problem of equipping and supplying advertised at least sixty days before award and
4 the .forces of George Washington must have the presence of bidders at the bid opening was

been as complex, measured by the standards of authorized. These requirements are quite similar
the time, as the problems of the missile and space to those now set forth in 10 U.S.C. § 2305. In
age are today. Our Nation was still an infant 1860 a statute was passed which was later incor-
when familiar questions arose-who should con- porated in section 3709 of the Revised Statutes of
trol military purchasing and how should it be the United States (1878), the first comprehensive
accomplished? codification of United States Statutes. The sta-

4-2. History. From the very early years of tute read:
this country's beginning, the military faced prob- All purchases and contracts for sup-
lems of procuring equipment and supplies for its plies or services, in any of the depart-
forces. However, provisions were made by ments of Government, except for per-
Congress that authorized certain Departments to sonal services, shall be made by
be responsible for certain procurement matters. advertising a sufficient time previously
As the procurement matters grew more complex, for proposals respecting the same, when
more provisions had to be made to insure that the public exigencies do not require the
the business of acquiring supplies and equipment immediate delivery of the articles, or
could be regulated more efficiently. performance of the service When

4-3. In 1792, Congress provided that War immediate delivery or performance is

Department supplies would be purchased by the required by public exigency, the article
Treasury Department. Just six years later in 1798, or service required may be procured by
the War Department and the newly created open purchase or contract, at the places
Navy Department were authorized to procure all and in the manner in which such arti-
the supplies and services needed for the military cles are usually bought and sold, or
and naval services. In 1809, the first federal sta- such services engaged between individu-
tute requiring advertising appeared. In pertinent aLs.
part it read: '... All purchases and contracts for The particular significance of this statutory pro-
supplies or services which are or may, according vision was the requirement of advertising with
to law, be made by or under the direction of only two exceptions, contracts for personal ser-
either the Secretary of the Treasury, the Secre- vices and contracts where public exigencies
tary of War, or the Secretary of the Navy, shall necessitated immediate performance. This statute
be miade, whether by open purchase, or by previ- was later reissued as 41 U.S.C. § 5 in 1926. With
ously advertising for proposals respecting the certain exceptions, it continued to regulate the
same...' Although a literal reading of this early placement of military contracts until World War
statute would indicate Contracting Officers had a 11.
choice b:-tween two equally available methods of 4-5. One further and important exception to
rrr'nx'T-it, p.tirchses were made by advertis- Section 3709 of the Revised Statutes must be
ing except where public exigencies necessitated mentioned. The courts, the Attorney General
immediate contract performance. Subsequent sta- and the Comptroller General consistently ruled
tutes developed specific ground rules for that advertising was not required under that sta-
advertising. In 1842, a law dealing with sta-

3-12



tute in circumstances which made competition This bill was eventually enacted as the
impracticable (e.g. the existence of only one Armed Services Pro- irement Act of 1947.
source). From these early days, then, in some Chapter 137 of Titl, .0, United States Code,
cases where only one source was available, nei- which amended and -.odified the Armed Services
ther the War nor Navy Department utilized the Procurement Act of 1947, required Department
procedures of formal advertising to effect such of Defense contracts for property or services to
procurements. be formally advertised, except under seventeen

4-6. Less than two weeks after Pearl Har- specific situations where negotiations may be

bor, the Congress enacted Title II of the First used. The Act has been amended many times -
War Powers Act of 1941. This Act authorized most extensively in July 1984 by the "Competi-

the President to empower agencies connected tion in Contracting Act' (P.L. 98-369). Effective

with the war effort to enter into contracts April 1, 1985, this Act substituted the term
without regard to existing provisions of law, "sealed bid" for 'formal advertising" and

wherever such action was deemed to facilitate replaced the seventeen specific situations with a

prosecution of the war. On December 27, 1941, few broad exceptions, discussed more fully in
Executive Order 9001 implemented the act and Chapter 5, infra.. Chapter 137 is applicable to the

authorized the War and Navy Departments to purchases and contracts to purchase of the
make contracts without compliance with statu- Department of the Army, the Department of the

tory requirements for formal advertising. On Navy, the Department of the Air Force, the

March 3, 1942, the Chairman of the War Pro- Coast Guard, the National Aeronautics and

duction Board prohibited all contracting by the Space Administration, and the Department of

formal advertising method unless specially Transportation.
authorized. For the duration of World War II, 4-8. Armed Services Procurement Regula-
the great bulk of military procurement was nego- tion. The Armed Services Procurement Regula-
tiated under the authority of the First War tion (ASPR)was issued by direction of the Assis-
Powers Act. tant Secretary of Defense (Installation and

4-7. At the close of World War II, a study Logistics) under the authority contained in 10
was initiated for the purpose of developing U.S.C. § 2202 and Department of Defense Direc-

peacetime procurement methods. The proposed tive No. 4105.30 dated March 11, 1959. ASPR
bill which evolved from that study was transmit- stated in its Introduction (1-101) that it "...

ted to Congress by the Acting Secretary of the establishes for the Department of Defense, uni-
Navy, who stated that its primary purpose was form policies and prdcedures relating to the pro-

to permit the War and Navy Departments to curement of supplies and services under the

award contracts by negotiation when the authority of Chapter 137, Title 10 of the United
national defense or sound business judgment die- States Code, or under other statutory authority."
tated the use of negotiation rather than the more The Armed Services Procurement Regulation,
rigid formal advertising procedures. The Senate later called the Defense Acquisition Regulation
Committee on Armed Services, in commenting (DAR), was superseded on April 1, 1984 by the

on the purpose of the bill in its report, stated: Federal Acquisition Regulation (FAR).SThis bill, as amended, provides for a 4-9. It is important to note that some man-
return of normal purchasing procedures datory provisions of the FAR have the force and

through the advertising-bid method on effect of law. The very important case of G. L

the part of the armed services, namely, Christian and Associates v. United States, 312 F.2d

the War Department, the Navy Depart- 418 (1963), held that the termination for conveni-

ment, and the United States Coast ence available to the Government was a part of

Guard. It capitalizes on the lessons the contract between the parties even though the
learned during wartime purchasing and mandatory clause to that effect had not been

provides authority, in certain specific included in the contract.
and limited categories. for the negotia-
tion of contracts without advertising. It
restates the rules governing advertising
and making awards as well as fixing
types of contracts that can be made.
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CHAPTER 4

SOCIO-ECONOMIC CRITERIA IN THE AWARD OF GOVERNMENT CONTRACIS

This Chapter examines the socio-cconomic, (a) To enter into contracts with the U.S.
statutory, and procedural framework affecting Gocernment and any agency or officer thereof
the award of Government contracts. The preced- having procurement powers, which oblige the
ing chapter explained legal concepts and princi- SBA to furnish articles, equipment, supplies or
pies generally applicable to the formation, per- materials to the Government or to perform con-
formance, and discharge of contracts. struction services for the Government, (15

U.S.C. § 637(aXl)(A)). This section of the Act
1. THE STATUTORY FRAMEWORK also authorizes any officer of the Government

1-1. A review and analysis of all the sta- having procurement powers, in the discretion of

tutes which may affect the formation of federal such officer, to let procurement contracts to the

acquisition contracts exceeds the scope of this SBA in any case where the SBA certifies that

text. This section is limited to a cursory review the SBA is competent and responsible to per-

of some of the more noteworthy statutes not form such contracts. The Administrator of the

covered elsewhere in this work. Understanding SBA (the "Administrator') is directed to refer

of the operation of various statutes to effect the appropriate matters to the head of the agency
formation of Government contracts is essential concerned if the SBA and the Contracting

to an explanation of the legal concepts and prin- Officer are unable to agree on the terms and con-

ciples involved. ditions of such procurement contracts.

1-2. The Small Business Act. General poli- (b) To arrange for performance of pro-

cies of the United States respecting aid, counsel curement contracts placed with the SBA by let-

and protection to small business concerns by the ting subcontracts to socially and economically
Government have been announced by Congress disadvantaged small business concerns as may be

on numerous occasions. The Armed Services necessary to enable the SBA to perform such

Procurement Act and the Federal Property and procurement contracts, (15 U.S.C. §
Administrative Services Act each announce a 637(aXlXc)). The term "socially and economi-

policy that a fair proportion of the total pur- cally disadvantaged snall business concerns" is

chases and contracts or subcontracts for pro- defined to include:
perty and services provided by the Government (i) Any small business concern which is
be let to small business concerns. The Small at least 51 percent owned by socially and
Business Act, codified at 15 U.S.C. § 631 et seq. economically disadvantaged individuals or, if
(the "Act'), declares such a policy and estab- publicly owned, 51 percent of the stock of which
lishes an independent Federal agency to execute is owned by such individuals. It is also required
specific measures to carry it out. It is recognized that the management and daily business opera-
that such p ;"-" . and -caures arc rcqu ired to tios tm. controlled by one or more socially and
further the national interest in preserving free economically disadvantaged individuals in order
and open competition in the United States' that a small business concern qualify for this kind
market place. of subcontract assistance. Only those individuals

1-3. Small Business Administration. The who are considered to have been subjected to

Small Busine..ss Act creates a Small Business racial or ethnic prejudice or cultural bias because
Administration (SBA), an independent Federal of their identity as a member of a group are
agency operating under the general direction and "socially disadvantaged" within the meaning of
supervision of the President. It also authorizes the Act. The Act infers that group membership
the SBA to provide specific kinds of assistance to alone is a sufficient indicator of social disadvan-
small business concerns in competing for and tagement and no other reference is to be made to

obtaining Federal Acquisition contracts or sub- the particular attributes of any individual. If an

contracts. The Act, at § 637, empowers and individual is considered socially disadvantaged,
imposes the duty on SBA: then such individual may also be considered

economically disadvantaged. They are so con-
sidered if their competitive ability has been

4-1



71 7:1 
'7 .Ws ~~ T~ T .. . . .. . '.. .

.- .
("T.-'V 

"

impaired due to diminished capital and credit comply with the manufacturer or regular dealer
opportunities as compared to others in the same requirements of the Walsh-Healey Public Con-
-business area who are not socially disadvantaged, tracts Act, (41 U.S.C. § 35(a)) and certify the
Reference to the assets and net worth of a par- small business concern eligible as a Federal con-
ficular socially disadvantaged individual is tractor, or to refer the matter to the Secretary of
required to determine the degree of impairment Labor, if the SBA concurs with the Contracting
of capital and credit opportunities, (15 U.S.C. § Officer. If the SBA refers a matter of compliance
637(aX6)). with this provision of Walsh-Healey to the

The threshc!d inquiry then is whether a Labor Department, the small concern cannot be
small businerv concern has the requisite degree certified eligible for Federal centracts unless 'te
of ownership by members of prescribed groups. Secretary of Labor finds the concern not in vio-
Then inquiry should be made to determine if lation, (15 U.S.C. § 637(bX7XB)). Once SBA
management [' ontrolled by socially disadvan- certifies a small business concern competent,
taged individuals. Since the Act provides for such certification is to be accepted as conclusive
subcontract assistance to firms which can be con- by Contracting Officers.
sidered both socially and economically disadvan- 14. Thus SBA has obligations and author-
taged, the next inquiry is whether the assets and ity under the Act to determine which firms in
net worth of the individual reflect a degree of any industry will be considered small business
impairment regarding capital and credit oppor- concerns, to certify that individual businesses are
tunities. Whether a group is such that its small business concerns, and to certify that an
members should be considered socially disadvan- individual business or group of businesses is com-
taged is to be determined by the Administrator petent to perform a particular Government con-
after consultation with a designated associate tract. Accordingly, SBA: (i) promulgates size
:dministrator, standards for each industry, (ii) issues certificates

The degree to which an enterprise is of Small Business Status upon request, and (iii)
owned and managed by socially disadvantaged issues certificates of competency where required.
individuals and whether a socially disadvantaged The foregoing assistance is available to any small
individual is also economically disadvantaged is business concern. Assistance, where the SBA
to be determined by the Associate Administrator acts as a prime contractor and awards subcon-
for Minority Small Business and Capital Owner- tracts, is available to socially and economically
ship Development, rather than the Administra- disadvantaged small business concerns.
tor. 1-5. Notwithstanding Congrcssional action

(c) To determine within any industry the vesting sole discretion in SBA to determine all
business enterprises which are to be designated matters relating to the competency of small busi-

business concerns', and issue, upon ness concerns to perform federal contracts, FAR
request, certificates certifying an individual con- provides that DOD will endeavor to make such
cern as a "small business concern'. Such matters subject to agreement between DOD and
certificate shall be accepted as conclusive by SBA. (See FAR 19.602-1(c)). A significant por-
Government Officers having procurement or tion of the FAR on this subject is devoted to
property disposal powers, (15 U.S.C. § procedures and methods for challenging SBA
637(bX6 certificates of size or competency. (See FAR

() T19.602-1(c)). Where a small business concern is(d) To certify, with respect to all elements nothmauaurrfieswihitppss

of responsibility of any small business concern or not the manufacturer of items which it proposes
to supply, and such items are distributed orgroup of concerns, the ability to perform a manufactured by enterprises which are not small

specific Government contract. Whether certified business concerns, FAR limits application of
responsible by SB-A. or not, no small business SBA certificates regerding competency to the
concern may be precluded from being awarded a non-manufacturing small business concern. The
Federal Procurement or Property disposal con- competency of such distributor or manufacturer
tract on the basis of any element of responsibil- must be separately determined by the Contract-
ity, without referring the matter for final disposi- ing Officer, (See FAR 19.101). FAR also limits
tion to the SBA, (15 U.S.C. § 637(6X7XA)). the applicability of SBA certificates of com-

(e) To dismiss findings by a Contracting petency whete the highest competency obtain-
Officer that a small business concern does not able or the best scientific approach is needed by
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the Government. (See FAR 19.602-3(a)). contracts meeting the tests for covered prime
1-6. The Act imposes obligations (upon the contracts undertake to carry out national policy

agencies effecting a particular acquisition) which in this regard and, as appropriate, include sub-
promote subcontracting opportunities for socially contracting plans in contracts with next-tier sub-
and economically disadvantaged and other Small contractors, (15 U.S.C. § 637(d)(!) through (6)).
Business concerns. It requires, in each designated 1-8. If, within the time limit prescribed in
contract, inclusion of a clause containing an regulations of the Federal agency concerned, the
agreement by contractor to carry out a national apparent successful offeror fails to negotiate the
policy that such small business concerns shall subcontracting plan required, such offeror shall
have the maximum practicable opportunity to become ineligible to be awarded the contract.
participate in contracts let by any agency. The Prior compliance of the offeror with other such
term 'small business concern', for the purpose subcontracting plans shall be considered by the
of the obligations of contractors in this connec- Fedcral agency in determining the responsibility
tion, is one which meets SBA size standards or of that offeror for the award of the contract.
which is certified as a small business concern by 1-9. Despite any other provision of law,SBA. Contractors are directed to presume that every Federal agency, in order to encourage sub-
socially and economically disadvantaged indivi- contracting opportunities for small business ,on-
duals include Black Americans, Hispanic Amer-i- cerns and small business concerns owned and
cans, Native Americans, Asian Pacific Americans controlled by the socially and economically
and other minorities or any other individual disadvantaged individuals as defined in the Act,
found by the Administrator or Associate is authorized to provide such incentives as the
Administrators to be disadvantaged. The Act agency may deem appropriate in order to
provides no expressed certification provision to encourage such subcontracting opportunities as
the effect that an individual or small business may be commensurate with the efficient and
concern is socially and economically disadvan- economical performance of the contract.
taged. Therefore contractors are obliged to
either make their own determination in this 1-10. Each subcontracting plan required
regard, inquire of the Administration, or inquire shall include, according to the Act:
of the potential subcontractor. The Act permits (a) percentage goals for the utilization as
contractors acting in good faith to rely upon subcontractors of small business concerns and
written representation by subcontractors as to small business concerns owned and controlled by
their status, (15 U.S.C. § 637(d)(3)(D)). socially and economically disadvantaged indivi-

1-7. The Act further requires the inclusion duals;
of a subcontracting plan as a material part of (b) the name of an individual within the
each contract or amendment or m9dification of employ of the offeror or bidder who will admin-
contract which: ister the subcontracting program of the offeror

(i) may exceed $1 million where the con- or bidder and a description of the duties of such
tract is for construction of any public facility; individual;

(ii) may exceed $500 thousand where the (c) a description of the efforts the offeror
contract is for any other object; or bidder will take to assure that small business

concerns and small business concerns owned and(iii) is for more than $25 thousand, is not controlled by the socially and economicallyfor services, and will not be performed entirely disadvantaged individuals will have an equitable
outside U.S. Territory; opportunity to compete for subcontracts;

(iv) offers subcontracting possibilities. (d) assurances that the offeror or bidderThe subcontracting plan is required to include will include the clause required by paragraph (2)percentage goals for utilization of sub ..... con- of this subsection in all subcontracts which offer
tractors, small business concerns and socially and further subcontracting opportutnities, and that the
economically disadvantaged small business con- offeror or bidder will require all subcontractors
cerns. It is also required to include a description (except small business concerns) who receive
of the contractor's plans to assure that such firms subcontracts in excess of $1,000,000 in the case
have an equitable opportunity to compete for of a contract for the construction of any public
such contracts. The prime contractor is required

facility, or in excess of $500,000 in the case of allto assure that such contractors who receive sub-
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other contracts, to adopt a plan similar to the Administrative Procedures Act. While inclusionPlan required under paragraph (4) or (5); of such subcontracting plan in the contract is a
(e) assurances that the offeror or bidder precondition to award of a contract, it has beenwill submit such periodic reports and cooperate considered a matter of responsibility in adver-in any studies or surveys as may be required by tised procurements. Thus a bid which does notthe Federal agency, or the Administration in contain an appropriate subcontracting plan mayorder to dete.rme the extent of compliance by be considered for award, so long as a plan isthe offeror or bidder with the subcontracting included in the bid prior to award. It has alsoplan; and been held that the procuring agency may require
(Q) a recitation of the types of records the a bid to include such a subcontracting plan in

successful offeror or bidder will maintain to order to be considered for award; making it a
demonstrate procedures which have been matter of bid responsivens. GAO pronounce-
adopted to comply with the requirements and me-nts discourage this practice.
goals set forth in this plan, including the estab- 1-14. In order to further enlarge small busi-lishment of source lists of small business con- ness awards the Defense Acquisitions Improve-cerns and small business concerns owned and ment Act of 1986 (effective variously fromcontrolled by socially and economically disad- October i, 1996 to April 10, 1987) establishesvantaged individuals; and efforts to identify and further affirmative rules for awards to Smallaward subcontracts to such small business con- Business.
cerns, (15 U.S.C. § 637(dX6)). The first is the provision that awards must

1-11. The Small Business Act commits cer- be made at not to exceed "fair market price".tain determinations to the discretion of the SBA Additionally, a firm must do 50 % of the workor the Administrator of the SBA or the Associ- itself on service contracts, and in manufacturingate Administrator for Minority Small Business it will expend 50 % of the cost of manufacturingand Capital Ownership Development. Such less material costs. (15 U.S.C. § 637a (i & ii)).determinations are subject to the requirements These provisions are to avoid the small businessand standards of the Administrative Procedures which is merely a "front" for others. The lawAct discussed in paragraph 3-3, infra Procedures here recognizes that these percentages may notAct, and are made by the SBA or its Administra- be appropriate in all situations and it thus author-tor, they have the force and effect of law. izu the administrator to change these percen-
1-12. Included in such determinations arc: tages where industry practice dictates.(a) whether a particular group has been subject A further provision attempts to assureto prejudice or bias; (b) whether a particular small business in five categories a specific max-business meets small business size standards; (c) imum percentage of the total business of thatall elements of responsibility of any small busi- class. These five areas are: Construction, Ship-ness concerns or group of such concerns to building and repair, Architectural and Engineer-receive and perform a particular Government ing contracts, refuse systems, and related ser-contract. The Small Business Act specifically vices. They are targeted to get 30 % of theirprohibits rejection of any small business or small category's business. The size standards for suchbusiness group for award of a contract on the a small business are therefore variable to keepgrounds of responsibility without a final disposi- the awards at not more than this level. Thesetion of the matter by the SBA. Thus it would size standards must be kept current by a reviewappear that a Contracting Officer may determine every three years at least.

a small business concern to be responsible
without intervention of the SBA, The converse 2. AID TO LABOR SURPLUS AREASis not true, however. 2-1. Small Business concerns are required

1-13. No award can be made or proposal to receive'.., any award or contract or any part
accepted, unless the procuring authority deter- thereof... " which is determined by the adminis-
mines that the subcontracting plan provides max- tration and the contracting procurement agency:imum practicabl, opportunity for designated a. to be in the interest of maintaining orsmall businesses to participate in performance of mobilizing the nation': full production capacity; 4te .There isnoapparentexemptionof b. to bc in the interest of war or Nationalthis determination from the standards of the Defense Programs;
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c. to be in the interest of assuring that a 2-5. In no case will price differentials be
fair proportion of purchases and contracts are paid for the purpose of carrying out this policy.
placed with small business concerns. Such deter- Heads of procuring activities and heads of field
minations may be made for "---individual awards purchasing and contract administration activities
or contracts or for classes of awards or con- are responsible for the effective implementation
tracts', (15 U.S.C. § 644(a)). Priority in awarding of the Labor Surplus Area Program within their

r- contracts set aside pursuant to § 644 of the Act respective activities. Responsibility for adminis-
is given to small business concerns which will tration of the program may be assigned to small
perform a substantial portion of production on business specialists appointed pursuant to FAR
those contracts in areas of concentrated unem- 19.501 et seq.
ployment or underemployment or of labor 2-6. Labor Surplus Area Set-Asides. Theprcdue,,ih epettoadngaea2f-e-6Ntieo Labor Surplus Area Set-Aside. ThsL '; , ,s u r p l u s .
surplu". procedures for making a set-aside are set forth in

2-2. The Departnen of Defense policy and FAR 19.502 et seq. and require the use of theli"!procedures, with respect to aiding areas of per- 'Notice of Labor Surplus Area Set-Aside." This
sistent or substantial labor surplus, hereinafter basic policy is as outlined in the FAR Set-Aside
referred to as labor surplus areas, in the United Procedures.
States, its essions, Puerto Rico and the Trust 2-7. Suboonctng With Concerns in
Territory of the Pacific Islands is covered in Labor Surplus Areas. It is the policy of the
FAR 20.000, et seq. The policy of the Govern- Government to promote equitable opportunities
ment is to encourage the hiring of disadvantaged for labor surplus area concerns to compete for
individuals and to aid areas of persistent or sub- defense subcontracts and to encourage placement

stantial labor surplus by the placing of contracts of subcontracts with concerns which will per-
and facilities in these areas, and also to assist form such contracts substantially in areas of per-
such areas in making the best use of their avail- sistent or substantial labor surplus in the order ofable resources. priority described in FAR 19.2022, where this

2-3. Labor Surplus Area Corearn (FAR can be done, consistent with efficient perfor-
.I -20.101). The term "labor surplus area concern" mance of contracts, at prices no higher than are

means a concern that agrees to perform or cause obtainable elsewhere.
to be performed a substantial proportion of a 2-8. Policy reflected by FAR 19.201 andcontract i ao upu ra ocr hl

tin labor surplus areas A concern shall FAR 19.2 requires that small business concernsbe deemed to perform a substantial proportion of be afforded an equitable opportunity to compete
a contract in labor surplus areas if the aggregate for all contracts that they can perform. There-
costs that will be incurred by the concern or its fore, the Military Departments, to the extentfirst tier subcontractors, on account of manufac- consistent with the best interests of the Govern-
turing or production performed in labor surplus ment, are expected to:
areas, amount to more than 50% of the contract
price. (I) Attempt to locate additional qualified

small business suppliers by all appropriate
2-4. The policy of the Government is to methods, including use of the facilities of theaid labor surplus areas by placing contracts with Small Business Administration, particularly

labor surplus area concerns, to the extent con- where only a limited number of small business
sistent with procurement objectives and where concerns are on bidders' mailing lists.
such contracts can be awarded at prices no
higher than those obtainable from other con- (2) Give wide publicity to purchasing
cerns. It also encourages prime contractors to methods and practices.
place subcontracts with concerns which will per- (3) Publicize proposed procurements by
form substantially in labor surplus areas. This the use of advance notices or other appropriate
general policy and its implementing procedures methods.
are found in FAR 19.202 and FAR 20.103 (4) Include all established and qualified
(Reserved). When reviewing this policy, one potential small business suppliers on the bidders'
should also review the policy of FAR 19.508-B, mailing lists.
Combined Small Business-Labor Surplus Area (5) Send solicitations to all firms on the
Set-Aside.

appropriate list, except that where less than a
complete list is to be used pursuant to FAR, at

4-5



least a pro rata number of small business con- (A). Timely Protests. When the Con-
cerns shall be solicited. tracting Officer receives a timely protest prior to

(6) "Divide proposed procurement of sup- award, he shall forward the protest record to the
plies and -services, except construction, into Small Business Administration's regional office

qiantities not less than economic production serving the area in which the protested concern
ris, so as to permit bidding on quantities less is located. The Small Business Administration
than the total requirements; allow the maximum will promptly notify the Contracting Officer of
time practicable for preparation and submission the date of its receipt of any such protest and
of bids, proposals, or quotations; where feasible, will advise the bidder or offeror in question that
establish delivery schedules which will its small business status is under review.
encourage small business participation. (B). Untimely Protests. A protest which

(7) Examine each major procurement to is not timely, even though received before
determine the extent to which small business sub- award, should be forwarded to the Small Busi-
contracting should be encouraged and required. ness Administration's regional office serving the

area in which the protested concern is located;(8) Use small business concerns to the with the notation thereon that the protest is not

maximum extent feasible as planned producers in timely. The protester should be notified that his

the Industrial Readiness Planning Program. protest cannot be considered on the instant pro-
(9) Maintain liaison with Federal, State, curement but has been referred to Small Business

local agencies and other organizations for the Administration for its consideration in any future
purpose of providing information and assistance actions.
to small business concerns. (C). Post Award Protests. A protest

2-9. Small Business Set-Asides. FAR 19.5 received after award of a contract shall be for-
and FAR 19.501 detail the procedures for mak- warded to the Small Business Administration's
ing contracts available to small business firms by regional office serving the area in which the pro-
a procedure called a Set-aside. tested concern is located with a notation thereon

2-10. Sma.U Business Protests. Representa- that award has been made. The protester shall be
tion by a bidder or offeror that it is a small busi- notified that award has been made and that its
ness concern shall be effective, even though protest has been forwarded to Small Business
questioned, unless the Small Business Adminis- Administration for consideration in future
tration, in response to such question determines actions.
that the bidder or offeror in question is not a (D). Questioning Status of Small Busi-
small business concern. The controlling point in ness. A Contracting Officer may, any time prior
time for a determination concerning the size to award, question the small business status of
status of a questioned bidder or offeror is the the apparently successful bidder or offeror by
date of award, except that no bidder or offeror is sending a written notice to the Small Business
eligible for award as a small business concern Administration regional officer of the region in
unless it has, in good faith, represented itself as a which the bidder or offeror has his principal
small business prior to the opening of bids or place of business. The notice should contain a
closing date for submission of offers. statement of the basis for the question, together

2-11. Any bidder or offeror may, in connec- with available supporting facts. The Small Busi-
tion with a contract involving a small business ness Administration will advise the bidder or
set-aside or otherwise involving small business offeror in question that his small business status is
preferential consideration, question the small under review.
business status of any apparently successfnl (E). Determination by the Small Business
bidder or offeror by sending a written protest to Administration Regional Director. The Small
the Contracting Officer who is responsible for Business Administration Regional Director will
the particular procurement. The protest should determine the small business status of the ques-
contain the basis for the protest, together with tioned bidder or offeror and notify the Contract-
specific detailed evidence supporting the ing Officer and the bidder or offeror of the
protestant's claim, that such bidder or offeror is Director's determination. This determination is
not a small business, final, unless it is appealed and the Contracting

Officer is notified of the appeal prior to award. If
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an award was made prior to the time the Con- are not made available.
tracting QfOicer received notice of the appeal, the 3-5. Procurement for Foreign Military
contract is presumed to be valid. Sale. The Arms Export Control Act of 1976,

22 U.S.C. § 2751 et seq. (AECA) provides statu-
3. PROCUREMENT STrATUTES tory authority to sell articles and services to cer-

3-1. The principal statutes which tain friendly foreign countries. The AECA, at
specifically regulate the process of forming section 2762, authorizes the making by Federal
Federal acquisition contracts are the Armed Ser- acquisition of contracts for the procurement of
vices Procurement Act, 10 U.S.C. § 2301 et seq. such articles and services for sale. The sales are
(ASPA) and the Federal Property and Adminis- to be for U.S. dollars and to countries which fur-
trative Services Act of 1949, 40 U.S.C. § 470 et nish a dependable understanding for payment, 22
seq. (FPASA). The specific methods, prescribed U.S.C. § 2762(a) or made on the basis of several
by these statutes for obtaining offers by those deferred payment arrangements. Letters of offer
wishing to engage in business with the Govern- may be issued with respect to pending sales with
ment, are described more fully in Chapter 5 infra payment on 120 day billing terms provided that
The omission of any other methods of obtaining the customer country has inadequate funds, and
offers from ASPA and FPASA is considered a an emergency need exists, as determined by the
preclusion of any other method. President of the United States, 22 U.S.C. §

3-2. Multiyear Contracting. Heads of 2762(b). Sales on credit for up to 12 years are
agencies, covered by ASPA, are authorized to authorized by 22 U.S.C. § 2763.
make contracts for periods up to five years, in 3-6. Sales under contracts of $7,000,000 or
some cases. Subsection (g) was added to 10 more for defense articles, or $25,000,000 or more
U.S.C. § 2306 by P.L. 90-378 imposing a $5 mil- for defense services, are subject to a prior notice
lion ceiling on convenience termination costs to Congress of the pending transactions. There is
under multiyear contracts. The Defense Authori- no specific statutory requirement for Congres-
zation Act of 1982 added a new subsection (b) to sional approval of such transactions. Licenses for
10 U.S.C. § 2306 which removed the foregoing commercial sales of major military equipment,
convenience termination ceiling and inserted whereby private U.S. companies sell directly to
instead, a provision requiring notice to Congress foreign governments, are prohibited with respect
before the Government agrees to convenience to contracts of $100,000,000 or more, except in
termination costs of $100 million or more. accord with the AECA, (See 22 U.S.C. §

3-3. Policies and procedures for use of mul- 2778(b)(3)). Such commercial sales to Australia,
tiyear contracting are set forth in FAR 17.101-1- Japan, the NATO member countries and New
2-3 & 102-1-2-3 & 103-1-2-3 to FAR 52.217-2 Zealand are not subject to this prohibition, under
ALT-I. The Defense Authorization Act of 1982 certain conditions. However, the President has

specifically limits the application of multiyear authority to require that any commercial sales of

contracting methods in the cases of the Coast defense articles and services be made under
Guard and the National Aeronautics and Space AECA.
Administration. Use of multiyear contracting 3-7. DoD FAR SUPP 25.7300 sets forth
under ASPA is also limited in the acquisition of policies and procedures for acquisitions made for
automatic data processing equipment covered by foreign military sales (FM S) cases under AECA.
FPASA. It describes the functions of letters of offers and

3-4. Multiyear contracting is only author- acceptance, as well as the role of Government to
ized, in any c , to the extent that funds are Government agreements, in acquisitions for FMS
otherwise available for obligation by the Head of purposes. It directs Contracting Officers to
the procuring agency. This has been interpreted honor, for example, requests by customer coun-
as neither authorizing violation of the Anti- tries for sole source prime and subcontracts. It
Deficiency Act, 31 U.S.C. § 1341 et seq., nor lim- prohibits Contracting Officers from accepting
iting contracts to the term of annual appropria- directions of FMS customers as to source selec-
tion acts. Generally, this method of contracting tion decisions or contract terms. FMS customer

appears to contemplate either the use of mul- representatives may not direct exclusion of par-
tiyear or no-year funds or inclusion of provisions ticular firms from bidders' lists. FMS cu,tomers
for cancellation of contracts, in the event funds are not permitted to interfere in the placement of

subcontracts by prime contractors, (See DoD
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FAR SUPP 25.7307). (1) which have become parties to the
3-8. FMS agreements may affect source GPC and will provide reciprocal competitive -

selection in U.S. procurement to the extent that government procurement opportunities to United

they require procurement from foreign sources States products and suppliers of United States

under off-set arrangements. DoD FAR SUPP products;
25.7310 provides policies and procedures for (2) which, though possibly not a party to

j effecting off-set arrangements. the GPC, in the case of countries which are not

3-9. GATT Government Procurement Code. major industrial countries, will assume the obli-
The General Agreement on Trade and Tariffs gation of the GPC and provide reciprocal oppor-

(GA 47) is a multilateral treaty which obliges sig- tunities to United States products and suppliers
natory countries to seek reductions of various of United States products;
national barriers to international trade. The latest (3) which, though possibly not a party to
round of negotiations resulted in a number of the GPC and though possibly unwilling to other-
international trade agreements, including the wise assume the obligatiors of the GPC, are

International Government Procurement Code. nevertheless willing to provide reciprocal oppor-

3-10. The GATT Government Procure- tunities to United States products and to sup-

nment Code (GP) is intended to reduce various pliers of United States products, or,

nontariff barriers to international participation in (4) which are least developed countries,
procurement activities of member governments. 19 U.S.C. § 2511(b).
Examples of such non- tariff barriers include the 3-13. The TAA defines the term "major
Buy American Act, the Balance of Payments industrial country" to include Canada, The Euro-
Program, and unpublished or informal procure- pean Economic Community, and the member
ment procedures. This international agreement countries thereof, Japan and any other country
on Government procurement, along with other so designated by the President, 19 U.S.C. §
agreements negotiated under the GATT, were 2136(d). The European Economic Community,
implemented by the Trade Agreement Act of as an entity, is permitted to be a country or
1979, P.L. 96-39 (TAA) and Executive Order instrumentality entitled to MFN or National
122607, December 21, 1980. The TAA is codified Treatment in source selections, 19 U.S.C. §
at 19 U.S.C. § 2511-2518. It has been imple- 2518(s). The term "Least Developed Country"
mented by the U.S. Department of Defense by is defined to include countries on the United
promulgation of DoD FAR SUPP 25.000 enti- Nations General Assembly list of Least
tled "Purchases Under the Trade Agreements Developed Countries, 19 U.S.C. § 2518(b).
Act of 1979." 3-14. The GPC and TAA do not automati-

3-11. The GPC requires, among other cally apply to services; only to products and sup-
things, tht GATT signatory countries, including pliers of products according to the terms of the
the U.S.: (1) establish and publish formal bidding TAA. FAR 25.4, DoD FAR SUPP 25.4, and
procedures, (2) publicize pending procurements, AFFAR SUPP 25.4 contain a list of items
and (3) avoid discrimination against qualified covered by TAA, insofar as DOD is concerned.
foreign sources. The GPC and TAA apply to agencies not

3-12. The TAA, in effect, authorizes the covered by FAR, however. A list of federal
President to accord either Most-Favored-Nation agencies covered was set forth in 46 Fed. Reg.
(MFN) treatmernt or National Treatment to eligi- 1654-1655. Moreover the TAA allows the
ble products of specified types of countries. President to accord MFN or National Treatment
Most-favored-nation treatment generally means for "eligible products'. The term "eligible pro-
that the most favorable treatment given by the duct" is defined at 19 U.S.C. § 2518(4XA), to
United States to any other country must be include, at least, services which are presumably
given to all countries entitled to MFN treatment. related to "products'.
National treatment means, in effect, that nationals 3-15. DoD FAR SUPP 25.402 announces
of the other countries are to be treated no less the policy of evaluating offers in DOD procure-
favorably by the United States than a United ment, of eligible products with a total value up
States national would be treated by the United to S182,000, without regard to the restrictions of
States. Countries designated as eligible for either the Buy American Act and the Balance of Pay-
national treatment or MFN treatment, arc those: mcnts Program. DoD FAR SUPP 25.403
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preserves such restrictions with respect to the Information Act, (FOIA)5 U.S.C. § 552 amends
exceptions listed therein, the Administrative Procedure Act by creating a

3-16. If the head of the procuring agency statutory presumption in favor of making
determines it to be in the public interest, con- Government records open to the public. The
tracts With foreign governments, agencies, inter- Privacy Act, 5 U.S.C. § 552(a), also amends the
nationai organizations, or subsidiaries of such Administrative Procedure Act but recognizes
entities, may be exempted from thte Contract that disclosure of some information, collected by
Disputes Act (CDA) of 1978, 41 U.S.C. § 602(c). Government pertaining to private individuals,

The CDA is silent, however, with respect to may infringe upon the right of such individuals

contracts by Government-owned or operated to privacy.
commercial activities. The TAA specifically pre- 4-2. Openness in Government contracting
cludes its operation to create a private rightof activities, along with vigorous competition for
action, or remedy, not explicitly made under the Government business opportunities, is thought to
laws of the United States, 19 U.S.C. § 2504. It be a fundamental safeguard to the public, against
does not, on the other hand, bar recognition of abuse and unscrupulous conduct. Yet, important
rights or remedies. The Administrative Pro- property rights information or data may be, in
cedure Act, 5 U.S.C. § 702, recognizes a right of effect, confiscated by the Government through
Judicial review held by a person, suffering legal disclosure to competitors and to the g.neral pub-
wrong, adversely affected or who is aggrieved as lic.
a consequence of agency action. It has been 4-3. The FOIA created a statutory right to
legalistically recognized, that disappointed judicial process to compel Governmental release
bidders may have standing, under § 702 of the of certain information. Such information must be
APA, to obtain judicial review of source selec- disclosed, unless it falls within one of the recog-
tarn procedures in Government contracts. It nized exceptions to the Act. However, a person
would appear that, once the President exercises required to submit information to a Federal
discretion to accord a country and its products agency may obtain judicial review of an agencyand suppliers either MFN or National Treatment decision to release such information to others.
in United States procurement, such suppliers The right to obtain such review may be based,
would receive National Treatment on the ques- either upon the judicial review provisions of the
tion of standing. Administrative Procedures Act, 5 U.S.C. § 706,

3-17. Countries which do not enjoy either or upon the Trade Secrets Act, 18 U.S.C. § 1905,
MFN or National Treatment, because of (See Chrysler v. Brown, 99 S. C. 1705 (1979)).
Presidential waiver under the TAA, may 4-4. Protest of Award - Juriudictlon. With
nevertheless enjoy nondiscriminatory treatment. the enactment of the Contract Disputes Act of
Such treatment, considered favorable, involves 1978 it appeared that the Boards of Contract
t'eating a country no worse than other countries Appeals would have jurisdiction to offer protes-
arc treated who receive nondiscriminatory treat- tors relief. Some early cases so held [see Hi-Tech
ment. The TAA. in effect, bars United States Electronics (ASBCA No 25968, dated Sept 22,
procurement of supplies, or, from suppliers of 1981)]. This is not true. The Boards of Contract
countries which have not, in effect, been desig- Appeals have no jurisdiction to review protests
.nated for MFN or National Treatment. and grant any relief to protestors. Coastal Corp..
Apparently an attempt to effect a procurement et al v. United States, 713 F.2d. 728, 3 Aug 1983,
from a country enjoying mere nondiscrimination makes clear that the BCA's have no such power.
treatment could give rise to grounds for a judi- The Court vacated the DOE BCA's decision,
cial challenge from both United States domestic thus denying its jurisdiction. It said:
and foreign competing suppliers. That implied contract which defines

4. PROCEDURAL FRAMEWORK the way the Government must deal with
bids in the process of the selecting [of] a

4-1. The Freedom of Information and contractor, is not a contract for the pro-
Privacy Acts. The disclosure of information, curement of goods or services under sec-
obtained by the Government in its procurement tion 3(a) of the [Contract Disputes] Act.
activities, to the general public and to competi- The scope of the [Contract Disputes] Act
tors of Government contractors raises several thus is limited to express or implied
policy and legal considerations. The Freedom of
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contracts for the procurement of services proceed immediately with the award.
d ' propeny and for the disposal of 4-9. Protests after award. If a protest is
Goiernment property. It does not cover filed only with the agency, who determines that
all Grinnsent contracts (41 U&G. § the protest is not valid, it need not delay perfor-

02(a). mance. Agency policy will govern this situation.
Consequently, Protests are beyond BCA's 4-10. When a protest is filed with the

j uyisdiction..Further the Congress, with the pas- GAO, the agency and other interested parties
sage of the Competition in Contracting Act will be notified within one workday - i.e., the
(CICA), a part of the Deficit Reduction Act of protestor must notify the Contracting Officer
1984 within one workday of filing with the GAO, and
98;369, 98 Stat 494 (1984) July 18, 1984, the Contracting Officer upon receiving such
expressly granted a statutory basis in 31 U.S.C. notice must notify other interested parties, the

t551 through 3556 [see Appendix F hereto] otherwise successful awardee, or those in con-
for Protest review and resolution to the Comp- sideration if no award is yet made. If the protes-

IProtest author- tor fails to so notify the Contracting Officer, the
i GA candismiss the protest.

ity and practice that has been administratively 4-11 Fa iig tmes anrOtess.ro
exercisd by the Comptroller General for overfifty years. 41.Filing times and GAO response. Pro

tests must be filed within 10-working days of the
4-5. This new Act compre~hensively pro- protestor learning of the initial adverse agency

vides for the disposition of bid and proposal pro- action. Normally, the agency shall submit its bid
test matters. Its purpose is to provide a remedy protest package to the GAO within 25 workdays
for bidders who have been excluded from the from its telephonic notice from GAO of such
competitive process. It provides for the codify- protest. If GAO chooses to use the "express'
mg and strengthening of the General Accounting option, this filing time is reduced to 10 work-
Office bid protest authority and procedures. It days! GAO will issue its recommendations
establishes time frames within which protests within 45 days on the "express' option, and 90
must be filed, agencies must respond, and final days on the normal time protests.decisions must be rendered. "-•4-12. The new law (CICA) also authorized

4-6. The FAR coverage that implements the General Services Administration Board of
this law is found in FAR 33.101 through 33.106, Contract Appeals (GSBCA), on a three-year test
which is briefly described below: basis, to decide protests involving contracts for

4-7. Contracting Officers shall consider all automated data processing equipment. The pur-
written protests, submitted both before and after pose of this test program is to determine whether
award, whether filed with the agency, the GAO the boards of contract appeals, government-wide,
or GSA. Upon resolution of the protest, the would be an appropriate forum for bid protests.protestor shall be notified in writing of the The Defense Acquisition Improvement Act of

resulting final decision. 1986 expanded its jurisdiction to include review

4-8. Protests before award. If a protest is of the question of what is an "automated data
filed before contract award, the contract may not processing" protest.
be awarded while the protest is pending, unless 4-13. The remedies provided by this Act
the agency determines that urgent and compel- are not exclusive with the Comptroller General.
ling circumstances will not permit awaiting the A protestor still has all his remedies before both
GAO decision, due to urgent need for the pro- the GAO and courts, at law.
duct, undue delay in performance if award is 4-14. The procedures that the GAO has
delayed, or prompt award will otherwise be published to implement the above law are con-
advantageous to the Government. tained in Title 4, Code of Federal Regulations,

If the contract is not then awarded, other Part 2i, and following.
offerors who are reasonably likely to get the 4-15. Constituionai Questions. Three pro-
award shall be notified, given the Government's visions of the above statute were considered by
protest response, and asked to extend their offers the U.S. Attorney Gcneral to raise grave consti-
to avoid re-solicitation. These other offerors may tutional questions. He considered 31 U.S.C. §
file comments on the protest. If time extensions 3553(c) und (d) unconstitutional because he saw
are not granted, consideration should be given to

4-10



them as a legislative branch (GAO) exercising an functions were interrupted by incessant chal-
executive branch function; i.e. the stay provision, lenges by those who may be unhappy with the
and most specifically its subprovision that allows way Government operates.
the GAO to lift the stay by finding a particular 4-20. The U.S. Constitution vests power in
piotest, is frivolous. He saw 31 U.S.C. § 3554(c) the Federal Judiciary to decide "Cases and con-
as, raisinganother constitutional question in that troversies arising under the Constitution and'
itgrants to the same legislative function (GAO) laws of the United States." The U.S. Supreme

the judicial power of awarding-to protestors pro- Court early decided that a case or controversy
test and filing costs, including reasonable attor- involves a situation where there are competing
neys' fees and bid and -proposal preparation claims of legal right involved. It later decided, in
costs. These awards provide that they be paid 1939, that Government procurement laws and
from the executive agency's funds. regulations do not confer legal rights upon those

4-16. The issue was joined in the case of seeking to do business with the Government.
Ameron v. U.S., DC NJ No. 85-1064A. The Dis- [i.e., a bidder does not have a "right" to be

trict Court upheld the constitutionality of the awarded a Government contract.] Thus, pro-
stay provision, ordering the government to curement laws and regulations in and of them-
honor it. As a result, FAC 84-9 was issued on selves do not provide a basis upon which yen-
June 20, 1985 requiring agencies to implement dors may stand to challenge Government action.,
the stay and cost reimbursement provisions of Perkins vs. Lukens Steel Co., 310 U.S. 113.
CICA. The government then appealed this rul- 4-21. The Administrative Procedurea Act
ing to the Third Circuit Court of Appeals (NJ) of 1965 (5 U.S.C. § 551 et seq.) (the APA), fol-
which affirmed the lower court. lowing the Perkins case by 26 years, codified a

4-17. In appropriate cases, notice of a pro- previously recognized basis for "standing', in
test will be given to bidders affected thereby. addition to the narrow concept of legal-rights.
For example, when a protest against the making The APA reflected fairly consistent Congres-
of an award is received and the Contracting sional policy favoring judicial review. It focused
Officer determines to withhold the award, pend- on the propriety of Government actions and
ing disposition of the protest, the bidders, whose actual or threatened harm to the challenger of

41 bids might become eligible for award, should be such official action. The APA specifically pro-
informed of the protest. They are then requested, vides for judicial review when it is alleged that
before expiration of the time for acceptance of such Government procurement actions are
their bids, to extend the time for acceptance improper and that they harm or threaten harm to
(with consent of sureties, if any), in order to such challengers.
avoid the need for readvertisement. 4-22. The U.S. Court of Appeals for the

4-18. Judicial Review. The question of District of Columbia decided, in Scanwell
whether and under what circumstances courts Laboratories v. Shaffer, 424 F.2d. 859, (1970) that
will judge the propriety of Government conduct Federal Courts have the power under their pol-
in the course of forming Government contracts icy of self restraint to determine whether

has a long and interesting history. Federal Governmental conduct was proper. Such power

Courts have long followed a policy of self- exists particularly where propriety depends upon
imposed restraint in exercising their power to conflicting interpretations of the legal effect of
determine the propriety of actions by other specified Governmental acts and conduct. This
branches of Government. one means of effecting Court later clarified its meaning of "self res-
such restraint is the imposition of a requirement traint in M. Steinthal & Co. Y. Seamans, 147 US
that a protagonist challenging Government con- App D.C. 221, 455 F.2d. 1289 (1971). Here it
duct have adequate standing to do so. was faced with the question of "whether there

4-19. This judicial restraint has been neither was an ambiguity which resulted in an inequality

absolute nor evenly applied. It involves compet- among the bidders and therefore warranted read-

ing fundamental public policies. On the one hand vertisement." The Court, citing Scanwell, supra,

it is antithetical to U.S. notions of openness and focused the scope of judicial action, saying: "The

accountability in Government to completely pre- Court is obligated to restrict its inquiry to a

clude Judicial review of Executive action. On determination of whether the procurement
the other, Governmer.t could not operate if its agency's decision had a reasonable basis." It

summarized its rule limiting Scanwell, supra, by
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irterment''n t th procuremen t proess.nles te ar, (28 U .S.. 49(-3) That section

sayinigi- "The- Court must- refrain from Judicial contract claim brought before the contract is
Intervention into the procurem~ent process unless the awarded, (28 U.S.C. § 1491(aX3)). That section . . .

actions of the excutive officials are without any of the str.tute goes on to grant to the new Claims
V, ru"im baulA" [Emphasis added]. Court ". . exclusive jurisdiction to grant

-4-23; The position of the Executive branch declaratory judgments and such equitable and

in -forming Government contracts has been that extraordinary relief as it deems proper, including

allowing judicial review permits interruption of but not limited to injunctive relief. Today,

procurement processes. This is especially so in therefore, as the Act is interpreted, only this

light of- the. Perkins case holding that no vendor Court, not Federal District Courts, may grant

Igapi rights under procurement law are involved, injunction to stop an award. (This does not

In- the absence of legal rights compensable by prevent Federal District Courts from enjoining

damages, disappointed vendors in our courts performance after award.)

would be left equitable or injunctive remedies, 4-26. The Act provides for power to hear
ie., .restraning orders. Such injunctions may rea- pre-award contract claims, but does not define
sonably be expected to interrupt procurement this concept. The definition may well include an
processes. These fears were addressed in Black- imphed contract to consider offers fairly, or to
hawk Heating and Plumbing Co. v. Driver 140 US conduct the process of Government contract for-
App D.C. 31, 433 F.2d. at 1141 (1970). There the mation according to the rules. The later passage
Court said "It would be intolerable for any frus- of the CICA (July 1984), granting the Comp-
trated bidder to render uncertain for a long troller General express power to hear protests
period of time Government contracts which are (31 U.S.C. § 3552 et seq.). will clarify the scope
vital to the functions performed by the of this concept.
sovereign." It then identifies the standard neces- 4-27. The United States has long admon-
sary to justify intervention, saying "Only when ished foreign state-owned or operated enterprises
the Court concludes that there has been a clear that, in effect, "when the sovereign descends
violation of duty by the procurement officials from the throne and enters into the world of
should it intervene in the procurement process commerce, it will be treated as any other mer-
and proceed to a determination of the contro- chant'. Precise formulations of rules by which
versy on the merits. This principle, as applied in commercial activities by Government organiza-
the procurement field, would be an updated tions can be distinguished readily from sovereign
analogue of the traditional doctrine that man- activities (i.e., activities uniquely Governmental
damus should be issued to compel performance in nature) are difficult to devise. There would
only when there has been a clear violation of an appear little that is uniquely Governmental in the
official duty of what has come to be labeled a purchasing of supplies, equipment or services
'ministerial duty, a duty not involving any room needed to carry on governmental functions.
for discretion." 4-28. The road from Perkins to Scanwell,

4-24. The Claims Court, on the other hand, via the 1982 Federal Courts Improvement Act
fashioned a remedy alternative to the injunction and the CICA, has been long; perhaps longer
i.e., the award of bid or offer preparation costs. and more twisted than necessary. The time loss
The theory supporting this is that a bidder is the of interrupting essential Governmental functions
beneficiary of an implied contract on the to quarrel about how supplies and services are
Government's part to fairly consider his bid. purchased is obvious. The potential abuse in
When it does not, the Court reasons, it has using the crown of the sovereign to obtain pre-
breached this implied contract entitling the ferential treatment by the courts with respect to
disappointed bidder to breach of contract dam- commercial nongovernmental activities is no less
ages. The Declaratory Judgments Act provides obvious. Failure to make such distinctions, or
for mere declarations by the Court as to matters worse, deliberately obscuring them, assures that
properly before it, even in the absence of specific one will be treated like the other. The proper
relief. functions of Government can only suffer as a

4-25. The Judiciary Act, 28 U.S.C. § 1491, result.
was amended in 1982 to provide for the estab-
lishment of a pew United States Claims Court.
The new Court was given express statutory
authority "... to afford compltete relief on any
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CHATER 5

METHODS OF FORMING GOVERNMENT CONTRACTS

This chapter describes methods of forming purchase contracts, it usually sets forth require-
Government contracts prescribed by statute or ments in addition to but not in derogation of
regulation. It also explains the principles of law ASPA and FPASA standards. Therefore statutes
and policy related to each such method. and regulations specifically applicable to particu-

2. An understanding of the principles lar departments, agencies or instrumentalities are

described wil enable the reader to recognize the part of the general statutory scheme as well.

consistency of standards of Governmental con- 1-4. ASPA and FPASA prescribe methods
duct required in using each method. This under- of forming contracts which alter the usual posi-
standing will help the reader to be able to distin- tions of offeror and offeree in business transac-
guish the various means required to meet such tions. The customary practice in business tran-
standards according to the method used. sactions is for sellers to solicit offers from pur-

3. The discussion in this chapter is, to the chasers and reserve powers of acceptance to

-, * extent practicable, limited to particular methods themselves. This is the circumstance in the nor-

of forming federal acquisition contracts. Con- mal consumer transaction. Congress, however,

cepts and principles generally applicable to all requires the Government to solicit offers from

such methods are largely confined to the discus- sellers and to reserve the power of acceptance to

sion in the preceding chapters and Chapter 13 the Government as purchaser. In this manner the

infra covering labor policies. Government retains control of the contract for-
cega plemation process. The Government thus controls.

1. STATUTORY SCHEME the manner, means and conditions under which it

will become obligated under contracts. Accep-
f1-1. The princial statutes which describe tance or award creating a contract is normally at-specific methods of forming Government on- the discretion of the Government.

QL tracts were identified in the preceding Chapter 4.
They are the Armed Services Procurement Act 1-5. Recently significant statutory enact-
of 1947; codified at 10 U.S.C. Ch 137 (-ASPA- ments have occurred which change language,
herein) (see Appendix-F) and the Federal Pro- intensify emphasis on competitive contracting
perty and Administrative Service Act of 1949, and in some ways, as described below, simplify
codified at 40 U.S.C. § 471 et seq., ('FPASAN and change the procurement process.
hereinXAppendix-F). Numerous other statutes 1-6. Title VII of the Spending Reduction
generally affect specific matters involved in this Act of 1984, popularly called the Competition in
process or which may arise under resulting con- Contracting Act of 1984-(HR 4190) Pub. L. 98-
tracts. 369 [hereinafter called 'CICA"I signed by the

1-2. Some such statutes have been previ- President on July 18, 1984 and printed in Appen-
ously described. ASPA and FPASA specifically dix F hereto, is the principal change.
prescribe methods of forming Government con- 1.7. The Congress perceived several prob-
tracts. Recognized rules of statutory construc- lems with the content and implementation of the
tion require that these statutes take precedence old law. (Effective only until March 31, 1985 due
over others which may more generally affect the to passage of CICA). These perceptions are
selection and use of available methods of con- briefly outlined below in an abridged reprint of
tracting. They must be interpreted and enforced the ccngressional staff's short summary explain-
in light of and in a manner consistent with such ing this new law's justification and goals-
other statutes. 1-8. Both statutes (ASPA and FPASA)

* 1-3. Statutes authorizing each federal require government agencies to promote the use
department, agency or instrumentality usually of full and open competition in the procurement
authorize purchases of supplies and services of property and services. In government con-
necessary to effect statutory purposes as well. If tracting, competition is a marketplace condition
such legislation prescribes methods of forming which results when several able contractors, act-
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ing independently of each other and of the A consequence of the old statutory frame.-
government, submit bids or proposals in an work was that agencies may be required to for-
attempt to secure the government's business. mally advertise when negotiation is more

The two basic procurement procedures appropriate. In those situations, the rigid require-

were formal advertising and negotiation. Former ments of formal advertising may inhibit the procur-

lawreuirqd that government agencies formally ing agency from taking advantage of the competi-
advertise -. specify their needs, solicit sealed bids tive marketplace. [Emphasis added]
to meet those needs, and award the contract When negotiation was appropriate, more-
without dcicuasions to the lowest responsive and over, agencies were required to indulge in what
responsible bidder - whenever feasible and prac- the Commission on Government Procurement
ticable, regarded as "expensive, wasteful, and time- con-

For complex procurements, contracts can- suming" procedures to justify its use. The Corn-
not reasonably be awarded solely on the basis of mission recommended that competitive negotia-
price without discussions with the offerors. In tion should be recognized as an "acceptable and
these circumstances, negotiation affords the best efficient alternative" to formal advertising.
opportunity to obtain competition. 1-11. Lack of Restriction on Noncompeti-

SThe ASPA and the FPASA restricted tive Negotiation. While agencies are required to
negotiated procurement to certain conditions by award negotiated contracts competitively to the
providing 17 and 15 exceptions to formal maximum extent practical, negotiation can be --

advertising, respectively, under which an agency and frequently is -- noncompetitive. Beyond the
may negotiate. Many of the exceptions required justification for negotiated procurement, how-
a written justification (determinations and ever, former law did not require further
findings statement), and some also require appro- justification for noncompetitive award.
val by the agency head. Of the $146.9 billion in contracts (over

Unlike the rigid sealed bid procedures for $10,000) awarded in fiscal 1982, approximately 54
-formal advertising, negotiation allows for consid- per cent ($79.2 billion) were negotiated noncom-
erable flexibility. In a negotiated procurement, petitively. The Defense Department sole-sourced
Contracting Officers are permitted to discuss the 53.3 per cent ($63.5 billion) of its contracts in
terms and conditions of the contract with all fiscal 1982, a decrease from the previous year.
contractors in a competitive range. The justification most frequently invoked

The evaluation and award procedures for was the "competition is impracticable" excep-
negotiated contracts allow for more discretion. tion. 56.1 per cent of the value of sole-source
Contracting officers are not required to award to contracts awarded in fiscal 1982 were made pur-

the low offeror, as in formal advertising, but may suant to this justification. The Department of

"trade off" cost to the government against fac- Defense "justified" a majority of its sole- source

tors such as technical performance or manage- contracts under this exception, 63.4 per cent in

ment capability in selecting the source. fiscal 1981, and 57.8 per cent in fiscal 1982.

1-9. Shortcomings in the Old Law. The By using the broad exception, to formal
ASPA and the FPASA had two primary advertising as a means to sole-source contracting,

shortcomings: first, they did not recognize nego- the problem was the agency's justification for
tiation as a legitimate competitive procurement awarding a contract noncompetitively was hid-
procedure; and second, they did not adequately den. While sole-source contracting is necessary
restrict the use of noncompetitive negotiation. in certain situations, [Congress determines that]

1-10. Lack of Recognition of Competitive tighter control and greater visibility are needed to
ensure its proper use. [Emphasis Added]

Negotlatiou. If Contracting Officers needed to
consider factors other than price in making 1-12. The New Law (CICA). A purpose,
awards or must have discussions with prospec- therefore, is to increase the use of competition intive contractors, they were required to satisfy Government contracting and to impose more

one of the exceptions to formal advertising that stringent restrictions on the awarding of non-
permitted negotiation. For all practical purposes, competitive -- sole- source -- contracts. Agencies
therefore, competitive negotiation lacked recog- are required to use competitive procedures,
nition as a bona fide competitive procedure. whether by soliciting sealed bids or requesting

competitive proposa% unless a suitulory cxc('p-
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tion is met to use non-competitive procedures. It also amends the Office of Federal Pro.
This law also strengthens the justification, appro- curement Policy Act, a statute which governs all
val, and notice requirements to safeguard against federal agencies, to establish reporting and notice
unnecessary sole-source contracts and appoints a requirements; define certain procurement terms,
competition advocate in each procuring activity such as "full and open" competition; and create
to enhance accountability and increase further advocates for competition in all procuring activi.
emphasis on competition. ties.

1-13. St-tutcry Framework. It changes and 1-14. Competition Requirements. The law
augments the two primary procurement statutes establishes "full and open" competition as the
- the Armed Services Procurement Act (ASPA), standard for awarding federal contracts for pro-
which governs the Department of Defense, the perty or services. Full and open competition is
Coast Guard, and NASA, and the Federal Pro- defined to mean that all responsible sources are
perty and Administrative Services Act (FPASA), permitted to submit bids or proposals for a pro.
which applies to civil agencies - to establish a posed procurement.
uniform framework which distinguishes between
competitive and noncompetitive procedures.
The amendments to the two laws are nearly
identical.

1-15. Definitlom. The CICA uses new
terms to describe existing practices. The follow-
ing comparison is offered to simaplify reading the
CICA.

Existing Word Uage CICA Equivalent Words
June 1984 April 1985
Advertising Sealed bidding (under full

and open competition]

Bid Bid

Competitive negotiation Competitive proposals

Formal Advertising Sealed bidding [under full
and open competition]

Government Interest Public Interest

Invitation Solicitation

Invitation for Bid (IFB) Request for Sealed Bid (RSB)

Noncompetitive, sole source Other t.an open competition

Pre-Invitation Pre-Solicitation

Price and other factors Price and Related Factors

Readvertise Resolicit

Request for Proposal Solicitation

Terms Provisions

Two-step formal advertising Two-step ealed bid
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1-16. To meet this new procurement 1. Architecture and engineering,
mitho4 sanda, eZecutive agencies are required 2. Basic Research,I uder the Act to use competitive procedures -.whether by soliciting sealed bids and making 3. Couacts using competitive proceduresaward without discussions (sealed bidding) or by excluding a particular source to increase
requesting proposals and making award with dis- or maintain competition,
cuesons 1competitive propouls) - whichever 4. Multiple award schedules of GSA,
procedure is more conducive to the conditions of 5. Set asides, and
the contract. 6. Small purchases.

1-17. Even though Congress has eliminated 1-20. The final procurement category is

the need for Determination and Findings (D &
3F) under competitive negotiations, Sealed Bid- noncompetitive -- sole source, now "other than

ding is still the primarily mandated method. open competition.'
FAR 14.103-1(a) states Sealed Bidding shall It provides seven exceptions to competitive
[emphasis added] be used whenever the condi- procedures which, for the most part, parallel the
tions in FAR 6.102(a) are met. This requirement conditions under which the Comptroller General
applies to any proposed contract action [initial has histcrically permitted agencies to award con-
award] under part 6. Section 6.102(a) refers to tracts on a sole-source [other than open competi-
FAR 6.401(a), which states: tion] basis.

(a) Sealed bids Contracting officers 1-21. The seven exceptions under which
shall solicit sealed bids If- sole source procurement is authorized are:

(1) The property or services needed by
(1) Time permits the solicitation, sub- the agency are available from only one responsi-

mission and ble source and there are no competitive alterna-
evaluation of sealed bids: [and] tives.

(2) The award will be made on the (2) The agency's need for the property

basis of price and other price-related or services is of such an unusual and compelling - -.

urgency that the Government would be seriously S
factors; [and] injured unless the, agency is permitted to limit

the number of sources.
(3) It is not necessary to conduct dis-

cussions with the responding offerors (3) It is necessary to award the contract
about their bids; and to a particular source in order to maintain anessential industrial capability in the U.S. or to

(4) There is a reasonable mpectation achieve nntional industrial mobilization.
of receiving more than one sealed bid. (4) The terms of any international agree-

ment or treaty with a foreign government, or the
FAR § 6401(b) states- written directions of any foreign government,

have the effect of requiring the use of noncom-
Competitive Proposals. petitive procedures.

(1) Contracting Officers may request (5) A statute expressly authorizes o'
competitive proposals f sealed bids are requires that the procurement be made through
not appropriate under paragraph (a) another executive agency or a specified source,
above. or the agency's need is for a brand-name com-
1-18. Therefore, full and open competition mercial item for authorized resale.

is met if either sealed bids or competitive propo- (6) The unrestricted disclosure of. the
sals are used to buy the item or service the agency's needs would compromise the national
Government needs. security unless the agency is permitted to limit

1-19. Additionally, under the "competition" the number of sources.
umbrella is a third category of action called (7) The head of the agency determines
"Competition under limited conditions". [see 10 that it is in the public interest to waive the
U.S.C. §§ 2301-2 and 4] These include con- requirements for competition and notifies the
tracts for: Congress of this determination 30 days before
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the award of the contract. T.e award of a con- 2-5. To determine the compliance with and
tract on a sole-source basLs would for the first time efficacy of these practices, the head of each
constitute a clear violation of ,.tatute unless permit- agency, in turn, is required to submit an annual
ted by one of the above exception& [Emphasis Report on Competition to Congress that includes
added]. actions taken to increase competition and reduce

1-22. To ,uure meeting the safeguards sole-source contracting.

against unnecessary sole. source contracting the
CICA requires that, before a contract is awarded 3. MEANS AND CONDITIONS OF ACCEP-
noncompetitively, the agency must justify its rea- TANCE

son for going sole source, using one of the above 3.1. Sealed Bids. ASPA and FPASA
seven exceptions. The justification statement prescribe which offers may be accepted by mak-
must then be certified as accurate and complete ing award of contracts when solicitation by
by the Contracting Officer responsible for award- sealed bidding is used. They also prescribe the
ing the contract. manner of acceptance. Acceptance of bids

1-23. Further, this justification statement is which conform to the solicitation and which are

required to be approved by the procuring most advantageous to the Government, price and

activity's competition advocate for contracts other factors considered, is mandated by each

over $100,000, by the head of the procuring statute, provided that the offeror is considered

activity for contracts over $1,000,000, or by the responsible. The statutes provide relief from that
agency's senior procurement executive for con- mandate in effect only when the head of an

tracts over $10,000,000. agency determines that all offers (by way of
offers submitted in response to a solicitation) be

1-24. Finally, to ensure that all potential rejected and thus declined in the public interest.
competitors are given the opportunity to bid on The manner of acceptance prescribed is the giv-
a potential contract, the agency is required in ing of notice, with reasonable promptness, in
most cases to publish a notice of the proposed wtg o th ro ae prom s
noncompetitive contract in the Commerce Busi-
ness Daily, inviting bids, and is required to con- 3-2. Negotitlon. Neither ASPA or

sider all bids received in response to the notice. FPASA expressly prescribe the offers which may
be accepted when negotiation is permitted. They

2. MANAGEMENT DUTIES prescribe the manner of acceptance, i.e. written
notice but not conditions of acceptance. ASPA

2-1. The CICA further endeavors to assure requires either oral or written discussions with
competition by three additional methods, and responsible offerors whose proposals are within a
improve success by requiring annual reporting to competitive range; price and other factors con-
Congress. sicered. It also permits acceptance of proposed

2-2. The first method establishes an advo- offers without discussion under authorized set-
cate for competition in each agency and, within aside programs or where the solicitation has pro-
the agency, in each procuring activity. The pri- vided notice of the possibility of acceptance
mary responsibility of the advocates for competi- without discussion. In the latter event it is neces-
tion at both levels is to challenge barriers to, ard sary to demonstrate that offered prices are fair
promote full and open competition in, the pro- and reasonable. While both statutes mandate
curement of property and services. The agency's acceptance of most advantageous offers obtain-
advocate is required to report annually to the able by sealed bidding, unless rejection of all
senior procurement executive on the progress offers is determined to be in the national interest,
made to enhance competition and the plans to no such mandate or provision for rejection is
remove remaining barriers. prescribed in the case of negotiated offers.

2-3. The second method is to charge the 3-3. Unless a statute is remedial in nature,
procuring activity with the duty to do advance definitions and descriptions therein are deemed
procurement planning and market research. to preclude application of other definitions or

2-4. The third method is to develop descriptions. Thus ASPA and FPASA are con-
specifications that obtain full and open competi- sidered to preclude authority for any other
tion, suggesting functional, or performance methods of soliciting offers. They also preclude

specifications, where practical. authority for acceptance of any other kind of
offer. Regulations, however, permit negotiation
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of the non-price ierms of offers and subsequent 1958)). In that case an offer was made to the
solicitation of price offers by sealed bid to government which required a fully written offer
offt~s who have negotiated acceptable non. with some representations [the critical one being
pitceterns. This process is known as two-step that the offeror had title to what he offered to
formal advertising, sell]. This gave rise to the question of whether

34' The Armed Services Procurement Act either or both intended vot o be bound to the
(ASMP0) and Federal Property and Administrative trnaction until these represcntations were com-
Services Act (FPAS4) are thus now nearly ident- plete, and in writing. To answer this the Court
iWl by their express terms. The terms and provi- sets out several considerations that ciarify
alons of FPASA are as specific as those of its whether a party [Government, here] is "-und
tailitary counterpart. It is thus possible to con- before a complete contract writing hcs occurred
cude that Congress intended that advertising (an integrated contract). These are identified by
(sealed bidding) be impracticable or not feasible the Court thus -
before negotiation is permitted under ASPA and "* ,hether the contract is of that class
FPASA. It would appear that there is no greater which are usually found to be In writing, whether
obligation on the Government to make an award It Is of such o nature as to need a formal writing
by sealed bidding under ASPA than under for Its full expression, whether it has few or many
FPASA. Absent a showing of nat;soa! interest, a detals. wl,.ther the amount involved & large or
sealed bidding awsrd under ASPA would appear small, whether it is a common or unusual con-
mandatory unless negotiation is permitted. This tract, whether the negotiatiot. thamseles Indicate
is' the case per FAR 6.401(b). In practice it that a written draft is contemplated as the final
would appear that ASPA and FPASA are conclusion of the negotiation Ifa written draft is
treated as essentially the same. prqae, suggested, or referred to during the

3-5. The Government is not equally negotiations, it is some evidence that the parties

obliged to make awards where offers zre soli- intended it to be the final closing of the contract.'
cited through sealed bidding rather than accept * Whether during the negotiations the par-
proposals obtained through negotiation. Under ties have fully agreed upon a.l of the detall. of the

both statutes, in negotiated offers, there appears transaction, or whether pending final execution of 0
no requirement that any competitive proposal be a written document some of those details have
included in the competitive range. Even if accep- remained unsettled.'
tance is aliowed without discussions, or propo- 3-7. Based on these tests the Court held
sals have been placed in a competitive range, that the offeror had not presented a complete
there is no statutory or regulatory requirement document, and the government only agreed to be
that any proposal be accepted. The only limita- bound upon its signing of a complete document
tions apparent in this area are the possible nor- [which never happened] -- so, no contractual
mal limitations on abuse, capriciovsness, arbitrar- duty arose as to the government. These above
iness and bad faith generally imposed on tests serve [to] help clarify when the government
Government actions and decisions. Even if those might be bound, before formal execution.
limitations are exceeded, it is clear that no abso- 3-8. The government is required to adhere
lute vendor's right exists which compels the to proposal evaluation criteria once such criteria
goveniment to enter a contract. Thus, absent a are made knqown to offerors (per CICA). Thus
determination that the national interest would be while offerors under competitive proposal pro-
served otherwise, the Government has a greater cedures may not necessarily compel the Govern-
obligation to make an award under sealed bid- inent to accept a proposal, it does not follow
ding procedures than it has to accept a proposal that the Government has unlimited freedom to
under competitive proposal procedures. reject or decline competitive proposals.

3-6. The Government, on the other hand, 3-9. Additionally another group of changes "
may not necessarily retain absolute freedom to have been enacted under the Defense Acquisi-
reject all offers obtained through competitive tion Improvement Act of 1986 (P.L. 99-591,
proposal practices. At least one federal circuit October 30, 1986).
court has prescribed tests for adjudicating out-whether the Government is bound to a contract 3-10. Many of these changes are an
prior to ii4 execution in writing (Banking and growth of the Packard Commission report plus
Trading Corp. Y. Floete, 257 F.2d 765 (2d Cir. continuing Congressional interest in the Defense
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procurement process. First, the act allows other 4-1. Three separate phases are involved in
than competitive procedures when, in addition to formation of a Government contract. They are
one source only, there may be 'a limited number the solicitation phase, the evaluation phase and

L of responsible sources" (10 U.S.C. § 2304(eXl)). the award or acceptance phase. The procedures
It provides that evaluation factors' relative which may be used are: sealed bidding (including
importance be spelled out in competitive propo- the two-step process), competitive proposals and
sals, (including technical capability, management sole source.
capability and prior experience of the offeror. 4-2. Acceptance or award involves a min-
(10 U.S.C. § 2305(2XaXi)). It also makes clear isterial duty common to and dependent upon the
that factors other than price can be evaluated in solicitation and evaluation phases without
sealed bids as well. respect to the kinds of procedures used. Techni-

3-11. The next area it specifically addresses cally it appears contracts are formed by making
is the spare parts buying situation. It provides award when procedures involving sealed bids are
that when spare parts are bought in other than used, When competitive negotiation or sole
competitive procurements, that the vendor must source procedures are used, contracts are formed
certify that these spare parts prices do not by acceptance of proposals. The technical dis-
exceed the lowest commercial price for the pric- tinction between award and acceptance does not
ing period, or show the difference in prices with reflect substantive legal differences beyond the
the justification for such differences, except solicitation and evaluation phses. This section
where such disclosure would impact national explains some of the substantive legal concepts
security considerations, or the terms of the and principles involved in the solicitation and
Government contract are significantly aifferent evaluation phases of each prescribed method of
from a commercial sale including quality, quan- forming Government contracts. It focuses first
tity, delivery requirements or other terms and on the sealed bid method, because it is more
conditions. often used. The next succeeding sections con-

3-12. Contractors spares cost data may be sider the competitive proposal and sole source
audited for up to three years from the method authorized by statute. The two-step
certification date. Some items are exempt from sealed bid method is also authorized by regula-
the certification; they are: tions.

(1) Items sold for resale 4-3. Solilitation Phane of Sealed Bidding.
Federal agencies have been required by statute

(2) Items sold to a subsidiary, parent or since 1809 to formally advertise their require-
affiliate, or ments for supplies and services to be purchased

(3) sold outside the U.S.A. (10 U.S.C. § subject to exceptions based on sound public pol-
2323 replacing 10 U.S.C. § 2343.) icy. The purposes served by formal advertising,

3-13. It provides that the Secretary of now called sealed bids under full and open com-
Defense shall issue rules to accomplish price petition, continue to include: (a) obtaining max-
evaluation on spares bought other than competi- imum benefits to be secured by the utilization of
tively (10 U.S.C. § 2304(i)). It also imposes a competition in the market places of the country,
price evaluation limitation on sealed bids. It and (b) maintenance of public trust in the
states that options may not be considered in propriety of methods used to expend public

determining the lowest price unless there is a funds. Competition for Federal business is gen-
"reaso,.able likelihood that the options will be erally thought to result in lower prices and

exercisodi (10 U.S.C. § 2301(aX7)). This new higher quality, over the long term. It also
law also seeks to prohibit buying, regardless of encourages maintenance of an adequate number
method, from foreign-owned or controlled busi- of sources of supply through the elimination of
ness whose governments support terrorism (as favoritism. Thereby it also maintains the public
determined by the Secretary of State) (10 U.S.C. trust.
§ 2327). 4-4. Definition. Sealed bidding is the

means of forming contracts through the use of a
4. PROCEDURES LEADING TO FORMA- process which includes solicitation of sealed bids
TION OF GOVERNMENT CONTRACIS and the awarding of a contract to the responsive

responsible bidder. The offer must conform to
the solicitation, and be most advantageots to the
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Govermnm ,t considering price and other factors. 4-8. Legal Status of the Solicitation. The
The term "most advantageous" in practice usu- RSB is not an offer. It is an invitation to make "'
ally.means lowest in price, an offer. It is comparable to those situations in

4-5. Troc. of Sealed Bidding. The pro- commercial transactions where a seller advertises

of seeled bidding begins when an agency in media of general circulation for potential pur-

needs a specified service or product. This need is chasers to submit offers. The significance of this

communicated through a purchase request to the is that a response by the one solicited is not an
officer responsible for purchasing that particular acceptance binding both parties to a contract; it

service or product. The Contracting Officer then is rather an offer by the potential buyer, which in

determines whether it is feasible or practicable to turn must be accepted or rejected by the seller

make the purchase by sealed bidding, and unless who circulated the advertisement for offers.

a negative determination is made, the Contract- 4-9. Although not subject to acceptance,
ing Office transfers the information contained in solicitations for offers do operate to restrict the
the purchase request to the schedule of a request options available to the solicitor. Generally the
for sealed bid, which is then published. The solicitor has no obligation to accept any offer
Request for Sealed Bid is a solicitation for offers whether it conforms to the solicitation or not. If
to be submitted by persons desiring to provide the solicitor does accept an offer, however, it
the needed supplies or services at a place, date must conform to the terms of the solicitation.
and hour designated in the solicitation. It is cir- This requirement has been effected by reading
culated as widely as practicable in order to into-the offer accepted the terms of the solicita-
obtain maximum competition. FAR 13.106(b)(5) tion, (Carill v. Carbolic Smokeball Co.), I Q. B.
states "Generally solicitation of these suppliers 21b (1893). More often, it is effected by limiting
may be considered to promote competition to the offeree's power of acceptance to the terms of
the maximum extent practicable.' All bids the solicitation. (See the discussion in Chapter 4
received at the proper place on or before the supra).
designated time, are publicly opened and read 4-10. Solicitation. Complete Requests for
aloud. The apparent low bidder is evaluated for Sealed Bids are circulated as widely as possible 2.
responsiveness. Vinally, an offer is accepted, and in order to obtain maximum competition. [see
an action, referred to as the award, is properly 4-5 above]. There are various ways of soliciting
made. The award is made to the responsible offers. The principal method is to mail or deliver
offeror who submitted the lowest price- invitations to the prospective bidders. Mailing
responsive sealed bid. Notification of the award lists of potential bidders are kept at purchasing
is then communicated to this successful bidder in activities to provide ready information on
writing. Formalization of the contract constitutes current sources of supply. All known suppliers
the final step in the process. who appear to be qualified and eligible to fill the

4-6. The Request for Sealed Bid Solicita- requirements of a particular procurement are car-
tion. There are several aspects of the solicitation ried on the appropriate mailing list. Additional
forbid that should be reviewed before we study methods of soliciting Requests for Scaled Bids
the actual solicitation itself. This review will include the display of copies of the invitation at
provide a clearer picture of the workings of the the purchasing office and at other appropriate

Request for Sealed Bid process. [Note: sealed public places; publishing brief announcements of
bidding must be used as discussed in para. 1-17 proposed purchases in trade journals; and in
above.] some instances, publishing the essential details of

4-7. Definition. The Request for Sealed a proposed purchase in newspapers, and in the
Bid (RSB) is a formalized document issued by a Government environment, publishing in the
Government procuring activity to prospective Commerce Business Daily, FAR 5.201 et seq.

contractors. It is a standard form containing the 4-11. Equal Treatment. One of the essen-
terms and conditions under which the Govern- tial characteristics of Government procurement
ment is willing to contract. In essence it is a is that all offerors are treated cqually. Necessary
request From those interested in entering the con- technical or other information to or f'om bidders
tract, on the terms outlined in the invitation, to during the solicitation phase in Sealed Bidding
submit sealed offers to the procuring activity by must, fcr this reason, be transmitted only

certain date, of the explicitly identical product through the Contracting Officer. No disclosures
or service. or commitments can be made which may give
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any offeror an advantage over others. The Con- not submitted with knowledge of the terms of
tracting Officer may discover through correspon- other bids. Inferentially lack of such knowledge
dene or by discussions with a prospective follows from the mere fact that notice was sent

- offeror that ambiguities or inconsistencies exist in before the time for bid opening. If it is apparent
the solicitation. If not corrected, this may result that notice was sent prior to bid opening with
in the receipt of nonresponsive sealed bids. A knowledge of the other bids, investigation by
timely amendment should then be made to the law enforcement officials may be in order. A bid
Request for Sealed Bids. Otherwise the solicita- may, however,.still be modified after the opening
tion may be cancelled, if necessary. Note that of bids when the modification is in the interests
responsiveness is apparently determined in light of the Government and is not prejudicial to
of the actual needs of the Government, rather other bidders [very rare]. Where the low bidder
than the terms of the RSB where they differ, offers to reiuce its price, for example, the

4-12. To insure equal treatment of all sup- modification may be accepted. Since the low
pliers, no information concerning a pending or bidder was already entitled to the award, no
prospective purchase can be divulged to valid complaint of prejudice could be made by
Government personnel not directly concerned other bidders.
with the purchase, unless they require the infor- (B) Rejection of Bids. All bids may be
mation in the performance of their duties. All rejected but only when it is in the public interest
discussions or correspondence should be handled to do so. The-General Accounting Office strenu-
through the Contracting Officer or designated ously objects to rejection of all bids when it
personnel. believes there is an abuse of administrative dis-

4-13. Each RSB sets forth a specific place, cretion. Bidders may object where there is an
date, and time for the opening of bids. The RSB abuse of discretion as well. The controlling con-
should be circulated sufficiently in advance of sideration seems to be whether or not, by read-
the opening date so that all those who care to vertising, the Government may reasonably
bid are afforded an adequate opportunity to expect to receive bids substantially more advan-
prepare and submit their offers. It is the responsi- tageous. If resolicitation is not contemplated, the
bility of each bidder to insure submission of bids mere fact that the Government's needs have

0 in time to be received for the bid opening. changed may suffice.
4-14. Sealed Bid, definition. A sealed bid 4-15. Bid Evaluation Phase. Bid evaluation

is an offer to the Government submitted in is the process of determining whether each
response to a Request for Sealed Bid. Once the bidder's offer meets the requirements of the
bids submitted in response to a Request for Government, presumably as indicated in the invi-
Sealed Bids are received, they are opened at the tation, both as to what is offered and as to the
specified time and publicly read aloud. All bids contractual terms offered. During evaluation, the
received are recorded on a form called an Contracting Officer may be faced with the neces-
abstract of bids. Such data as the name of the sity of eliminating some bids from consideration,
offeror, the request number, bid opening date, a or even in some circumstances, of rejecting all
description of the procurement item, prices bid bids and readvertising the procurement. Ordi-
and other pertinent information are included in narily, any bid which does not conform in every
the abstract of bids. The abstract is completed respect to the essential requirements of the invi-
and certified by the bid opening officer as soon as tation for bid is rejected (a non-responsive bid).
possible after the opening of the bids. The basic standard applied is whether any devia-

tion in what is offered by the bidder affects the
(A) Bids may be modified or withdrawn, price, quantity, or quality of the item or the con-

at any time prior to the time fixed for bid open- tract terms specified by the Government. If the
ing, by written or telegraphic notice if received deviation does affect terms or specifications, the
prior to such time. As in the case of late bids, a Contracting Officer must reject the bid. The
notice of modification or withdrawal of a bid, if bidder cannot be permitted to alter the evalua-
sent before the time set for opening, though not tion by curing the defect after the bids have been

received until afterwards, may generally be oned.

given effect if (1) the bidder is not responsible
for the delay in transmi, ion, and (2) it is clearly 4-16. Lapse of Bids. If an offer (or in the

shown that the modification or withdrawal was case of Request for Sealed Bids, a bid) lapses,
either by the passage of the time stipulated in the
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bid itself, because it is withdrawn by the offeror concerned. The criteria most frequently used to
(bidder) or rejected by the offeree (the Govern- measure compliance is reflected in the term 'sub-
ment), it cannot ordinarily be reinstated. Infre- stantial deviation". A substantial deviation
quently, a rejected bid may be reinstated and occurs where the deviation in terms, or
accepted without readvertising, where the bidder qualifications of the terms, so changes or condi-
consents in writing and the Government has tions the bid that the resulting contract would be
sufficient time to accept. An attempt to accept a materially altered so that the non-complying
bid which has in fact lapsed is in legal effect a bidder is likely to thereby gain an unfair advan-
counter-offer which in turn may be accepted or tage over competing bidders.
rejected by the counter-offeree contractor. Such 4-21. Contracting Officers, when it is in the
a circumstance reverses the original positions of interest of the Government, may waive minor
the offeror and offeree. deviations in bids which (1) do not affect the

4-17. Responsiveness of Bids. A bid sub- price, quality, etc. of the articles to be furnished,
mitted in response to the invitation must comply and (2) do not prejudice the rights of other
in all material respects with the invitation both bidders. However, the preferred procedure, time
as to method and timeliness of submission and as permitting, is to allow the bidder to correct the
to the substance of any resulting contract. A bid minor irregularity prior to the award of the con-
which is not submitted in accordance with the tract.
solicitation, or which contains qualifying terms 422. Late Bids. *The bidder has the
or language of a substantial nature, is considered responsibility to communicate the bid to the
to be nonresponsive and must be rejected. correct person at the correct address at the

4-18. An unsigned bid may not be con- proper time. Bids which are received in the
sidered. A bid which contains the corporate office designated in the invitation for bids after
name of the bidder and the typed name of the the exact time set for opening are late bids, even
vice president in the space provided for signer's though, as an example, they are received only
nrame and title, but no signature either in the box one or two minutes late. Late bids may not be
headed "signature of person authorized to sign considered for award as a general rule, but there
bid" or anywhere else on the bid must be are several exceptions to the rule.
rejected. This defect is substantive and may not 4-23. FAR 14.203-1 provides that late bids,
be waived. When the bid lacks proper signature, modifications of bids or withdrawals of bids shall
with no other indication in the bid that the pur- be considered if the circumstances outlined in
ported bidder intended to be bound to an offer, a FAR 52.214-7 warrant:
Contracting Officer cannot rely upon the docu- (a) Any bid received at the office desig-ment submitted. Acceptance of such a bid may nated in the solicitation after the exact timenot legally obligate the purported bidder. ae nteslcttinatrteeattm

specified for receipt will not be considered unless
4-19. A bid which fails to state opposite it is received before award is made and either:

each part number that the article complies with
the specifications, if required by the solicitation, (i) it was sent by registered or certified
must be rejected as nonresponsive. Bid informa- mail not later than the fifth calendar day prior to
tion is material and a failure to indicate complete the date specified for the receipt of bids (e.g. a 
compliance of parts with the specifications, after bid submitted in response to a solicitation requir-
specific admonition in the solicitation, is fatal to ing receipt of bid by the 20th of the month must

the bid. The deficiency may not be waived. The have been mailed by the 15th or earlier); or,
only errors which may be corrected after bid (ii) it was sent by mail (or telegram if
opening are those which do not affect respon- authorized) and it is determined by the Govern-
siveness of the bid. The primary purpose in ment that the late receipt was due solely to
insisting on responsive bids is that all bidders mishnndling by the Government after receipt at
must stand on an equal footing so that the the Government installation.
integrity of the sealed bidding system may be (b) Any modification or withdrawal of
maintained, bid is subject to the same conditions as in (a)

4-20. It is necessary to define and measure above except that withdrawal of bids by
the meaning of compliance insofar as the rela- telegram is authorized. A bid may also be with-
tionship between the bid and the solicitation is drawn in person by a bidder or his authorized
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representative, provided his identity is made tors as judgment, skill and integrity play impor-
known and he signs a receipt for the bid, but tant parts in the overall determination. The
only-if the withdrawal is made prior to the exact Federal Acquisition Regulation (FAR 9.104)
time set for receipt of bids. defines a responsible bidder as one who meets all

(c) The only acceptable evidence to of the following general standards:
establish: (a) has adequate financial resources, or

(i) the date of mailing of a late bid, the ability to secure such resources;
modification or withdrawal sent either by (b) is able to comply with the requiredregistered or certified mail is the U.S. or Cana- or proposed delivery or performance schedule
dian Postal Service postmark on the wrapper or taking into account all existing business commit-
on the original receipt from the U.S. or Cana- ments, commercial as well as Governmental;
dian Postal Service. If neither postmark shows a (c) has a satisfactory record of perfor-
legible date, the bid, modification or withdrawal mance and integrity, and
shall be deemed to have been mailed late. (The (d) is otherwise qualified and eligible toterm 'postmark" means a printed, stamped, or
otherwise placed impression [exclusive of a pos- receive an award under applicable laws and
tage meter machine placed impression] that is regulations.
readily identifiable without further action as hay- 4-26. Additional standards apply if the pro-
ing been supplied and affixed on the date of mail- curement involves production maintenance, con-
ing by employees of the U.S. or Canadian Postal struction or research. These include having (a)
Service. Therefore offerors should request the necessary organization expertise and technical
postal clerk to place a hand cancellation bull's skills or the ability to obtain them, and (b) neces-
eye "postmark" on both the receipt and the sary production, construction and technical
envelope or wrapper). equipment and facilities or ability to obtain them.

(ii) the time of receilit at the Govern- 4-27. In practice, there are four principal
ment installation is the time/date stamp of such criteria used to determine whether or not a
installation on the bid wrapper or other docu- bidder is responsible. The four criteria are (a)
mentary evidence of receipt maintained by the status as a manufacturer, construction contractor,
installation, or regular dealer, (b) financial position, (c) skill

(d) Notwithstanding the above, a late and experience, and (d) prior conduct and per-
modification of an otherwise successful bid formance of Go'vernment contracts. In addition,
which makes its terms more favorable to the integrity, or the lack of it, is a major considera-
Government will be considered at any time it is tion in the determination of responsibility. Some
received and may be accepted, of these criteria are worthy of brief comment atthis point.NOTE: The term telegram' includesoNOTE: 4-28. The requirement of a manufacturer orregular dealer, when supply procurement is

There is no apparent provision authorizing involved, is contained in the Walsh-Healey Pub-
consideration of late bids delivered in person, by lic Contracts Act, (41 U.S.C. § 35), and is based
ordinary mail, postal express, private express or on the theory that the Government should not
delivery company. be required to deal with submarginal, irresponsi-

4-24. Responsible Bidder. The distinction ble or unscrupulous persons. The Small Business
between a responsive bid and a responsible Act dispenses with this requirement in some
bidder is that the latter concerns the offeror's instances. (See discussion in Chapter 4, supra)
ability to perform the contract while the former 4-29. The determination of financial respon-
relates to the degree of consistency between the sibility includes an evaluation of not only the
bidder's offer and the material aspects of the offeror's current financial position but an evalua-
offers invited by the Government. tion of future plans and estimated financial posi-

4-25. The phrase "responsible bidder" tion as well. An offeror who is in receivership is
refers to bidders in sealed bidding solicitations not normally a responsible offeror. In many
and offerors in competitive proposals and sole borderline cases, however, a finding of financial
source procurements and speaks to more than nonresponsibility can be avoided by the require-
just pecuniary capacity of the offeror. Such fac- ment of a performance bond.
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4-30. The skill of the offeror bears directly 4-34. The Firm-Bid Rule. The Firm-Bid
on..iis ability to perform the promises that it rule is that the bid in response to a solicitation
mi&s in' the offer. Skill and experience are cannot be withdrawn after the opening of the
di diAili, in many cases, to evaluate. Furthermore bids. This rule varies the ordinary principles of
the degree of skill or experience required varies commercial contract law. The commercial rule is
with the complexity of the undertaking the that an offer may be withdrawn (revoked) at any
offeror assumes under the proposed contract. time prior to acceptance in the absence of an
Staiidairds to measure skill and experience are option. If the offer in a commercial transaction
nmord or less subjective. In many cases perfor- includes an appropriate option based on con-
mance bonds can reduce the effect of error and sideration, this option would make the offer irre-
the resulting damage where the offeror's skill and vocable for the stipulated time. The Firm-Bid
experience are in doubt. Performance bonds, rule operates only after the opening of bids. It
however, are normally only required in construc- does not stop a bidder from withdrawing his bid
tibn contracts. They may not be used in supply after it is submitted, before opening. Actually
c6fitfacts as a substitute for a positive pre-award there is no Federal statute which expressly for-
survey when finding a potential vendor non- bids the withdrawing of a bid prior to its accep-
respotisible. tance nor is there any Supreme Cout case deter-

4-31. The best measurement of skill and mining the issue of withdrawal prior to accep-

experience, and the probability that the offeror tance. Nevertheless, both the Comptroller Gen-
will satisfactorily complete the performance eral and the Claims Court consistently follow the

required is his prior conduct and performance FirmBid rule in their decisions.
record. The past is ordinarily an ample test of 4-35. There are some exceptions to the
the future, but isolated events may be considered Firm-Bid rule. The rule does not apply to nego-
in order to determine what future performance is tiated contracts. The rule does not apply where
likely to be. A single default on a prior Govern- there has been a mutual mistake of material fact,
mhent contract, standing alone, does not warrant where the invitation for bids is silent on the
a determination that the bidder is not presently question of withdrawal, or where it is in the
responsible. On the other hand, prior misconduct interests of the Government to allow the bidder 7
or nonperformance can indicate the likelihood of to withdraw his bid. Finally, exceptions to the
current nonresponsibility. Debarment, suspension rule are made in cases where, if the Government
or prior criminal convictions are very serious would require performance, it would be inequit-
matters and weigh heavily in the overall deter- able or unconscionable. However, the Firm-Bid
mination of current responsibility, rule does not prevent a bidder from modifying a

4-32. The Certificate of Competency (COC) bid if a clerical or conceptual mistake is alleged,

obtained from the Small Business Administration and proven by clear and convincing evidence.
is binding on the Contracting Officer in all 4-36. Mistakes in Bids. A mistake has
aspects of the determination of responsibility of been defined as an erroneous mental condition,
the small business bidder. One can be sought by conception or conviction, induced by ignorance,
the potential vendor when the examining DOD misapprehension, or misunderstanding of the
component finds the potential vendor nonrespon- truth, but without negligence, and resulting in
sible. Thus it reverses DOD's finding and makes some act or omission done or suffered errone-
the potential vendor eligible for the award, ously by one or both of the parties to a transac-
should the SBA give him the COC. The FAR tion, but without its erroneous character being
provides that Contracting Officers will generally intended or known at the time. (See discussion in
accept a responsible Canadian firm proposed by Chapter 4, supra).
the Canadian Commercial Corporation (CCC) as 4-37. Where a mistake is made in a bid,
its subcontractor. (See the discussion in Chapter there are two basic rules which come immedi-
4, supra) ately into effect: (1) since a bid must conform to

4-33. If a bid is rejected because the pros- the invitation in order to be acceptable, a mis-
pective contractor is found to be not responsible, take in a material matter in the contract renders
the Contracting Officer must place in the con- the bid nonresponsive and must be rejected; (2)
tract file a report of nonresponsibility. Support- since the bidder does not have the right to with-
ing documents, including any surveys made, are draw or modify a bid after opening, the bid is
attached to the filed report of nonresponsibility. effective with the mistake as an included term
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after the opening. Of course, if the mistake in the a successful bidder be entitled to after the award

bid by the bidder is discovered by him before has been made to him and a contract apparently
the.opening, then the bid may be withdrawn. results? The answer in the majority of cases

4-38. Relief Before Award. Two types of involves a consideration of the question of mis-

relief are available if, before award, it can be take and error. Cases calling for relief after

shown that a mistake was made in the bid. award fall into two categories: Mutual Mistake
and Unilateral Mistake.

4-39. The bid can be completely withdrawn
if it is reasonably established that it involves an 4-46. Mutual Mistake. If both the

honest mistake. The Contracting Officer cannot Government and the contractor made the same

accept a bid in good faith if he knows (has actual mistake, the contract document does not express

knowledge) or reasonably should have known the agreement both parties intended and the

(constructive notice) that a mistake was made, document may be reformed (changed) to express

i.e., that it does not in fact represent the bidder's the parties' true understanding. Reformation is

actual intent. The mere claim of the bidder is not generally not permitted where the contractor
claims that the Government and contractor

sufficient. The Contracting Officer must be rea-
sonably certain that the claim of mistake has a would have come to a different agreement had

basis in fact and is made in good faith. both been aware that certain critical facts were
actually not what the contractor erroneously

4-40. In certain cases a bidder may be per-
mitted to correct the bid after opening and prior
to award. This is an exceptional remedy. It 4-47. Unilateral Mistake. A contract

should be allowed in only a small percentage of document normally cannot be reformed to
correct a unilateral mistake. Once the Govern-
ment accepts a contractor's bid, a binding con-4-41. Ile standard of proof required in all
tract is formed and the contractor must bear the

"Mistake in Bid" cases is "Clear and Convincing consequences of his own mistake. The general
Evidence." A bidder must establish by such rule is not applicable where the Contracting
"clear and convincing evidence": (1) that a mis- Officer had actual notice or constructive notice
take was made, (2) the nature of the mistake, (3) of the probability of an error, prior to accepting
the term actually intended. The correction will the contractor's bid. Acceptance does not result

the termtrs i.Acptnede ntrsl
not be allowed if it will raise the bidder's price in a binding contract and the GAO or courts
above that of the next lowest bidder. will either: (1) relieve the contractor from per-

4-42. In cases where both the error and the formance, or (2) allow an adjustment in price.
intended term can be determined from the face The adjustment is to equalize the error; how-
of the bid documents, the bidder may be allowed ever, it may not result in the total corrected
to correct a high bid price downward so as to price exceeding the next low bid. If the Govern-
make him the lower bidder. Acceptance of a bid ment makes a mistake of fact not known to or
which on its face is the lowest bid is not prejudi- induced by the contractor, the contract may be
cial to the other bidders. enforced rather than reformed. In that instance

4-43. After a bidder requests correction of the contractor will be permitted to perform the

a mistake, which he is unable to substantiate with contract as intended or the contract will be ter-

evidence required to get a correction, he cannot minated for the convenience of the Government.
waive the request for withdrawal and demand supra).
that the contract be awarded at the original 4-48. Notice of Error. There is no one
erroneous low bid price. However, if the bidder answer to the question of what is required to
can prove, with reasonable certainty, that the place a Contracting Officer on notice of error.
revised higher bid would still be the lowest, The rule of reasonableness--i.e., were there fac-

there is a possibility of acceptance of the bid. tors which reasonably should have raised the

4-44. A bid may be changed downward presumption of error in the Contracting Officer's
without any evidence where the bid is already mind--is applied.
low and the bidder wishes to further reduce. 4-49. The established rule is that where a
Here again, it is not prejudicial to other bidders. bidder has made a mistake in a bid and the bid

4-45. Relief After Award. Another ques- has been accepted, the bidder must bear the

tion which arises on occasion is what relief may consequences thereof. This rule applies unless
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the -mistake was mutual or the error was so inquire further. FAR 14.406-3, which deals with
apparent that-it must be presumed the Contract- Bid Verification, requires the Contracting Officer
ing Officer knew of the mistake and sought to to be specific, where possible, when notifying a
take advantage thereof. bidder of a suspected mistake in bid. Moreover,

4-50. The Contracting Officer is charged the Contracting Officer's action bars a later

with notice of mistakes obvious on the face of presumption that he did not act in good faith.
the bid (e.g. incorrect totaling of prices; failure 4-56. Mistakes, other than clerical mistakes,
to insert unit prices; inconsistency of unit prices require determinations by the Contracting Officer
and extended prices; or unreasonably low price whether to permit or require correction or with-
as compr.red to other bidders). drawal of the bid. Such determinations may be

4-51. Many bid invitations specifically pro- made by procuring activities having legal coun-
vide that unit prices will govern. Despite this, if sel, in the case of withdrawals, or in the case of
evidence establishes a mistake in unit price, the corrections, by designated officials pursuant to
GAO has held that the extended price prevails delegated authority, (FAR 14.406-3).
since a bid cannot be accepted with notice of
error. 5. THE AWARD

4-52. Factors other than those on the face 5-1. A bid was defined as an offer submitted
of the bid which may place the Contracting in response to a Request for Sealed Bids. An
Officer on notice include: award is the acceptance of the offer. Legally, an

award is a particular type of acceptance. It is(a) Wide range between low bid and only an acceptance of a bid submitted in
several other bid prices, response to a solicitation and not an acceptance

(b) Government estimate substantially of any offer. In other words it is a technical term
higher, used in connection with sealed bidding contracts.

(c) Contracting officer knows of prior 5-2. Award Must Be in Accord With the
Government purchases of some similar items at Bid. It is the fundamental rule of both private
substantially higher prices, and public contract law that an acceptance must

(d) Letter to Contracting Officer from be in accord with the offer before a binding con- _

higher bidder saying low bidder couldn't possi- tract can result. In legal effect, any material
bly meet contract at quoted price, alteration or variation in the acceptance by the

Government results in both a rejection of the4-53. Ile Contracting Officer need not take
offer (bid) and the institution of a counter offernote of general economic conditions, and heneed not check the bid against wholesale labor by the Government which, in turn, can be

and material indicesd accepted or rejected by the potential vendor. A
material deviation would occur, of course, where

4-54. A low bidder who alleges an error in the bid required acceptance by a certain date and
bid after request for verification by the Govern- the award was made after that date. Thus, late
ment because the bid submitted was one-half the awards are not effective.
price quoted by other bidders, was permitted to
withdraw his bid upon administrative determina-The rule at
tion that ine bid was so far out of line that common law is that an acceptance is effective

when dispatched by the offeree if the means usedacceptance would be unfair to both the low
bidd bidders. Correction in to communicate it is authorized. The means of

bid cannot be permitted in the absence of clear communication is authorized when the offeree
and convincing evidence of the bid price uses the means indicated by the offeror (bidder)
intended, in view of the rule that bids may not or, if not expressly indicated, then the same
be changed after the time set for the bit' orening means used by the offeror to communicate the
bechaned aeoffer. Relating these principles to Government
h psdcontracts, it Wuulld 2ppear that in the typical

4-55. If the Contracting Officer suspects the case the acceptance would be effective so as to
low bid contains a mistake, he must request the bind the parties in contract when the acceptance
contractor to verify his bid. If such verification is (award) is placed in the mails. United States
attempted and the contractor confirms the price, Supreme Court cases have held this to be the
the Contracting Officer is under no obligation to true interpretation of the contractual situation.
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Some Court of Claims cases have held, to the basis of the bid as originally submitted. Bids
. contrary. The decision in Pacific Alaska Contrac- which contain such clauses with no ceiling are
. tors, Inc. v. United States, 141 Ct. Claims 303 rejected unless a clear basis for evaluation exists.

(1958), reaffirmed the Court of Claims' position 5-8. Where a Request for Sealed Bids con-
that the acceptance (award) is effective only tains an Economic Price Adjustment clause and
when received by the bidder. The Comptroller no bidder takes exception to the price adjust-

3,General has stated that GOwlnoflowtheGAO will not follow ment provisions, bids must be evaluated on theCourt of Claims' interpretation until it is basis of the quoted pices without the allowable

approved by the Supreme Court of the United adjustment being added. Where a bidder
States. To date the Supreme Court has not increases the maximum percentage of adjustment
approved the Court of Claims' position. stipulated in the Request for Sealed Bids or lim-

-t 5-4. Required Form of Contract. Under its the downward adjustment provisions of the
ordinary conditions the acceptance of a bid by solicitation, the bid is rejected as nonresponsive.
the Government must be in writing. This is espe- Where a bidder deletes the adjustment clause
cially true where a statute requires the contract from its bid, the bid is rejected as nonresponsive
to be in writing. However, under emergency since the downward escalation provisions are
conditions, oral contracts have been upheld by thereby limited. Where a bidder decreases the
the Armed Services Board of Contract Appeals. maximum percentage of escala- tion stipulated in

5-5. Types of Contracts to be Awarded the Request for Sealed Bids, the bid must be

After Sealed Bidding. Contracts awarded after eval- uated at the base price on an equal basis

Sealed Bidding must be of the firm fixed-price with bids that do not reduce the stipulated ceil-

type, except that fixed-price contracts with ing. However, if, after evaluation, the bidder

economic price adjustment clauses may be used offering the lower ceiling is in a position to

where some flexibility is necessary and feasible. receive the award, the award must reflect the

5-6. Economic Price Adjustment clauses lower ceiling.
(reflecting such items as changes in labor tates) 6. FORMING CONTRACTS BY NEGOTIAT-

-I,;.: are not normally desirable, but, in appropriate ING OFFERS
cases, clauses providing for upward and down-

"j ward revision of prices are used in order to pro- 6-1. We have seen that, as a rule, sealed

-, tect the interests of both the Government and bidding under full and open competition is the

supplier. Where the Contracting Officer, on the preferred method of procurement. Advantages of

basis of knowledge of the market or previous competition are sometimes more assured by use
solicitations for like items, expects that a .equire- of this method. Basic assumptions that cir-

ment for firm fixed-price bids will unnecessarily cumstances arc normal and that the competitive
restrict competition, or unreasonably increase bid condition exists must, in fact, precede the deter-

prices, Request for Sealed Bids may include an rnination that sealed bidding shall be used. The

Economic Price Adjustment clause. Any history of Federal procurement attests to the fact

Economic Price Adjustment clause must provide that formal advertising (now called sealed bid-
an escalation ceiling identical for Al!i bidders so ding) is inadequate in a number of procurement

that each bidder is afforded an equal opportunity circumstances. This section discusses the limita-

to bid. tions, prohibitions, and conditions that prescribe
-Rathe use of negotiation in procurement.o . 5-7. Where a Request for Sealed Did does

not contain a price adjustment clause, bids 6-2. The Concept of Negotiation. Negotia-
received which quote a price and contain a price tion is a process of conferring, bargaining, or dis-
adjustment provision with a ceiling above which cussing with a view toward reaching agreement.
the price will not escalate, are evaluated on the It involves bargaining between buyer and seller
maximum possible escalation of the quoted base with the objective of reaching an agreement on
price. If the bid is eligible for award, the Con- the price, terms and conditions of the transac-

tracting Officer must request the biddei to agree tion. In terms of the acquisition process, negotia-
to the inclusion in the award of an approved tion is any method of forming acquisition con-
Economic Price Adjustment clause subject to the tracts without sealed bidding. In general terms,

same ceiling If the bidder will not agree to such negotiation is used when. (1) there is no evi-

approved clause, the award may be made on the dence, or insufficient evidence, of a competitive
price situation; (2) urgent requirements override
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tie delays normally incident to formal advertis- o SBIR's (Small Business Innovative
ing; or (3) public policy considerations supersede Research [organizations])
the benefits to be gained from formal advertising. o Small purchases (up to $25,000 - [NOTE

6;3. With the passage of CICA in July -- A LARGER BUY SHALL NOT BE SPLIT
1984, the methods and focus of negotiated pro- OR SEGMENTED TO COME WITHIN THIS
curements were simplified and clarified. The Act CEILING])
recognizes that there are two types of negotia- o Small Business set-asides
tion; competitive and noncompetitive. It
simplifies using competitive negotiation, which it o Architecture and Engineering

now calls "competitive proposals', by dispensing o Basic Research
with the justification requirements known as o GSA multiple award schedules. These
Determinations and Findings. It allows this buys may be awarded with or without negotia-
method, "if sealed bids are not appropriate under tion discussions as appropriate, to firms within
clause (A)", [Clause (A) is 10 U.S.C. § competitive range, based only on solicitation fac-
2304(aX2XA), which prescribes sealed bidding tors in the solicitation.
Use]. s4. C piv pp6-6. When sealed bidding, competitive pro-

6-4. Competitive proposals (10 U.S.C. § posals or limited competition (6-5 above] are not
2304(aX2)(B)) have been in use under the name possible, then and only then may sole source
of "competitive negotiations" since at least 1961. procurement be made. The CICA says -- "The
In fiscal year 19?3, the Federal Procurement head of an agency may use procedures other
Data System reports that the Federal Govern- than competitive procedures (for using sole
ment bought thirty-plus percent (30%+) aggre- source)"-[10 U.S.C. § 2304(c)]. There are seven
gating fifty one billion dollars ($51,000,000,000.) exceptions, set out below verbatim:
using this method. Congress wants the Executive
agencies to use it even more, thus the (1) the property or services needed by the agencyagencis of pess (o Ds m , F s d ey are available from only one responsible source orsimplification oponly from a limited number of responsible sources
choice if sealed bids are not appropriate [See 6-3

and no other type of property or services willabove]. This emphasis arises in an attempt bysaifthneoteanc'ndrhrm]

Congress to get the Executive department to s tha n e
obtain even better values for the tax dollar. (d)(1) For the purposes of applying subsection
From its several public statements, the Congress (c)(I) -
has questioned whether we are getting those (A) in the case of a contract for property or ser-
values under negotiated sole source procurement vices to be awarded on the basis of acceptance of

methods [1983 $96,000,000,000, equaling 57% of an unsolicited research proposal, the property or
money spent]. services shall be considered to be available from

6-5. Competitive proposals include many only one source if the source has submitted an
categories of buys. The first category is all buys unsolicited research proposal that demonstrates a
that involve full and open competition, when not concept that is (i) unique and innovative or. in the
using sealed bidding procedures. The next case of a service, for which the source demon-
several categories are forms of limited competi- strater . unique capabdity of the source to provide
tion - They are: the service: and (ii) the substance of which is not

otherwise available to the United States and doesnot resemble the substance of a pending competi-
but excluding a given vendor, to establish or "r
maintain an alternate source of supply, to: tive procurement: and

(A) Increase competition /B) in the case of a follo% )n contract for the
conttinued development or production of a major

(B) Assure having an adequate national system or highly specialized equipment or the con-
defense manufacturing base, or, tinued provision of highly specialized services, such

(C) To establish or maintain for national property or services may be deemed ,.vailable only
defense an engineering, or Research and from the original source and may be procured
Development capability using educational, other through procedures other than competitive pro-
nonprofit institutions, or federally funded cedures when it is likely that award to a source
research and development centers. other than the original source would result in--
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-A-

(t) substantial duplication of cast to the Untied (e) The head of an agency using any procedures
States which L; not expected to be -cow,..d other than competitie procedures to procure pro.-
through competltion; or perty or services by reason of the application of

(ii) unacceptable delays in fufilling the agency's this subsection shall request offers from as many

needs. potential sources as is pracicable under the cir-
cumstances (10 USC § 2304(e).)

(2) the agency's heed for the property or services

is of such an unusual and compelling urgency 07

that the United Sates would be seriously injured (7) the head of the agency
unlk= the agency is permitted to limit th,- number (A) determines that it is necessary in the public

• rces from which it solictt bids or proposals; interest to use procedures other than competitiv
tver. ... (e) The head of the 2gency ..... procedures in the pvticular procurement con-

.shall request offerr from a2s many potential cerned, and
sources as ts practicable undeo the circumstance4
(and)1 the justification and approval required by (B) notifies the Congress in writing of such deter-

paragraph (f)(J)(10 UrC § 2304) may be made mination not less than 30 days 5efore the award

after the contrect is awarded, (10 U.SC § of the contract.

2304(0(2)) (dX2) The authority of the head of an
agency under subsection (c)(7) may not be

(3) it is necessary to award the contract to a par-
ticular source or sources in order (A) to maintain delegated. (10 U.S.C. § 2304(d)(2).)

a facility. producer. maotufacturer, or other sup- (0(2) . . .'The justification and approval
plier available for furnishing property or services requested by paragraph (f)(1) is not required in
in case of a national emergency or to achieve the case of a procurement permitted by [this]
industrial mobilization, or (B) to establish or subsection (c)(7). . (10 U.S.C. § 2304(f)(2).)
maintain an essential engineering, research, or 6-7. Justification and Approvals. The Act
development capability to be provided by an edu- (10 U.S.C. § 2304(0(1)) imposes stringent appro-
ctional or othier nonprofit institution or a vals of other than competitive contracts. These
federally funded research and development center; provisions are printed verbatim below:
(4) the terms of an international pgreement or a (l)(1) Except as provided in paragraph (2). the
treaty between the United States and a for.~en head of an agency may not award a contract
government or international organization, or the using procedures other than competitive pro-
written directions of a foreign government reim- cedures unless -
busing the agency for the cost of the proc.,rement () the Contracting Officer fot the contract
of the property or services for ;uch government, Justifi-s the use of such procedures it# wriing and
have the eff.ct of requiring the use of procedures certifies the accuracy and completeness of the
other than compeitih'e procedures: justification;

() a statute expressly authorizes or requires that (B) the justification is approved -

the procurement be made throuigh another agency
or from a specified source, or the agency's need is (i) in the case of a contract for an amount

for a bratrd-name commerctal item for authorized exceedtig S10GtXX0 (b., equal to or less than
resale: [however] 'In no case may the head of an $1,000,000) by ti ,onprtitkn advocate for the
agency - (B) procure property or services from procunng activity 'wtho., jurther delegation)
another agency unless such other agency complies (d) in the case of , contract for an amoun,

fully with the requirements of this chapter in its exceeding $1,000,0Y0 (but equal to or less than
procurement of such property or service.' (10 $10000,000), by the head of the procuring
US.C § 2304(f)(5)(B).) activity or a delegate who, if a member of the

The restriction in clause (B) is in addition oned forces, is a general or flag officer or, if a

to, and not in lieu of, any other restriction pro- civilian, is -iring ir a position in grade GS-16 or
vided by 12aw. above under the General Schedule (or in a carn-

parable or higher position tinder another(6) the disclosur.- of the agency's needs would
schedule); or

compromi t the rational tecurity unless the
agency is permitted to limit the number of sources (ii) in the case of a contract for an amount
'from which it solicits bids or p-oposals, [however] exceeding $10,000,000. by the senior procurement

execu-ive of :he age 'cy designated pursuant to

5-17

[1



sectlon 16(3) of the Office of Federal Procure- curement of such property or services.

ment Policy Act (41 U.SC § 414(3)) (without The restriction contained in clause (B) is in
further delegation): and addition to, and not in lieu of, any other restric-

(C) any required notice has been published with tion provided by law.
respect to such contract purscant to section 18 of 6-10. Always, te any law there are excep-
the Office of Federal Procurement Policy Act and tions. Such an exception to the approval and
all bids or proposals received in response to that justification requirements of ((1) through (f)(3)
notice have been considered bp the head of the [of 10 U.S.C. § 2304] above, is a procurement
agenc., made under the 'Act of June 25, 1938 (41 U.S.C.

6-8. The approvals in para 6-7 supra are § 46 et seq.), popularly referred to as the
based on the justification required by 10 U.S.C. § Wagner-O'Day Act.' [This Act is the one that
2304(f)(3) printed verbatim below: provides for the Government to buy products

from workshops of the blind or disabled.]()() he Justfication required by paragraph Another exception relates to small business. HR
(1)(A) shall ioclude - 4209, the Small Business Federal Procurement

(A) a description of the agency's needs: Enhancement Act of 1984, exempts both 8a
(B) an identification of the statutory exception awards and SBIR's and set asides, competitively

from the requirement to use competitive pro- conducted.
cedures and a demonstration, based on the pro-

posed contractor's qtilifications or the nature of 7. EVALUATION CRITERIA
the procurement of the reasons for using the 7-1. The CICA provides that evaluation
excepton: criteria in contracts will be clearly set out and

(C) a determinution tha; the anticipated cost will awards made only on the basis of criteria so set
be fair and reasonable, out in the proposal or sealed bid request, [10

(D) a description of the trarket survey conducted U.S.C. § 2305 (b)(l)]. This law draws a distiuc-

or a statement of the reasons a market survey was tion between criteria )it a sealed bid versus corn-

not conducted: petitive negotiation. In 10 U.S.C. F 2305 (b)(3), itprovides, "..shall award [or sealed bids] . . . l[
()a listing of the sources, if any. thai expressedprvds ... salwrd[reldbi]

(E) dto bidder whose bid . . . is most advantageous
in writing an Interest in the proc.rernent:and considering only price and other price-related

(F) a statement of the actions, if any, the agency factors included in the solicitation." This section
may take to rmove or overcome any barrier to necessarily implies purchase of a generally
competition be,'re a subsequent procurement for market available product where quality [function

such needs. performed] and delivery are basically uniform, so

(4) The Justification required by paragraph that price is then primarily the only remaining
(J)(1)(A) [above] and any related information shall determinant of award.
be made available for inspection by the public 7-2. In competitive proposals, 10 U.S.C. §
consistent with the piovisions of sc 552 of title 5 2305 (b)(4)(D), it states " . . . the head of the

U S.C, agency shall award a contract... to the respon-

6-9. There are some acditional specific sible source whose proposal is most advanta-
prohibitions imposed when using other than geous to the United States, considering only price
competitive procedures, as foflows: and the other factors included in the solicitation.

[Emphasis added]. Note that this does not say0(5) In no case mny the head of an agency
nprice related factors" as does 7-1 above. --

(A) enter into a contract for property or services Therefore any and all factors; technical, human,

using procedures other than competitive pro- survivability, etc., etc., may be considered, as
cedures on the basis of the lack of advance plan- well as life cycle cost, as evaluation factors.

ning or concerns related to the amount of funds 7-3. Such provisions have furnished the

available to the agency for procurement functions; legal framework and standards for judging the
or

negotiated award and defining the legal
(B) procure property or services from another qualifications therefor. However, the following

agency unless such other agency complies fully problem areas have emerged:

with the requirements of this chapter in its pro-
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(1) Competitive Range. After receipt of proposals so technically inferior as to render
proposals and resolution of any questions regard- meaningful discussions impossible.

,, , , ing the acceptance of late proposals, the procur- 7-4. What Constitutes Discussion: After
ing activity must determine with whom it vill receipt of proposals and establishment of com-
conduct discussion, i.e., who is within the 'com- petitive range, the procuring agency will nor-
petitive range.' In determining what is a com- mally begin discussions with those offerors
petitive range, the Comptroller General has within the competitive range. The concept ofstated that negotiation should be conducted with negotiation w~as described by the Comptroller

offerors submitting proposals which are found to General as follows:
be! in a competitive range and that the meaning 'Th term 'negotiation' implies a series of offersof such determinations, perticularly regarding "h em'eoito'ipisasre fofr

technical considerations, is a matter of adminis- and counteroffers untl a mutuali saisfacorv
trative discretion which will not be disturbed in agreement is concluded b the parties. Title 10
the absence of a clear showing that such deter- US.G. § 2304(g) implements and clarifies the

mination was an arbitrary abuse of discretion. In definition of that the term 'negotizte' must be

other words, this determination is a judgment read in conjunction with 1O D.SC § 2304(g) to
question within the discretion of the agency. The include the solicitation of proposals and the con-

quetio wihinthedisreton f te aenc. Teicdt soittion orpsalsion he cn-t

question then arises to how far out of line must a duct of written or oral discussons when required,

proposal be in order for the agency to say that it as well as the making and entering into a con-

is outside the competitive range and therefore tract." 45 Comptroller General 417 (1966).

not subject to further discussion with the sup- [Note -- The CICA contains the following
plier. It should be pointed out that the issue of language 2305 (b)(4)(B) "the head of the agency
competitive range in negotiation is not analogous shall conduct, before such award, written or oral
to the issue of responsiveness in sealed bidding. discussion with all responsible sources who sub-
This was emphasized by Comptroller General mit proposals within the competitive range. ..
decisions stating that the primary consideration So the new law reaffirms the language above in
in negotiated procurements is not the responsive- the case cited.]
ness of proposals but the discussions (i.e., nego- (1) After receipt of proposals or quota-
tiations) with Pll offerors within a competitive tions, no information contained in any proposal
range. In this connection, it should be noted that or quotation, or information regarding the
when a determination is made to conduct nego- number or identity of the offerors, shall be made
tiations with all offerors within a competitive available to the public including also other
range, nonresponsive proposals are not automati- offerors or to anyone within the Government not
cally excluded from consideration but may be having a legitimate interest therein. The Con-
clarified or supplemented to bring them within tracting Officer will then conduct negotiations
the terms of specifications if they are determined with the prospective contractors, and he may not
to be within the competitive range from the furnish any information to potential suppliers
standpoint of both price and technical considera- which alone or together with other information
tions. may afford them any advantage over othern.

(2) The reason that responsiveness does Furthermore auction techniques are strictly
not play the role in negotiation that it does in prohibited nor may "technical transfusion' be
competitive bidding is that the flexibility of nego- used to upgrade competitive proposals. Once
tiations allows the supplier to change his initial the decision has been made to conduct discus-

proposal both a to price and technical con- sions, then discussions must be entered into con-
siderations, and this serves the basic policy of currently with all suppliers within the competi-
encouraging the maximum poss-ble cormp~itio tive range. it might be noted that a Contracting
in negotiated procurements. Therefore, the Officer's acceptance of a contractor's ack-
Comptroller General has held that a supplier nowledgment of an amendment to the solicita-
may not be determined to be outside the com- tion after tiMe date set for receipt of proposals has
petitive range because his in.ttal proposal was been held to constitte "discussions" within the
unreasonably low, or technically inferior when meaning of 10 U.S.C. § 2304(g) so as to impose
the desired technical characicri~tcs vere not the concomitant obligation on the Government
specifically set forth ii, thc request fof proposals. to -.onduct negotiations with all other offerors
However, negotiations need not be conducted on xAithin the competitive range.
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(2) Evaluation Criteria. In order to obtain use of this procedure where: (1) available
1. aximum practical competition contemplated specifications or purchase descriptions are not
by the statutes and regulations, the Comptroller sufficient or complete to permit full and open
General has consistently held that the criteria to competition without technical evaluation; (2)
be used in making the award must be clearly set definite criteria exist for evaluation of technical
forth in the solicitation. The CICA codifies this proposals; (3) more than one technically qualified
in 10 U.S.C. § 2305(a)(2)(A)-(B). The require- source is expected to submit a proposal; (4) a
ment to disclose evaluation criteria has been firm fixed-price type of contract will be used;
extended by the Comptroller General to include and (5) sufficient time will be available for use of
the relative weights as between the various the two-step method.
evaluation factors. In addition, a failure to follow -3. After receipt of the proposal, a techni-
the criteria set forth, or the substitution of new cal evaluation of the proposal is made. Sources
criteria without informing all potential offerors whose technical proposals are not acceptable are
will result in an improperly negotiated procure- notified of that fact, and are notified in general
ment. terms of the basis for the determination. Techni-

(3) Price and Other Factors. The courts cal proposals that are marginal are given special
have overturned an award made where only one consideration so as to bring them up to an
of five offerors who submitted otherwise accept- dcceptable status, if possible, by discussion. This
able proposals was asked his price. Complete would be appropriate, particularly in cases
failure to require price has been held to consti- where only one or two contractors responded.
tute an abuse of discretion for which the courts 8-4. Requests for Sealed Bids are issued
will grant relief. Schoenbrod, Trustee, v. U.S., 410 only to those sources whose technical proposals
F.2d 400 (Ct.CI., 1969). have been eviluated and determined to be

7-5. In summary, what constiluies the acceptable under step one.
competitive range" and significant factors is 8-5. Some fundamental rules apply to the

within the broad discretion vested in the Con- two-step sealed bidding procedure. They are: (1)
tracting Officer. These concepts require careful in order to be responsive, bids must conform in
analysis, and sound judgment, exercised under all material respects both as to method and timel-
the particular circumstances of the procurement iness; (2) a late bid is considered for award only
involved. The definitions of these concepts if it is received before award and acceptance is
should be flexible within the overriding con- authorized by one of the circumstances set forth
sideration that the Government's best interest be in FAR 14.304-3; (3) only those bidders whose
served, price and other factors considered. A technical proposals were acceptable after step
summary posture of the Comptroller General one are to be solicited for price quotations in
may well be expressed thusly: all evaluation fac- step two, and (4) in step two, the low bid must
tors that are uniform and reasonable will be be accepted even though another bidder's propo-
upheld in making an award. sal may appear more desirable, at a very slightly
8. TWO-STEP SEALED BIDS higher bid price.

8-1. The two-step procedure is an excep-
tion to the usual method of sealed bidding. It is
used when definitive design and/or performance
specifications are not presently available and is
used to promote maximum effective competition.
The procedure involves two steps: (1) a request
for submission, evaluation, and if necessary, dis-
cussion of a technical proposal without pricing,
to determine the acceptability of the supplies or
services offered; and (2) sealed bidding solicita-
tion confined to those offerors who have submit-
ted acceptable proposals in the first step.

8-2. Two-step sealed bidding ig limited as
to use. The regulatory authorization permits the
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CHAPTER 6

FUNDING CONTRACTS

History shows that Governmrert fiscal may r,ot impound the money and cancel the pro-
management has been subiect to constant jett without tie express consent of Congress.
change. As a consequen',e, care must be exer- This Act brought to an end the idea that the
cised by examining thoroughly any reference Executive branch could refuse projects insisted
relating to thia subject for current applicabiiLy. upon ty the Congress by the simple expedient of
Therefore, this chapter will discuss in a 1eneial not spending the money. The Act provides
way the various legal facets of fiscal management detailed procedute.i for the President to follow
and funding for the purpose of pointing out to obtain the consent of Congress for not spend-
problems involved and the means tlhat may be ing appropriated funds.
used in solv;ng then.

2. PROGRAMMING AND BUDGETING
1. OVERVIEW 2-1. The Budget and Accounting Act of

1-I. Tile appropriation cf public funds by 1921. On June 19, 1921, the Congress created
the Congress and the use of such funds by the two aencies for establishing fiscal control in
Departments of Government for the procure- Govern'itent. One of these was the Office of
ment of supplies and services under contract, Management and Budget (utztil 1970 the Bureau
points out an interesting relationship. the separa- of the Budget), which reports directly to tie
tion of nowers between two branche% of the Presicient and assists him in developing the
Government--the Legislative and 'he Exe,.utive. National budget; often referred to as "The
This concept of "checks and balances" President's Budget." The other agency is the
emphasizes the relationship of these two General Accounting Office (GAO), which moni-
branches and shows the controls exercised by tors the, eipenditure of public funds. The GAO
one ove-r the other to preve't unauthorized is in the Legislative Branch of the Government

l -expansion of authority and power. Congress and reports to the Congress. These two major
authorizes the Departments of Government to agencies of the Government are primarily con-
expend specific amounts of money for specific cerned with budgeting, programming, investigat-
purposes and appropriates funds for those pur- ing, reporting, auditing management and funding
poses. The Departments obligate and expend procedures of the Government.
these funds within the alithorizations and limita- 2-2. Office ot Minagement and Budget.
tions imposed by the Congress. The General The 1921 Act has been amended many times to
Accounting Office, responsible to Congress, allow organizations and funct~ons to keep pace
watches over expenditures to insure compliance with rapid changes in national interests, events,
with the restrictions placed by Congress on the and requirements. This Act was amended on
use of the t.,,ds. July 1, 1970 to delete the Office of the Bureau of

1-2. It is riot uncommon for Congress to the Budget and replace it with the Office of
attach "riders" to appropriations acts iestrkiting Management and Budge; (OMB). This was esta-
the use of money appropriated. In addition to blished by 1970 Reorganization Plan No. 2,
establishing spccific restraints on how appropri- effective July 1, 1970, 35 F.R., 7959, 84 Stat.
ated money will be spent, Congress establishes 2085. Executive Order No. 11541, dated July 1,
sonic of the policies on how Governmehit con- 1970, 35 F.R. 10737, fu ther prescribes the duties
tractors may receive fipancial as,itavce on con- of the OMB pursuant to Reorganization Plan
tracts. The effect of such aid can be the expan- No. 2. On March 2, 1974, the Act of 1921 was
sion of production capability, increase of com- further modified to require the consent of the
petition and faster performance. Senate before the President's appointment of the

1-3. The Impoundment Control Act of Director and Deputy Director of OMB would

1974, 2 U.S.C. § 681 adds another fiscal control become effective. (P L. 93-250, 88 Stat II).

by requiring the President to spend the money 2-3. The Director of the OMB is directly
_ - appropriated for the purpose appropriatedi He responsible to the President. The Act, as
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amended and revised by Executive Order, also departmental expenditures or contracts that arz
outline6 the orgarization of the Office. When in violation of the law.
directed by the President, the Office makes 2-9. The Comptroller General may render
detailed studies of the departments and other advisory ru!ings to disbursing officers and to the
Governmental establishmnents to enable the heads of executive agencies. He also responds to
President to obtain greater economy and procurement officers on their submission of ques-
efficiency in organization, activities, appropria- tions affecting the award of a public contract
tions, assignments, and regrouping of services. "when the prompt resolution of such questions is

2-4. The OMB, under such rules and regu- necesszry or desirable as a prerequisite to the
lations as the President -ay prescribe, prepares making of an award." Frequently, the Comp-
the Budget and any proposed supplemental or troller General directly advises bidders who
deficiency appropriations; and to this end has the have protested awards to others.
authority to assemble, correlate, revise, reduce, 2-10. On the recommendation of the head
or increase the requests for appropriations of the of a Federal agency, the Comptroller General
various Departments or establishments. (31 may remit the whole, or any part, of liquidated
U.S.C. § 1104). damages assessed for delay in performing a con-

2-5. Th General Accounting Office (GAO). tract when he considers such action to be just
Congress established the General Accounting and equitable. This authority is extraordinary and
Office as an agency through which it might is exercised by the Comptroller General with
determine whether public funds were being spent caution. It requires strong and persuasive equities
in accordance with the Congressional constraints on behalf of the claimant before action favorable
which had been imposed. Tho_. investigative and to him will be taken.
reporting powers, as well as the decisions 'he 2-11. Because the General AccountingGAO rndes, have strongly influenced the fiscal Officer may ultimately pass upon the validity of a
and procurement policies of the Government. Government contract, and procedures leading to

2-6. The Comptroller General and the its execution, any discussioi of the law applica-
Deputy Comptroller General are appointed by ble to contracts must consider the opinions ren-
the President with the advice and consent of the dered by the Comptroller General.
Senate. They serve for fifteen years, subject to
retirement at age seventy (whichever comes 3. THE MILITARY BUDGET
first). The Comptroller General may not be reap- 3-1. Problems of national defense have
pointed, given the role of programs, budgets and account-

2-7. The General Accounting Office, under ing a prominence that makes front page news.
the direction and control of the Comptroller They are now the focal point of public interest
General, is charged with the audit and settlement in the formation of a policy to build up and
of the accounts of the Government. It deter- maintain current military strength. In 1949,
mines the validity and legality of expenditures so Congress made the "performance budget" man-
that the accounts of the fiscal officers can be set- datory for the entire Department of Defense, and
tied. Under his statutory authority to settle within three years following that date all of the
claims by and against the Unite.d States, the military services had reconstructed their
Comptroller General may enter into an "accord budgetary methods. Prior to this time it was vir-
and satisfaction" with a claimant which is bind- tually impossible to interpret expenditures in
ing upon the parties to the contract. terms of defense objectives or to put a dollar

2-8 Certain functions of the General sign on defense programs. The performance
Accounting Office have a direct impact on budget provided a means of analyzing the objec-
Government contracting. They are: the investi- tives of national defense in terms of the money
gation of all matters pertaining to the receipt, necessary to accomplish such objectives. It also
disbursement, and application of public funds, provided a means to relate costs to program

the recommendation to the President and to effectiveness.
Congress of legislation necessary to impro.z the 3-2. In order to understand the system, one
fiscal management of the Government, the irnves must be aware of the "break out" of major mili-
tigation of governmental acti,ities espec-ially tary programs. Appropriations for the Depart-
ordered by Congress, and reports to Congre,,s of ment of Defense in the 1949 program covered
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five broad functional categories. These were per- specific terms declare an appropriation to be
sonnel, maintenance and operations, major pro- made or that a contract may be executed."
curement, research and 3.6. The budget process, therefore, pro-
acquisition and construction of real property. vides the information (programs and dollars) on

3-3. In order to bridge the gap between which the Congress bases its authorization by
long range military planning and formulation of statutory action. Subsequent appropriation of
annual budget requests, the Department of funds by the Congress and their apportionment
Defense in 1970 reorganized the defense effort to Government agencies by the Office of
into ten (10) major military programs. This pro- Management and Budget (OMB) provides the
gramming system correlates all planning, pro- money required to buy the needed supplies and
gramming, resources, materia! and financial services.
management systems within all Department of 3-7. Before submitting the Department of
Defense components. Briefly, these major mili- Defense budget, the various Departments do atary programs are: (1) Strategic Forces, (2) Gen- considerable amount of preliminary work in

eral Purpose Forces, (3) Intelligence and Coin- planning, programming, coordinating and
munication, (4) Airlift and Sealift Forces, (5) review. In September or October of each year,
Guard and Reserve Forces, (6) Research and examiners from the Department of Defense and
Development, (7) Central Supply and Mainte- the Office of Management and Budget conduct
nance, (8) Training, Medical, and other General intensive reviews of the estimates submitted by
Personnel Activities. (9) Administration and the Mihtar Departments and Defense Logistics

and ~ ~ th otherr GeeaD-8 ntearteiew and Dencten phaisecAssociated Activities, ar.i (10) Military Assis- Agency (DLA). The consolidated requirements

further broken down of the Department of Defense are placed into
into program elemetl> and program costs. Allo- budget categories. These requirements are usu-
cations of approrriated funds are made by DOD ally "cut and fit' to an amount which, based
to it% agencies by programs, and all programs upon economic and political considerations, can
and elements are identified to the related be expected to gain approval.

apprpriaion uncton.3-8. In the review and enactment phase,

3-4. A program element is an integrated there are four major procedural steps. These are:
force or activity. It is a combination of men, review and adjustment, presentation to Congress,
equipment and facilities. For example, the B-52 execution and records keeping.
aircraft together with all the supplies, bases,
weapons, and manpower needed to make it 3-9. The joint review team (DOD-OMB),
effective, is an element. All the costs associated which also considers requests for reconsideration
with research and development, initial invest- by the Services, balances the requirements within
ment, and operation of the B-52 are pulled the framework of dollars expected to be
together within the logistics system. It is readily approved. Then, the budget is submitted to the
seen that this is no small task and it requires a 0MB which can make further revision and then

reporting system which starts at the lowest cost- prepares a Consolidated Federal Budget.

generating level and feeds information to all con- 3-10. In January of each year, the President
trol and management elements. presents the total Consolidated Federal Budget

3-5. Public funds may not be used for pro- to a joint session of Congress. The House and

curement of supplies and services without Senate assign the budget to committees and sub-
authorization from aud appropriation by committees for review. A series of formal hear-

Congress. The U.S. Constitution (Article I, Sec ings are then conducted at which each DOD
9, Clause 7) states: "No money shall be drawn Department presents testimony in support of its
from the Treasury, but in consequence of budget. When both Appropriations Committees

Appropriations made by Law . . . " The (House and Senate) approve the budget,
Authorization Statute (31 U.S.C. § 1301) states: appropriations bills are drawn up.
"No Act of Congress passed after June 30, 1906, 3-11. Differences between the House and
shall be construed to make an appropriation out Senate are resolved by Committees from each
of the Treasury of the United States, or to group. A Compromise Appropriations Bill is
authorize the execution of a contract involving then presented to the President for his signature.
the payment of money in excess of appropria- When the President signs this bill, it becomes the
tions made by law, unless such act shall in Appropriations Act for the fiscal year.
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3-12. Execution is the phase of the budget pay the amount due. When a contractor has
cycle which is concerned with controlling the delivered the supplies or services and the
funds which Congress has made available. This Government has accepted them, the obligation is
control involves financial plans, apportionment, liquidated by payment to the contractor. A
budget authorizations and allocations, budget "commitment" is an administrative reservation of
administration, and maintenance of records. funds against a future obligation on a contract.
These substantially represent the slicing up of 4-2. Limitations on Obligating Funds. The
the pie among the DOD Services and the further discussion of the OMB, GAO, and the budget
subdividing of each slice to major Department was designed to give the reader a casual acquain-
elements. The administration of funds through tance with the constitutional authority, the
records constitutes the comptrollers' reviews and separation of powers concept, and with the
analyses to insure that the money is used for the mechanics of appropriation and obligation. It is
purposes intended, in this area of obligations and funding that the

3-13. Finally, records on allocations and contracting officer may find himself directly
obligations are kept. Records of obligations involved. It is important, therefore, that he
incurred are continuously compared to money understand the limitations which the funding
allocated to insure that the Department does not process may impose upon him.
spend more than it has. 4-3. Anti-Deficiency Act. This Act pro-

3-14. Financial Control. Control of the vides that no Government officer or employee
funds made available by the Congress starts with shall authorize or create any obligation, or make
the OMB and permeates the Services to the any expenditure, in excess of an apportionment
office which ultimately makes a payment from ot administrative subdivision of appropriated
these funds. Even after an appropriation act has funds. It also requires that executive agencies
been passed by Congress and signed by the prescribe regulations for fixing responsibility in
President, funds are not available to a Govern- the event of a violation. For violations, the law
ment agency, such as DOD, until it has obtained provides:
a release in the form of an "apportionment" from 'An officer or employee of the United States
the OMB. This is the Office's distribution of Government or of the District of Columbia
amounts available in an appropriation of fund government violating section 1341(a) or 1342 of
account. It is an executive-level budgetary con- this title shall be subject to appropriate admmis-this title shal as periodit tois appoprat aftern
trol made on a periodic basis. Even after an trative discipline including, when circumstances
apportionment is made by OMB to DOD, no mtrrant. suspension from duty without pay or
obligation may be incurred by a Military Depart- removal from office.
ment until the Secretary of Defense has first
approved the Department's scheduled rate of An ocer or employee of the United States

obligations. Government or of the District of Columbia
government knowingly and willfully violating sec-

3-15. After the scheduled rate of obligation tion 1341(a) or 1342 of this tttle shall be fined not
has been approved, the DOD comptroller then more than 5000 imprisoned for not more than
divides it into allocations to make the funds 2 years, orboth.' 31 U.S.C § 1349,. 1350.
available to Military Departments who in turn
make the funds available by allotment to their 4-4. Time Limitations. Congressional limi-
subdivisions such as the Navy Commands, Army tations are placed on the use of appropriated
SCommands, and Air Force Commands. Depend- funds by either time or subject-matter restric-
ing on how much control is to be exercised, the tions. Time restrictions limit the time during
Departmental subdivisions may make allocations which funds may be obligated or expended, or
directly available for obligation and spending, or both.
they may further subdivide them into allotments 4-5. Appropriated funds are classified as
and suballotments. annual funds, multiyear funds or no-year funds.

Annual funds must be obligated during the year
4. OBLIGATION OF FUNDS for which they are appropriated or else they are

4-1. An "obligation" is a Government lia- lost for purposes of obligation; that is, theybility resulting from a contract, purchase order expire. Multiyear funds are appropriated for aor similar document. Legal duty is incurred to longer period, but have time constraints limitingthem to no more than five years. No-year funds
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have no "built-in" time limitation. However, sub- funds are appropriated. In order to provide for
F sequent appropration acts may--and very fre- the adherence to these purposes, the law states:

quently do--impose time constraints for funds Appropriations shall be applied only to the objecs
which have been previously appropriated, for which the appmpnatinnt were made except as

4-6. Although these time limits define the otherwise provided by law.
varying periods available for making an obliga- (31 U.S.C. § 1301).
tion, the funds carried in the annual appropria-
tion act are one-year appropriations unless the 4-10. Specific items accomplished under
act specifically provides otherwise. This is pro- subject matter restrictions have included such
vided by statute which reads: things as building a post office at a specific loca-

tion, or erecting a dam or building a ship. The
(a) The balance of an appropriation or fund Urn- appropriation specified by name the particular
ited for obligation to a definite period is available project and the specific amount of money. Exe-
only far payment of expenses properly incurred cution of the project required strict administra-
during the period of availability or to complete tion with no latitude on the use of the funds.
contracts properly made within that period of Since 1949, the DOD has been required by law
availability and obligated consistent with section to prepare its budget estimate and to administer

1501 of this title. However, the appropriation or its program so that the cost of performance of

fund is not available for expenditure for a period identifiable programs can be shown. This has

beyond the period otherwise authorized by law. resulted in a "performance type" budget wherein
(b) A provision of law requiring ihat the balance general categories of functions are established

of an appropriation or fund be returned to the and the appropriation act authorizes funds for
general fund cf the Treasury at the end of a these functions. Major categories of functions in
definite period does not affect the status of 1949 were personnel, maintenance and operation,
lawsuits or rights of action involving the right to major procurement, research and development,
an amount payable from the balance. 31 US.C § and construction. By eliminating specific item by
1502. item listings and using those general categories

instead, the Military Departments have far
4-7. Congress has provided some of the greater flexibility for programming and repro-

funds for the military departments in the form of gramming within the general appropriations.
no-year appropriations. Annual appropriations Since 1970, ten major categories (set forth under
force the Services to award their contracts on a the heading "The Military Program" in this
fiscal year basis. This causes gaps at the end of chapter) are being used.
each fiscal year while the following fiscal year 4-11. Multiyear Procurement. Multiyear
funds are being made available; thert're, con- procurement is a method for competitive con-
tinuing programs can be interrupted. No-year tracting for a period of several years (not overappropriations make it possible for the Services five) even though the total funds ultimately to be
to conduct expanded programs with continuity obligated by the contract are not available to the
over a several year period, contracting officer at the time the contract is

4-8. Annual appropriations are provided by entered into. Typically under a multiyear con-

Congress for such things as pay and allowances tract, funds are appropriated annually for a sin-
for military personnel, maintenance and opera- gle year's requirements. The contract is subject
tion, and for subsistence and normal items of to being cancelled or terminated by the Govern-
supply that can be delivered within two years ment. Cancellation would occur if, at 'he com-
after that fiscal year ends. No-year appropria- pletion of a fiscal year, the Government did not
tions can be provided for research and develop- continue the contract for subsequent fiscal years
ment weapons systems procurements, long lead due to a lack of funding. Termination would also
time construction, and similar long range pro- occur if during the course of the fiscal year the
jects. Government elected to terminate the remaining

4-9. Subject Matter Restrictions. Subject portion of the coatract for that year. The termi-nation liability would include both terminationmatter restrictions limit the use to which money charge for the year and cancellation charges for
may be put for accomplishing specific purposes, the remaining years. The contractor is protected
such as a program or project. Congress specifies from loss in this event by contractual provisions
in its appropriation acts the purpose for which
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allowing reimbursement for unrecovered, nonre- 4-14. A contracting agency may not use
curring cost included in prices for cancelled multiyear contracting for procurement financed
items. It is noted, however, that a ceiling has with annual year funds in the absence of specific
been placed on the cancellation amount which statitory authorization. Such funds are made
can normally be given to a contractor. Public available to a contracting agency only for the
Law 97-86, Dec 1, 1981, Section 909(b)(3) needs of the fiscal year and they must be obli-

amends § 2306(h)(3) of title 10, United States gated by the end of the fiscal year or returned to
Code, to state: the Treasury. There are some statutory excep-

Before any contract described in paragraph (I) tions. Congress has authorized the Department

that contains a clause setting forth a cancellation of Defense to enter into multiyear contracts with

ceiling In excess of $100.000000 may be annual year funds for base maintenance and cer-

awarded. the head of the agency concerned shall tain other services (and related supplies) to be
give weproposed c performed outside the continental 48 states, pro-

and of the proposed cancellation ceiling for that vided specified conditions are met. (50 U.S.C. §
contract to the Committees on Armed Services 2306(g)). DOD is aso authorized to enter into
and on Apprpriations of the Senate and House of contracts for periods of up to 4 years for supplies

Representatives and such contract may not then and services required for the maintenance and

be awarded until the end of a period of 30 days operation of family housing, using funds which

beginning on the date of such notification.' would otherwise be available only within the
fiscal year for which appropriated. (PL 91-I and

4-12. Multiyear contracting can result in 2, Sec. 512). Statutory exceptions aside, mul-
significant savings for the Government. The most tiyear contracting is conducted by using funds
immediate savings is the potential for reducing which are made available for an obligation for 2
start-up and other nonrecurring costs such as to 5 year periods of time. If funds are not made
special tooling and special test equipment, plant available for future year requirements, the con-
rearrangement costs, preproduction engineering, tract is then cancelled and the contractor is enti-
specialized work force training, and so on. tled to be paid a cancellation charge, not to
Under multiyear contracting the contractor can exceed a ceiling established in the contract, for
spread or amortize these costs over the full con- unamortized costs.
tract quantity rather than only over a single 4
year's quantity. In addition, recurring costs--
production costs that vary with the quantity ing for multiyear procurement may not exceed

being ordered, such as material and labor--can be $100 million unless statutory authorization is
reduced by using multiyear contracting. The obtained for a higher ceiling. (PL 97-86, Dec 1,

contractor can order materials, parts and com- 1981). As a result, DOD cannot use multiyear
ponents in economic lots for the full production contracting for a major acquisition unless

quantity. Also, learning curve economies and Congressional authorization is obtained to exceed
economies resulting from a stable work force are the $100 million limit. A $100 million cancella-

potential benefits of multiyear contracting. tion ceiling is still considered too low by many
industry and government people for major

4-13. The major disadvantages of multiyear acquisitions. Another restriction on the use of
contracting compared to annual contracting is

the reaer rsk o th Goernmnt esuling multiyear contracting pertains to the type of
the greater risk to the Government resulting costs which the contractor may recover under
from the longer contract. If funds are not made the cancellation clause. Under the multiyear
available for the full contract period or if the regulation (FAR 17.1), the cancellation charge is
design features of the item are changed, the based only on start-up or other nonrecurring
Government may find itself with useless parts costs. Any costs incurred by the contractor for
and with an obligation to reimburse the contrac- the performance of future year requirements
tor for its unamortized costs. Multiyear con- (recurring costs) are not generally recoverable.
tracting should be used selectively. It makes no Thus a contractor wanting to purchase material
sense to use multiyear contracting when the Tu otatrwnigt ucaemtra

for the entire multiyear reqtirements in advance,
requirements are subject to change, when the must assurnc thc risk that the contract will not
prospects of future funding are bleak, or whenthe ostbeneitsare inial.be cancelled. Many contractors do not want to
the cost benefits are minimal, assume this risk. It is possible that future

Congressional action may remove these prob-
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lems. The contractor can be protected from loss tion.
in.this event by contractual provisions allowing (C). Bonafide Need Rule. With regard to-.,. reimbursement for these unrecovered, recurringr b m ft nc r r rannual funds, the third test of validity is that the
costs included in prices for cancelled items. It supplies and services contracted for are intended
should be noted, however, that the inclusion of to serve a bonafide need of the fiscal year in
recurring costs in cancellation ceilings is an which the need aises or to replace stock used in
exception to normal contract financial arrange- that fiscal year. In the case of changes to "insev-
ments and requires approval by the agency head erable' projects which are contracted for out of
or his designee. (FAR 17.102-3(dX3)). annual funds but which extend over into another

4-16. No Year Procurement. No-year fiscal period, payments from the appropriation
funding and contracts which are entered into may continue to be made. That is to say, changes
with no specific time limitation will provide for which are provided for by a contractual provi-
notice, in writing, to the contractor of the availa- sion (and which are inseverable to the rest of the
bility of incremental funding. In the event such contract) are funded out of the same annual
notice is not given, the contract provides for appropriation which supports the basic contract,
"cancellation' of the contract and for certain even though the change occurs during a subse-
payments to be made to the contractor, but with quent fiscal period.
a fixed 'cancellation ceiling' cost to the Govern- (D). Obligation Functions. In executing
ment. his administration functions, the Administrative

4-17. Validity of Obligations. As previ- Contracting Officer (ACO) will frequently be
ously discussed, Congress may impose either called upon to sign and issue obligating docu-
time or subject-matter restrictions, or both, on ments; this act will obligate the Government for
appropriated funds. These restrictions must be payments to a contractor. Such obligation
complied with for a valid obligation of funds, actions must, of course, be within the ACO's
hence the Department of Defense (DOD) places authority and within the applicable budget allot-
strong reliance on controlling the use of ment and commitment. Also, in administering
appropriations through proper recording and cost reimbursable types of contracts, although
reporting of obligations. In order to determine the contract contains payment limitations, the
the validity of obligations, criteria have been ACO must always be aleil to contractor expen-
established by law and by decisions of the ditures to insure that spending does not exceed
Comptroller General. Several of these criteria or obligations or available funds.
'tests for validity' are discussed below. 4-18. Various Types of Contracts

(A). Availability of Funds. This test (A). Iasic Ordering Agreements (BOA).
includes both timxe and subject-matter restric- It should be noted that the Basic Ordering
tions. Annual funds may be obligated (by placing Agreement (BOA) is not a contract and that the
a contract, for example) only during the fiscal individual orders placed against a BOA are in
year covered by the Appropriation Act. If such themselves contracts which obligate funds.
funds are not obligated durinig the period, they Although these orders are usually placed by the
"expire' and are lost to the Department, so far Procuring Contracting Officer (PCO), authority
as new obligations are concerned. However, is frequently contained in the BOA for the ACO
obligated but unexpended balances from con- to place orders when requested by the PCO.
tracts of a specific fiscal year may be used to pay Orders may be priced or unpriced. If unpriced,
off obligations resulting from other contracts of funds in an estimated amount are nevertheless
that same specific fiscal year. obligated on the order and become the payment

(B). Definite and Certain Contract Ter..ea. limitation. In a BOA arrangement, then, the
An additional test of the validity of a contract as ACO must nerform specific actions relating to
an obligation is that its terms shall be definite funds. Controls by the ACO of BOA orders are
and specific. A contract that is indefinite is either essential. These should include a control on both
void or voidable; therefore, an indefinite con- overall fund status and on the ordering arrange-
tract, or one in which the amount of the ment. Extreme care must be exercised on fund
Government's obligation is uncertain at the time control because each order contains its own
of entering into the contract, is not enforceable. combination of fund limitations. Frequent coordi-
Hence, it does not serve to establish an obliga- nation with the corresponding comptroller corn-
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ponent to obtain agreement on records insures included in the fixed-price. It may establish only

against over- obligation. For order control, an an hourly rate, and the number of labor hours,
order control register is maintained to keep track and prices of materials and parts are negotiated.
ofevents on each order placed by PCO or ACO. For the input of defined work, the ACO issues a

(B). Ildefinite Delivery and Quantity "work order." Although funds are already obli-

Contract. Regulations authorize various types of gated for this item on the basic contract, the
indefinite delivery contracts when quantity ACO must keep an accurate record of dollars

requirement or delivery schedule are not known. used on each work order to prevent expenditures

Orders placed under indefinite delivery contracts in excess of the total obligated amount.

must comply with the terms and conditions of (3). Frequently, work is required which
the basic contract, but supplies or services are is "over and above" the work contemplated by
not specifically ordered by the basic contract. the fixed price. This will occur as the result of
ACO action to be taken on contract review and contractor tear down and inspection of the item
management controls ire basically the same a3 to be serviced. When an "over and above"
on a BOA. The indefinite delivery contract requirement occurs, the Contracting Officer will
should also contain minimum and maximum negotiate the price. He must make many determi-
amounts to be obligated and expended. nations in arriving at this price prior to issuing a

(C). Maintenance, Overhaul and Repair work order, which becomes the obligating docu-

Contracts, This type of contract is difficult to ment. In all cases, he must assure himself that

administer because of the many determinations sufficient funds are available for each category

and action3 required of the ACO. Services required (labor, materials, parts) and that

required under these contracts arc difficult to appropriate citations are included in the work

define because of the great number of differences order.
in the types of contracts used. One may find (D). Spares, Special Tools and Test
BOAs, Indefinite Delivery Contracts, Time and Equipment Contracts. Any end item of rilitary
Material Contracts, Labor-Hour Contracts, equipment requires support and maintenance.
Fixed-Price Contracts, or variations or combina- For a new item, spares and spare parts, special
uons of these. As in the previous types discussed, tools, test equipment and support equipment are
the ACO will actually be involved in obligating included as a contract requirement to cover an
funds. The judgments and controls exercised by initial period of operation of the end item. This
an ACO are more numerous and exacting. process of determining the range and quantity of

(1). The scope of work mnst be fully items is called "provisioning." These items and

understood. Study of the i.ontract should cover quantities are not firm at the time production
the same items as those in BOAs and Indefinite starts; therefore, the lists of spare parts with

Delivery Contracts. However, in Maintenance estimated unit prices are provided by the con-
Overhaul and Repair Contracts, one will find tractor for Government approval as early as pos-

separate funds cited for labor, materials and sible to insure that support items will be avail-
parts. Parts may even be further broken out by able with delivery of the end item. Orders to
contractor manufactured parts and contractor proceed with the manufacture of spare parts are
purchased parts. Management controls on funds placed b-Y the PCO through the ACO, or the
status and on order control registers are main- ACO may be authorized to issue these orders
tained, as on BOAs. The obligation actions on directly. These orders obligate funds based on

these contracts will largely involve the issue of estimated prices. Priced exhibits which include

work requests (orders). specific items, quantities and unit prices are later
submitted by the contractor at least 60 days prior

(2). Although the ACO will find fixed to the first scheduled delivery of spares. Unless
prices in the contract for defined work. the the responsibility is specifically withheld by the
actual performance of work may result in varia- PCQ, the ACO will negotiate firm prices based
tions in the price. The fixed-price portion m ay o the p c d e i bt n i se sp e mentald

on the priced exhibits and issue supplemental
include different methods of coverage of work to agreements which incorporate the orders issued.be performed. It may cover the total price of

repair or servicing of the complete article or (1). It should be recognized that the

subassembly; price per task performed; or any ACO may take two obligating actions in the pro-

other method which defines the scope of work visioning cycle; one when he issues the produc-
tion order and the other when he issues the sup-

6-8



plemental agreement. This latter action will only tionary with the PCO, who notifies the contrac-
-add (or conceivably, in some cases, delete) to the tor in writing if an overrun is authorized. The
sub~equently negotiated price. But in both purpose of the Limitation of Cost clause is to
actions, the ACO may not issue any obligating prevent Government liability for unauthorized
document unless funds are available. If additional overruns. Even so, if the contractor could not
funds are needed, he requests the PCO to furnish possibly have anticipated the overrun and the
the funds required. Government arbitrarily refuses to pay, the

(E). Cost-Reinbursement Contract. This Government may be held liable. This appears to
type of contract requires special attention to be the trend of recent court decisions which
funds control. Although obligation actions are seem to emphasize the word "unforeseeable'.
performed by the PCO, current knowledge of Also, ovenuns have been ordered paid when the
the status of a contractor's costs, contract limita- Government gave informal rather than formaltions of cost, and control of overruns are areas consent to the overrun. The requirement of a

requiring significant ACO action. A cost overrun writing was said to have been waived.
occurs when actual costs exceed the target esti- 4-19. Recording Obligations. The methods
mate of total costs. by which obligations are created against

(1). In a cost-reimbursement type of appropriated funds as well as the restrictions and
contract, it is important that any tendency limitations placed on these obligations, have been
toward cost overruns be controlled. A cost over- discussed. Now that the funds have been
run condition exists when the contractor is appropriated, apportioned, allocated, allotted,
unable to complete the work covered by the and suballotted, controls are needed to protect
contract within the estimated amount obligated, against over-obligation as well as to provide
The ACO continuously evaluates and controls figures of unobligated balances.
contract funding in relation to contractor pro- 4-20. A distinction should be made between
gress and costs incurred and forecasted. This the obligation and the recording of an obligation.
control may be exercised through contractor Only a contracting officer may contractually
periodic reports. Evaluation and analysis of obligate the Government. Generally, the obliga-
these reports will indicate cost trends "-hich are tion occurs when both parties have signed the
out of line with work accomplishment, indicating contract. The recording of this obligation is
a possible overrun or underrun. An underrun made by a comptroller element as part of the
exists when actual costs are less than estimated obligation- appropriations control system. These
costs. An overrun situation will require addi- controls basically involve the examination of
tional funds if work is to be completed; an obligation records and comparison of dollars
underrun requires contractual action to release available. The method of recording obligations

* . excess funds. becomes a rather important procedure for the
(2). The limitation of cost clause, con- exercise of adequate control. The recording of

tained in every cost- reimbursement type of con- obligations becomes the basis for the expendi-
tract, requires contractor notification to the con- tures of one-year and multiple year appropria-
tracting officer when the contractor anticipates tions. Against one-year appropriations, obliga-
that costs incurred or to be incurred within the tions represent the extent to which those
next sixty days will equal or exceed a stated per- appropriations have been used at the time addi-
centage of the estimated costs provided by the tional funds are requested from the Congress.
contract. (For example, seventy-five percent). Let us examine some of the general rules that

have been laid down by statute or by Comp-(3). When a cost overrun is anticipated troller General decisions.
or has occurred, there are various courses of
action open to the Government: terminate the 4-21. Section 1311 of the Supplemental
balance of the work and recoup obligated funds Appropriations Act of 1955 provides rules for
not yet expended, provide additional funds to recording an obligation. (31 U.S.C. § 1501). An
complete the work, or permit the contract work obligation must be supported by documentary
to expire within the estimated costs. The ACO evidence of a binding agreement, in writing,
must make his recommendations to the PCO and between the Government and a contractor. The
closely coordinate all subsequent actions. agreement must call for specific goods to be
Whether the overruni is to be funded is discre- delivered, real property to be purchased or

leased, or work and services to be performed.
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For this purpose, orders for supplies and services of Defense in an effort to improve financial
placed by one military Department against management within the Department of Defense.
another Government department are placed on The funds are described as either stock funds or
the same footing for recording obligations as industrial funds.
contracts between the Government and private 5-2. Stock Funds. Stock funds are used to
parties, (41 U.S.C. § 23; 31 U.S.C. § 1535). finance inventories of stores, supplies, materials,

* Although the criteria established by statute are and equipment designated by the Secretary. For
clear enough, application of these criteria to example, originally two stock funds were esta-
specific types of contracts can become quite blished for the Defense Logistics Agency (DLA);
involved, one provided the capital necessary for DLA to

4-22. Form of Contract. As the result of buy initial stocks of food for commissaries and
departmental rules and Comptroller General for subsistence in the armed services, the other
decisions, specific treatment is afforded to certain provided stock funds for DLA clothing, textiles,
types of contracts. These may be summarized as medical supplies, chemicals and similar items
follows: common to all military departments.

(1) Indefinite Quantity Contracts. The 5-3. Industrial Funds. Industrial funds are
total estimated amount cannot be recorded as an used to finance industrial types of operations for
obligation when the document is issued. services rather than supplies. For example, the
Recording is made only as each call or order is DLA has been allocated industrial funds to
placed, because each call itself contributes the finance the operation of clothing factories. The
specific obligation. USAF Military Airlift Command operates its

(2) Cost-Plus-Fixed-Fee and Letter Con- military airlift of people and cargo on an indus-
tracts. Only the fund limitation included in the trial fund basis. Military GOGO plants
contract may be recorded as obligations. (Government-owned, Government- operated) are

industrial plants which manufacture or perform
(3) Incentive and Price-Redetennination maintenance and overhaul of common equip-

Contracts. The amount of the target or billing ment.
price in the case of incentive and the fixed- price - '

in the case of Price-Redetermination may be 5-4. Each stock fund or industrial fund
recorded as obligations, operation establishes a supplier-customer rela-

tionship. The customer determines what, where,(4) Spare Parts. The price or the amount() a spdmabrecorded Pas Th orlithe en and when it wants an item, and the supplier
set aside may be recorded as an obligation when determines how much to buy, to stock, or pro-
(a) a specific order is placed withe contractor, duce, and to distribute. The customer pays the
(b) a production list approval with estimated supplier for the supplies or services, thus reim-
prices has been issued, (c) a priced spare parts bursing the fund and providing the capital for
list is included in the contract, or (d) a contract continuing operations.
formula contains an automatic determination of
spare parts requirements. 6. NONAPPROPRIATED FUNDS

(5) Change Orders. When a contract pro- 6-1. Nonappropriated funds arc funds not
vides for the Government's unilateral issuance of appropriated by Congress and consequently the
change orders which increase price, the obliga- expenditure of these funds does not involve the
tion must be recorded.t s ouse of taxpayers' money. For example, within the

(6) Purchase Orders. These orders of Department of Defense (DOD), these funds are
$10,000 or less will be recorded as an obligation generated by military and civilian personnel and
when issued. their dependents. They are used to provide a

comprehensive, morale building, welfare, reli-
S. REVOLVING FUNDS gious, educational, and recreational program

5-1. One method of funding Department of designed to improve the well-being of military
Defense operations which does not depend on and civilian personnel and their dependents. Pro-
annual appropriations by Congress, but is perty is purchased with these funds by post
intended to be furnished on a one-time basis, is exchanges, ship-stores, officer and non-
the establishment of working capital funds. This commissioned officer clubs as well as religious,
funding method was authorized by the Secretary welfare or recreational activities. i
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6-2. The nonappropriated funds are derived unlimited funds within various Government
primarily from the sale of goods and services to agencies creates an atmosphere which may tempt
DOD military and civilian personnel and their unscrupulous contractors to attempt abuses on
dependents. A distinguishing characteristic of the Government Procurement System. There
these funds ia that there is no accountability for are a number of Federal Statutes, and methods
them in the fiscal records of the Treasury of the to implement those statutes, that the Govern-
United States. (Department of Defense Instruc- ment can use in prosecuting Government Con-
tion - DODI 34-3). Regulations have been imple- tractors who may be engaged ;n illegal practices
mented by the various Services to regulate non- related to Government contracting.
appropriated fund activities. (AFR 34-3). 7.2. Falae, Flctitios or Fraudulent

6-3. While a non-appr 1oriated fund activity Statute, (18 U.S.C. § 287). This is a criminal sta-
is an instrumentality of the United States t-.te which states that:
Government, it is not generally subject to the Wever makes or presents to any person or
statutes and regulations governing procurement ojkvr in the civil, military, or naval service of the
from appropriated funds. This conclusion is United States or to any department or agency
based on the wording of the Armed Services thero, any claim upon or against the United
Procurement Act of 1947, as amended (10 U.S.C. Sitat or any department or agency thereof

§ 2303), which restricts its coverage of purchaewi knowing such claim to be false. fictitu. orf au-
or contracts for which payment is to be made at.en shall be fined not more than $14000 or
from appropriated funds. imprisoned not more than five years or both.

6-4. There is a question of the extent of the 7-3. Federal courts have interpreted this

Government's liability on contracts received by statute to cover almost any fraudulent claim paid
a nonappropriated fund activity within DOD By from the Treasury of the United States to a
the .Jvy 23, 1970 amendment to the Tucker Act Government Contractor. Payment is considered
(28 U.S.C. § 1346(a 2), P.L. 9 1.350), the Act to have taken place when the Government issues
was amended to bind the United States on con- a voucher authorizing disbure'rnent of funds.
tracts made with all service post exchanges. The Subcontractors are also held to this statute when
Act states: they seek payment illegally from a prime con-

For the purpose of this paragraph an express or tractor who is in turn reimbursed by the
implied contrac; with the Army ad Air Force Government. It is interesting to note that the
Exchange Ser ce, Navy Exchanges. Marine amount claimed is not relevant to the offense. A
Corot Exchange. Coast Guard Exchanges, or contractor who submits a series of small fraudu-
Exchange Councils of the National Aeronautics lent claims, rather than one large fraudulent
and Space Administration shall be considered an claim, can be prosecuted for each of these small
express or imilled contract with the United claims.
States 7-4. Fraud and False Statements (State-
The coverage of the amended statute does ments or Entries, Generally), (18 U.S.C. § 1001).

not extend beyond post exchanges to another This statute is also criminal in nature and states:
type of nonappropriated fund activity, such as a whver, In any matter within the jurisdiction of
guest house for relatives visiting patients at an any department or agency of the United States
Army hospital. (Swift-Train Co. v. United Slate knowingly and wil(fully falsifies, conceals or cov-
443 F. 2d 1 I 0 - 5th Cir. 1971). ers up by any trick, scheme, or device a material

fact. or makes any false, fictitious or frauduleni
7. FRAUD, WASTE AND ABUSE statements or representations or makes or uses

7-1. There is an increasing awareness of any false writing or document knowing the same
"white collar crime" in the United States. to contain any false. fictitious or fraudulent state-
Because of this awareness, greater attention is ment or entry, shall be fined not more than

being paid to this type of crime with respect to $1000 or imprisoned not more than five years
contractors doing business with the Federal orboth...
Govenment. As the world's largest purchaser of 7-5. The courts have broadly interpreted
goods and services, the Federal Government this statute. A criminal false statement may be
may be a ctive to business concerns engaging oral or in writing. In some circumstances, con-
in illega, practices. The common perception of cealment of a material fact which results in
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misinterpretation of the total situation by the 7-9. It should be noted that the bribery
Government can be interpreted as being a false offense is criminal in nature and is distinguished
statement. from accepting insignificant gratuities. Various

7-6. One area that could expose contractors Government agencies have regulations which
to the False Statement is the possibility of "buy- define the difference between significant and
ing in." A contractor may occasionally be insignificant gratuities. For example, Department
allowed to submit a below cost bid with the of Defense Directive 5500.7 forbids gifts valued
understanding that taking a loss on a specific at more than $5.00. Consult your counsel. Gen-
contract may be an expedient business decision. erally, Government employees should not accept
However, if the contractor submits a below-cost meals or lodging from a contractor unless it is
proposal with an intent not to perform at the impractical to obtain these items at Government
proposed price, he could be exposed to false expense. The value of the bribe is not material ifclaims liability under this Act. it is proven tnat the contractor intended to

influence the Government official. It may be7-7. There are a number of situations where difficult to prove inent, however, in a criminal
a contractor has to certify that cost and pricing proceeding.
data are accurate, complete, and current as of pr 10eeCin
the submission date. If the contractor 7.10. Conspiracy to Commit Offense or to
misrepresents this data, the Department of Jus- Defraud United States, (18 U.S.C. § 371). This
ice would have grounds to seek a criminal statute deals with conspiracy against the United
indictment under 18 U.S.C. § 1001 for the States and can be used to prosecute a contractor
contractor's knowing falsification of a material who agrees to act in conjunction with one or
fact or for making false statements in connection more other parties in the commission of an ille-
with obtaining a contract. gal act. The Act states:

7-8. Brery of Public Officials (18 U.S.C. If two or more persons conspire either to commit
§ 201). A statute which may be used in situations any offense against the United States or to
where contractors seek to bribe public officials is defraud the United States, or any cgency thereof

18 U.S.C. § 201: in any monner or for any purpose, and one or
more of such persons do any act to effect the

offoer, directly or Indirectly corruptly givesc object of the conspiracy, each shall be fined not
offers or promises anything of value to any public more than $100 0 or impeisoned not more than
official or petron who .Aas bwen selected to be a
public official or offers or promises any public
official or any person who has been selected to be 7-1l. Conspiracy is a separate offense
a pubic official to give anything of value a ,ny which is distinct from the actual offense being
other person or entity, with intent-- plotted against the United States. Therefore, the

(I) To influence any official act: or contractor could theoretically be prosecuted
(2) to influence such public official or person simultaneously for both conspiracy and the

who has been selected to be a public official to actual underlying offecte that was committed.
commit or collude in, or allow, any fraud, or Thus, the conspiracy statute permits the Govern-
make opportunity for the commission of any ment to charge a contractor not only with
fraud, on the United States; or violating a substantive ceminal statute on fraud,

(3) to induce such public official or such person but also with conspiring to defraud. Proof of
who has been selected to be a public official to do conspiracy to defraud under this act does not
or omit to do any act In violation of hit lawful require any showing of monetary or property
duty..., loss.
Shall be fined not more than $20.000 or three 7-12. False Claims Act, (31 U.S.C. § 3729).

times the monetary equivalent of the thing of Tis Act is the civil counterpart to the crimir-al
value, whichever is greater, or imprisoned for not fraud statute. It is a separate civil cause of
more than fifteen years, or both, and may be action which may be taken in addition to a crim-
disqualified from holding any office of honor, inal fraud conviction. The contractor, thus, can
trust, or profit under the United States, be charged under both the criminal and civil sta-
Another section of this statute sets forth tutes for false or fraudulent claims. The Act, as

the scame penalty for public ofiicials who accept a amended by 'The False Claims Amendments
bribe. Act of 1986,' states:
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Liability for Certain Act.- Any per- the amount of their backpay with interest, litiga-
son who ... knowingly present4 or tion costs, and attorney's fees.
causes to be presented, to an officer or 7-15. Government action against a contrac-

employee of the United States Govern- tor under this Act falls under a six-year statute
ment or a member of the Armed Forces of limitations, (31 U.S.C. § 3731 and 28 U.S.C. §
of the United States, a false orfraudu- 2415). This is one year longer than the five year
lent claimt for payment or approval.. criminal statute of limitations for fraud (18
ir liable to the United States Govern- U.S.C. § 287). Thus it can be seen that the
ment for a civil penalty of not less than Government still has an opportunity to sue the
$5,000 and not more than $10,00, plus contractor on civil grounds between the fifth and
3 times the amount of damages which sixth year after the right to sue under criminal
the Government sustains because of the grounds has expired.
act of that pe.,n.... 7-16. Fraudulent Clhms Under the Contract

As noted above, the False Claims Act imposes a Diputes Act of 1978, (41 U.S.C. § 601). Section
penalty of not less $5,000 and not more than 5 of the Contracts Disputes Act of 1978 directly
$10,000, plus three times the amount of the dam- relates to Contractor fraudulent claims and
ages the Government sustains. Violators can, states:
however, reduce their civil liability to twice the
amount of damages the Government suffered by Fraudulent Clahns
assisting in the investigation or exposure of any
false claim. f a contractor is uhable to support any

part of his claim and It is determined that such
7-13. The False Claims Act was passed Inability it attributable to misrepresentation of

during the Civil War to protect the public foci orfraud on part of the contractor, he shall be
treasury from false claims by contractors. It was liable to the Goerment for an amount equal to
expaive as originally passed and the 1986 such unsupported part cf his claim In addition to
amendments further broadened its already expan, all costs to the Government attributable to the
sive provisions based on the perception by cost of reviewing said part of his ciaim. Liability
Congress that contract fraud was dramatically under this subsection shall be determined within 6
increasing. 'Me Act is uyd against contractors ars of the commission oJ suca, misrepresentationwho bill the Government for nonexistent or of fact or fraud.

worthless goods or through fraudulent deceit by
ontissions of material facts relied on by the 7-17. The consequences of Section 5 of the
Government. Under the Act, a contractor must Disputes Act of 1978, at first blush, would seem

"knowingly" file a false claim. Knowledge is to impose additional liabilities on a contractor

defined as an actual, deliberate, or reckless disre- when he certifies (n claims over $50,000, Sec
gard of the truth or falsity of a claim. The 6(cXl) of the Act) to the accuracy and complete-
Government has to prove the falsity of the claim ness of his claim. However, this requirement is
only by a preponderance of the evidence, considered by many contractors as creating no

greater risk than previously had existed under
7-14. The False Claims Amendments Act the civil or criminal provisions of the Civil False

also reformed many other aspects of the False Claims Act (31 U.S.C. § 3729) or False State-
Claims process. The amendments 'efined the ment Act (18 U.S.C. § 1001). It should be noted,
"qui tam" or private party plaintiff provisions so however, the penalty for misrepresentation under
that the government may intervene more easily the Disputes Act can be greater than that of the
and assume the primary responsibility for Civil False Claims Act. Contracting Officers are
prosecuting the action. The private party increasirgly becoming a source of referrals to
plaintiff is still entitled to 15-25% of the the Justice Department where fraud is suspected
proceeds, reasonable costs, and attorney's fees. under the contract. Because of Section 6(a) of
If the Government doesn't intervene, the qui tam the Disputes Act, agencies are not authorized "to
plaintiff is entitled to 25-30% of any recovery, settle, compromise, pay or ,"herwise adjust any

Another change installs protection for claim involving fraud." This Section does not
"whistleblowers" against any retaliation or allow Contracting Officers to negotiate further
harassment which results from their participation with the contractor. They are given no choice
in fraud actions against their employer. The Act but must refer such matters for further investiga-
now provides for reinstatement with two times
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tion. Consequently, when fraud is suspected and 7-21. Conduct that is merely unethical in
the matter is taken out of the Agency's hands, the private sector can be criminal under Federal
flnil resolution will probably be made by the Statutes when dealing with the Government.
Juice Department. At th'* stage of investiga- Some items the Justice Department might iries-
tion, the contractor (if he has not already done tigate to show an intent to defraud are:
so) should seek advice frum his attorney. - alterations of Records,

7-18. 1he Program Fraud Civil Remedies - use of a "holding account" to enable a

Act of 1986. (H.R. 5300, Pub.L. 99-509). This contractor to perform an "after the fact" recon-
Act provides the DOD, among other agencies, struction of costs,
With an administrative remedy for handling fraud
cases of $150,000 or less. The entire investiga- - failure to disclose material facts before
tive and resolution process is handled before bidding,
agency administrative law judges, due process - failure to disclose material fhcts to audi-
and hearings concerns are provided for, and the tors,
administrative law judge's decision may be - a deliberate attempt by a contractor to
appealed to the appropriate district court. In remain ignorant about the facts which might
order to establish contractor liability, the have an adverse impact on his claim,
government must prove that the contractor had deceptive or unresponsive answers to
actual knowledge of the falsity of the claim or questions posed by auditors,
deliberately acted in reckless disregard or
ignorance of the truth. The Government dues - substitution of used products for new pro-
not have to prove the specific intent to defraud. ducts,
All actions under the Program Civil Fraud -bribing Government personnel.
Remedies Act based on false claims or false 7-22. "Hot Line" Information Gathering.

must be brought within six years of In January 1979, the General Accounting Office
the date of the false statement or claim. All civil (GAO) established a national "Hot Line" for
actions to recover penalties or assessments must
be initiated within three years of the date of the private citizens and Government employees to

administrative fraud determination. Contractors r incident o frudntwasteabse orultimately found to have submitted a fraudulentGovernment programs. Dur
ung the first six months, 10,000 telephone calls

claim may be penalized $5,000 and twice the were received. About one-third of these calls
amount falsely claimed, merited some further investigation. These "Hot

7-19. The Department of Justice. If a Line" calls are taken by members of the GAO
Government agency suspects that a contractor Fraud Task Force. "Hot Line" tips concerning
may be defrauding the Government, the facts the Department of Defense are referred to the
involved are transmitted to the Justice Depart- Defense Investigative Service; which may then
ment for review and a determination on what to forward them to an appropriate military investi-
do. The Justice Department will handle any sub- gation service. In addition to the GAO, the
sequent prosecution of a criminal charge against Office of Management and Budget (OMB), DOD
the contractor, under the direction of the Attor- and various other Government agencies also
ney General, (28 U.S.C. § 516). have "Hot Lines" established within their organi-

7-20. The Criminal Division of the Justice zations.
Department was reorgani7ed in 1977 to improve 7-23. Inspector General Act of 1978 (P.L.
prosecution of white collar crime. A Govern- 95452). The Inspector General Act (IG Act) of
ment Fraud Branch was established within the 1978 creates independent Offices of Inspector
Criminal Division Fraud Section for the specific General (IG) in twelve major civilian procure-
purpose of monitoring prosecutions for fraud ment agencies. It should be noted, however, that
against the Government. The Department of Jus- the Department of Defense was not required to
tice Fraud Branch is responsible for implement- establish an IG office under this Act. The IG has
ing the criminal statutes Jicussed previously. i duly to invest ugnl the agency's progranms and
They operate under the premise that taxpayer%' operations. By law, IG investigations are to be
money should not be spent paying for fraudulent separated from Agency influence. Potential crim-
or inflated claims or for inferior quality products inal matters must be referred to the Justice
which the Government didn't bargain for.
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Department for prosecution. Each IG Office the Defense Investigative Service (DIS). In addi-
reports to Congress twice a year. Although not tion, the IG for Intelligence may investigate
required to establish an IG Office, DOD must suspected fraud in intelligence related procure-
also submit semiannual reports to Congress on its ments. These investigative services have person-
investigations and criminal referrals. nel trained for administrative, civil and criminal

7-24. The IG Act created IG Offices in the investigations.
following twelve agencies: 7-27. Defense Investigative Service (DIS).

(1) General Services Administration DIS is the most recent DOD investigative

(GSA). I agency and is the only one that does not support
a specific military service. It was founded in 1972

(2) Department of Agriculture, and began criminal investigations in 1974. In

(3) Commerce, January 1978, DIS was placed under the DOD
(4) Housing and Urban Development, General Counsel's direct authority in order to

() Interior, protect its independence and provide more
effective liaison with the Department of Justice.

(6) Labor, DIS provides investigative support for the Joint

(7) Transportation, Chiefs of Staff, DLA, and all other DOD Agen-
(8) Environmental Protection Agency, cies. A substantial portion of its employees are

assigned to fraud investigation.
(9) Community Services Administration,

7.28. Air Force Office of Special Investiga-
(10) National Aeronautics and Space tions (OS). The OSI is considered the most suc-
Administration, cessful DOD Agency investigating white collar

(11) Small Business Administration, crime. OSI has trained its agents since 1950 to
(12) Veterans Administration. investigate fraud matters. It operates under staff

supervision of the Air Force Inspector General.
offices the previously esta- The Dirt.%tor of OSI also serves on the Air Staff.

blished offices in the Department of Health, Edu- All criminal actions which the OSI investigators
cation and Welfare, 1976, (42 U.S.C. § 3521), and discover in their investigation of a Government
the Department of Energy, 1977, (42 U.S.C. § contractoi are referred to the OSI Commander
7138). In September 1982, Public Law 97-252 in Washington, D.C. He is the only Air Force
modified the 10 Act of 1978 to also include an Officer permitted to refer these allegations to the
IG Office for the Department of Defense. It also Justice Department.
stated that no member of the Armed Forces,active or reserve, shall be appointted Inspector (A). The Air Force is working diligently
General of DOD. to eliminate fraud, waste and abuse from its7.25. I c Geea operations. The Air Force Secretary, Verne Orr,

7-25.stated in 1982 that the Air Force rcognize the
A owevsupervision othem a m adte i need for a coordinated, structured approach to
Act, however, gives them a mandate to investi- the problem. Consequently, an Audit, Inspection,gate their Agencies' operations and programs and Investigation Council was established. The

free from direct supervision. They have access Council is composed of the Air Force Aditor

to all records available to the Agency relating to Genrl th com mnd of th e Ai or
itsproram ad oeraios. hisha animpct General, the Commander of the Air Force

its pr sand operations. This has an impact Inspection and Safety Center and the Com-
on Government contractors, since the Audit and minder of tfhe Air Force Office of Special Inves-
Records clause in most Government contracts tigations. The Inspector General was designated
allows examination of their books and records by by the Secretary as the Air Force focal point in
the Government. Consequently, the IG can also its combat against fraud, waste and abuse.
request to review this contractor data. (13). The Council has developed a 'Fraud

7-26. Investigative Elements of the Depart- Indicators Handbook'. This Handbook was pro-
ment of Defense (DOD). Suspected fraud cases
within the Department of Defense are generally to ommnder areore managersthroughout the Air Force 'for the primary pur.
referred to one of four DOD investigative ser- pose of heightening awareness of the potential
vices; Army Criminal Investigation Division for fraud and providing managers with examples
(CID); Air Force Office of Special Investigations
(OSI); Naval Investigative Se;vice (NIS); and
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7-29. Army Criminal Investigation Com- ment; and when providing information, to be
md (CID). The United States Army Criminal accurate, complete and current. These normal

Investigation Command is the oldest military "arms length" dealings between the contractor
investigation service and is the sole agency and the Government will provide an environ-
within the Army responsible for investigating ment which should be mutually beneficial to
lionies. (It is interesting to note that in 1977 the both parties and ultimately reduce and eventu-

Army abandoned an attempt to change the ally eliminate most of the fraud, waste, and abuse
Widely used "CID" acronym to "CIC" because in the arena of Government Contracting.
of the wide public acceptance of the name
"CID.') CID elements are generally located at
Army installations and provide investigative sup-
port to Army commanders. To aid in ferreting
out fraud in Government contracting, the CID
has set up a training program for its investigators
for specialized procurement investigations. Upon
completion of a CID investigation of Contractor
fraud, CID Headquarters will provide the Justice
Department with a full report of the violation. In
practice, however, it is not unusual for local
offices of the CID to refer smaller fraud matters
directly to local FBI agents.

7-30. Naval Investigative Service (NIS).
The Naval Investigative Service is the Navy
agency responsible for investigating major crimi-
nil offenses, including that of a Government
Contractor making false claims, false statements,
or conspiracy to defraud the United States. It
maintains a worldwide organization supporting
both Navy and Marine Corps commanders. NIS
is commanded by a Director who reports to the
Commander, Naval Intelligence Command; who
in turn is responsible to the Chief of Naval
Operations. Naval and Marine Commanders must
refer all suspected major criminal activities by a
Government contractor to the NIS.

7-31. Summary. It can be seen that the
United States Government has a variety of
methods to combat "white collar" crime of
Fraud, Waste, and Abuse in Government
Acquisition. A number of Federal Laws, both
civil and criminal, can be used to fight this kind
of crime. Investigation and surveillance of this
tvu of ,:_dine im nerformed hy memher nf twe

Department of Justice, Inspectors General of
Government agencies, public and Government
employee participation by use of the "Hot Line',
and DOD investigative elements (DIS, OSI,
'ID, NIS).

7-32. The Government Contractor faces
many potential legal consequences in doing busi-
ness with the Government, The executives of a
contracting company, in order to protect them-
selves, should impress upon their employees the
importance of dealing fairly with the Govern-
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CHAPTER 7

FINANCIAL AID AND ASSISTANCE TO CONTRACTORS

Financial aid to contractors may assist in the risks of financing.
expanding production capacity, increasing com-
petition, speeding performance and furthering 2. PARTIAL PAYMENT TO CONTRACTORS
the Government's Small Business Program. To 2-1. Contract clauses are provided in
obtain these benefits, it is Government policy to Federal Acquisition Regulations (FAR) to permit
help finance contracts if this is likely to make partial payment to contractors before all supplies
performance more prompt and efficient. The pur- or services are completed and delivered. These
pose of this chapter is to touch upon the law and clauses can be used in fixed-prce, cost-type and
procedures which relate to this important aspect time and materials contracts. Payment clauses
of Government Contract Law. vary with the purpose of the particular contract

2. To minimize the need for financial assis- under consideration. Partial payments should not
tance, the Government emphasizes prompt pay- be confused with progress payments, however.
ment on all contracts to its prime contractors 2-2. Fixed.Price Contracts. There are
and also in payments by the prime contractors to different ways whereby a contractor is paid for a
their subcontractors. Government administrative contract that has a fixed price. The payment may
policy is designed to encourage this promptness be paid in full, or there may be partial paymentsi::~ ~ ~ ~ o paypadinflmrthreayntpril.amet
of payment. of the total contract.

1. THE NEED FOR FINANCING 2-3. Supply Contracts. The applicable
clause dealing with partial payment (FAR

1-I. A _it.ailoi may arise in defense con- 52.232-1), provides that the contractor will be
tracting in which a contractor must be chosen paid as he delivers acceptable goods. The dis-
and it is evident that financial assistance will be bursing office receives contractor invoices
required. Inadequate finances or credit can harm certified by cognizant Government personnel;

cl - contract performance as much as can the lack of and on the basis of these, it makes payments. The
productiosi facilities, manpower, or knowledge clause is not usually invoked unless a minimum
and skill. Financial strength of a prospective payment is due; this procedure reduces the cost
contractor, therefore, is an important but not of processing many invoices for small sums.
necessarily a controlling factor in contract place- FAR 52.232-1 sets the minimum payment so as
ment. To be considered for an award, a contrac- to: "equal or exceed either $1,000 or fifty percent
tor must have adequate financial resources or be of the total amount of this contract."
able to obtain them; it does not handicap a pros-
pective contractor who needs and seeks Govern- 2-4. Research and Development Contracts.
ment financial assistance, if he is otherwise The Payments clause for fixed-price research and

qualified, development contracts (FAR 52.232-2) provides
that payment will be made for accepted work.

1-2. It is the objective of the Department However, unless the contract states otherwise,
of Defense to deal with responsible contractors the contractor can only receive payment on
only. Contract awards to concerns of marginal parts of the work for which a price is separately
capability often lead to delays and failure in Statd in the contr.act,
obtaining delivery of needed items or services,
and to increasing costs. 2-5. Personal Services Contracts. Payment

on these contracts is made for services rendered
* 1-3. Determining the advisability of enter- over a specified period, or for deliveries of

ing into a contract financing program can be specific material. The contract schedule describes
difficult because the Government is acting simul- the rates. At the end of specified periods or on
taneously as a procurement agent and as a completion of described units of work, the con-
banker. In almost every marginal case, the deci. tractor submits invoices and time statements, and
sion must be made by a determination as to how he is then entitled to payment, (FAR 52.232-3).
unstable a contractor must be before the 26. Incentive and Redeterminable Con-• ~~~Government will deliberately refuse to accept 26 netv n eeemnbeCn
Gdetracts. Firm unit prices on fixed-price incentive
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and redeterminable contracts are not known contractors may require some financial assistance
prior to post-award pricing. Until then, payments from the Government. Progress payments in cus-
Are based on billing prices. The target price (tar- tomary amounts (customary progress payments)
jet cost plus target profit) sets the initial billing are the preferred way to supplement private
price for fixed-price incentive contracts. For financing, and may be granted upon the request
iedeterminable contracts, the stated price before of the contractor when the contract has a rela-
redetermination is used. tively long production cycle and is a specified

2-7. Cost-Reimbursement Contracts. Pay- dollar amount. Guaranteed loans are private
ments of cost and fee are made on cost- loans which the Government guarantees. They
reimbursement contracts as the contractor incurs are suitable in helping a contractor who has
costs. In a cost-reimbursement type supply con- several defense contracts or subcontracts. The
tract, however, payments will not be made more contractor and lender may, at times, prefer them
frequently than bi-weekly, in amounts approved to customary progress payments. Advance pay-
by the Contracting Officer, (FAR 52.216-7 thru ments are least preferred by the Government
12 and 32.504). These payments serve much the since they usually involve greater risk to the

same purpose as partial and progress payments Government than other types of financing and
on fixou-price contracts, and are made after the hence require closer supervision.
contractor submits periodic vouchers (or 3-2. Progress and advance payments may
invoices) which are supported by statements as be granted on foreign procurements as well as on
to the incurred costs the contractor claims are domestic contracts. Guaranteed loans, however,
allowable. The interim payments may be are generally not feasible for foreign contracts,
adjusted later for any audited amounts the Con- as difficulties in loan administration often arise. If

tracting Officer finds unallowable, guaranteed loans are used in such situations,

(A) The Cost Accounting Standards legal advice should be obtained about the proper
Board, pursuant to 50 U.S.C. App. § 2168 contract clause, since enforcement in a foreign
promulgated Cost Accounting Standards for the jurisdiction may be dependent upon the law of
DOD, defense contractors and other agencies the foreign country.
purchasing for DOD. The statute provides for 3-3. Private Financing. Generally, private
mandatory coverage, exemptions and waivers, financing takes one of three forms: the cus-
Part 30 - DOD FAR SUPP and Appendix 0 tomary type of commercial loan; a commercial
incorporate these standards into Government loan obtained by the contractor but guaranteed
operations. Even though the Board no longer by the Government; and a commercial loan with
exists, the standards are still in effect. the contractor executing an assignment to the

2-8. Time and Materials and Labor Hour lending bank of all the money due or to become
Contracts. Payments are computed by multiply- due to him under the contract.
ing the hourly rate by the number of direct 3-4. Customary Commercial Loans. The
labor- hours performed. Payments on vouchers usual type of commercial loan is one obtained by
submitted are made monthly, or even more fre- the contractor from a private financial institution.
quently, if approved by the Contracting Officer. The form that the loan takes could be either an

immediate transfer of money for a specific con-
3. FINANCIAL ASSISTANCE TO CONTRAC- tract, or the establishment of a line of credit
TORS which the contractor can use as the need arises.

3-1. The five mnethods ot financing Govern- T-his type of financial aid does rnot directly

ment contracts, in order of Government prefer- involve the Government.
ence are: Private financing, customary progress 3-5. Guaranteed Loans. Under this form of
payments, guaranteed loans, unusual progress financial assistance, the Military Departments act
payments, and advance payments. With private as 'guarantor' to private financial institutions
financing, the cortractor is able tu assign his which lend money to defense contractors, or
right to payment as security to a lender under subcontractors, for working capital purposes. No
certain conditions, (41 U.S.C. § 15). However, Federal funds are expended unless the borrower
since many defense procurements require large defaults on his loan or the lending institution
amounts of working capital, private financing demands purchase by the Government of all or
alone may not suffice. Large as well as small part of the guaranteed percentage of the unpaid
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principal on the loan. These are commonly 1940). This assignment provides security for a
called "V" loans, after Regulation V of the loan and makes it easier for the contractor to
Board'of Governors of the Federal Reserve Sys- borrow money. The standard Assignment of
,tn. Claims clause used in fixed price supply con-

(A) The prospective borrower makes tracts is FAR 32.802-3-4-5 and 52.232-23.

application for a loan to a private financial insti- (A) In time of war or national emer-

tution in the usual manner. The procedure is as gency, the provisions of the Assignment of
follows: Claims clause give additional protection to the

(1) If the financing institution is willing institution which loans the money on the basis of

to lend the money, but for some reason desires a the assignment. The Government is prevented

guarantee, it makes application to its district from withholding payments due under the con-

Federal Reserve Bank for guarantee. tract to satisfy an indebtedness of the contractor
when that debt to the Government arose

(2) The Federal Reserve Bank acts as independently of the contract.
the fiscal agent for the Government in the tran-
saction. It submits a copy of the application to 3-7. Dfrct Loans. In addition to the assis-
the applicable agency (in this instance, the Mili- tance of guaranteeing loans, the Government fur-
tary Department having the preponderance of nishes financial assistance in a more direct
defense business with a specific contractor) manner to contractors who are in need of such

which must make a decision as to the guarantee. assistance, i.e., by direct loans. The business loan
program of the Small Business Administration

(3) The Federal Reserve Bank also (SBA) is designed to provide needed financing
submits a copy of the application to the cog- credit to worthy small businesses when loans are
nizant Contracting Officer, who then makes a not available to them on reasonable terms from
determination as to the eligibility of the contrac- other sources. The primary purpose of this finan-
tor. The Contracting Officer submits a report of cial assistance is to provide small firms with
his findings, including a Certificate of Eligibility, funds to purchase equipment and materials, to
when appropriate, to the central procurement and and modernize operations, or to use as
office or contract finance office within the
guaranteeing agency. working capital.

(4) While gugranteein deter- (A) The SBA's loans are of two types,
eeligibility is beiing participation" and 'direct." In a participation

mined, the Federal Reserve Bank makes a credit loan, the Agency joins with a bank in a loan to a
or other financial investigation and then submits small business concern. In a direct loan there is
its reports to the guaranteeing agency. no participation by a private lender-the loan is

(5) The guaranteeing agency reviews made entirely and directly by the SBA to the
the reports of the Contracting Officer and the borrower; but by law the SBA may not make a
Federal Reserve Bank and approves or disap- direct loan if a participation loan with a bank or
proves the guarantee. If approved, the agency other leading institution can be arranged.
authorizes the Federal Reserve Bank to execute
the guarantee. This process can be accomplished either ()e a artcpan mye

in aperid offrom30 ti45hays under a loan guaranty plan (deferred
guarantee basis) or on an immediate basis. On a

(6) The financing institution then guaranty basis, SBA agrees that upon default of
makes the loan to the borrower. the loan as to principal or interest, it will pur-

3-6. Assignment of Claims. An assignment chase from the lender its guaranteed portion of
of money due under a contract is a widely used the outstanding balance of the loan. In agree-

means of transferring financial interests from one ments to participate in loans on a deferred basis,

person to aothcr in. rdinary commercial con- the SBA shall not commit itself in excess of 90
tracts. In the case of Government contracts, con- percent of the oniancc 0f te the loan outstand-

tractors having a contract providing for pay- ing at the time of disbursement, (15 U.S.C §

ments aggregating $1,000 or more, may assign 636). On an immediate basis, SBA purchases

the rights to the moneys due under the contract from the bank a fixed percentage of the original

to a bank, trust company, or other financing principal balance of the loan. An immediate par-

institution, including any Federal lending agency, ticipation may not be entered into, if it can be

(31 U.S.C 3727 - Assignment of Claims Act of done on a deferred guaranty basis.
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(C) It should be emphasized that the lead-time, generally considered to be six months
SBA, has specific limitations and circumstances or more for the first delivery, or when cash --.

%inder which loans will not be granted. These outlay for production will impact sharply on a
circumstances are primarily concerned with the contractor's working funds. Customary progress
type of applicant, the purpose of the loan, and payments are granted as a matter of course under
the availability of loans from other sources. these conditions, if a competent contractor has

(D) By law, the maximum amount SBA an adequate and approved accounting system
may have outstanding to any one borrower is and is financially responsible.
$350,000. There is an exception to the $350,000 3-11. Progress payments are not generally
limitation; the Pool Loan of $250,000 multiplied used on relatively small contracts with the
by the number of small businesses participating stronger and larger contractors. For this pur-
in the group corporation loan (15 U.S.C. § 636). pose, contracts under one million dollars are

(E) SBA Loans generally are repayable considered small. Contract size, however, has
monthly, and include interest on the unpaid bal- no bearing on payments to small business con-
ance. SBA's loans must be of such sound value, cerns when the contract otherwise meets the
or so secured, that repayment will reasonably be standard for such payments.
assured. 3-12. In scaled bids contracts, provision for

3-8. Customary Progress Payments. Pro- progress payments shall be made in Requests for

gress payments are made to a contractor as work Sealed Bids (RSBs) whenever the Contracting
progresses under a contract, even though sup- Officer considers that the period between the

plies or services have not been delivered. They beginning of work and completion of work will

are based on either costs incurred, percentage of exceed four months for small business concerns,

completion, or a particular stage of completion. and six months for other firms; and he also con-

They are used only with fixed-price contracts siders that progress payments will be useful or
and fixed-price subcontracts under cost- necessary. Also, this will be done when the pro-

reimbursement prime contracts, providing funds curement will involve $100,000 or more and bids
in advance of delivery to help finance long-lead- will likely be submitted by one or more small -

time procurements. For most procurements, business firms, or when the procurement is for _

progress payments are based on incurred costs. other than quick turn-over items.
However, construction, shipbuilding, ship repair, 3-13. Prime contractors are encouraged to
and ship conversion contracts usually use other make progress payments to subcontractors as the
criteria, such as the percentage of work com- prime receives them from the Government. The
pleted, or the phase or stage of completion. In Government then reimburses the prime. Progress
October 1986, the Congress lowered the progress payments may also be made under a cost-
payment rate to 75 percent of total costs for reimbursement prime contract if the subcontract
large firms and 80 percent for small ones. Pay- has a fixed-price. These payments are simply
ments are to be made monthly. reimbursed in the interim payments to the prime.

3-9. Progress payments ordinarily are liqui- 3-14. The subcontract provisions covering
dated by the contractor as items are delivered or progress payments should be essentially the same
work is performed and accepted. Of course, as those in the prime contact. No interest should
these payments are a general debt to the be charged. As security, the Government obtains
Government; the contractor must repay them title to property allocated to the subcontract.
from other assets if the contract work is not per- The payment percentage should be no higher
formed. To secure progress payments, the than 80 percent of total costs. In the case of
Government obtains title to all work-in-process small business subcontractors, the rate may be 5
and !e ,mate.i..- s- _. C..- to the contract. Pro- percent higher. As might be expected, unusual
gress Payment clauses require the contractor to progress payments, including "flexible' progress
mark or segregate all property acquired by the payments, can also be made to a subcontractorpayments. Also, they set maximum limits on the under the same standards that apply to the

amount of outstanding progress payments, and prime's need.
prescribe the method for liquidating them. 3-15. It should be remembered, however,

3-10. Customary Progress Payments are that just as the Government has the right to
used when a fixed-price contract has a long reduce or suspend progress payments when lack
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of progmas in the work jeopardizes the tage for customary type progress payments,
Goyernments investment, or when the contrac- where lead time is less than six months and may
tor. is in default, the Government also has a right require predelivery expenditures that will have a
to liquidateoutstanding payments at a faster than material impact on the contractor's working
normal rate. Since these payments are vitally funds, and/or where the contractor's finances are
important to, the contractor, any decision to impaired or overextended. In review, full
reduce or suspend payments, or step up their weight is given to the Government's preference
rate of liquidation, should be made only after for private financing. The contractor must prove
careful consideration, and only if allowed by the actual need. If approved, the payments should
contract terms. The Government must balance provide only the minimum amount that, with
the risk of its investment against the effect on the other sources of funds, will meet contract needs.
contractor's performanc, caused by curtailed Unusual progress payments require appro-
payments. val by the departmental contract financing office

3-16. Progress payments may sometimes be and, if over $25,000,000, the Deputy Under
granted after contract placement if the contrac- Secretary of Defense (Research and Eng;"er-
tor asks for them. Though this is not usual, some ing). (DFAR 32.501-2)
circumstances may justify it. The actual period 3-20 Advance Payments. Advance pay-
between start of work and first delivery, for ments are advances of money made by the
instance, may greatly exceed the estimated lead Government to a contractor without relation to
time, or unexpected pIedelivery costs may have "progress' or the receipt of supplies or services.
a serious impact on the contractor's working The authority for such advances is legislation (10
funds. U.S.C. § 2307 and 50 U.S.C. §§ 1431-35) that

3-17. Adding a progress payments amend- countermands the prohibition concerning the
ment to an existing contract requires some advance of public money expressed by 31 U.S.C.
further consideration from the contractor. This § 3324. Advance payments, except to non-profit
may be a price reduction or some equivalent institutions, are the least preferred way to assist a
non-monetary benefit. Its value should approxi- contractor because they impose the greatest risk
mate what the reduction in contract price would and administrative burden on the Government.
have been if progress payments had been pro- When they are suitable, they may be granted
vided in the first place. This can be estimated as either at time of award or later. They may be
roughly equal to the expected cost of private used in addition to progress payments and
financing that Government financing eliminated, guaranteed loans when deemed desirable.

3-18. If the Government's investment is in (A) Advance payments may be made
danger, a number of remedies may apply. when it is determined that they are in the public
Administrative control can be tightened or the interest, or the payments may be made to facili-
Government may be able to acquire specia! pro- tate the national defense. This determination is
tective agreements from the contractor. These made by the Secretary, Undersecretary, or his
may include personal or corporate guarantees, Deputy, of a Military Department.
subordination of other indebtedness to the (B) Where advance payments are made,
Government's claim, or special bank accounts to the Government deposits the required funds in a
make sure that progress payments will be used special contractor bank account. The advances
properly. Firmer physical controls may be are normally secured in two ways: the Govern-
applied to property to which the Government ment takes a lien on the contract work, and also
has a security title or, as mentioned, progress maintains some control over the special account.
payments may be reduced or suspended, but this Other security, too, may be negotiated with the
is an extreme measure. It is used only as a last contractor.
resort, when further payments are likely to
increase the Government's probable loss. (C) As previously stated, advance pay-ments are made in anticipation of performance

3-19. Unusual Progress Payments. Pro- by a prime contractor. Such payments are con-
gress Payments which are other than the cus- sidered useful and appropriate for specific types
tomary type mentioned are termed 'unusual" of contracts, such as contracts with non-profit
and require special review. These include cases educational and research institutions; contracts
where the payments exceed the standard percen- for acquisition of facilities at cost and for
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Government ownership; contracts for manage- a timely fashion. The Act generally imposes an
qient of Government-owned facilities; highly interest penalty on agencies that don't pay for
'cIqpsaified contracts which preclude the assign- goods or services under supply or service con-
nment of claims; rare but essential contracts of tracts within thirty days of acceptance. Interest
un4sually weak contractors; and for exceptional is computed from the day after the date of
cae that are beneficial to the Government. required payment -- either the date of invoice or

(D) Advance payments are not author- the date found in the contract document -- to the
ized when another contractor is able to furnish date of actual payment at the Treasury rate. Sec-

tion 3904 of the Act additionally prevents agen-the .desired supplies or services upon terms
equally satisfactory to the Government and cies from taking prompt payment discounts after
without provision for advance payments. Nor the expiration of the prompt payment period.
are advance payments authorized when another Section 3906 of the Act allows the contractor to

means of adequate financing is available to the treat nonpayment of interest penalties as a
contractor. However, non-profit Research and dispute under the Contract Disputes Act.
Development Contracts with educational institu- 3-22. The Act's 15-day grace period - in
tions, and contracts for management and opera- the opinion of many DOD contractors -- has
tion of Government-owned facilities are been abused. An interim DOD policy required
excepted. that DOD organizations utilize the 15-day grace

(E) Under advance payments procedure, period whenever possible in settling contract

rquests for payments are submitted periodically. debts - thereby theoretically saving the govern-
usually every 90 days. Included with the request ment millions of dollars in interest debt. Pro-
is a cash budget flow showing the contractor's posed amendments would clarify the definition of
need for such money. These are reviewed and an invoice, explicitly require interest on late pay-
payment recommended by the ACO. After ments, gradually eliminate the 15-day grace
further examination and review of the request. period, apply the act to construction contracts,
disbursements are made to a special bank prohibit the Government from taking non-timely
account supervised by an administrative Con- payment discounts, and require implementing
tracting Officer. The Government thereby exerts instructions in the FAR.
financial control over the account and the
accounting record by having the ACO counter-
sign all withdrawals, after ensuring that the
money will be allocated to specific work.

(F) As the contractor actually performs
or delivers a portion of the work under the con-
tract and becomes entitled to contract payments,
the advance payments are liquidated at the per-
centage specified in the contract. The contractor
usually pays interest on the unliquidated portion
of the advance payments. Unlike progress pay-
ments, the Government does not take title to any
property generated by the contractor in the per-
formance of the contract as security for advance
payments. Instead the Government uses a con-
ventional primary lien on the funds remaining in
the special bank account, or a paramount lien on
property generated by the contract, or a
security-type mortgage on property owned by
the contractor.

3-21. The Prompt Payment Act (31 U.S.C. §
3901 et seq.), Pub. L. 97-258, 1982. In recogni-
tion of the importance of liquidity -- especially to
small business contractors -- the Prompt Payment
Act requires that the Government pay it debts in
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CHAPTER 8

SPECIFICATIONS AND WORK STATEMENTS
The work statement, specifications, draw- specifications, when published, also supersede all

inga, and item description formulate the very antecedent specifications for the same material,
heart of any procurement. Whether a contract product, or service. When applicable, their use
will be successfully performed is quite often is mandatory upon the military departments.
determined not at the time the contract is nego- Both classes of specifications are listed (if
tiated or the award is made, but rather at the unclassified) in the Department of Defense Index
time the purchase or performance description is of Specifications and Standards (DODISS).
written. The need for clarity and preciseness of 2-2. These basic specifications generally
expression is perhaps greater in contracts than in are not applicable, and there is, therefore, no
any other form of communication. The extent to obligation to use them, when purchase is a small
which this is or is not accomplished will have a purchase, or when the Government is purchasing
direct bearing on the ultimate outcome of a con- for authorized resale, or when the purchase is
tract. The greatest care, therefore, is required in required under a public exigency, or is for use
formulating descriptions of desired products or overseas and acquired overseas, or for construe-
services. A job well done results in savings in tion or new insti lations of equipment where
time, money, effort and administrative headaches. nationally recognized industry or technical

2. This chapter covers, in moderate detail, source specifications and standards are available.
the more important aspects of specifications and 2-3. Where no applic-abl dtailed
their impact on Government contracts. specification exists, purchase descriptions can be

used by the Government procuring agencies. A1. DEFINITION OF SPECIFICATIONS purchase description sets forth the essential
1-1. Before any invitation for bids or characteristics and functions of the item desired.

request for proposals can be used or any contract In the case of services, it outlines to the greateat
entered into, it is necessary to define the item or degree practicable the specific services the
service that is to be the subject of the invitation, Government wants the contractor to perform.
proposal or contract. The definitive or descrip-
tive words identifying the subject matter are 3. SPECIFICATION CATEGORIES
called specifications. Identification of the subject 3-1. There are different categories by
matter is the heart of each procurement and it is which the Government characterizes products.
the basis upon which bids are made, proposals Generally, these products are characterized by
offered, negotiations concluded and contracts function, design, performance or a combination
perfected. The use of specifications accom- of these mentioned traits.
plishes two purposes: (1) requirements for an
item, material, process or service, and its preser- 3-2. Functional Spcificatioa . This means a
vation, packaging, packing and marking; and (2) description of the essential physical characteris-
criteria by which the Government can determine tics and functions required to meet minimum
whether or not contract requirements have been needs. The minimum acceptable purchasemet. description is the identification of a requirement

by use of a brand name followed by the words
2. CLASSIFICATION OF SPECIFICATIONS or equal.' This is used only as a last resort

2-1. Specifications car, be classified as when a more detailed description cannot be
Federal Specifications and Military made available in the time for the procurement
SpecificatAFederal Specification , w n Mat hand and when more than one brand is indi-Specifications. A Federal Specification, when cated. The words "or equal" are not added
published, supersedes all antecedent when only a particular sole source product will
specifications for the same material, product or meet the essential needs of the Government.
service, and its use is mandatory where applica-
ble. Military Specifications are developed to 3-3. Design Specification. A design
cover materials, products or services of primary specification spells out, in detail, the materials to
interest to military activities. These be used, their sizes and shapes, and how the item
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is to be fabricated and built. It provides a com- on the commercial market. Such equipment is
pletely defined item capable of manufacture by a especially developed and designed for military "
competent manufacturer in the industry. use, frequently a time-consuming process.

3-4. Performance Specification. Perfor- Thereafter, when the Government wishes to buy
mance specifications express requirements in such equipment in quantity, a design specification

terms of ranges of acceptance characteristics, or is used to tell prospective contractors precisely

of minimum acceptable standards, as capacity, how the item should be made. This makes it

function, or operation of equipment. In this type possible to avoid duplication of development

of specification the details of design, fabrication time, theoretically permits wide competition by

and internal structure are left to the option of firms which do not have the scientific or

the contractor, except that certain features or engineering staffs to do the development, and
parts may specifically be required. results in the delivery to the Government of

relatively standardized equipment from various3-5. Mixed Specification. The Govern- sples

ment rarely uses a pure form of any type of sple.
specification. Rarely is a specification either a e t. Onch tra d, mn is
100-percent design specification, functional equipment, such as tractors, earth-moving equip-
specification or completely a performance ment, laundry equipment, etc., are available on
specification. Nearly every specification contains the commercial market. Such items are commer-

some elements of each type. Characterization of cially designed and each manufacturer's design

a specification as 'design', 'performance" or may differ markedly from his competitor's. Each

"functional' therefore merely reflects which manufacturer is tooled up to make equipment to

category predominates, his own design and it would be very expensive
to require him to construct equipment to some

4. SPECIFICATIONS POLICY competitor's or to Government design. In these
cases, the Government uses performance

4-1. DOD Specifications policy is set forth ses, t G omet use peormane
in 10 U.S.C. 2305, as amended and in Part 10 of specifications so that competition call be obtained

from every firm which regularly makes a suitable
FAR and DOD FAR SUPP and requires DOD commercial product. Such a specification fosters
personnel to: (1) s,.te only actual minimum need competition and avoids favoritism which would
and (2) describe needs so as to stimulate full and occur by the adoption of one company's design
open competition, and (3) avoid unnecessary res- or a Government design which was more nearly
trictive features. The first precept seems self- like the design of one company than of others.
explanatory. It means that the specification must Such a specification also avoids special retooling
describe what is needed, not what may be and production starting costs and, hence, results
desired. The second precept is to use the kind of in lower prices to the Government.
specification vhich will generate maximum com-
petition. There are occasions when the use of a 4-4. Performance specifications :re fre-
design specification will accomplish this result as, quently used when no suitable commercial item

for example, where the item was developed for is available and when there is no standardized

the Government and can be exactly reproduced Government design. In such cases where, in the
by any capable manufacturer without further opinion of the buying activity, the design prob-

development. On other occasions, the use of lem is well within the capacities of a number or

performance specifications may better assure competent firms having design staffs, purchase
competition being obtained as, for example, will be made against a performance specification

where the Government requirement can be met and the design details left to the contractor. In

by any one of a number of commercially th', way it is possible to get competition for
designed and available products. But, a-, we items of specialized usage, but such competition

noted earlier, there are some instances when is necessarily confined to firms which are com-

competition is just not available. An example petent to design and build equipment meeting the
would be where only one source exists. The agency's performance requirement. It is also

third precept also serves to broaden the procure- obvious that research and development contract-
ment base and foster competition. are performed against what are basically pcrfor-

mance specifications.
4-2. Some products, such as specialized

military electronic equipment, are not available 4-5. The Congress further set policy in the
Defense Acquisition Act of 19R6. codified in 10
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U.S.C. § 2325 which provides: It is essential that he do this; otherwise, he will

'(a) PREFERENCE. -- The Secretary of lose out in the fierce price competition. A

,Defense-shall ensure that, to the maximum extent specification is essentially the transfer of
practiable..- knowledge between minds. Each mind will test

the words of a specification against its own
Def(1) wequirements of the Department of experience. In sealed bids, the prospective
DefUse with respect to a procurement of sup- bidder must make his own interpretations in
plies are stated in terms of-- advance with no assistance from the Govern-

(A) functions to be performed; ment.
(B) performance required; or 5-4. Nedd for Preciseness. Specifications
(C) essential physical characteristics; for use in sealed bids must be much more precise

(2) such requirements are defined so that than those used for negotiation. This is so

nondevelopmental items may be procured to because in advertised procurement there can be

fulfill such requirements; and no opportunity, after the opening of bids, to dis- i
cuss various possible interpretations to assure

(3) such requirements are fulfilled mutual agreement. Also, because competition in
through the procurement of nondevelopmental sealed bidding is usually limited to price, bidders
items. are likely to offer the minimum quality item

which will be responsive. This means that the
5. -SPECIFICATIONS IN SEALED BID CON- specifications must be immune to degradation by
TRACING bidders which might result in the Government's

5-1. The necessity for definitive getting an inferior product. b
specifications is clearly one of the most funda-
mental criteria for sealed bids. A sufficiently 6. PRINCIPLES RELATING TO SPECIFICA-
detailed and complete description of what the TIONS
Government intends to buy is essential. 6-1. There are several general principles

5-2. All bidders must understand what is with which the Government and the contractor
being bought, without need for further must comply in order for both parties to fully
clarification, in order that the product offered understand the specifications of the contract.
will comply with the specifications and will Compliance with these principles is important in

fulfill the Government's need. Thus, any critical defining the contracting responsibilities of both
dimensions must be spelled out in detail. Any parties.
necessary quality requirement must be fully 6-2. Contract Must be Read in Its Entirety.
described. At the same time, however, the It is a basic tenet of law that a contract must be
Government must avoid imposing unnecessary read as a whole, and in its entirety. It is equally
conditions which would result in disqaalifying an elementary that meaning must, if possible, be
otherwise acceptable pioduct because it fails to given to all the language employed. An
meet the essential condition. In short, it is accepted rule of interpretation is that no word in
imperative that the essential features of the con- a contract is to be rejected or treated as a redun-
templated contract be spelled out in the invita- dancy, or as meaningless, if any meaning which
tion for bids, so that all prospective suppliers is reasonable and consistent with the other parts
may compete on an equal basis. In practice, this can be given to it, or if the contract is capable of
is a most difficult requirement to meet. being construed with the word or words left in.

5-3. Need for Clarity. The real problem in 6-3. Thus, in determining the responsibili-
writing specifications, for technical items and to ties of the contracting parties, and the perfor-
a lesser extent for standard items, which are suit- mance that may be demanded of a contractor, a
able and adequate for use in sealed bids is to review solely of the "statement of work" or item
convey complete and accurate understanding of description is not sufficient. In accordance with
what is required. The same word or expression this rule, all parts of the contract should be read
is subject to varying interpretations by different and considered in determining what is required.
people. The prospective bidder in sealed bid
contracting will invariably interpret the not only the contract its luas

specification requirement to his own advantage, matother frc d ocrporate b rfec
matters referenced or incorporated by reference.
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This, of course includes any referenced able to charge for it. Where the contractorF",' ,specifeations and drawings even if they are not knows, or should have known, that the
recited in toto in the contract document or specifications are defective, he is under n duty to
a p pded theo'eto, apprise the Government of this. He discharges

'6-5. Riht to Require Crmpllance. Gen- his obligation by makiag the defect known to the

Serally,. acontracting party has the right to strict Government. The Government then has a duty

compliance wVth the specification by the other to act. Additionally, where specifications are

party. Therefore, a contractor who deviates defective on their face, or obviously unsuitable,

fri the spcifications, as written, does so at his the contractor has a duty to inquire; if he fails to

peril. so inquire, he cannot successfully advance a

66. However, where the Government, as claim of excusability.

a result of misinterpretation of the provisions of 6-11. Workmanlike Performance. Strict

the contract, requires a contractor to perform compliance with the specifications is not the
work not called for under its terms, the order to contractor's only responsibility. He is also under

perform is a "change order" entitling the con- a basic duty to perform in the best and most

tractor to an equitable adjustment in price in workmanlike manner. This requires a perfor-

accordance with the 'Changes" article in the mance standard equal to that of a qualified, care-

contract. ful and efficient person performing similar work.
This is so, even if the standard is not set forth in

6-7. Ambiguities. If the contract is con- the contract. When the contract does not con-
sidered to be ambiguous, the ambiguity must be
construed against the drafter of the language. tain detailed specifications. a test of "skillful and
Thisstoruis afaen t al e gl r riie andais workmanlike" performance is good industry
This too is a fundamental legal principle and i practice.
equally applicable to the Government as well as
the contractor. Thus, the Government is the 6-12. Order of Precedence. Sometimes

"drafter,' and any ambiguities will be construed conflicts appear between the basic contract and

against the Government. Obvious ambiguity, the specifications or drawings, or between the

however, places on the other party a duty to specifications and the drawings. Generally

seek clprification. Failure to do so will under- speaking, when there is a conflict between the _

mine later claims based on the ambiguous contract and the specifications or drawings, the

language. terms of the contract will prevail; if the conflict
exists between the specifications and the draw-
ings, the specifications will prevail. However, if

ment Spedflcations. Where the Governmewt fur- the document of precedence is silent on the
nishcs design specifications which control work matter and the matter is not in conflict with
under the contract, there is a presumption that some other provision, the "lesser" document will
the specifications are adequate for the purposes prevail. For example, if the drawings provide
intended and that, if followed, the desired result for something which is not in the specification,
will be obtained. There is, in effect, an "implied and it is not in conflict with the specifications or
warranty" that the specifications are adequate. the basic contract document, the drawing would

6-9. Effect of Contractor's Knowledge of prevail to that extent. This is necessarily so,
Defective Specifications. The precedent is also under the rule above, that the contract must be
well-established that where a contractor is read as a whole.
required to proceed under specifications which 6-13. Impossibility of Performance. Gen-
are defective or incomplete or which make the erally, when a contractor undertakes to perform
contract impossible to perform, such situations under a performance specification, he assumes
form a basis for price adjustment under the the risk that he can, in fact; accomplish the end
"Changes" clause, together with necessary time result. When he agrees to so perform, it is
extensions to delivery schedules, even though the presumed that he knows the "state of the art'.
unattainable requirement is ultimately relaxed to Furthermore, the parties are presumed to have
permit performance. contracted in the belief that the state of the art

6-10. However, if the contractor knows, was such that performance was possible.
or perhaps from his experience should know, 6-14. When performance requirements can-
that the desired result cannot be obtained, he not be met, contractors, on occasion, advance
cannot make a useless thing and expect to be
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the- argument that the specifications were impos- sage as opposed to marketing message).
sible of performance. Generally, when the per- (7) A contractor may not sit back and
"formance specifications are those of the Govern- rely on a patent ambiguity in specifications and
ment-and are impossible to perform, the contrac- then demand a compensable change. He has an
tor will be relieved of compliance, obligation to address such ambiguity to the atten-

6-15. The real question at issue in these tion of the contracting officer prior to bid sub-
instances is whether the level of performance mission.
called for is beyond the reach of any contractor (8) Requiring either a greater or lesser
in the field or is merely beyond the capacity of performance than called for by contract is a
the contractor concerned. If the latter, an "constructive ch&nge" entitling the contractor or
impossibility of performance situation would not the Government to an equitable adjustment
exist. When the contractor is a leader in its field, under the Changes clause.
the argument of "impossibility" is considerably (9) Research and development contracts
weakened and the position much more difficultto maintain. usually do not contain design specifications since

the contractor is generally required to design
6-16. Alternate Methods of Performance. and build the item to meet performance

Where alternate methods of performance are specifications.
permitted by the specifications, the contractor (10) In the event of a discrepancy
has the freedom of choice. However, if one between design specifications and performance
method is either impossible to perform, illegal, or
more costly, the contractor is expected to follow specifications, the performance specifications gen-

the other method, erally control.
(11) Most contracts provide that in addi-

7. GENERAL RULES APPLICABLE TO PER- tion to what is shown on the plans and what is

FORMANCE UNDER SPECIFICATIONS spelled out in the specifications, the contractor

7-1. The following are general rules shall be compelled to furnish and do whatever is

applied to questions involving performance and necessary to provide a complete system or do a

specifications. It should be noted that individual complete job. The test is: what should a reason-
seiiain.Ishudb ocdtainiiul able contractor deduce from the plans and
circumstances can alter their application:

Wen tspecifications?
plte(1) When the Government provides com- (12) Where the language of the
plete design information there is an implied war-
ranity that an acceptable product will result if specification is indefinite, ambiguous, or of doubt-

ful construction, the practical interpretations of
specifications are met. the parties, as evidenced by usage or course of

(2) If frus':ration is encountered in deter- dealing, controls.
mining the meaning of conflicting or ambiguous
specifications, interpretation will be in favor of
the contractor if the language were written by
the Government.

(3) The Government is entitled to strict
compliance with quantitative specifications
although substantial compliance may be held to
be sufficient (e.g., 2,000 r.p.m.)

(4) Qualitative specifications are inter-
preted in the light of custom and usage ;n the
particular trade or profession (e.g. watertight).

(5) Process information supplied by the
Government on a permissive or informaticn basis
does not warrant commercial practicability.

(6) If a contractor's proposal is includea
as a part of the specifications, there is a possibil-
ity that the contractor may be held to the perfor-
mance suggested by the proposal (technical mes-
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'CHAPTER 9

INSPECTION, CORRECTION OF DEFECTS,

DELIVERY, ACCEPTANCE, AND WARRANTIES
The problem of qluality is of prime impor- sible for controlling product quality and for

tance in Government contract law. Many offering only those items which conform to con-
disputes concern either difficulties with the tract requirements. The inspection clauses con-
specifications or with whether the items or ser- tained in Acquisition Regulations establish con-
vices delivered meet the required specifications. tractor inspection responsibilities and vest in the
ind this chapter, inspection, delivery, acceptance Government certain rights. Improper application
and warranties are examined with a view toward of the procedures (of inspection, waivers, correc-

interpreting and defining contract compliance tions or replacements, and firal acceptance) may
with respect to quality. jeopardize the Government's legal rights.

1-5. Terms and Conditions of Inspectio
L INSPECTION and Control of Quality. The contract itself will

1-1. When a contract is awarded by the contain the specifications or the description of
Government, the contractor assumes responsibil- the supplies or services and, when appropriate,
ity for timely delivery and satisfactory perfor- the terms and conditions concerning inspection
mance. Performance includes furnishing the qual- and control of quality. These terms and condi-
ity and quantity of items which the contractor tions are called contract quality requirements.
has agreed to deliver. Inspection requirements 1-6. Types of Quality Requirements. There
are included in every contract. are three basic types of quality requirements

1-2. Definition of Inspection. FAR defines which obligate a contractor to perform inspec-
inspection as "... examining and testing sup- tion and control of the quality of his product.

plies or services (including, when appropriate, (FAR 46.202). These requirements also establish
raw materials, components, and intermediate the basis for Government inspection of supplies
assemblies) to determine whether they conform and services. For each procurement situation, the
to contract requirements." (FAR 46.101) contract quality requirement should clearly

1-3. Purpose of Inspection. The purpose of define contractor responsibility in a document
inspection is to determine whether the product that is enforceable and that can be administered.
or service conforms exactly to what the Govern- Contracts which contain ambiguous terms, inade-

ment has ordered. The extent of inspection varies quate inspection/ acceptance criteria and omis-

with the dollar value of the contract and with sions only jeopardize the Government's ability to

the type of product. For example, a contract for obtain a quality product.
"off-the-shelf" items under small purchase pro- (A) Government Reliance Upon Inspection
cedures may require minimum inspection after By Contractor. Under the FAR, the Govern-
the items are received at their destinations. Such ment shall rely on the Contractor to accomplish
inspection may be limited to counting items, all inspection and testing to ensure that supplies
determining damage in transit, and verifying that or services procured under small purchases pro-
the items are what was ordered. On the other cedures conform to contract quality require-
hand, a contract for sophisticated aircraft or mis- ments. An exception exists, however, vhere the
sile parts or assemblies will require a detailed Contracting Officer determines that there is a
inspection system which starts with the raw need for the Government to test the supplies or
materials, continues through production, and services prior to tender for acceptance, or to
ends with the completed item. Faulty inspection pass upon the adequacy of the contractor's work
of one part during production could result in processes. (FAR 46.202-1) Where the Contract-
acceptance of a poor quality end item, which ing Officer has not made such determinations, the
could cause aborted missions and loss of life. "Contractor Inspection Requirements" clause

1-4. Basic Government contract policy (FAR 52.246-1) may be used to specify contrac-

concerning quality is that contractors are respon- tor responsibility for performance of all inspec-
tion and testing necessary for the supplies or ser-
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,vices to conform to contract requirements. (1) Integrity and reliability of the con-
(B) Standard Inspection Requirement. tractor as a quality producer;

-The standard inspection requirement in the con- (2) The adequacy of the contractor's
tract requires the contractor to establish and inspection system which would include incoming
maintain an inspection system not otherwise material, Nab testing, in-process inspection, end
defined except that it shall be acceptable to the item inspection, packaging, packing, crating and
Government. Included in'the usual 'boiler plate' marking;
contract inspection clause is contractor liability (3) Previous Government experience
for latent(hidden) defects, fraud, and gross mis- with the contractor;
takes that amount to fraud. In substance, the
standard -inspection requirement actually is the (4) The nature and value of the item
foundation upon which all -ther Government involved.

!Y inspection specifications are based. When the 1-8. Methods of Inspection. Methods of
supplies are standard parts (commercial or mili- inspection involve the way that the production
tary) of simple design produced by a manufac- process is examined as well as points in the pro-
turer, it should-not be necessary for the Govern- cess at which examination occurs. ihere. are
ment to spell out the precise details of how the several ways of performing examinations. The
desired .quality will be obtained or measured. In most commonly used are: (a) visual and dimen-
combination, the commodity specification or pur- sional checks, and (b) conducting or witnessing

A2. chase description and the standard inspection physical or performance tests.
clause are sufficient to establish the supplier (A) Visual checks are done by eyesight;
responsibility for the quality of contract items and the inspector exercises a great amount of
tendered to the Government. (Ref. FAR 46.302 personal judgment. This kind of examination, for
thru 46.308; and 46.310) example, reveals surface defects, missing pieces,

(C) Higher-Level CoOtract Quality and parts out of alignment. The dimensional
Requirements. Such requirements are appropri- check is made with gauges and micrometers.
ate in the acquisition of complex and critical (B) Conducting or witnessing physical or
items. Technical requirements of a contract may performance tests ir:,olves more objectivity. See-
require closer control of work processes or ing a motor run o, ,in aircraft fly or a submarine
operations or attention to such factors as plan- submerge are examples of this kind of examina-
ning organizations and control. Where higher- tion. Chemical tests to determine chemical com-
level contract quality requiremen ts apply, the position and physical tests to determine hardness
contract shall require compliance with are also in this category of examination.
Government-specified inspection or quality con-
trol specifications (e.g. MIL-I-45208; MIL.Q- 1-9. Inspetich Inspeo a
9858). A clause entitled "Higher-Level Contract Performed. Inspection may be performed at
Quality Requirement (Government several points along the production route.

Specification)" (FAR 52.246-11) requires the (A) Materials. The quality and type of
Contractor to comply with the required raw materials used may affect the quality of the
specifications. end product. Properties of materials such as

basic hardness, brittleness, malleability, and machina-
1-7. Extent of Inspetion. The bability may change with succeeding operations.

responsibility for inspection and quality is the,: When raw material properties contribute to the
contractor's. He is responsible for controlling functioning of the end product, examinations of
product quality and for offering to the Govern- these materials are made either at the
ment only those supplies and services that con-formto ontrct equiemets, nd or mintin- subcontractor's plant or at the receiving point in

.... form to contract requirements, and for maintain-

ing and furnishing evidence of this conformance. the prime contractor's facility.

The Government's role is to determine how (B) Manufacturing Process. Some quality
much it should inspect to insure the effectiveness characteristics cannot be verified by means of
of a contractor's procedure. The more inspecting end product inspection. Therefore, an inspection
the Government does, the more the contractor is of the manufacturing process itself will reveal
relieved of his responsibility. The determination whether these special characteristics are ade-
is usually made after considering several factors: quately controlled. Examples of these processes

are heat-treating, electro-plating, forging, casting
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and. welding. and evaluating the first article for conformance

q Subassemblies. When subassemblies with contract requirements before or in the ini-
A" . .canc. changed or damaged before they are tial stage of production.

incrprated into the end item, inspection is (A) First article approval tends to
made~atoaccessible points of the in-process assem- minimize risks for the contractor and for the

, byo~fparts. Government. It says to the contractor," D) End Item. Inspection of completed manufacturu he additional articles just like this
supplies is 'necessary to assure that contract one." To the Government it says, "chances are
-requirements have been met. The responsibility in favor of a quality product on time.m
of .the contractor for inspection of completed (B) A first article approval clause is
supplies requires that he complete all examina- appropriate when the Government wants
tions-and tests set forth in the specifibations. As assurance that a product is satisfactory when it
the first step, the contractor will verify that all has not been previously furnished to the Govern-
previous inspection operations have been per- ment by the contractor; or it has been previously
formed. The inspections and tests performed furnished by the contractor, but many
must provide sufficient evidence of complete sp,-ciflcation changes have occurred; or a perfor-
compliance with contract requirements. mance specification is applied. This clause is also

1-10. Now that we have had a brief expo- used when the approved article is to serve as a
sure as to what inspection is and how it is used, manufacturing standard.
we shall examine the FAR inspection clause 1-13. Pre-Productlon Testing. Assurance
which establishes inspection requirements for of quality must start early. Therefore, a consider-
DOD contracts. The basic clause for firm fixed able amount of pre-production testing effort is
price supply contracts, FAR 52.246-2, serves as exerted.
the basis for inspection clauses for other contract (A) Measuring and Testing Equipment.
situations. Let us look at the basic clause as set The contractor must provide gauges and other
forth in Appendix D and discuss its requirements measuring and testing devices to assure that sup-
and legal ramifications. plies and materials meet the contract

1-11. The C-overnment's Right to Inspect. specifications. Inspection of these devices by the
The Inspection Clause set forth in FAR 52 246- contractor is necessary to insure that they are
2(c) states: calibrated according to specific national stan-

The Government has the right to inspect and test dards. The testing and, if necessary, adjustment
all supplies called for by the contract, ,o the and calibration of the instruments is done at
extent practicable. at all places and timea includ-. specified intervals prior to and during produc-
ing the period of manufacture. and in aity event tion. The prime contractor must also assure that

befotr acceptance... subcontracts follow the same procedure.

This section of the clause, then, gives the (B) Production Tooling. When production
Government the right to inspect all materials and jigs, fixtures, tooling masters, templates, patterns
workmanship at any time and any place wht:re and such devices are used as media of inspection,
work on a contract is being performed. they must be proved for accuracy prior to use.
Although the following examples place test The devices are Adso inspected at specific inter-
requirements and responsibility on the contrac- vals during their use so that Adjustment, replace-
tor, the Government reserves thL right to per- ment or repair is done before inaccuracies
form any tests and inspections necessary to develop.
assure that the contractor is doing what is (C) Materials. All suppliers' and vendors!
required. Let us examine several typical materials are inspected upon receipt to assure
'time/place' sit , 'ons. conformance with technical requirements. Raw

1-12. First Article Approval. This inspec- materials are laboratory tested as necessary to
tion, test and evaluation of a "first article' is assure that materials conform to the necessary
designed to assure a satisfactory product. A first physical, chemical or other technical require-
article may be pre-production models, initial pro- ments. Subcontractors and suppliers must exer-
duction samples, test samples, first lots, pilot cise equivalent control over raw materials used
models, or pilot lots. Approval involves testing in the production of parts and items that they

supply to the contractor.
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.. -14. ~Durlnganufacture. This inspection nation willzalso be made (to determine any dam-
process is perhaps the most complex and time age in transit, verify quantities, and spot-check
consuming of all It is during this time and place for possible substitution or fraud). If destination

2a4t'qulity is controlled most closely. inspection is called for in a contract, such inspec-

(A) Controlled Conditions, The contr ac- tion is usually limited to low dollar-value ship-

tor must assure-that all machining, wiring, batch- ments of nontechnical items with a noncritical
Jmg, shaping and 'all basic production operations end-use. Destination inspections are also per-

of any type together with all processing and formed in situations where the required test

-Ff fabricating of any' type, are accomplished under equipment is located only at the destination. In

"&ofitfflled conditions. Controlled conditions the case of the Government purchase for resale

inIcIudedocumented work instructions, adequate of brand name items, or purchase of perishables,

p6rduction equipment, and any special working inspection is performed at destination.
eironment. These controlled conditions must 1-17. The Contractor Provides Facilities.
ao be used during physical examinations, tests, After establishing the Government's right to
oi measurements of the materials or products inspect, the clause further states:
pi=ceised through each work operation. If the Government performs inspection or test on

(B) Procetoed Materials. Inspection and the premises of the Conractor or a subcontractor.
monitoring of processed materials or products the Contractor shall furnish, and shall require
must be accomplished in any suitable, systematic eubcontractors to Jurnish. without additional
manner selected by the contractor. This selection charge all reasonable facilities and assistance for
may include inspection by machine operators, the safe and convenient performance of these

automated inspection gauges, moving line or lot dutles
sampling, setup or first piece approval, or pro- The contractor may also be responsible for
duction line inspection employed in any combi- furnishing labor to assist the Government inspec-
nation desired by the contractor which will ade- tars.
quately and efficiently protect product quality 1-18. When the Government performsand the integrity of processing. 11.We h oenetprom -

inspection at locations other than the ILI

(C) Complex Processes. Certain chemical, contractor's (or subcontractor's) premises, the
metallurgical, biological, sonic, electronic, and inspections are at the Government's expense.
radiological processes are of such a complex and The clause states:
specialized nature that much more than ordinary
work instructions ate needed. For these special Except as othervse prvided in the contract, the
processes, the contractor must assure that the Government shall bear the expense of Govern-
process control procedlires or specifications pro- meat inspections or tests made at other than the

vide for special inspections, authorization, and Contractor's orsubcontractor'spremises,

monitoring to the standard necessary for this 1-19. The basic inspection clause also
ultra precise and supercomplex work function. states: The Government shall perform inspections

1-15. Prior to Shipment. Government and tests in a manner that will not unduly delay
the work Thus, if the contract specified a test

inspection of the completed item is often per- thedwork Ths, i the on tr specifi s
formed at a contractor's plant prior to shipment schedule, i.e., a number of days after submission
of the supplies; however, the terms of the con- of an item for test, and the Government unrea-
tract will specify wihre final inspection as well sonably delays the test, the contractor may either

as acceptance will be made. Final inspection and obtain a delivery time extension or recover addi-
testing of completed products will provide a tional costs caused by the delay or both. If the
measure of the overall quality of the completed contract is silent on a test schedule, the Govern-peareot. Ins eo ll qualstyof e erfm ed o ment is expected to complete its tests within aproduct. Inspection will also be performed on raoal egho he
preservation, packaging and shipping methods to
protect the products and prevent damage, loss 1-20. The Government may charge to the
and deterioration. These specifications are contractor any additional co3ts for contractor-
described in the contract and strict conformance caused delays or for Government reinspection of
is vital, rejected items. The FAR clause provides:

1-16. At Destination. If origin inspection When supplies arc not rcady at the time specified

is called for in the contract, a check at the desti- by the contractor for inspection or test. the Con-
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traCting Officer may charge to the contractor the items.
additional-ces. ofrinspection or test. ... The Con- 1-24. Contractor Failure to Correct Defects.~ ~ ~ ~ -ln O,-.,._ ma ..... charge the actr ailreaotorer teors
tratigdOfficer may alo chargethe contractor for - The inspection clause provides for specific meas-

prior rejection makes reinspection o, retest neces- fails to correct a defectivenitem. If the contractor

*oy, fails promptly to remove such supplies, or lots of
(FAR 52.246-2(e~l) and (2)). supplies, which are required to be removed, or

The insoiection clause gi ,es the Govern- promptly to replace or correct such supplies or
meat the right to reject any defective material or lack of supplies, the Government may replace or
workmanship, or to require its correction. The correct them at the contractor's expense, ter-
method used to identify corrected items, the minate the contract for default, or require
impact of inspection on contractor responsibility, delivery at equitably reduced prices. If the con-

and the handling of ambiguous specifications will tractor fails to agree to the reduced price, it shall
not be considered. be considered to be a dispute concerning a ques-
i tion of fact under the Disputes clause.

1-21. When submitting a corrected item for
inspection, the contractor must disclose to the 1-25. Replace or Correct. The Govern-
Government the identity of the corrected item ment may award a new contract for a replace-
or why it was corrected. The clause states ment item and charge the cost to the first con-

tractor: or the Government may use its own
cThe Contractor shall not tendei for acceptance resources to correct the defective items. It would

corrected or rejected supplies without disclosing then charge the contractor with reasonable costs
the former rejection or requirement for correction, Of direct labor, equipment and overhead.
and, when required. shall disclose the corrective
action taken. 1-26. The preferred remedy would include

the correction of the item in place. If time is a
1-22. The Government may, at any time problem (system continuity) the contract should

- prior to acceptance, reject any item for defects prbe "s~e otniy h otatsol
p a , nrinclude correction within a certain time after a
even though prior Government inspections and defect is found. Whether the items are replaced
tests had not rejected the items. "Government~or corrected, the corrected or new item should

failure to inspect and accept or reject the sup- be similar to the original requirement in func-
,,plies shall not relieve the Contractor from besmlrt hoignleqrmntnfuc

p s n r t C r ftional, mechanical and design characteristics. We
responsibility, nor impose liability on the do not want to obtain "gold-plated" versions of
Government, for nonconforming supplies." It the basic requirement.
must be remembered that the inspection clause is

-i." for the Government's benefit; therefore, continu- 1-27. Default Termination. The Govern-
ing inspection is contemplated during produc- ment may choose to terminate the contract for

tion. Even when a Government inspector has default rather than replace or correct items
approved specific components, they may be through this "last resort" type of action. In this
rejected if found defective prior to acceptance, case, the contractor will not be paid for any
After an item has been approved and later costs incurred, and will also be required to pay
correction is required, the contractor cannot the Government any increase in price as the
recover the additional costs of correction. How- result of reprocurement action.
ever, some interesting exceptions are worth not- 1-28. Price Reduction. When the rejected
ing. material is urgently needed and it is not feasible

1-23. If a Government inspector approved to replace or correct a nonconforming item, the
an item based on an cxtr,.mely sioppy inspection Government may choose to use this material at a
(grosly indifferent inspection), subsequent rein- reduction in price. The extent of adjustment is
spectioi and rejection may entitle the contractor determined by the Contracting Officer. Normally

to a contract time extension equal to the delay. the adjustment will not exceed the reasonable
Unreasonable interference by a Government value to the Government after considering the

inspector with a contractor's production will possible cost of correcting the item. The price,
warrant relief to a contractor by an extension of however, should be low enough to discourage
time or additional dollars, or both. Unreasonable similar errors in the future. However, the Con-
interference may occur when repeated iaspec- Iracting Officer cannot reduce it in an amount

___ tions result in rciection of previously approved that would constitue a penalty, but only in the
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amount of dollar damages that the Government tem), DOD uses the prescribed inspection clause
t camwprove. The price adjustment is done by a with another military specification, MIL-Q-9858,

foha contract" change: If the Contracting which sets out functional criteria for a complex,

Of01ir and contractor do not agree on what is complete quality assurance system. When MIL-
ii -e euiiible price, this failure to agree may be Q-9858 is used, MIL-I-45208 is not used. In
tni dered a dispute over a question of fact addition to in-process controls, this "MIL
under the Disputes Article. SPEC* includes organization, planning, work

i-19. Contractor's Inspection System. One instructions, documentation control, work opera-

additional inspection clause feature imposes on a tions and manufacturing processes. 'The purpose
contractor a requirement to use an acceptable of this control is not only to assure that particu-icontracto asytem et thr units of hardware conform to contractual

Ssarequirements, but also to assure interface compa-
The Contractor shall provide and maintain tn tability among these units of hardware when

in, l~ton ystm acepabl totheGovrnmntthey collectively comprise major equipment, sub-
covering supplies under ths contract and shall
tender to th.. Government for acceptance only
supplies that ha. bt.. hupected in accordance 1-33. Comparison of Inspection Clauses. It

with -the inspection syvcm and have been found was stated earlier that the inspection clause in

by the Contractor to be in conformity with con- firm fixed-price supply contracts served as a basis
tract requirement As part of the system. the for inspection clauses of other types of contracts.

Contractor shall prepare records evidencing all A brief review of these other types of clauses

inspections made under the system and the out- and concomitant comparisons with supply con-

come. These records shall be kept cumplete and tracts will illustrate this basis.

made available to the Government during con- .1-34. Fixed Price Construction. An exam-
tract performance and for as tong afterward as pie of the clause used in fixed-price construction
the contract requir contracts is contained in FAR 52.246-12. The

1-30. The contractor's recoids of inspection differences from the Supply clause are:
will be available for the Government inspector (1) Inspection and test are performed in
and copies of individual records will be provided such manner as not to unnecessarily delay the
upon request. As a minimum requirement, the work. This is similar to the supply contract
inspection and testing records must indicate the clause except that since construction contracts
nature of the observations, the number of obser- usually contain a 'Suspension of Work' clause,
vations made, and the number and type of the contractor may be conpensated for unrea-
deficiencies found. Records will also indicate the sonable Government delays in inspection or test-
acceptability of work or products and the action ing.
taken in connection with deficiencies. (2) Before acceptance, the Government

1-31. Expanded Contract Responsibility. In can require the removal or tear out of the corn-
addition to the standard inspection clause pleted work. If work is defective, the contractor

requirement for an acceptable contract inspec- pays for the inspection cost and rework. If work
tion system, the contract may also contain is acceptable, the contractor is compensated for
clauses requiring additional contractor effort to the inspection time and for the reconstruction of
assure acceptable quality. When the technical the work.
requirements of a contract are such as to require (3) Acceptance is similar to that of the
control of quality by in-process as well as end supply contract except that if any other warranty
item inspecticn, DOD uses a military is applicable, acoeptance by the Government is
specification, MIL-I-45208, in addition to the not conclusive.
prescribed inspection clause. The in-process 135. Fixed-Price Research and Develop-
inspections control measuring and testing equip-
ment, drawings and changes, documentation and meat. An example of the applicable clause in
records. fixed-price research and development contracts is

contained in FAR 52.246-7. When the contract
1-32. When the technical production objective is end items rather than drawings and

requirements of complex supplies, components, reports, this clause may be used. The Contract-
equipments and systems require additional con- ing Officer may determine that the clause is
trols above those of MIL-1-45208 (inspection sys- impracticable and use a short-form clause
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-instead, as written in FAR 52.246-9. The short 2. ACCEPTANCE
form clause merely gives the Government the 2-1. Acceptance is the act of an authorized: : : h~h to inspect, and'requii'es the contractor to

g i c d i t n oagent of the Government by which the Govern-
mki 'cilities available to the insI~ctors. A ment agrees that the supplies or services submit-
significant (a) clause (long form) difference from ted by a contractor conform to all requirerents' ~te by- aai insptrtioor conuferm thto all requiemant
th basi6 inspection cliuse- is thatif the contrac- of the contract. This includes quality, quantity,
tor fails to replace bf correct defective work, the and the condition of the supplies. The contract
Contracting Officer may accept such work at an itself will include the time and place of accep-
equitable :reduction in -price. This is the only tance. The acceptance procedure is important

4 relief, offered to the Government in an R & D because at the time and place of acceptance, title
fixed-price contract inspection clause. All other passes from the contractor to the Government.
long-form inspection conditions are similar to The contract also states that acceptance is final
'those in a firm fixed-price supply contract. except for latent defects, fraud, or such gross

1-36. C6st-Reimbursement Supply and mistakes as amount to fraud. Because of the final-
Research aid Development. The features of both ity of the act of acceptance, an understanding of
types of cost-reimbursement contracts are the the procedure is important.
sane and will be described at the same time. The 2-2. The contract terms control where
titles of the I clauses differ. For Cost- items will be accepted. These points of accep-
Reimbursement Supply contracts, DOD uses the tance may be either at the contractor's plant or
FAR 52.246-3 "Inspection of Supplies-Cost at destination or somewhere else by mutual
Reimbursement." For 'Research and Develop- agreement. Normally, when a contract requires
ment contracts, FAR 52.246-8, 'Inspection of Government quality assurance actions at a plant,
Research and DeVelopincnt-Cost- acceptanLe will be at the plant. When quality
Reimbursement" is used. These clauses have the assurance actions are performed at destination,
same basic provisions as the fixed-price supply acceptance will ordinarily be at destination.
clause with the exception that in the cost reim-
bursemnt conti act: 2-3. After delivery is made, a reasonable

- period of time is allowed for Government accep-
(1) Unless otherwise provided utane or rejection. Although the Government

acceptance !s already occurred, acceniance, may not have fornally accepted items, accep-
. _ shall be deemed to have occurred .not later than tance may be implied by either the

60 days after delivery for the supply clause and Government's conduct, or by the Government's
. days for the R & D clause, delay.

(2) Where correction or replacement of 2-4. The contract inspection clause stmtes:
defective or nonconforming supplies is required, "The Government shall accept or reject supplies
the Contractor shall be entitled to its costs but as promptly as practicable after delivery, .. ." If
no fee will be paid. items are rejected, it is important that a notice of

(3) Contractor has no continuing obliga- rejection be furnished the contractor promptly,
tion for correction of latent defects. because if timely notice of rejection is not fur-

1-37. Fixed-Pri.-e Incentive. The FAR nished, acceptance may in certain cases be
Fixed-Price Incentive provision (FAR 52.246-2, implied as a matter of law. In cost-

Alternate I) used in fixed-price incentive con- reimbursement contracts, supplies shall be

tracts is the same as the basic fixed price supply deemed accepted 60 days after delivery (Supply
contract clause except for paragraphs (g), (h) and contracts) or 90 days after delivery (R & D con-

(i), which provide for necessary adjustments to tracts).
the total final negotiated cost, target price, and 2-5. Although formal acceptance is not
the total final price of the incentive contract. accomplished, specific actions by the Govern-

1-38. Fixed-Pric Redetermlnable. An ment may be considered to imply acceptance.

inspection clause simi!ar to the fixed-price incen- For example, if the Government consumes part

tive is used in price redeterminable contracts and or all of the defective items delivered, an accep-

treats costs of replacement and correction in the tance of the consumed portion is generally con-

same manner. See FAR 52.246-2. Alternate II. sidered to have been accomplished. Government
alteration or use of the items prior to rejection
constitutes an acceptance.
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26. Ownership (title) transfers to the ships on a Contractor Bill of Lading. In the
Government up6n acceptance. The significance event of damage or loss, the carrier is responsi- -. .

S4-04his-trasfer-is- that- any damage or loss to the ble to the contractor.
There- 2-12. Certificate of Conformance (COg).

forei.'regardles, ef the ,point of inspection and Any discussion of inspection and acceptance
Government acceptance would not be complete without describing the

ass umes-title,, ownership, and responsibility for Certificate of Conformance (COC). At the dis-
the contract items, cretion of the Contracting Officer, a clause may

2-7. lh~cedu. The Material Inspection be inserted in a contract which requires the con-
ind"Receiving Report, DD Form 250, is the tractor to certify that supplies or services com-

OD' doi umint which accomplishes the formal ply with contract requirements. This clause may
acceptance of supplies or services on a Govern- serve one of two purposes. It may be used as the
miet contract. The Government agent author- sole basis for Government acceptance and pay-
ied to make acceptance signs the document ment of contractor invoices without Government V]
which later serves as the authorization for pay- inspection (without prejudice to the
'ment to the contractor. Since acceptance could Government's right to inspect at a different point
be at the contractor's plant or at destination, in time or place). The COC can also be used to
delivery may be accomplished either through a obtain additional assurance that supplies conform
*Government Bill of Lading (GBL) or a Commer- to contract requirements prior to acceptance.
-6ia Bill of Lading (CBL). 2-13. Contractor Responsibility After '

2-8. A Bill of Lading serves several pur- Acceptance. The Government's acceptance is
poses: conclusive except for latent defects, fraud, or

(1) It is areceipt for goods received by a such gross mistakes as amount to fraud. There.

carrier for transportation; fore, if any of these conditions are proved to
exist, even after final payment is made, the con-(2) t isa cotrac of arrige;tractor is still responsible. Ile remedies to the

(3) It serves as documentary evidence of Government are considered to be the same as - N
title to the goods in case of dispute or contro- those available when the items are found to be k±.
versy; defective before acceptance. Also, damage to

(4) In the case of a Government Bill of items in shipment may require correction by the

Lading, it serves as the document by which a contractor, even though the Government owned
carrier is paid for the transportation service ren- the item at time of shipment.
dered. 2-14. A latent defect is a defect that existed

2-9. When a carrier receives goods from a at the time of Government acceptance but could

shipper, it must, according to the law, issue a bill not be discovered by a reasonable inspection.
of lading showing in detail the information Determination of 'latent' then becomes a matter
necessary to properly classify and transport the of what is reasonable. If the inspection is reason-
commodity as well as collect for the services able and the defect is not discovered, the defect
performed. is latent. If a reasonable examination of an article

2-10. Mwe Goverient Bill of Lading would reveal a defect, and the examination is not2-I0 Te Govntmnt Bll f Laing made, the defect is not latent.

(GBL). In practice, the Government rather than
the carrier, issues the Government Bill of Lad- 2-15. A reasonable inspection is one that

ing. When acceptance is accomplished at the would normally be performed as a custom of the
contractor's plant, title is automatically trade. in the examination of shoes, for example, a

transferred to the Government. Therefore, the visual inspection would suffice and an X-ray
contractor ships on a GBL since the property would not be expected; however, in the examina-

belongs to the Government. For any damage or tion of welding done on structural steel, an X-
loss in shipment, the Government files and ray inspection would be reasonably expected.
asserts a claim against the carrier. 2-16. The burden of proof is upon the

2-11. The Contractor Bill Of Lading (CBL). Government, which must prove that defective
When acceptance is at destination, the contractor material and workmanship is the probable cause
retains title to the items until accepted. The con- of the failure of a product when considered with
tractor retains ownership during shipment and reference to other possible causes. Under the
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standard inspection clauses, the contractor is 2-21. The Contractor's Mesponsibility. The
rs ponsible for latent defects discovered at any Responsibility for Supplies c)ause (FAR 52.246-

time afer fluta acceptance; however, the extent 16) states that, unless otherviotse provided for- inWfhisi-libility is prorated over the useful life of the contract, (1) title shall -pass to the Govern-
onl _ tim te that latent defects applies not ment upon formal acceptance regardless of when

SSupplies and .vices but also to.design. or where the Government takes physical posses-"Ti'it'oe,' where a ontractor has a contract for sion, and (2) risk of loss or damage remains with
Sdesign and manufacture and the design is defec- the contractor until (a)'delivery of supplies to a

tive in n "undiscoverable' manner, but the pro- carrier, if transportation is f.o.b. origin, (b)
duct is manufactured properly in keeping with acceptance by the Government or delivery of
-that design, the contractor must repair or replace possession to the Government at the destination
the prodiict- free of additional charge. It should specified, whichever is later if transportation is

be noted that when a design is defective in a cost f.o.b. destination. Notwithstanding these provi-
reimbursement contract, the 'fix' has virtually sions, the risk of loss or damage to supplies that
no economic effect on the contractor since he are so nonconforming as to give the Government
will be paid all of his out-of-pocket costs. the right of rejection remains with the contractor

2-17. A further problem arises as to latent until cure or acceptance. Further, the contractor
defects: Is the so-called-defect really latent, or is is not liable for any loss or damage caused by
the defect caused- by a fact that was beyond the the negligence of the officers, agents, or employ-

knowledge and state o- the art when the product ees of the Government acting within the scope
was designed and/or manufactured? If it were of their employment.
beyond the state of the art, clearly the contrac- 2-22. The Government's Responsibility.
tor will get full costs and profit when he Just as the contractor has specific responsibilities
improves the product's design or manufacture or under the inspection clause, the Government,
both. too, must also fulfill its responsibilities. When its

2-18. Fraud and Gross Mistakes are the agents do not properly execute their responsibili-
additional exceptions to the conclusiveness of ties, the Government gives up certain legal

acceptance contained in the inspection clauses, rights.
The contractor is responsible during the life of 2.23. Progress payments may be made to
the product for any defects found because of contractors when a long lead time is required
fraud or gross mistakes. To obtain relief for a between beginning of work and first delivery, or
defective item, the Government must prove for payments as work progresses. As security for
fraud, which means it is necessary to show intent these payments, the Government substantially
to deceive by the contractor in that he assumes ownership of the contract supplies. The
misrepresented a material fact and that the clause provides that the Government obtain,
Government relied on the misrepresentation to 'title to all parts, materials, inventories, work in
its detriment. To establish a gross mistake that process, special tooling, special test equipment,
amounts to fraud, it is necessary to prove that tools, jigs, dies, fixtures and other similar
the error was so gross that it should be con- manufacturing aids.
sidered as fraud; however, it is not necessary to 2-24. It would appear that the Government
prove intent to deceive. It is difficult to prove then would assume the responsibility for loss or
intent; thus, proof of fraud is unlikely, destruction of these before acceptance since the

2-19. If the contract provides for delivery Government owns them. However, the progress
and acceptance at origin, the contractor will ship payments clause also provides:
on a Government Bill of Lading. Yet, when Before delivery to and acceptance by the Govern-

subsequent damage to the supplies can be traced ment, the Contractor shall bear the risk of loss
back to faulty packing and loading, the contrac- for property, the title to which vests In the Govern-
tor can be held liable. ment under this clause, except to the extent the

2-20. Additional Responsibilities. There Government expressly assumes the isk The Con-

are other responsibilities which regulate the con- tractor shall repay the Government an amount
tract agreements between the Government and equal to the unliquidated progress payments that

the contractor. are based on costs allocable to property that is

damaged lost, stolen, or destroyed.
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2-25. Wen the Government inspector con- implied warranty provisions of the Code protect

du=t: an inspection according to the contract buyers rather than sellers, the Government has
qXeclations, his rejection of supplies cannot be willingly espoused these legal rules for Govern-
overtmned by another test method, even though ment contracts. Several provisions of the UCC
the other test- shows that the supplies met the should provide an illustration of the protection
specifications of the contract. On the other given by implied warranties.
iand, if a contractor produced an item according 3.3. Merchantability and Usage of Trade

ta Government-furnished sample, the Govern- (UCC 2-314). Unless excluded or modified, a
ment inspector's rejection may be overturned by warranty that the !!oods shall be merchantable is
the contractor because.the contractor has com- implied if the seller is a merchant with respect to
plied with the contract (even though he may be goods of that kind.
making a product that absolut,y will not work). 34. Goods to be merchantable must:

2-26. If the contractor can show that a
Government inspector is inexperienced or (a) pass without objection in the trade under

the inspection is improper and any the contract description: and in the case of fungi-

rejected supplies may later be accepted. Delays ble good (fungible goods are those where all

caused by such inspections are considered rea-
sonable. If the negligence of a Government average quality within the description and

agent causes damages to a contractor, the (b be fit for the ordinary purposes for which

Government becomes liable for the contractor's such goods are used, and

costs to repair the damages. (c) run, within the variations permitted by the
agreement oJ even kind, quality, and quantity

2-27. Inherent Destruction. Inspection and within each unit and among all units involved:

test may require that samples be destroyed or and

damaged. This may be necessary to determine a (d) be adequately contained, packaged, and
rupture point, or destruction point. If the labeled as the agreement may require and
Government arbitrarily destroys or uses unneces- (e) conform to the promises or affir,.itions of
sary destructive tests, the contractor may be fact made on the container or label, 4fany."
compensated for the damage. In addition, a
delivery delay caused by degralJing or damaging 3-5. Fitness for Purpose (UCC 2-315).
an item because of Government tests may be Where the seller at the time of contracting has
considered an excusable delay. Thus, the con- reason to know any particular purpose for which
tractor will be provided with enough time to the goods are required and that the buyer Is rely-

rework or repair the damaged item before ing on the seller's skill or judgment to select or

delivery. furnis suitable goods there ix unless excluded or

modified under the next section. an implied war-

3. WARRANTIES ranty that the goods shall befit for such purpose.

" 3-1. Many items procured by Government 3-6. Implied Warranty Exclusions (UCC 2-
agencies are covered by warranties which permit 316). Although implied warranties provide pro-

* a course of action to correct defects appearing tection to buyers, an implied warranty may be
after acceptance by the Government. These war- specifically excluded by calling the buyer's atten-
ranties may cover specification performance or tion, in understandable language, to the fact that
fitness for a particular purpose. Any such war- warranties are excluded and that there is no
ranty in writing is an express warranty. How- implied warranty. In addition, an implied war-
ever, in the absence of a written warranty, the ranty is excluded when a buyer has examined the
Government may fall back on an implied war- goods, sample or model as fully as he wanted to
ranty. (prior to entering into the contract) or when he

3-2. Implied Warranty. The Uniform Com- has refused to examine the goods. Also by agree-

mercial Code (UCC) is our source of law on this ment of selle:" and buyer, the extent of remedies
sub. act. Although the Code is binding in the can be restricted or limited.

commercial contracting world as to goods sold 3-7. Once a buyer accepts the goods, he
in trade, it is employed in government contract must pay for them. Once he accepts, he may not
law mainly to fill gaps (Reeves Soundcraft Corp., reject; however, he may still seek other
ASBCA Nos. 9030 and 9130 (1964). Since the remedies. In order to seek remedy for an
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alleged breach, the buyer must notify the seller 3-10. Implied Warranties In Government
within a reasonable time after the "breach" is Procurement. Before acceptance, the inspection

_-_" discovered, or should have been discovered. The clause of the contract protects the Government's
biide of proof, of course, is on the buyer. interests. What protection is there after accep-U38. There are situations, however, where a tance? If the Government accepts contract items

buyer may revoke acceptance of goods. If the and later claims that the contractor has breached

buyer accepted on a reasonable assumption that an implied warranty, does the acceptance elim-

the defect would be cured, and it was not, or if inate any implied warranties? Examination of

before acceptance, the defect was difficult to the contract inspection clauses suggests the

detect, or if he were induced by the seller's answer: It depends on the type of contract.

assurance, the buyer may revoke his acceptance (A) Cost-Reimbursement Contracts. For
if the nonconformity or defect substantially both Supply and Research and Development
impairs its value to him. In this case, the buyer's contracts (as well as Time and Material and
rights are the same as if he had initially rejected Labor-Hour), the inspection clauses generally
the products. provide that, except as otherwise provided in the

3-9. Remedies for Breach of Implied War- contract, the Contractor shall have no obligation

ranty (UCC 2-711 thru 2.718). The UCC pro- or liability to correct or replace articles which at

vides remedies to the buyer in the event of a the time of delivery are defective in material or

breach of an implied warranty. It is interesting to workmanship or otherwise not in conformity

note that these remedies bear a strong resem- with the requirements of the contract. Implied

blance to the remedies available to the Govern- warrayties do not apply.

ment under the fixed price supply inspection (B) Fixed-Price Contracts for Supplies or
clause. The following list is a very brief descrip- Services. For fixed-price supply contracts (as
tion of the UCC provisions: well as Research and Development, Incentive

(a) Where the buyer rejects goods or and Price Redetermination) the inspection

properly revokes acceptance, he may cancel the clauses provide that except as ',-nerwise pro-

contract, recover the price paid, and may either vided in the contract, .ccept A.ce shall be con-

"cover" and recover damages for the goods elusive except as regar'is latent defects, fraud or

I - ,' affected, or recover damages foi nondelivery. such gross mistakesThis
conclusive acceptance, then, kills any implied

(b) "Cover" involves buying goods to warranty.
substitute for those due from the seller. The
damages to be recovered are equal to the (C) Fixed-Price Contracts for Construe-

difference between the cost of repurchase (cover) tion. The inspection clause in this type of con-

and the contract price, plus "incidental and con- tract states, "Acceptance shall be final and con-

sequential" damages, less expenses saved as a clusive except for latent defects, fraud, gross mis-

result of the seller's breach. takes amounting to fraud or the Government's
rights under any warranty .r guarantee." Thus,

(c) Damages from nondelivery equals the implied warranties may apply, at least as to
difference between the market price and the con- equipment supplied by the contractor. (Federal

tract price. Pacific Electric Co., IBCA, 1960 3CA para.
(d) "Incidental" damages are those 4494); also, as to subcontractors under the FAR

expenses which are reasonable charges, expenses, 52.246-21, "Warranty of Construction" clauie, as
or commissions in connection with repurchase. to wo-k and materials. Broader protection
"Consequential" damages include losses resulting appears to be provided under the latent defects
from requirements and needs of which the seller provision.
had reason to know at the time of contracting 3-1l. Expres Warranties. Warranty, as

and which the buyer could not reasonably avoid, used in the FAR, means a promise or affirmationand injuries to person and property resulting given by a contractor to the Government

from breaches of warranty. regarding the nature, usefulness, or condition of
(e) The contract between the buyer and the supplies or performance of services furnished

seller may provide remedies other than those in under the contract. (FAR 46.701).
the UCC and it may also change the amount of ( Er w by the seller are created
damages recoverable. asfollows:
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(a) Any ifi~muiom of ct or promise made by tratively practical. Remember that warranties are
-the dr Wethe ..jes which relates to the goods not free; therefore, we must weigh cost against -

and obecoas part of the basis of the bargain risk. FAR enumerates specific factors which
oe n n ppe warranty that the goods shall must be considered in deciding whether to use a

eokfwm so ethe ffinaton or promise warranty clause. These factors include:
(b) Any deriptions of the goods which is made (a) nature of the item and its end use;

p ~t th asts t she argains CrotES to t5() cost of the warranty and degree of
, t h osl tprice competition as it may affect this cost;

(c) Any smple or model whkh is made par of (c) criticality of achieving specified per-
U the basir of the bargain creates an e preas war- formance capabilities and design specifications;

ranty that the whole of the goods shall confirma to (d) cost of correction or replacement
the sample or model either by the contractor or another source, in the
(2) It is not necenary to the creation of an absence of a warranty;

exps warnnty that the seller use formal words (e) administrative costs and difficulty of

such as "waanty" or 'guarantee' or that he enforcing the warranty;
have a spec( c intention to make a warranty, but
an affirmation merely of the value of t te goods or (f) ability to take advantage of the war-
a statement purporting to be mercly the sller's ranty, as conditioned by storage time, distance of
opinkm or commendation of the poods does not the using agency from the source, or other fac-
create a warranty. tors;

3-12. Pu pose. The purpose ofusing a war- (g) operation of the warranty as a deter- J

ranty clause is to increase the Government's lati- rent against the furnishing of defective or non-

tude in exercising (within a specified period of conforming supplies;
time after acceptance) the right to have the con- (h) the extent to which Government
tractor correct a deficiency in a contract item, or acceptance is to be based upon contractor
accept a reduction in price or provide other inspection or quality control;
remedies. (i) whether because of the nature of the

3-13. A warranty clause is used when it is items the Government inspection would not be
found to be in the best interest of the Govern- likely to provide adequate protection without a
mert after an analysis of pertinent factors. warranty;

3-14. This additional period of time may j) whether the contractor's present qual-
begin at the time of delivery, or at the ity program is reliable enough to provide ade-
occurrence of a particular event, and may run quate protection without a warranty, or, if not,
for a number of days or months until the whether a warranty would cause the contractor.
occurrence of another specified event, to institute an effective and reliable quality pro-

3-15. A warranty is a provision giving the gram;
Government a contractual right to assert claims (k) reliance on "brand-name" integrity;
regarding the deficiency of supplies or services ) whether a warranty is regularly given
furnished notwithstanding any other contractual for a commercial component of a more complex

provision pertaining to acceptance by the end item;
Government. Warranties normally "shall' be
used when it is found to be in the best interest of (m) criticality of item for protection of

the Government. Provisions are also included for personnel, e.g., for safety in flight;
marking of warranted items so that those who (n) the stage of development of the item
store, stock, and use the items may advise the and the state of the art; and
Contracting Officer of any defects. (o) customary trade practices.

3-16. Except for commercial, technical 3-17. Warranty clauses are not used in
data, and Federal, Military, or construction Cost-Reimbursement contracts because the
guide specification warranty clauses, the decision inspection clause for those contracts has
to use a warranty is reserved for the Head of a sufficient built-in warranty provisions. Although
Contracting Activity because warranties must be protection ceases after a specified date contained
used only if economically feasible and adminis- in a warranty clause, the contractor's liability for
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la.tent defects under the tandard inspection me.t spots defective workmanship soon after
clause continues, after the expiration of a war- return of overhauled or repaired items to se'vice,
a ty, clause period. it will be extremely difficult to conclude that the

318. Kinds-of Warranties. FAR Subpart defect existed at time of acceptance. It may also
.outlines the policy for the use ofwarranties. be difficult to prove that the contractor per-

FAR 52.246-17 thru 'FAR 52.246-21 illustrate formed the defective work.

warranty clauses which are used for different (E) Construction Warranty. This war-
situations. Where the clauses are examples only, ranty requires the contractor to remedy, at his

'they may be tailored to fit' any particular pro- own expense, any nonconformance of' work to

:curement- situation. In general, there are five the contract specifications and any defect of
basic types of warranties with, of course, material, workmanship and contractor design.
numerous variations. 3-19. Time of Defect. The Government

(A) Failure-Free Warranty. This type is assumes the burden of proving the liability of a
sometimes referred to as a hardware guarantee. contractor; therefore, it also has the burden of
Under this arrangement, the contractor accepts proving the existence of a defect within the time

the responsibility to correct any failure or defect stated in the warranty clause. The clause usually
Which occurs during a specific time or measured provides that the contractor is iiable for defects
amount of operation. Extreme care should be which either existed at the time of delivery to
exercised before this warranty is used because the Government, or which develop withdn a
the cost may be high in both contract price and specified period of time (such as a specifiedin the administrative cost of maintaining records number of days after delivery) of which
and controls over these items. developed after the occurrence of an event (such

(B) Correction of Deficiencies. Under this as a number of hours of operation).

type of warranty the contractor agrees to correct 3-20. If design specifications are
any design, material or workmanship deficiencies emphasized in the contract (e.g., precision,
which become apparent during test or early materials, tolerances, and test requirements), the
operation and which result in the specific item contractor's liability under a warranty clause
performing below specification and contractual should be limited to defects existing at time of
requirements. Such clauses in a weapon systems delivery. If performance specifications are con-

IRA!, "contract usually also apply to spare parts and tained in the contract, the contractor's liability
any other supplies included in the contract. for defects in the warranty clause should extend

(C) Supply Warranty. Under this war- to a period beyond delivery.
ranty the contractor is obligated to replace or 3-21. Duration of the Warranty. How long
reperform work on contract items if defects in should the warranty run? The starting point is
material or workmanship existed at the time of normally the time of delivery. However, if items
acceptance. This clause usually gives the are delivered for storage and later use, the war-
Government a specified period of time in which ranty usually provides for a starting time after
to discover the defect. Normally, there is very delivery. Also, a later starting time would be
little increase in item price for this kind of war- required if actual use of the items is the only
ranty. It should be quite easy to make a positive way to determine conformance with
determination that a defect existed at time of specifications. In any event, the length of the
acceptance if it is found when the item is drawn warranty period must be specified. For example,
from supply for initia l use. It will be much more one year after delivery, or completion, or corn-
difficult to determine that the defect existed at mencement of use, etc.
time of original acceptance if the item has been 3-22. If there is a breach of warranty by a
installed and operating for some appreciable contractor, the Government must so advise the
period of service and is then found defective, contractor before the notice period in the clause

(D) Serevice Warranty. Under such a war- expires. Notice must be in writing and must indi-
ranty, the contractor agrees to reperform defec- cate that the Government's rights have been
tive services, if defects in workmanship existed at violated. It is not necessary that the defect be
time of acceptance and are discovered within a specifically identified if the result or consequence
specified time period. Here again, little is paid of the defect is stated.
for this warranty because, unless the Govern-
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3-23. If a contractor breaches a warranty, 3-30. If a deficiency is discovered by the
there are.sveral alternative actions which may Government after acceptance, and it is still
• be .taken and the Contracting Officer has com- within the allowed time period, written notice is
pleie authority over the course of action chosen. given to the contractor who must then submit

3-24. The Contracting Officer may require recommendations for corrections to the Con-

.the.contractor to correct or replace the noncon- tracting Officer. If the contractor detects a

forming or defective supplies, or he may choose deficiency before Government acceptance, he

to keep the defective supplies and have the con- must either correct it at his own expense or

tractor repay a portion of the contract price, recommend corrections to the Contracting
Officer.

3-25. If returning an item is impractical, the O -3e.
,Government may correct the item or require the 3-31. After receiving a contractor's recoin-
contractor to correct it in place. Either would mendations, the Contracting Officer must act
be at the contractor's expense. Provision for this within the time period included in the clause. He

arrangement should be included in the contract. may give the contractor notice in writing to
fully correct, partially correct, or not correct the

3-26. When items are returned to the con- deficiency. Corrections are at the contractor's
tractor, he is liable fe- -. -ises incident to tran- expense. For partial or no corrections, the con-
sportation to hic plarn ;,..d returr to the Govern- tract price is adjusted by negotiation.
ment delivery p4-; Also, if the contractor
refuses or fails to *-ofrect or replace defective 3-32. Performance delays on the contract

items within a peiiod specified in the contract, which are caused by correction of deficiencies

the Government may correct or replace the are not an excusable delay; however, as in other

defective items with similar items at the contracts, the Government may grant a time

contractor's expense. If the contractor does not extension for a consideration. Also, the contrac-

4. furnish timely instructions regarding the disposi- tor pays the transportation expenses and assumes

tion of the deftctive supplies, the Government responsibility for defective items in transit.

may dispose of them and be reimbursed from the 3-33. If a contractor does not submit
sale of the items for any expenses associated with recommendations for correction or comply with
the care and disposition of the items, plus excess the Government's order to correct deficiencies,
costs of reprocurement. the Contracting Officer so advises the contractor

3-27. The clause used in fixed price incen- in writing and establishes a time limit for con-

tive contracts is similar to the suggested Supply tractor compliance. If the contractor does not

Warranty clause except that an additional para- cure" the failure within the specified time, the
graph is used. The addition authorizes the inclu- Contracting Officer may obtain recommendations

sion of all warranty associated costs in the nego- elsewhere, correct or replace the items, and

tiated final price of the contract. However, after obtain the necessary data. All of the expense

the establishment of the total final price, the involved will be charged to the contractor.

contractor's compliance with the warranty 3-34. Com-sparison of Supply Warranty and
clause is at his own expense. Correction of Deficiencies Clause. A comparison

3-28. Warranty of Systems and Equipment of the Supply Warranty and the Warranty of

Under Performance Specifications or Design Cri- Systems and Equipment clauses is interesting.

teria Clause. This clause was formerly known as The Supply Warranty is authorized for insertion

the "Correction of Deficiencies" clause. It may into fixed price and fixed price incentive supply
be used in fixed price supply and service, and contracts. In it the contractor warrants that the

research and development contracts for systems supplies furihhed will conform to contract

and equipment where performance specifications specifications and be free from defects in material

or design are of major importance. (FAR and workmanship.

52.246-19). 3-35. Where performance is the major con-

3-29. Its provisions cover contract-caused cern, the contractor necessarily must warrant

deficiencies discovered by either party within a against defects which arise after delivery. The

specific time period. This period could be, for UCC most frequently makes its appearance in

example, a number of months after delivery or the arguments of counsel during litigation con-

acceptance, or after a number of hours of use, cerning the Supply Warranty. This is not surpris-

depending upon what is included in the contract. ing, since the subject matter of a fixed price sup-
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ply contract (e.g., spare parts) falls squarely
o within the definition of "goods" provided in

UCC 2.105(l).
3-36. The "Warranty of Systems and

Equipment" clause, on the other hand, is
specifically authorized for insertion into both
fixed price and fixed price incentive supply and
service contracts, and research and development
contracts when performance specifications or
design are of major importance." However, it is
actually applicable to almost every large dollar
contract where the Supply Warranty clause
could be used. As with the Supply Warranty, the
contractor warrants that any supplies or services
furnished by him will be in compliance with the
requirements of the contract. Aside from this
basic similarity, however, the clauses differ in a
number of significant respects.

3-37. Under the Supply Warranty the bur-
den is on the Government to find and prove a
breach of warranty, while in the "Warranty of
Systems and Equipment" clause, the contractor
places himself under a positive duty to
"promptly" report any discovered noncompli-
ance of goods or services with contract require-
ments. This duty, it should be noted, extends to
all goods and services regardless of whether they
have been accepted under inspection and accep-
tance provisions.

3-38. Once a breach has been discovered
under the Supply Warranty, the Contracting
Officer may require either the "prompt correc-
tion or replacement' of nonconforming supplies,
or retain the supplies and request an equitable
adjustment in the contract price. These remedies
are also available in the Warranty of Systems
and Equipment clause. However, the Contract-
ing Officer has more flexibility under the latter
clau- t since he has expressly reserved the option
to require only partial correction of a deficiency
and to seek a corresponding reduction in price.
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CHAPTER 10

MODIFICATION OF CONTRACTS
The purpose of this chapter is to discuss of Government- furnished material, and in a cost

the general topic of the modification of Govern. reimbursement contract, in the estimated cost or
mat contracts. Typically, modillicution in fixed fee, if any. Further, in u Ilxcd.price con-
government contracts takes the form of applica- struction, time for performance may be
tion of the 'changes' clause to post-award con- decelerated. A change order is a written order
tract relationships. Considerable coverage is signed by the Contracting Officer directing the
given to the changes clauses used in various contractor to make changes which the Changes

" types of Government cortracts, as well as other clause of the contract authorizes the Contracting
clauses and doctrines used where contract Officer to order without the consent of the con-
modification becomes necessary or desirable. tractor.
1 FC O2-3. The Nature of Change. Most contract
1. MODIFICATION OF GOVERNMENT CON- modifications come about unilaterally by action
TRACIS of the Contracting Officer. Although at common

1-I. A modification (amendment) is a new law one party to a contract cannot unilaterally
agreement and contains terms different from change the obligations of both parties, the
those which were agreed upon in the original Government contract, by agreement of the par-
contract. The definitized contract, though it is ties, contains a Changes clause, pursuant to
presumed to represent the intent of the parties, which the Contracting Officer may order
may be modified by them. The Contracting modifications not only in the administrative
Officer with authority to enter into a contract for details of Government contract administration,
the Government by implication has the power to such as the cognizant financing office or the
modify such a contract. Rather than rewrite the name of the Contracting Officer, but also in the
original document, a supplemental agreement is important substantive matters of design and
used for spelling out the modifications. For the manufacturing methods, construction details, and

-.: upplemental agreement to be legally enforce- place of delivery and packaging. The clause per-I able, it must contain the essential elements of a mits the Government to range widely in varying
contract discussed earlier, such as offer, accep- the technical aspects of the work statement,

$ tance, consideration, etc. Thus, care must be often with drastic effect on the contractor's pro-
used in entering into such arrangements. The duction schedules, materials purchases, engineer-
supplemental agreement is a bilateral document. ing effort and utilization of personnel. Drastic
That is, it is agreed to and executed by both the financial impact usually accompanies drastic
Government and the contractor. It may be used changes. Of course, an equitable adjustment of
to enlarge or diminish the obligations of the par- the contract price is provided for in the clause.
ties and new prcurement authority may be 2-4. Justification for such an unusual power
necessary where the scope of the contract is is found in the need of the Government for flexi-
increased. The supplemental agreement is bility in meeting the changing military needs of
employed whenever it is necessary or desirable our country. In this way, new technology may
to have the contractor's consent to a be incorporated into the contractor's effort dur-
modification of the contract. ing contract performance. Amended shipping

instructions and packaging requirements add
2. CHANGES AND CHANGE ORDERS further flexibility, and permit quick response to

2-1. Contracts may be modified through the changed or unanticipated circumstances. Without
use of changes or change orders. As we shall see this right, procurement response to military
in this section, there is a clear distinction requirements would be severely hampered.
between change and authorized change orders. 2-5. Contract Clauses. The entire concept

2-2. DefinItions. A change is any altera- of changes rests upon the advance agreement
tion within the scope of the contract, in the between the Government and the successful con-
specifications, drawings, design, method of pack- tractor in the original contract, manifested by a
ing, shipment, time or place of delivery, or type Changes clause. It is only through contract
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agreement, therefore, that the unilateral action Contracting Officer decides that the facts jus-
by the Contracting Officer is authorized. The tify it, the Contracting Officer may receive and
particular Changes clause inserted in a contract act upon a propoal submitted before final pay-
varies with the type of contract entered into by ment of the contract.
the Government and a contractor. In other (d) If the contractor's proposal iicludes the
iWords-the Changes clause in a fixed-price supply cost of property made obsolete or excess by
contr ct Will differ slightly from the Changes the change. the Contracting Officer -hall have

. clause li a coat-relenbuimeritci supply conlract. the 11t8 Itn pi belttc Ihtr ilanialalii III etis 1iu.

Notwithstanding, there is a common thread run- sition of the property.
.1 ning.through all changes clauses. The essential (e) Failure to agree to any adjustment shall be

(and common) elements of a Changes clause a dispute under the Disputes clause. However,
include the requirements that (1) a change must nothing in this clause shall excuse the contrac-
be within the scope of the contract, (2) the order tor from proceeding with the contract as
to change must be in writing, and (3) the ordered changed.
change must be at the order of an authorized This basic fixed-price changes clause has
Government officer, five alternate provisions, covering architect-

2-6. Types of Contracts and Changes engineer services, other professional services,
Clauses. An analysis of the several Changes transportation services, and R&D contracts. For
clauses now in use discloses a wide variety of the full text of these alternate provisions see
legal ramifications. The words embodied in the FAR 52.243-1, Alternates I through V.
clauses have ;volved through considerable years .2-8. Anlysis of Provisions of the Clause.
of use and have been extensively interpreted by This section briefly covers the areas that are
the administrative and judicial tribunals. An likely to be discussed by contracting parties
analysis of the clauses relative to changes in vari- when changes are introduced into a contract.
ous types of Government contracts will illustrate There are seven major analysis points discussed
the current application of the clauses, below.

2-7. Fixed-Price Supply Contract Clause. 2-9. "The Contracting Officer'. Changes
The clause presently included in fixed-price sup- under the clause are effected by the Contracting
ply contracts (a required clause) is as follows Officer, who is defined in the definitions portion 2...)
(FAR 52.243-1): of the contract. The definition as set out in the

supply contract is:
CHANGES - FIXED PRICE (APR 1984) "Contracting Officer' means a person with the

authority to enter into, administer, and/or ter-
(a) The Co.t~ractlng Officer may at any time, by minate contracts and make related determina-

written order, and without notice to the sureties. if tlions and findings. The tirm includes certain
any, make changes within the general scope of authorized representatives of the Contracting
this contract In any one or mars of the following: Officer acting within the limits of their authority

(1) Drawings, designs, or specifications when the as delegated by the Contracting Offi.cer. (FAR
supplies to be furnished are to be specially 52.202-1(b)).

manufacturs.d for the Government in accordance
with the drawings, designs, or spec~icationi 2-10. It is important for the contractor to

(2) Method of shipment or packing realize that not every Government official who(3) Metho of siper appears at his plant or on a construction project
)Place of deliver. is an authorized representative of the Contract-

(b) If any such change causes an increase or
decrease in the cost of or the time required for. ing Officer for the purpose of directing changes.
performance of any part of the work under ts The contractor should beware of an overzealous

contract, whether or not changed by the order, the engineer or inspector. When the contractor dis-
Contracting Officer shall make an equitable covers that a Government representative with

whom he made an agreement, or upon the basisadjustment In the contract price, the delivery
schedule, or both, and shall modify the contract. of whose order he affected a change, was not

(c) The contractor must submit any "proposal for authorized to do so, the contractor can contactthe Contracting Officer who would have been
adjustment" (hereafter referred to at proposal)
under this clause within 30 days from the date authorized to make the change or agreement and

of receipt of the written order. However, if the who still has such authority and have him com-
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mence action to ratify the unauthorized act. The which the surety waives notice of modifications
'Y1 -ratification relates back to the date of the tran- of the contract. The words are inserted to

section ratified. It-should be noted that there is preserve full obligations of the surety under theno. requirement that the Contracting Officer performance bond even though notice of the

iatify any oider: or agreement effected by an change is not provided to the surety.
unailthorized Government representative. It 2.15. "Make Changes if Within the General

should also b e noted that ratification authority Scope of this Contract'. The general scope of
may be controlled by local regulation, and, in the contract has been defined by the Supreme
fact, be restricted. to levels of authority above Court as what should be regarded as fairly and
the Contracting Officer. reasonably within the contemplation of the par-

2-11. "By Written Order". In a leading ties when the contract was entered into. The
case, Plumley v. United State.; 226 US 545'(1913), determination of what is within and what is
the Court held that there was a failure to reduce without the "general scope" is a difficult one;
an oral, change order to writing and that dependent on the circumstances of the individual
although substantial extra work was performed contract. A change involving a relatively high
the contractor could not recover as the extra increase in cost required to accomplish it may,
work .was not agreed upon in the manner set out nevertheless, be within the scope of the contract.
in the contract. The requirement that change 2-16. If the change ordered is within the
must be by the written order of the Contracting scope of the contract, it is a change contem-
Officer-has *been strictly enforced in numerous plated by the parties and thus binding upon the
othet. Court- of "Claims and administraive tribu- contractor. If, however, the change is not within
nal decisions. the scope of work contemplated by the parties, it

2-12. However, the Court of Claims in the is extra work which the contractor could legally
case of Armstrong & Co. v. United States, 98 Ct. decline to perform. If the work requested is
CI..519 (1943) decided that performance of work beyond the scope of the contract, both parties
without a written change order gave rise to an should insure that funds are available for the
'implied contract to pay" when the Government extra work, that the requisites of formal advertis-
received the benefit of the work and the change ing are 'met or authority for negotiation is
was performed at the oral direction of a respon- obtained, and that any changes in required con-
sible officer. The Court of Claims has held also tract clauses are included in the agreement for
that a change ordered by an unauthorized additional work.
representative and later overruled by the respon. 2-17. It has been held that the number of
sible officer after the work was completed should change orders is not nearly so important as the
be paid for by the Government under the theory criteria of magnitude and quality in deciding
of an "implied in fact" contract. whether a change comes within the scope of the

2-13. the administrative appeal boards contract.
have, under the circumstances of the case being 2-18. The addition or deletion of units, i.e.,
considered, decided that the Contracting Officer the increase or decrease of a complete building
has in fact issued an oral change order, and his in a construction contract has been held to be
refusal to put it in writing was an administrative beyond the scope of the Changes clause. The
error which the board was empowered to elimination of a building has been described as a
correct. They have also advanced the theory "cardinal change," and should be treated as a
that they will regard as done that which should partial termination of the contract rather than
have been done, thereby giving the effect of a eliminated by change order. The same rule
written order. This is sometimes referred to as applies generally when the scope of the contract
the "constructive changes" doctrine. This doc- is increased by the addition of one or more units.
trine has not been extended to the contractor 2-19. The fixed-price supply contract
who voluntarily performs work beyond that Chage cae liitspchanges pply tondrag
required by the contract without any direction Changes clause limits changes (1) to drawings,
by a representative of the Government. designs, or specifications where the supplies to

be furnished are to be specially manufactured for
2-14. "Without Notice to the Sureties". the Government in accordance therewith; (2) to

The revision without notice to the sureties is in the method of shipping and packing; and (3) to
accordance with the performance bond under the place of delivery.
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2-20. These limitations affect changes ment, if any, agreed to by both parties. If nei-
which .might. be made to special items. It is not ther party is able to show that agreement was
anticipated the changes to off-the-shelf items will obtained by fraud, duress, collusion or mutual

lei include a change in drawings, designs, or mistake, the agreement is binding as to both the
i specifidatibns. contractor and the Government.

2-21. 'If any such change causes an 2-26. Even the Contracting Officer has the
increase or decrease in the cost of, or the time limitation under the clause that precludes con-
required for, the performance of any part of the sideration of claims after final payment. Final
work under this contract, whether or not payment refers to payment under the entire con-
changed by the order, the Contracting Officer tract. There is some support for the theory that
shall make an equitable adjustment." This clause final payment has not been made until claims can
defines the scope of costs which are to be con- no longer be asserted under the contract. If the
sidered in the computation of the equitable claim had not been stopped by a release or an

adjustment for a change to a supply contract. accord and satisfaction, then the statute of limita-
Not e that the clause embodied in the supply con- tions would finally eliminate the po.sibility of a
trac includes the words, "whether or not claim.
changed by the (change] order." 2-27. "Failure to agree to any adjustment

2-22. United States v. Rice, 317 US 61. shall be a dispute under the Disputes Clause."
(1942), has been considered the authority for lim- TI' contractor's refusal to proceed under a
iting consideration of costs to the part of the change order would be a breach of contract if
contract which has been changed. This would tme change is within the general scope of the
relieve the Government from responsibility for contract. A contractor could validly refuse to
additional costs relative to the unchanged par- proceed if the change ordered was not within
tion of the contract. The words "whether or not the scope of the contract. It would seem risky
changed by the [change] order," negate this rule. procedure on the part of the contractor to refuse

2-23. The determination of an equitable to proceed even though damages might be

adjustment has not been reduced to a science. enhanced if he could prove a breach of contract.

The remuneration to the contractor should be 2-28. Cost-Reimbursement Supply Contract
equated to value of the goods and services Clause. The clause presently in use (FAR
obtained from the contractor as opposed to the 52.243-2) is mandatory and reads as follows:
actual costs incurred by the contractor. A full CHANGES-COST REIMBURSEMENT
discussion of this subject is found in this text. (A•REM US4)

2-24. "The contractor must submit any pro-

posal for adjustment... under this clause within (a) The Contracting Offli-er may at any time, by
30 days from the date of receipt of the written *ritten order, and without .iotice to the sureties if
order." When claims are filed by the contractor any, make changes within the general scope of
after the 30-day period, they will generally be thit contract in any one or more of the following:
considered by the courts and administrative (I) Drawings, designs or specifications when the
boards when Government rights are not preju- supplies to be furnished are to be speciflcally
diced. In certain situations where the Contract- manufactured for the Government in accordance
ing Officer has considered the contractor's with the drawings. designs or specifications.
request for additional costs after the deadline (2) Method of shipment or packing.
date and then rejected the claim, his considera- (3) Place of delivery.
tion of the claim has given new life to it. The (b) If any such change causes an increase or
Contracting Officer has exercised the permissive decrease in the estimated cost of, or the time
action granted to him in the Changes clause, required for. performance of any part of the work
After giving due consideration to, and then under this contract, whether or not changed by
refusing the claim, he cannot argue in an appeal the order. or otherwise affects any other terms and
to the administrative appeals board that the conditions of this contract, the Contracting Officer
contractor's claim was filed on an untimely basis. shall make an equitable adjustment in the (I)
His actions have in effect reinstated the claim, estimated cost, delivery or completion schedule, or

2-25. The situation differs, however, when both: (2) amount of any fixed fee, and (3) other

a change order has been accepted and the adjust- affected terms and shall modify the contract
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accordingly. prescribe the manner of disposition of property
(c) The-contractor must submit any 'proposal made obsolete or excess as a result of a change is

for adjustment' (hereafter referred to as propo- not considered necessary in a cost-reimbursement
mU under this clause within 30 days from the contract. The costs of such property would have
date of receipt of the written order. However. if already been charged to the contract.
the Contracting Officer decides that the factw jus- 2-31. The addition of paragraph (e) to the
tify it. the Contracting Officer muy receive and clause is necessary because all cost-
act upon a proposal submitted before final pa. reimbursement type supply contracts that are
ment of the contract. fully funded are required to use a Limitation of
(d) Failure to agree to any adjustment shall be Cost clause and all that are incrementally funded
a dispute under the Disputes clause. Howiver are required to use a Limitation of Funds clause.
vothing in this clause shall excuse the contractor These clauses place restrictions on the
from proceeding with the contract as changed. Government's obligation to reimburse the con-
(e) Notwithstanding the terms and conditions of tractor and on the contractor's obligation to per-

paragraphs (a) and (b) above, the estimated cost form beyond the limitation set forth in the con-
of this contract and. if this contract is incremently tract schedule. To avoid possible work stop-
funded, the funds allotted for the performance of pages, adjustments in estimated cost or fund allo-

this contract shall not be increased or considered cations should be made without undue delay

to be increased except by specific written after a change is ordered.
modification of the contract indicating the new

f th cotrat idicaingthenew2-32. Research and Development Contracts.
contract estimated cost and. if this contract Is

The previous R & D clauses have been incor-Incrementally funded, the new amount allotted to p r t d a l e n t r v s o s t h ai
the contracL Until this modification is made, the porated as alternate provisions to the basic
ontrctorIshall not 1 obligated to continue per- clauses. See, for example, Alternate V to the

formance or inwr costs beyond the point esta- fixed-price supply contract changes clause (FAR
blished in the Limitation of Cost or Limitation of 52.243-1) and Alternate V to the cost- reimburse-
Funds clause of this contract ment supply contract (FAR 52.243-2). Both

clauses have been rewritten without major
This clause also has five alternates, similar change in substance.

to those for the fixed-price supply contract

clause but with the addition of an alternate for 2-33. Analysis of the Clauses. The
facilities contracts. Again, for the full text of Changes clauses for Research and Development
these alternates see FAR 52.243-2, Aiternates I contracts are identified as "additional" clauses

through V. and not necessarily required. They may be
inserted in accordance with Departmental pro-2-29. Analysis of Provisions in the Cost- cedures where the nature of the work justifies

Reimbursement Supply Contract Clause. You will and lends itself to such change control. In many
note that the areas subject to change and the cases the "Description of Work" is not
method of effecting changes are the same here as sufficiently definitive to provide a base upon
for fixed-price supply contracts. However, since which a change might be effected.
the cost-reimbursement contracts are priced and
funded on the basis of estimated costs, with or 2-34. The requirement in supply contracts
without a fee, the clause reflects this in the pro- that drawing, design or specification changes be
visions for equitable adjustment. The clause pro- applicable only to supplies 'specially manufac-visonsforequtabe ajusmen• Te caus pr- aptur e o tGoernentlies nosp lic a bl e touf

vides that if the change causes and increase or tured for the Government" is not applicable to
decrease in the "estimuted" cost or "otherwise R&D contracts where the work involved is on a
affects any other provision vision of this con- Government program. Also, there is seldom any
tract," an equitable adjustment shall be made. substantial production of supplies on a Research
The fixed-price contract clause provides for and Development contract; therefore, the
adjustment only to contract price or delivery Research and Development Changes clauses
schedule, or both. This clause provides for need not include the specially manufactured for
adjustment to the estimated cost, delivery the Government provision. One other feature of
schedule, amount of fee and such other provi- the Research and Development Changes clauses
sions of the contract as may be affected. is that changes are permitted in the place of

inspection and acceptance as well as the place of2-20. The provision in the fixed-price con- delivery.
tract clause for the Contracting Officer to
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2-35. Time-nd.-Materials or Labor-Hour- eral scope of the contract, including changes--

Comtrasct. Where a time-and-materials or labor- 0) In the specifications (including drawings and

h6r contract is contemplated, the following designs):

clause shall be inserted (FAR 52.243-3): (2) In the method or manner of performance of

CHANGES-TIME AND MATERIALS the work

OR LABOR HOURS (APR 194) (3) In the Government-furnished facilities,

O LOequipment. materials. services. orsite: or

(a) The Contracting Officer may at any time. by (4) Directing acceleration in the performance of

written order, and without notice to the sureties. the work.

if any., make chan3es within the general mcope of (b) Any other wntten or oral order (which, as

this contract in any one or more of the following: used in this paragraph (b). includes direction.

(I) Drawings designs, or specifications, tnstruction. interpretation, or determination) from

(2) Method of shipment or packing. the Contracting Officer that causes a change shall

(3) Place of delivery be treated as a change order under this clause:

(4) Amount of Cvernment-furnished property. provided, that the contractor gives the Contracting

(b) If any change causes an increase or decrease Officer written notice stating (I) the date. cir-

in any hourly rate. the ceiling price. or the time cumstance. and source of the order and (2) that

required for performance of my part of the work tte contractor regards the order as a change

under this co.itract. wnether or not changed by order.

the order or otherwise affects any other terms and (c) Except as provided in this clause, no order,

conditions of this contract, the Contracting Officer statement. or conduct of the Contracting Officer

shall make an equitable adjustment in the (I) shall be treated as a rhange under this clause or

ceiling price. (2) hourly ratei. (3) delivery entitle the contractor to an equitable adjustment.

schedule, and (4) other affected terms, and shall (d) If any change under this clause causes an

modify the contrict accordingly. increase or decrease in the contractors cost of. or

(c) The contractor must subsait any "proposal for the time required for. the performance of any part

adjustment' (hereafter referred t. at proposal) of the work under this contract, whether or not

under this clause within 30 days fnm the date of changed by any such order, the Contracting

receipt of the written order However, of the Con- Officer shall make an equitable adjustment and

trading 00ier decides that the facts justify it, modify the contract in writing. However, except

the Contracting Officer may receive and act upon for a 'proposal for adjustment' (hereafter

a proposal submitted before final payment of the referred to as proposal) based on defective

contract. specifications no proposal for any change under

(d) Failure to agree to any adjustment shall be a paragraph (b) above shall be allowed for any costs

dispute under the Disputes clause. However. noth- incurred more than 20 days before the contractor

ing in this clause shall excuse the contractor from gives written notice as required In the case of

proceeding with the contract as changed defective specifications for which the Government

is responsible. the equitable adjustment shall
Note that the 30-day period may be varied in include any incrcased cost reasonahly incurred by
accordance with agency procedures. the contractor in attempting to comply with the

2-36. Construction Contracts. In construc- defective specificationx

tion, demolition and dismantling contracts, the (e) The contractor must submit any proposal

Contracting Officer may make certain changes under this clause within 30 days after (I) receipt

within the contract. These changes and the con- of a written change order under paragraph (a)

ditions under which they may be made are out- above or (2) the furnivhing of a written notice

lined below. under paragraph (b) above, by submitting to the

2-37. Current Changes Clause. The clause Contracting Officer u written statement describing

presently in use (FAR 52.243-4) follows: the general nature and amount of the proposal.
unless thi period is extended by the Government.

CHANGES (APR 1984) The statement of proposal for adjustment may be

(a) The Contracting Officer may. at any time. included in the notice under paragraph (b) abve.

without notice to the turetr., if any. hi, wriiten (I No proposal by the contractor for an equitable

adjustment shall be allowed if asserted after finalorder designated or indicated to be a change payment under ihis contract.

order, make changes in the work within the gen-
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2-38. Analysis of the Changes Clause. that no order, statement, or conduct of the Con-
Analysis.of-the -.Construction contract clause-as tracting Officer shall be treated as a change,
used in fixed-price, contracts may best be made except as specifically provided for in the clause
on a-paragraph by paragraph basis. itself. With respect to constructive changes,

1-39. Paragraph (a), like a counterpart pro- accordingly, only those provided for in para-
vision in 'the clause in fixed price supply c- graph (b) may be considered under the Changes
tracts, establishes the authority of the Contract- clause. This paragraph does not, of course, pre-
ing;Officer to make changes within the general clude the contractor from seeking such adminis-
scope of the work. The clause makes it clear, trative relief as may be available snider another
however, that the change may relate to any clause contained in the contract, such as the
asyect of the work to be performed under the Suspension of Work or a Government-furnished
contract. To effect this clarification, the clause pro, erty clause. Likewise, it does not preclude
sets forth illustrative categories for the making of the ontractor from seeking judicial relief for
changes, which embrace changes not only in the breach of contract.
drawings, designs and specifications, but also 2-42. Paragraph (d), like a counterpart pro-
changes in the method and manner of perfor, vision in the clause in fixed-price supply con-
mance, in the provision of sites and services, or tracts, establishes the contractor's right to an
requiring acceleration in performance. These equitable adjustment in situations involving the
categories are intended to be descriptive of the making of changes. More specifically, the para-
kind of change actions which historically have graph states that if any change effected under the
been accommodated under the Changes clauses, clause causes an increase in the cost of, or in the
Deceleration actions not related to a change or time required for, the performance of any part of
unreasonable delay in the issuance of a change the work, "whether or not changed by any such
order were intentionally omitted since they are order," an equitable adjustment is to be made.
in the nature of a suspensin, delay, or interrup- 2-43. A significant revision in the clause is
tion covered by the Suspension of Work clause, the adoption of an additional text designed to
which is a mandatory clause. Hence. it is not eliminate the application of the "Rice" doctrine
intended that the Changes clauses cover actions and has been accomplished primarily by adding
which (1) are clearly denoted as a suspension the phrases "any part of the work" and 'whetherorder or (2) have -as a primary purpose the or not changed'. (The Rice doctrine is the rule
effecting of a suspensioi, delay, or interruption derived from the case United States v. Rice, 317
of the work. While the Contracting Officer is US 61 (1942) which limited consideration of
authorized to make changes in any aspect of the costs to the part of the contract which had been
work itself, the clause does not authorize him to changed.) These phrases now appear in the
alter any of the collateral aspects of contract Changes clause of the general provisions for
performance, such as are covered by the pay- standard supply contracts. An equitable adjust-
ment and so-called boilerplate clauses. ment clearly encompasses the effect of a change

2-40. Paragraph (b) of the clause (for order upon any part of the work, including delay
which there is no counterpart provision in the expense; provided, of course, that such effect
clause in fixed-price supply contracts) coicca s vas the necessary, reasonable. and foreseeable
"constructive changes." This paragraph pro- result of the change.
vides that other written or oral orders (including 2-44. Except for defective specifications,
directions, instructions, interpretations, or deter- the Changes clause will continue to have no
minations) from the Contracting Officer which application to any delay prior to the issuance of
causes a change within the general scope of the a change order. An adjustment for such types of
work will be treated as changes under the clause. delay, if appropriate, will be considered under
However, as a prerequisite to the consideration the provisions of the Suspension of Work clause.
of a claim based on a constructive change, the
contractor must notify the Contracting Officer 2-45. A further revision in the equitable
that he considers such order to be one directing adjustment provision in paragraph (d) has been
a change in the work to be performed. made by reason of (he recognition in the clause

of constiuctive changes under paragraph (b).2-41. Paragraph (c) of the clause, (for Under this revision, a contractor who seeks reliefwhich there is no counterpart provision in the in a constructive change situation not involving
clause in fixed-price supply contracts) provides
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defectiVe specifications cannot recover for any clause or the Suspension of Work clause) does
costs arisung .. re than 20 days prior to his fur- not alter or diminish in any respect the applica-
nising notice as prescribed under paragraph (b). bility of the Disputes clause or the jurisdiction of
Accrdingly, a cost limitation which has hereto- administrative boards or courts, which will con-

__ fore been prescribed for suspensions arising tinue to be subject to the limitations imposed by
undei ihe Suspension of Work clause will also be the Disputes Act.
prescribed tor constructive changes arising under 2-SO Differing Site Conditions Clause The

-i the IChinges clause. The 20 day limitation is not clause presently in use (FAR 52.236-2) is
waivable, and costs may not be recovered con- required in fixed-price construction, demolition,
trary to this limitation, dismantling and "removal of improvements" con-

2.46. Notwithstanding the inapplicability of tracts exceeding small purchase limitations and,
the 20 day incurrence limitation to constructive at the Contracting Officer's discretion, permissive
change orders involving defective specification. within such limitations. It reads as follows:
the notice required by paragraph (b) must be DIFFERING SITE CONDITIONS
given. Moreover, paragraph (d) also limits the
equitable adjustment to costs reasonably incurred As prescribed in 36502, insert the following

Sin attempting to comply with defective clause in solicitations and contracts when a fixed-
specifications. Thus, the time of the notice in pce dismantling demolition, or removal of

- relation to when the contractor becomes aware improvements contract is contemplated and the
of the defect could be a factor in determining contract amount is expected to exceed the small
reasonableness of costs. Of course, no adjustment purchase limitation. The Contracting Officer may

is intended to be allowed in connection with insert the clause in tolicitatlons and contracts
defective specifications unless the Government is when a fixed-price construction or a fixed price

responsible. contract for dismantling. demolition, or removal

2-47. Paragraph (e) requires the contractor of Improvements it contemplated and the contact
to submit to the Contracting Officer a statement amount is expected to be within the small put-
setting forth the general nature and monetary chase limitation.
extent of his claim for an equitable adjustment DIFFERING SITE CONDITIONS
within 30 days after the receipt of a written (APR 1964)
change order issued under paragraph (a) or
within 30 days after the furnishing to the Con- (a) 7te co.tractor shall promptly, and before the
tracting Officer of a notice pursuant to paragraph conditions are disturbed, give a written notice to
(b). The 30-day period may be varied according the Contracting Officer of (1) subsurface or latent
to agency procedures. The paragraph also indi- physical conditions at the site which differ materi-
cates that in a constructive change situation, aris- allny from those indicated in this contract, or (2)
ing under paragraph (b), the contractor may unknown physical conditions at the site, of an
include his claim statement with this notice, unusual nature, which differ materially from

2-48. Paragraph (f) states that a claim for those ordinarily encountered and generally recog-
an equitable adjustment under the clause must be nized as inhering in work of the character pro-
asserted prior to final payment. videdfor in the contracL

2-49. Note that, curiously, the disputes pro- (b) The Contracting Officer shall investigate the

vision does not appear in the fixed-price demoli- site conditions promptly after receiving the notice.

tion, dismantling or construction contract If the conditions do materially so differ and cause

* changes clause while is retained in other fixed- on increase or decrease in the contractor's cost of

price contract changes clauses. The existence of or the time required for, performing any part of

an administrative or judicial remedy is esta- the work under this contrac whether or not
blished by the Disputes Act and implementing changed as a result of the conditions. an equitable

disputes clauses. Accordingly, there is no need to adjustment shall be made under this clause and

reiterate in clauses covering particular aspects of the contract modified in wrting accordingly.

the contractual agreement the availability of that (c) No request by the contractor for an equitable

remedy. It mcat bc emphasized that deletion of a adjustment to the contract under this clause shall
separate disputes provision from the Changes be allowed, unless the contractor has given the
clause (or from the Differing Site Conditions written notice required provided, that the time

prescrbed in (a) above for giving written notice
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may be extended by the Contracting Officer. on the alternative method, such an order is a
(d) No request by he contractor for an equitable change falling within the scope of the Changes

adjustment to the contract for differing site condi- clause.
"liom s4all be allowed if made afterfinal pament 2-55. Some changes in specifications and

under this contct. drawings, however, are not so obviously within
2-51. A clause of this type is considered the scope of the clause. In the situation where an

necessary in fixed price construction contracts honest misinterpretation of the meaning or extent
where the contractor may encounter unknown of the specifications occurs, the insistence by the
and ianticipated physical conditions at the site Government on specifications not contained in
of the project which may either delay perfor- the contract presents a problem. Ordinarily,
mance or increase the costs, or both. One of the where the misinterpretation is by the Govern-
purposes of the clause is to eliminate the ten- ment, the requirement that the contractor
dency of contractors to submit inflated bid prices proceed on different specifications than those
based on the worst physical conditions that contained in the contract places the changes
might be encountered, by providing simple and within the scope of the Changes clause and any
quick relief for changed conditions. To assure additional cost to the contract is compensable.
close pricing and truly competitive bids, the On the other hand, where the contractor misin-
Government assumes liability for what is terprets the specifications, a different result usu-
described as naturally different or unknown phy- ally follows and the change is not compensable
sical conditions. under the equitable adjustment provision of the

2-52. Other than the change in title, the Changes clause. An exception is frequently made
major difference in this clause and a previous where the contractor's misinterpretation is rea-
'Changed Conditions" clause is the addition of snnable under the circumstances.
the phrases, 'any part of the work' and 2-56. Frequently the change in the
"whether or not changed.' These phrases were specifications occurs when material or pro-
added to conform with similar provisions of the cedure; are substituted. In the vast majority of
revised Changes clause for construction con- cases, a change in either materials or procedures
tracts. This clause also provides for downward ,. a change falling within the scope of the

* as well as upward adjustment in contract price Changes clauses and is compensable where
and completion time, a point often overlooked, equity requires adjustment. It probably goes

2-53. Examples of changes. At this point without saying that where the contractor
perhaps a brief treatment of some typical situa- requests a deviation in either material supply or
tions in which change or at least the question of procedure, an approval by an authorized
change invokes the application of a Changes Government representative is a change under the
clause is in order. Changes clause.

2-54. Changes in Specifications or Draw- 2-57. Changes in Performance. Govern-
ln-,s. The question in each case is whether the ment orders to change either the method of
change ordered by the Contracting Officer falls packing or shipping items supplied under the
inside or outside the scope of the Changes contract are such changes where the contractor
clause. If the change is outside the scope of the sustains increased costs. The same reasoning
contract clause then, of course, the contractor would apply where the place of delivery is
will not receive the benefit of the .quitable changed by Government order and the contrac-
adjustment provided for by the clause. Some tor suffers additional expense.
specification changes are so obvious that it is a 2-58. Constructive Changes, A construe-
mystery how a question as to compensability for tive change is also called a "change by implica-
the change could arise. Where additional work tion" and occurs %hen the Government, by its
on a building is called for by the Government actions, changes the contract without specifically
and the work called for was not required by the going through the "Changes" clause formalities.
contract, such a specifications change would be A constructive change order has been defined as
within the scope of the Changes clause and com- an oral or written act or omission by the Con-
pensable. Also, where the specifications provide tracting Officer or other authorired Government
for alternative methods of performance and after official which is of such a nature that it is con-
approval of one method the Government insists strued or inferred to have the same effect as a
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i formal written change order under the Changes should have been corrected by a change. There

clase,~~ is an implied warranty that if the Government's

2-59. In Government contract law, the con- specifications are followed, the item produced -

cp of constructive changes is well established. will meet the contract requirements.

FAR-Panrt 43 and the concomitant Notification of Specifications may be considered defective

Changes clause (52.243-7) are the most recent because of simple error, inadequate detail, practi-

manifestations of recognition of such concept. cal impossibility of performance, or a combina-
tion of these.

2-60. Board decisions have recognized that
an informal requirement for performance of addi. 2-64. Since the Contracting Officer or his

tional work, for example, is substantially authorized representative has authority to issue

equivalent to a formal requirement and must be change orders, it should not be too difficult for

governed by similar principles. The significance the Government to avoid most constructive

of constructive changes as a responsibility of the changes if these individuals understand the prob-

Government representative, and as a form of lem and are alert to the implication of their

relief to the contractor, should be recognized actions. The prudent contractor, if he complies

and understood by both parties so that they may with directions from other Government

be able to better identify conduct and actions representatives, will confirn such direction with

which may be interpreted as constructive change the Contracting Officer. The Contracting Officer,

orders. on the other hand, should see that all Govern-
meat personnel having contact with the contrac-

2-61. The 1968 revision to the Changes tor, recognize the limitations on authority and
Clause for Construction Contracts included a thus avoid wrongfully committing the Govern-
provision expressly designed to cover construc- ment. Furthermore, the Contracting Officer
tive changes, and was the first standard clause to should recognize that the courts arc likely to
do so. The present FAR provision continues this hold that silence on his part constitutes acquics-

recognition. After identifying normally author- cend t han e if it cnsbes at he
izedchages o b mae uner he caus, a cence to the change if it can be shown that he

ized changes to be made under the clause, a had knowledge of the directions or interpreta-
paragraph is added which provides that other tions given to the contractor.
written or oral orders including directions,
instructions, interpretations, or determinations 3. MODIFICATIONS OTHER THAN UNDER
from the Contracting Officer which cause a CHANGES CLAUSES
change within the general scope of work will be
treated as changes under the clause. As a prere- 3-1. Although most modifications fall under

quisite to the consideration of a claim based on a the category of Changes, many are generatedconstructive change, however, the contractor trader other contract clauses, including

must notify the Contracting Officer that he con- 'Differing Site Conditions,' already discussed.

sidets such an order to be one directing a change Also, discussed infra are modifications arising

in the work to be performed. from 'Government Furnished Property' matters,
the Default clause, partial termination for con--62 Eroneos iterretaion by he on- venience of the Government and the settlement

tracting Officer, or his representative, may leada w n e u hof disputes by agreement. Many ower types of
to actions which constitute constructive changes. modifications occur. Some of these modifications
The insistence by an inspector that the contrac-
tor perform to a higher standard of quality than are presented in the following sections.

that called out in the contract specification has 3-2. Delays and Suspension of Work.

been held to be a change. The inspector was Government contracting, as with any commer-

considered to have acted as a representative of cial undertaking, may experience delays and

the Contracting Officer. An interpretation of the suspension of work prior to accomplishing a con-

contract language by the Contracting Officer, tract objective. This section discusses how these

either voluntarily or at the request of the con- problems may come about and how they may be

tractor, may be construed as a change if the treated once they are recognized.
interpretation calls for something more than the 3-3. The Problem of Delays. A difficult
contract requires. problem in Government contracts is concerned

2-63. Defective specifications may lead to a with those delays in contract performance result-

finding of constructive change if the defect iag from some act or failure to act on the part of
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the Government and its relationship to contract Government did not act with proper diligence.

modifications. Some of these delays are the result This would lead to the conclusion that compen-

of the Government's failure to take timely sation for delays will be allowed only when due

action, such-as delays in furnishing drawings and to the fault or negligence of the Government.

specifications, delays in ordering changes, or 3.'. Government Delay of Work Clause.

delays in furnishing Government proprty. Other This clause is required in fixed-price supply con-

delays may be directed by the Government in tracts for other than commercial or modified-

such cases as "Suspension of Work" or "Stop cecmmercial items. It is optional for fixed-price

Work Orders'. service contracts, or for commercial or

3-4. There are many clauses in Government modified-commercial supplies. The clause pro-

contracts that treat the problem of delays. Most vides for equitable adjustment for delays and

of them recognize and provide for a time adjust- interruptions caused by acts, or failures to act, of

ment or an extension of time for performance of the Contracting Officer not otherwise specifically

the contract work as a result of Government- provided for in the contract. The clause charges

caused delays. Not all of these clauses provide the Contracting Officer with the affirmative duty

for a monetary adjustment because of such to take whatever appropriate action is necessary

delays. If there is no remedy for delayed perfor- to end or otherwise dispose of unordered delays

mane or increased cost of performance under or interruptions in the work. It should be noted

the terms of the contract, the contractor must that the clause does not authorize the Contract-

look to the courts for the relief. In general, how- ing Officer to delay, suspend, or interrupt the

ever, the courts have held that the Government work, nor can it be used as a basis for such

is not liable for increased costs from delays to actions. The clause (FAR 52.212-15) is quoted

the contractor's performance unless there was an below:

element of negligence on the par. of the Govern- GOVERNMENT DELAY OF WORK
ment or unless the delays were unreasonable. (APR 1984)

3-5. An example of a court ruling on delays
can be seen in Magoba Construction Co. v. United (l)(a) If the performance of all or any part of the 4

States, 99 Ct. Cl. 662 (1943) where the court held work of this contract is delayed or interrupted (1)

that the Government had delayed the contractor by an act of the Contracting Officer in the

in the process of ordering a number of changes administration of this contract that is not

but that the delay was .reasonable under the expressly or impliedly authorized by this contract.

terms of the Changes clause and hence there was or (2) by a failure of the Contracting Officer to

no breach of contract. In Chouteau v. United act within the time specified in this contract, or

States, 95 US 61 (1877), the court interpreted the within a reasonable time if not speciied. an

Changes clause as contemplating some delay in adjustment (excluding profit) shall be made for

ordering changes on a project when both parties any increase in the cost of performance of this

knew there would be changes during the course contract caused by vhe delay or interruption and

of performance, and held that the Government the contract shall be modfied in writing accord-

was not liable for the increased cost incurred by ingly. Adjustment shall also be made in the

the contractor because of reasonable delay by delivery or performance dates and any other con-

the Government in ordering changes. tractual term or condition affected by the delay or

3-6. The courts have emphasized that the interruption. However, no adjustment shall be

basic question is the reasonableness of the delay made under this clause for any delay or interrup-

and that the reasonableness must be determined lion to the extent that performance would have

.4 on the basis of the facts of each contract. The been delayed or interrupted by any other cause,

rule seems to be firmly established now that an inluding the fault or negligence of the contractor,

unreasonable delay in issuing changes is a breach or for which an adjustment is provided or

of contract by the Government. In reviewing excluded under any other term or condition of

cases involving delay or failure to furnish this contract.
Smaterial or Government property the courts (b) A claim under this clause shall not be

have looked primarily to whether the Govern- allowed (1) for any costs incurred more than 20

ment has made a reasonable effort to furnish the days before the contractor shall have notified the

property. In the cases holding for the contractor, Contracting Officer in writing of the act or failure

thcri, ha. been sonie imnph.ateon that the to act involved, and (2) unless the claim, in an
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am"nt Mate Is asserted In writing as soon as to act involved (but this requirement shall not
p*actiale after the termination of the delay or apply as to a claim resulting from a suspension
inte'wptam but not later than the day of final order), and (2) unless the claim, In an amount .

payinent Mnit the conirot stated, is asserted In writing as soon as practicable
, ,3-8. Suspealon of Work Clause. A clause after the termination of the suspension. delay, or

similar.to the Government Delay in Work clause interruption, but not later than the date of final

is matfdatory for fixed-price construction and payment unider the contract.

architect-engineer contracts. A significant 3-9. The provision for expressly ordering a
difference, however, is that the Suspension of suspension, delay, or interruption is intended for
Work clause expressly provides for suspension, use under strict supervision, and for as limited a
delay, or interruption of the work at the period as practicable. Such orders can result in
Government's convenience as well as providing the Government incurring costs by reason of
for constructive suspension, delay, or interrup- standby time. If the Contracting Officer orders
tion by the Contracting Officer's failure to act the contractor to stop work in a situation in
where the contract requires such actions. As in which no delay amounting to a breach of con-
other "delay clauses," the clause establishes tract occurs, the Government has given away
machinery for administrative settlement on a fair one of its rights because the order is very likely
and speedy basis where the contract does not to be construed as an actual suspension of work
otherwise specifically provide for equitable order. If, on the other hand, the Government has
adjustment for delays and interruptions. The a contractual duty to act, failure to act may be
clause (FAR 52.212-12) is quoted below, construed as a constructive suspension of work.

SUSPENSION OF WORK The Government representative must therefore

(APR 1984) be aware of his rights and duties under the con-
tract and must carefully consider them before

(a) The Contraciing Officer may order the con- taking any action that will affect the contractor's

tractor. In writing, to suspend, delay, or interrupt time for performance.
all or any part of the work of this contract for the 3-10. The interpretation by the courts that .

period of time that the Contracting Officer deter- reasonable delays are to be expected under the
mines appropriate for th, convenience of the contract creates a dilemma for the Contracting
Government. Officer. If he issues an actual order to suspend
(b) If the performance of all or any part of the the work, the contractor may take the order as

work Is. for an unreasonable period of time an admission that the entire period subsequent to

suspended, delayed, or interrupted (1) by an act the order is unreasonable and that he is entitled
of the Contracting Officer in the adminittration of to compensation for the full period of the
this contract, or (2) by the Contracting Officer's suspension. E. V. Lane Corp., ASBCA No. 7232
failure to act within the time specified in this con- (1962). On the other hand, if the Contracting
tract (or within a reasonable time if not specified). Officer recognizes an actual need for stopping
an adjustment shall be made for any increase in work, he should not allow the contractor to
the cost of performance of this contract (excluding waste Government funds by continuing to work.
Profit) necessarily caused by the unreasonable 3-11. Concurrent Delays. A feature of the
suspension, delay or interruption, and the contract clause that deserves special mention is that per-
modified In witing accordingly. However, no taining to concurrent delays. It states that no
adjustment shall be made under this clause for adjustment shall be made for suspension, delay
any suspension, delay, or interruption to the or interruption to the extent that performance
extent that performance would have been so would have been suspended, delayed, or inter-
suspended, delayed, or interrupted by any other rupted by any other cause, including the fault or
cause, including the fault or negligence of the negligence of the contractor. The determination
contractor, or for which an equitable adjustment of what delays warrant adjustment is a job for
is pravided for or excluded under any other term both the purchasing officer and the contract
or condition of this contract, administration officer working together. Techni-
(c) A claim under thiv clatse Thall not be cal personnel along with production and con-

allowed (1) for any covtc incurred more than 20 tracting representatives must assist in d..ciding
days before the contractor %hull have notified Ihr which delays should be recognizcd. I'lograiii
Contracting Officer in writing qJ the act orhfailur Ivaluation Review 1 echniquta , and ril ial l'alli
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Charts are useful when a large number of recur- erally, or perhaps insert belatedly a 'Govern-
ring delays are involved. ment Delay of Work' or 'Suspension of Work'

3-12. Delays Not Covered by Contract. clause.

Delay claims covered by contract clauses simply 3-14. The Armed Services Board of Con-
pr6vide an administrative handling of what tract Appeals (ASBCA) has also recognized a
would otherwise be a contractor's claim for letter from the Contracting Officer ordering
br each of contract by the Government. But does work stoppage and calling for an equitable
the 'Contracting Officer have authority to settle, adjustment as providing an administrative alter-
by supplemental agreement, delay claims where native to suit where no clause was present.
no such clauses are included in the contract? Blount Brothers Construction Co., ASBCA NO.
The'Court of Claims in the 1963 case of Cannon 5267, 60-2 BCA 2664.
Construction Co. v. U.S., 319 F.2d 173, 3-15. Stop Work Orders. Since fixed-price
specifically approved a settlement of a breach supply and research and development contracts

claim, citing the implied authority of the Con- no longer require a Suspension of Work clause,
tracting Officer to settle claims arising out of per- an 'additional clause' may be used where a
formance and stating: work stoppage is desirable for reasons such as

Significantly, plaintiffs have cited us no cases realignment of programs or advancements in the
where this court has invalidated, on the ground of state of the art. The use of Stop Work Orders is
lack of authority any agreement made by the carefully circumscribed, however. For instance,
Contracting Officer in the settlement of a claim such an order may be used pending a decision to
for damages for breach of contract. On the con- terminate for convenience but it cannot be used
trat y we have held on numerous occasions tha; pending a decision to terminate for default. Nor
compromise settlements were valid and binding on can a Stop Work Order be used in lieu of a ter-
both parties. mination notice after a decision to terminate has

The agreement, the court found, was an been made. Since Stop Work Orders may result

accord and satisfaction of the claim. This deci- in standby costs, prior approval of their issuance

sion was followed by the same court in Brock & and cancellation is required at a level above the

Blevins Co., Inc., v. U.S., 170 Ct Cl. 52; 343 F.2d Contracting Officer. The clause as specified, for
951 (1965) and has not been overruled. The example, in FAR 52.212-13 is quoted below:

Comptroller General, however, as recently as STOP WORK ORDER
December 22, 1964, emphatically stated that (APR 1984)
Contracting Officers do not have authority to
settle breach claims (B-155343), citing Cramp v. (a) The Contracting Officer may. at any time,
United States, 216 US 494 (1910) among other by written order to the contractor, require the con-
cases, which so held, noting also that procure- tractor to stop all, or any part. of the work called
ment appropriations are not available to pay for by this contract for a period of 90 days after
damages. The Comptroller General reserves to the order is delivered to the contractor, and for
himself (under the claims settling authority of any further period to which the parties may agree.
section 71 of the Budget and Accounting Act of The order shall be specifically Identified as a
1921, cited as 31 U.S.C. § 71) the decision as to stop6-work order issued under this clause. Upon
whether the contractor should be paid under receipt of the order, the contractor shall immedi-
these circumstances. Of course, the contractor ately comply with its torms and take all eason-
could also resort to the courts in a suit for able steps to minimize the incurrence of costs alto-
breach of contract. Although, as noted above, cable to the work covered by the order during the
the former Court of Claims has upheld supple- period of work stoppage. Within a period of 90
mental agreements disposing of these claims, the days after a stop-work is delivered to the contrac-
circumspect Contracting Officer will be consider- tor, or within any extension of that period to
ably deterred by the Comptroller General's which the parties shall have agreed, the Contract-
steadfast refusal to follow these court decisions. Ing Officer shall either -

3-13. Another approach would be to retreat (1) Cancel the stop-work order; or
to the contract document itself and insert (2) Terminate the vork covered by the order at
language (with the contractor's approval) calling provided In the Default, or the Termination for

for administrative disposition of such claims gen- Convenience of the Government. clause of this
contract.
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Ile-t f asop-owk order Issued under this clause occurred principally in construction contracts.
ccevl#d or the period of the order or any Even where the schedule is not in the

exteo !heref explres, the contractor shall specification, and the Changes clause does not
resume woek. 711e .Mtrarting Offh'vrsall Make cover changen in the schedule, the Board of
11 eylitable adJuttment in the delivrry .chedule Contract Appeals has allowed acceleration under
or contract price. or both, and the contract shall the Changes clause. In Ensign-Bickford Co.,
be nod fied in writing, accordingly, If- ASBCA NO. 6214, the Board accepted the fact

() The stop-work order results In an increase In that a direct acceleration order falls within the
the time required for, or In the contractor's cost Changes clause even though the clause contains
properly qlkcqble to, the performance of any part no such specific provisions. It should be noted,
of this contract and however, in this case, both parties agreed to the
(2) The contractor asserts a claim for the order and the dispute was over the amount of

adjustment within 30 days after the end of the the equitable adjustment.
period of work stoppage. provided, that, if the 3-19. The obvious answer, in the event an
CItractlng Officer decides the facts Justify the acceleration is required and no provision is
ac!ion the Contracting Officer may receive and present in the Changes clause, is to negotiate a
act uon the claim asserted at any time before bilateral agreement, adjusting the schedule. This,

1l iulpayment under thiscontrct, of course, permits the contractor to refuse to
(c) ifa stop-work order is not canceled and the accelerate or to treat the order as a breach of

work covered by the order is terminated for the contract. In either case, by unilateral zrder or
convenier, ce of the Government, the Contracting bilateral agreement, the contractor is entitled to
Officer shall allow reasonable costs resulting from an equitLble adjustment if the acceleration causes
the stop-work order in arriving at the termination an increase in his costs.
settlement.

3-20. Constructive Acceleration. By far the
This clause also has an alternate provision, greater number of accelerations involve con-

to be used in cost-reimbursement contracts. structive rather than actual acceleration orders.
3-16. Acceleration. Acceleration involves Probably the most common situation involves an

contractual speedups. They may occur in a order by the Contracting Officer to meet the ori-
number of ways, but the most common are (1) ginal delivery schedule despite the fact there
by the Government representative requiring would have been intervening excusable delays.
delivery in advance of that specified in the con- In such cases, the Contracting Officer should
tract, or (2) by the Government representative have determined a new and current schedule
adding something in the way of additional per- prior to ordering the accelerated effort. If the
formance, but failing to extend the delivery date contractor is not given credit for the excusable
in proportion to the additional work to be per- delays, the Contracting Officer may be held to
formed. Orders to speed up performance or per- have constructively shortened this schedule by
form by an earlier date than that required by the the period of the delays. This has the same effect
contract are rather unique in that they affect the as telling the contractor to reduce his time of
time of performance rather than the work, and, performance.
therefore, are not normal changes to a contract. 3-21. It is sometimes difficult to identify a
Also acceleration orders can be classified as request or order of the Contracting Officer as a
being either actual orders or constructive orders. direct order to accelerate. In one case the Board

3-17. Actual Acceleration Orders. If the of Contract Appeals found that a statement by
clause specifically provides for changes in the the Contracting Officer that work should
time of completion or delivery, the parties have proceed and that later consideration would be
created the right in the Contracting Officer unila- given to delays was not an acceleration order.
terally to order an acceleration. Such cases, as The Contracting Officer, by his statement, did
might be expected, are comparatively rare. not insist upon compliance with the original

3-18. Specifications are always subject to schedules. In another case the Board found no
change under the Changes clause. If the acceleration when the contractor increased speed
specifications contain the completion or delivery because of fear of a termination. The evidence
schedule, an acceleration order may be allowed showed no direct threat of termination, but only
as a change under the Changes clause. This has some indication that the Contracting Officer was

anxious to get the job completed. This would
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where a fixed-price supply contract or a services
contract involving the furnishing of supplies is
contemplated (FAR 52.212-9):

VARIATION IN QUANTITY

imply , 'however, 'that a threat of termination (Al'R 1984)

based on the original contract schedule would be (a) A variation In the quantity of any item called
c6nstrued as an acceleration if the contractor for by this contract will not be accepted unless the
were entitled to a schedule adjustment because variation has been caused by conditions of load-
of'excusable delays. Ing. shipping, or packaging, or allowances in

3-22. In still another case, Mechanical Utili- manufacturing processes and then only to the
ties, Inc., ASBCA No. 7345 (1962), the Board extent. (( any. specified in paragraph (b) below.
held that there was no acceleration order when (b) The permissible variation shall be limited to"
the Contracting Officer notified the contractor ( ) Percent increase (Contracting Officer insert
that he intended to terminate for default because percentage)
of failure to meet his progress schedule. The ( )Percent decrease (Contracting Officer insert
contractor was behind schedule but he was enti- percentage)
tied to some excusable delays which he had not
requested. The Board interpreted the Contract- This increase or decrease shall apply to ( ).
ing Officer's notice as a warning to the contrac- * Contracting Officer shall insert in
tor to either request the excusable delays or the blank the designation(s) to which
catch up on -his schedule. It is interesting to note the percentages apply, such as (1) the
that. in this same case, after the contractor had total contract quantity, (2) item I only,
requested the excusable delays, the Board found (3) each quantity specified in the
an order to meet the schedule to be an acceleta- delivery schedule, (4) the total item
tion order. quantity for each destination, or (5) the

3-23. In Keco Industries, Inc., ASBCA No. total quantity of each item without
8900 (1963) the Board held that a direct refusal regard to destination.
to grant an excusable delay was an acceleration 3-26. Quantities in excess of contract
in this situation where large liquidated damages requirements, including any permissible variation
would be imposed on the contractor if he failed in quantity, will be treated as being delivered for

r to meet delivery schedules. In another case the the convenience of the contractor. The Govern-
Contracting Officer held his decision in abeyance ment may retain such excess quantities up to
until the work was completed. In that case the $100 in value without payment therefor and the
Board found that there was no direct order to contractor waives all title or interest therein.
accelerate and hence held that there was no Quantities in excess of $100 may be returned at
acceleration by the Government. From these the contractor's expense or retained and paid for
cases it would appear that for the Board to rule at the contract price. FAR 52.212-10, Delivery
in favor of the contractor, it must be shown that of Excess Quantities of $100 or Less (APR 1984)
the Contracting Officer knew of the acceleration covers these circumstances.
and that the acceleration was at least related to 3-27. Variations of Quantity-Construction
the Government's refusal to grant excusable Contracts. Where a fixed-price construction con-
delays, tract authorizing a variation in the estimated

3-24. Variations in Quantity. Variations in quantity of unit-priced items is contemplated, the
quantity of items, either a shortage or an over- clause at FAR 52.212-11 is mandated:
age, may be due to such factors as mass produc-
tion and machine-packaging of modern manufac- (APR 1984)
ture. Thus, in some cases, variations in quantity
may be a normal incident of production. The If the quant y of a unit-prtced item in this con-
FAR covers several possible variations in quan- tract is an estimated quantity and the actual
tity. quantity of the unit-priced item varie more than

3-25. The Contracting Officer shall insert 13 percent above or below the estimated quantity.
the following clause in solicitations and contracts an equitable adjustment in the contract price shall
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be madi upom den and of either porty. The equit- type contract obligations, may be raised by the
able adjustment. l be based upon any Increase Contracting Officer. This results in a contractI or decrease In costs due solely to the variation modification on a unilateral basis. .
above 115 percent or below 85 percent of the 3-33. Contract Adjustment. Under author-
estimated quantity. If the quantity variation is ity of PL 85-804, the "Contract Adjustment
sUCh as to cause an Increase In the time necessary Act," military services are empowered to modify
for compleion. the contractor may tquest. in contracts (as well as recognize other contract
wrlting. an extension of time. to be received by the claims) on bases not cognizable by Contracting
Cnt tingo Oteler w ithin su day from the Officers. The Act empowers the President to
beinning of the delay, or within such further authorize agencies whose functions are con-
period as may be gtunted by the Contracting nected with the national defense to enter into,
Okier before the date of flnal settlement of the amend, and modify contracts without regard to
contact. Upon the receipt of a written request for other provisions of law relating to making, per-
an extension, the Contracting Officer shall aser- forming, amending or modifying contracts when

tain the facts and make an adjustment for such action would facilitate the national defense.
extending the completion date as. In the judge- This authority gives contracting activities broad
ment 0/theContractingOfficer IsJust Id. discretion in three general areas: (1) amending

3-28. Miscellaneous Modifications. There contracts without consideration; (2) correcting
are several ways in which a contract may be mistakes and (3) formalizing informal commit-
modified as a result of cost, supplemental agree- ments. FAR Part 50 covers such "Extraordinary
ment, and other factors. The following para- Contractual Actions'.
graphs outline some of the modification factors. • 3-34. Value Engineering Changes. Another

3-29. Options. An option is a continuing form of contract modification achieved by either
offer. In Government contracts it is an offer by a change order or supplemental agreement is the
the contractor in the initial contract to sell addi- Value Engineering change. Where appropriate
tional quantities of the items purchased in the ini- clauses are included in the contract, the contrac-
tial contract, often at the same price and terms tor may submit Value Engineering Change Pro-
contained in that contract. The duration of this posals (VECP's) which, if accepted by the Pro-
offer is spelled out and the consideration to the curing Contracting Officer, are implemented into
contractor for keeping the offer open is included the contract. The details of such provisions may
in the price of the original purchase quantities. be found, for example, in FAR Part 48.
The option is exercised only if it is determined
that the requirement covered by the option
fulfills an existing need of the Government, that
funds are available, and that the exercise of the
option is most advantageous to the Government,
price and other factors considered.

3-30. Initial Provisioning. When a new
item is introduced into the defense inventory, an
initial purchase of spare items and spare parts is
also made as a part of the initial buy. Actual
selection and ordering, however, is implemented
by supplemental agreement, the procedure for
which is included in the initial contract.

3-31. Novatlon Agreements. Occasionally a
defense contractor's business is sold. Although
the contractor cannot assign his contracts, the
Government recognizes the successor in interest
by entering into a novation agreement. When a
corporation changes its name, the contract will
usually be amended to recognize this fact.

3-32. Limitation of Costs. The Limitation

of Cost clause, which effects a ceiling on cost-
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CHAPTER i1

EQUITABLE ADJUSTMENT
This chapter',will address itself to the con- then aver that his effort was worth a certain sum

sideration of various approaches to measuring of money.
equitable adjustment. In the absence of an objec- 1-4. Quatum Valebat. Quantum valebat,

vtive standard, the quantum of "equitable adjust- on the other hand, pertained to goods. The term,
ment'. has been left largely to the discretion of translated, means "as much as it was worth."
the Contracting Officer. Those cases where When goods were sold without specifying a
agreement respecting adjustment cannot be price, the law implied a promise by the buyer to
reached with.the contractor furnish the rule, the pay the seller 'as much, as they were worth.'
standard, or the measure with which the bulk of The declaration (pleading) would then aver that
this chapter is concerned. the buyer promised to pay as much as the goods

2. The concept of "equitable adjustment" is were worth, and that the goods were worth a
one of the larger unresolved issues in Govern- certain sum which the buyer refused to pay.
merit contracts. Although the phrase appears 1-5. These doctrines, it might be noted,
expressly or implicitly in the "adjustment have been incorporated into the substantive law,
clauses" e.g., "Changes', "Government Pro- and recovery in equity on the theory of implied
perty", "Differering Site Conditions', et al., the contract may still be made under either doctrine
defermination of what constitutes an equitable in present jurisdictions. Early Government con-
adjustment has not been objectively qualified or tracts did not contain "Changes" clauses. When
quantified by the regulation. changes were ordered by an authorized agent of

3; The term "equitable adjustment" is to be the Government, acting within the scope of his
construed in the ordinary meaning, to connote a authority, compensation was due the contractor
"fair', "reasonable', "just', or "right" arrange- under the equitable doctrines of the common
ment or, settlement. In Government contracts, law.
this involves a determination as to the contract 1-6. The earliest "Changes" clause calling
price, the period of performance, or both. for what is now known as an "equitable adjust-

ment" appeared in a contract for the construd-
1. HISTORICAL PERSPECTIVE tion of an iron-clad vessel in 1863. A clause in

1-1. Equitable adjustment may be said to be the contract provided that "alterations" might be
a derivative of two early doctrines which acted made while the vessel was under construction.
as the basis of contract compensation. These In straightforward language the clause stipulated
early doctrines are explained in the following that if the alterations "caused extra expense, that
paragraphs as they relate to eq:itable adjustment. should be paid for, if they effected a reduction in

1-2. Common Law Background. Under the cost, that should be subtracted from the contract
common law, one was compensated for goods price." The changes, under the circumstances of
sold and delivered or services rendered under those times, were quite inevitable for it can be
the equitable doctrines of "quantum meruit" or noted that the Court of Claims had occasion to
"quantum valebat'. consider the claims under that contract.

1-3. Quantum Meruit. Literally translated, 1-7. Various "Changes" clauses used by the
quantum meruit means "as much as he has Departments of the Government were standard-
deserved." The doctrine applied to situations ized by the Treasury Department, and since 1921
where a person was employed to do work for have been published in standard forms of con-
another without an agreement as to compensa- tracts for use by the Executive Branch. The stan-
tion. In such case the law would imply a promise dard clauses have since that time required an
from the employer to the workman that he "equitable adjustment' in the event of changes
would pay him "as much as he may merit." made within the scope of a contract.
Under the common law pleading of assumpsit 1-8. Equitable adjustment is a two-way
(simple contract), the workman would aver a street. Depending on the circumstances, either
promise to pay what he reasonably deserved and the contractor or the Government may be enti-
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tled to an adjustment in price, period of perfor- this respect: the Reasonable Value or 'objec-

mance, or both. It should be noted, also, that tive' approach versus the Specific Cost or 'sub-
both pairties may be entitled to some adjustment, jective' approach. Currently, the prevailing
depending on the nature of the change. In such method appears to be a combination of the two.
case, the party suffering the final detriment, by
the ;pr~enderance of proof, will be due an 2. MEASUREMENT
adjustment from the party finally benefiting. Or, 2-1. The incorporation of the word 'equit-

as it1 Thee haoprtono h or eutas it often happens, the interchange of the benefit able' in the various Changes clauses purports the
and detriment of a change may result in a connotation of equity to both the Government
'wash-out", wherein there is neithe: a gain nor a and the contractor. But what is 'equitable' is
loss in the respctive positions of the parties. generally a question of fact, which boils down to

1-9. Entitlement is a prerequisite of equit- being a question of judgment. Judgments are
able-adjustment. Before the issue of quantum can normally substantiated by reference to accepted
arise, the conditions precedent to an equitable fundamentals, or by reasoned conclusions based
adjustment must exist For example, is the on logical principles. In the absence of funda-
change within the scope of the Changes (or mental guidelines, the measurement of an equit-
other applicable) clause? Was the change made able adjustment must rely upon the latter
in fact? Were the procedural formalities of the method. No preset formula is available to furnish
clause observed? Is recovery precluded by a relatively simple answer to the problem of
'laches' or 'estoppel'? pricing a change. What constitutes an equitable

1-10. Where the government fails to meet adjustment remains a question to be decided on

its contract duties the concept of equitable the facts of each case.

adjustment closely approximates the legal doc- 2-2. At this point, it might be noted that
trine of damages. In the case of Hadley v. Baxen- there is no objection to a predetermination of the
dale, (9 Exchequer 341 (1854)), it was held that method to be used to calculate an equitable
damages for breach of contract "such as may adjustment. The parties may agree to such pre-
fairly and reasonably be considered arising natur- set formula at the time of negotiating the basic
ally, i.e., according to the usual course of things, contract where there may be reason to believe
from such breach of contract itself, or such as that fundamental conceptual difficulties may later
may reasonably be supposed to have been in the arise.
contemplation of both parties at the time they 2-3. Approaches to Measuring Equitable
made the contract, as the probable breach of it.' Adjustment. Basically, there are two fundamen-
The law refers to such damages as 'direct'. tal concepts, and several approaches, to measur-
Those not arising naturally, or not having been ing an equitable adjustment. They can be so
'in the contemplation of both parties', are gen- identified and so characterized because they are a
erally referred to as 'consequential' damages. matter of record, having been the subject of
Direct damages are recoverable; consequential appeals and litigation; (!) the Reasonable Value
damages, as a rule, are not recoverable. The or 'Objective' Concept; (2) the Specific Cost or
principle of the rule of Hadley v. Baxendale has 'Subjective' concept; (3) the Total Cost
been applied to equitable adjustments in distin- Approach; (4) the 'Jury Verdict' Approach; and
guishing the costs arising therefrom, as we shall (5) the 'Bruce Case' Rule.
see later in this chapter. 2-4. The Reasonable Value Concept. The

1-11. Finally. one should at all times bear proponents of this approach point out that the
in mind thas there is no ultimate correct tech- appeals boards and courts have applied the stan-
nique for pricing-out a change. In the absence of dard of reasonable value or reasonable worth as
determinative guidelines, the pricing of changes the proper measure of compensation to many
has been a recurrent problem. As a result of vari- cases in which Changes clauses were at issue.
ous Board of Contract Appeals and court deci- The rule is that remuneration to the contractor
sions, certain rules have emerged which indicate should be equated with the reasonable value of
that, in those particular circumstances, a given goods or services obtained from the contractor.
method is preferable to another. However, there Restated in another way, the contractor is corn-
appears to be no general agreement as to the pensated on the basis of what the change should
basic method or approach that is to be used in cost, rather than what it did (actually) cost.
pricing changes. Two schools of thought exist in
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2-5. Admittedly, the ascertainment of value value approach to a change. In a direct confron- I
s-dis difficult. It! is, for instance, far more- difficult tation between the equities of affording the

- an,,the ascertainment of incurred costs. The Government the savings which would normally

termis used in different contexts; it means be realized from such change and the contrasting
,d0iferent things to different people. Its determina- need to spare the contractor a possible serious
ion involves conjecture, opinion and judgment. loss, the reasonable value approach was
It varies with time, place and circumstance. decisively applied.

2-6. In the eyes of the law, value is not 2-10. These decisions, briefly summarized,
equated with cost; the terms have quite different stand for the principle that the determination of
meanings. An itemized repair bill, for- instance, is an equitable adjustment is the difference between
only some evidence of the value of damages what it would have reasonably cost to perform
suffered in an automobile collision. So it is with the work as originally required and what it rea-
Government contracts. Many cases serve to illus- sonably cost to perform the work as changed.
trate that value is not tied to cost. For instance, Therefore, the reasonable cost to the contractor
in S. N. Nielsen Company v. U.S., (141 Ct. Cl. to perform the services had they not been
793, 1958) a reduction in the contract price was changed, must be computed in order to arrive at
-approved, though the contractor established that a proper equitable adjustment. In such case, the
,the change had increased his costs. Conversely, contractor's cost estimates to perform the work
in Bruce Construction Corporation (Eng. BCA as originally specified are subjectto scrutiny by
1959) the contractor was entitled to the the Government. If the original estimates are
difference in value of more expensive sand block considered unreasonable, the equitable adjust-
required by a change order, though the ment will give effect to the difference between a
contractor's supplier did not charge for the reasonable estimate of the original cost, rather
increased cost of the block over that originally than the contractor's actual original cost esti-
ordered under the contract. (But see the Bruce mates.
Case rule, infra, overturning this decision.) 2-11. We note then, that the determination

2-7. The basic premise here is clear. It is of an adjustment by the reasonable value
that the determination of an equitable, adjustment approach does not preclude the use of the
is an objective procedure which involves the contractor's cost estimates as a basis, at least for
determination of the reasonable value (or the comparison purposes. We might also note, in
reasonable costs of a prudent contractor similarly passing, that thq problem of properly computing
situated) of the work involved as opposed to the an equitable adjustment is considerably simplified
costs actually incurred by the contractor, where the change and the pricing of the change

2-8. Proponents of the objective theory of are effected concurrently. There can be no ques-
equitable adjustment frequently cite the Nielsen tion under this circumstance that the Govern-

Co. decision in support of their position. In that ment and the contractor have bargained for a

case, an erroneous bid of a subcontractor had price on an objective basis, and that the price is

misled the contractor into allocating only the result of the value of the change as opposed

$22,000 to an item of work on its contract. By to the actual cost of the change. The
change order, the Government substituted a less contractor's estimates have been subjected to a

expensive installation, decreasing the cost of the comparison with similar purchases and with,

item of work to $19,000. However, the Govern- perhaps, the Government's independent esti-
ment was able-to prove that it would have cost mates. The pricing of a change by this method
the contractor some $60,000 to perform the item is, of course, completely acceptable and is not

of work if it had not been changed. In a series of subject to revision e,en though later cost infor-

appeals, the Contracting Officer's contention that mation reflects that actual costs of the change
the Government was entitled to an equitable are substantially lower or higher than the value
adjustment in the form of a price decrease of established by the price negotiation.
$41,000 was sustained. (See also, Keco Industries, 2-12. In line with the philosophy of fixed-
Inc.. v. U.S., 176 Ct. Cl. 983 (1966) and Pruitt, price contracting, forward-pricing of equitable
Inc., ASBCA 18344, 73-2 BCA Para. 10580.) adjustments is the preferred policy. Such

2-9. Such !ecisions are characterized as an forward-pricing, of course, inv,', es the best esti-
unequivocal vote for the objective or reasonable mates based on known data. In many instances,

however, the circumstances may be such as to
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preclude apossibility of forward pricing. Equit- incurred as a result of a change in the face of the
able ~adjustments are often determined ex post cost-plus-percentage-of-cost prohibition. Would
facto when -costs relevant to the change have it be more prudent, then, to depart completely
already been incurred. The known -costs, then, from a subjective analysis of the contractor's
may be used in the determination of the reason- costs and scrutinize him objectively, comparing
able value of the adjustment, if such is required. him with a manufacturer whose management is,

213. It becomes quite apparent that actual possibly, more skillful or whose labor is more
costs, as incurred by the contractor, are gen- experienced in the same or similar task? Is it
eally considered to be a primary indicator of the equitable to expect that the contract be per-[i ~~ ~~~ easy onsieed tbe aprmary toneqitorle adut-piueodtin hc hojieter
value.of the change. Even the proponents of the formed as efficiently as it might be under the
reasonable. value approach to equitable adjust- optimum conditions which the objective theory
ments concede that there is no better single indi- suggests?
cator of~value titan actual costs. Decisions of the 2-17. The proponents of the subjective
Boards and the Courte often refer to "actual cost theory dispose, first, of the argument concerning
of repairs" or "actual cost to the contractor." possible cost-plus-percentage-of-cost implications.
-The line of reasoning in, the decisions reflects, They suggest that the prohibition is directed
however, that even while recovery of costs per toward predetermined arrangements granting
se is permitted, only those costs which are rea- additional profit in the event additional costs are
sonable, necessary and unavoidable are allowed, incurred. After-the-fact pricing, they point out,

2-14. The Specific Cost Concept. In direct gives no such guaranteed profit. This argument is
contrast with the theory of reasonable value, the sustained by recent decisions of the Boards and
subjective theory of "specific cost" propounds the Courts. In National Electronic Laboratories v.
that the proper measure of an equitable adjust- U.S., (148 Ct. Cl. 308, 180 F. Supp. 377, 1960)
ment is the actual cost of the change to the par- the court ruled that a redeterminable contract
ticular contractor affected. This theory rejects priced after the fact was not in violation of the
the elusive standard of "reasonable value" and cost-plus-percentage-of-cost prohibition. Hence,
sets up, instead, the standard of actual cost of the the Contracting Officer should use the best evi-
change as being the most equitable method of dence available, including the latest costs
adjustment. incurred, when negotiating an equitable adjust-

ment. And in a case involving a "Changed Con-

2-15. A pause for reflection at this point ditions" clause, the Board clearly reiterated the
will impress upon the student the apparently distinction between an ex post facto determinationirreconcilable conflict between the basic of an equitable adjustment and a CPPC situation
approaches. We have seen that the ascertainmentstating:
of the "value" of a change may be quite difficult,
since the legal concept of value is based on ...We think the differences between the allowance

To determine value we often look to the of any equitable adjustment and the cost-plus-a-
contractor's cost estimates or his actual cost of percentage-of-cost system are substantial and obvi-
work performed. For example, consider the pric- ous. Under the 'Changed Conditions" article the
ing circumstances involved in a constructive contractor has no guarantee that historical costs
change, or those involved in the so-called "two- will be allowed . . . Although profit may be
part" change order. The latter involves the expressed In terms of percentage, the 'Changed
direction of a change by the Contracting Officer Conditions" article does not contain a guaranteed
followed by a subsequent determination of the percentage and thir. too, is determined on the
price of the change. In many instances the work basis of the best evidence available. EV.Lane
is completed prior to the price negotiation, and Crp.. ASBCA Nos. 9741. 9920. and 9933. 65-2
the contractor comes to the bargaining table BCA 5076 (1965).
armed with his actual costs. Would an accep- 2-18. The proponents of the subjective
tance of these costs, and an addition of a "rea- approach to equitable adjustments further point
sonable and customary" profit constitute a cost- out that many of the "Changes" clauses were
plus-percentage- of-cost procurement, a transac- developed to provide administrative remedies to
tion prohibited by 10 U.S.C. § 2306(a)? situations which would otherwise be breach of

2-16. Undoubtedly, some Contracting contract cases before the courts. The approach
Officers have been reluctant to use actual costs to administrative settlement should then he pat-

terned after the treatment, generally accorded by
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courts, to claims for damages resulting from costs resulting from the change, and has reduced
breach of contract. Therefore, the incurred cost those costs by deducting costs attributable to the
approach, so common in damage claims, should fault of the contractor. Thus, the first major criti-
also be followed in equitable adjustment cases. cism, supra, is eliminated. Next, the Court

2-19. Summarizing what we have thus far attempted to avoid the second major criticism by
learned of the basic approaches to equitable using an average estimate, derived from the esti-
adjuhiment, it can he briefly litled that the match of the Government and the other bidders,
differences in theory are as follows: (I) the Rea- in order to preclude the pousibility of "getting
sonable Value Approach defines an equitable well" on changes after a buy-in. The leading case
adjustment in terms of the objective determina- on the use of the total cost approac, is Great
tion.of what it should cost a reasonable and pru- Lakes Dredge and Dock Co. v. U.S., 119 Ct. Cl.

" dent contractor in performing under optimum 504 (1951), cert. denied, 342 U.S. 953 (1952).
conditions; (2) the Specific Cost Approach, con- 2-23. Conversely, the Court of Claims has
versely, defines an equitable adjustment in terms expressed its distaste for the application of this
of actual cost incurred by the particular contrac- approach in subsequent decisions. The total-cost
tor under the circumstances of his-contract; and basis was specifically rejected in F.H. McGraw &
(3) under either theory, the contractor's cost-- Co. v. U.S., 131 Ct. Cl. 501 (1955) and in River
whether estimated, actual, or historical--may be Construction Corp. v. U.S., 159 Ct. Cl. 254 (1962).
used in the determination, the fundamental More recently, while reiterating its distaste for
difference being in the probative value or eviden- the approach, the court conceded that the total
tiary weight which each theory assigns to such cost basis may be used under appropriate cir-
costs. cumstances and when no other method is avail-

2-20. The Total Cost Approach. Where able. J.D. Hedin Construction, Inc., v. US., 171
actual or historical costs are submitted for the Ct. Cl. 70 (1965)). The rationale of the Court
Government's considerotion, the burden is upon may be summarized by the following quotations
the contractor to show that they were actually from this case:
incurred. If he fails to prove this, but does show We are aware that we have on a number of occa-
an entitlement to an equitable adjustment, a sions expressed our dislike for this method (total
determination on quantum can nevertheless be cost) of computing breaches of contract damage,:'-made by either of two methods. The first is the and we do not intend to condone its use as a
"total cost' method, universl rule. However. we have sed this method

2-21. The total cost of the change is the under proper s .feauards where there is no other

determination of the difference between the ori- alternative, since we recognized that the lack of
ginal-contract price (unchanged) and the actual certainty as to the amount of damages should not
cost of performing the contract as changed. Sim- preclude recovery. Oliver-Finnie Co. v. United
ply, it is actual cost versus originally expected State 150 Ct. Cl. 189 279 F.2d 498 (1960):
cost. This method is universally criticized as MacDougald Construction Co. v. United States
being the least preferable approach to an equit- 122 C. CL 210 (1952): The Great Lakes Dredge
able adjustment on at least two grounds: (1) that and Dock Co. . United States 119 Ct. CL 504,
the total costs include not only the costus prop- 96 F. Supp. 932 (1951). cert. denied. 342 US
erly attributable to the change, but also those 953 (1952). In all these cases the fact of Govern-which were incurred through the fault of the ment responsibility for damages was clearly esta-
contractor, and (2) that the cost of performing blished: the question was how to compute reason-
the unchanged contract is frequently based on able damages where no other method was avail-
unrealistically low bids. The bail-out aspects of able. River Construction Corp. v. United States.
this method, therefore, are quite apparent. supra at 271. We think this is such a case.... The

2.22. This method has been used when only pessible method by which these damages can
there is no bettet method available. The Court of be computed is resort to the total cost method.

Claims, for instance, has stated that the total cost Und.r such circumstances as stated earlier we
think the Government should not be absolved ofapproach has been used only as a last resort. Inr,!r . " :','¢ n the serious objections liability for damages which it has :aused, because

inherent in t ms approach, the Court has been the pecse amount of added costs cannot be
careful to ascertain the contractor's experienced determined. (Though the reference in this case is
c l s i c t e ito damages the same rationalization is used by

11-



the Court of" (/lamv In rompuglng equitable vacuum or based on culaoton. Nee Appeal of

adjust nwtment) Modern Foods Inc.. ASBCA Na 2091) and

2-24. The various Boards of Contract Allegheny Sporttwear Ca. ASBCA No 4163.
Appeal4 have exhibited less favor in the use of hus, to arrive at an equitable adjustment the

the total coat method. The ASBCA, for instance, Board needs two figures. First, the actual cost.

has rejected this approach in substantially deny- Second. thecost, but for the changes
ihg appeals in Holly Corporation, ASBCA No. 2-25. In summary, it may be said that the
3626, 60-2 BCA 2685 (1960), H.R. Henderson and various appeal boards have generally limited the
Co., et al., ASBCA No. 5146, 60-1 BCA 2662 use of the total-cost method to extreme cases
(1960), and Air-A-Plane Corporation, ASBCA No. when: (1) the contractor is known to be com-
3842, 60-1 BCA 2547 (1960). The Board's views petent, (2) the Government has not developed a
regarding equitable adjustments can be summar- reasonable alternative estimate, (3) there is no
ized in the -following excerpts from the latter suggestion that the original price is not reason-
case: able and realistic, (4) the increased costs resulted

We do note that appellant's insistence on the solely from the changes, (5) costs cannot be allo-

total cost approach (without specifics as to the cated to specific changes, and (6) there is no
various changes. and without specifics as to their other way to determine an equitable adjustment.
effect on such matters as direct labor, direct (For recent cases illustrating conditions for use

material, engineering, overhead, etc.) in and of of the 'Total Cost" approach, see: Continental
itself presents what we believe to be an insur- Drilling Cp., ENGBCA 3455, 77-1 BCA, para
mountable obstacle to the allowance of the 12280, 1976; Perini Corp., ENGBCA 3745, 78-1
claimed equitable adjustment. BCA, para 13191 (1978); Ingalls Shipbuilding

We have held that the equitable adjustmerz in Div., Litton Systems, Inc., ASBCA 17579, 78-1
price under the changes article should be based BCA, para 13216 (1978)).

on a comparison of the contractor's actual perfor- 2-26. The "Jury Verdict" Approach.
mance with the performance required under the Where costs cannot be segregated and identified,
original specIfications, if the contractor acted rea- both the Government and the contractor may -, i
sonably In its choice of alternative methods of per- have to approach an equitable adjustment on the
formance See Appeal of G.W. Co. Manufactur- basis of estimates alone. In these cases where
Ing. Inc., ASBCA No. 2883. See also Appeal of meaningful comparisons cannot be made from
Bostwick-Batterson Company. ASBCA No. 4636. the available cost data, the Court and the Boards
In so holding we have recognized that there are have permitted the use of expert opinion to esti-
manyfactors to be considered in determining an mate the cost of a change. From all of the evi-
equitable adjustment in price for a change order dence, including the opinions of qualified experts
but that by far the most important factor is cost... (e.g., estimators), the Court or Board then can
Citing the Appeal of SN. Nielsen Company, determine what should be paid in the same

ASBCA Na 1990. sustained by the Court of manner as would a jury. This method, quite
Claims in 141 CL CL 793. the Board has held naturally, has become known as the "jury ver-
that a proper adjustment is the difference between dict" approach.
what it would have reasonably cost to perform the 2-27. First advanced by the Court of

work as originally required and what it reason- Claims in Western Contracting Corp. v. U.S.. 144
ably cst to perform the work as changed, and Ct. Cl. 318 (1958), the method was later adopted
that in order to make a proper equitable adjust- in similar situations by the Boards in Lake Union

Board must compute what would have Drydock Co., ASBCA No. 3073, 59-! BCA 2229

reasonably been the cost to the contractor to per- (1959) and Henly Construction Co.. IBCA No.
form the contract had it not been changed. See 249, 61-2 BCA 3240 (1961).
Appeal of Modern Foods. Inc. ASBCA No. 209a 2-28. In Western Contracting, the CourtT"he Board has held tha, before a conclusion with2-.InWsenC trcig th Cot7he oar ha hed tat efoe aconluson ithconsidered the opinions of qualified estimators
respect to the proper amount of any equitable
adjustment to which a contractor may be entitled regarding the reasonableness of the claimed
can be arrived at either by a Contracting Officer costs, since they could not be substantiated in
or by the Board. appellant must show some sound detail by the contractor's records, and deter-

basis for a determination of the amount and that mined the equitable adjustment on the basis of a
such a determination may no' be made in a "jury verdict'. In Lake Union Drydock, the I3CA
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had occasion to consider an adjustment to the consideration of the evidence, neither side is
contractor due to a delay by the Government in entirely corect, and it is apparent that some
furnishing material for the construction of allowance by the Board is proper, and where
minesweepers. The following excerpts from the evidence is sufficient to permit the Board to
decision reflect the circumstances under which a make some reasonable decision as to a proper
"jury verdict" approach may be employed. allowan"-..." And in Planetronics .l., ASBCA

&..The amount of the claim was derived from No. 7202, 1962 BCA 3356, an additional require-
estimates made by Appellant's experienced ship- ment for "convincing proof of the nature and

bullders In presenting the claim to the Board. kinds of increased costs inarred" was added.
Appellant's principal marine architect and 2-31. The basic difference between the
engineer (highly qualified) testified in great detail "total cost" approach and the "jury verdict"
as to the basis of the estimates and verified exhi- approach is that in the latter, costs attributed to
bits submitted in support thereof. Generally the change alone are used while in the former,
speaking, we find that Appellant', estimators are the total contract costs are used. A severe criti-
well qualified to make the estimates upon which cism of the "jury verdict" method remains, in
this claim Is founded and that those estimates that despite the narrower area of consideration

were ezwtlished o being basically sound. (i.e., the change alone) the computation still
9..On the other hand. the Government did not involves considerable speculation.

make a separate estimate of the proper price 1-11. More recent cases, however, attest
adjustment due to the delay attributable to it, tl'at the Court of Claims and the Boards contin-
Instead. in presenting the defense in this appea4 ued to use this approach. For instance, in J.G.
counsel for the Government probed into every cle- Walts Constrvcdon Co. v. U.S., 174 Ct. Cl. 1,
ment of Appellant's estimate... Thu.% as presented. (1966), the Court reiterated the use of the jury
we have before us over two thousand pages of verdict basis where precise measurement of costs
transcript of the hearing and over a thousand is not possible. The Boards, also, pursue the
sheets of exhibits upon to base a decision rationale of making their own estimate in a "jury
which, in most part. is one of the nature of a jury verdict" where "...Even though presented with
verdict. To discuts the many minor details in con- widely divergent positions by the parties before
trovery seems unnecessary May it suffice to say us, we cannot escape the necessity of bringing an
here, however, that the measure of'the amount of end to the matter and determining a figure as the
Me price adjustment to which appellant is entitled amount of an equitable adjustment." (For recent
is not an exact science calling for a hard and fast cases illustrating' the wide discretion exercised by
rule, but is a determination based upon the facts Boards of Contract Appeals in applying "Jury
and circumstances of this 'ase. Se! Needles v. Verdict" techniques, see: Sovereign Construction
Unvted States. 101 Ct. CI 535 618: Fern 5 Co., ASBCA 17792, 75-1 BCA, para 11251 (1975;
Chalendar v. United States, 127 Ct. Cl 557 566: Greenwood Construction Co., AGBCA 75-127,
Western Contracting Corporation v. United 78-1 BCA, para 12893 (1977); J. W. Bateson Co.,
States. No 344-55 Ci. Cl.. decided December 3. VACAB 1148, 79-1 BCA. para 13573 (1978). For
1958 a very liberal Court of Claims approach, see

2-29. The same approach was used by a S. W. Electronics & Mfg. Corp. Y. US., Ct. Cl
different Board in rendering a decision in Henly (July 1981).
Construction Co., supra. It should be noted that 2-33. The "Bruce Case" Rule. As we have
despite the name of this method, a jury as such is seen, the fu.ndamental conceptual difference in
not actually used. The expert testimony of both the measurement of an equitable adjustment is
sides is weighed by the judge3 or by the Board, between the objective (reasonable value) and
and the evidence is % Nighed as if by a trier of subjective (actual cost) standards. We have also
fact, (i.e., the jury). noted that an important element of a determina-

2-30. However, the ASBCA subsequently tion under either concept or, as a matter of fact,
appeared to place a number of restrictions on the under the "total cost" and "jury verdict"
use of this approach. In Air-A-Plane Corp., supra, approaches--is "cost."
it stated that this theory is applicable only in 2-34. An important recent development in
cases "where each side presents convincing but defining this significant element of "cost" and, in
conflicting evidence as to. what the amount of effect, narrowing the area of controversy among
equitable adjustment should be; where, upon
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4 the fundamentalists is the series of decisions the price paid for the original concrete block
involving the Bruce Construction Corporation. was not also the fair market value of the substi- - -"

2-35. The rule emanating from these cases tuted sand block at the time of the transaction.
is that the proper measure of value of an equit- The Board held that the fair market value at the

able adjustment is the 'contractor's costs, reason- time of purchase, not at some subsequent time, is

ably incurred'. Emphasis is supplied here to to be used in considering the validity of the

impress the reader with the brevity and simpli- equitable adjustment, and that the fair market

city of the rule, despite the magnitude of its pro- value at the time of purchase was not different
nouncement. from that of the substituted block.

2-36. A second look will reveal that the 2-40. Upon further appeal, the Court of

rule is, in effect, a compromise between the Claims resolved the issue in Bruce Construction

objective and'subjective concepts. The rule gives Corp. v. U.S., 324 F.2d 516 Ct. Cl. (1963). The

weight to the objective standard in that the costs Court held that fair market value was not the

must'be reasonably incurred, but does not other- proper measure of damages, that the proper
wise disturb the subjective fundamental of the measure is to be achieved by the application of

contractor's costs. This appears to be the prevail- objectivity (the reasonable cost test) to the
ing rule, and the quid pro quo whereby funda- contractor's actual or historical costs, and that

mental differences may be resolved in the the contractor's historical costs are presump-
interests of a workable standard for "equitable" tively reasonable and the burden of proof rests
adjustment. with tle party contending otherwise.

2-37. The Bruce case involved a fixed-price 241. Consider, for a moment, the implica-
construction contract for a number of buildings tions of this decision in light of what we have
at Homestead Air Force Base, Florida. A fine- thus far learned of equitable adjustments. The

textured building block was required by the ori- language of the Court may assist us in our
ginal specifications. After the contractor had reflection:

ordered the building block, the requirement was ...But fair market value Is not the measure of -

changed to sand block. The sand block was damages in this case. This is not to say that in all
more brittle than the concreV masonry block case historical cost is to be the gauge. The more
generally produced in that Area, requiring a proper measure would seem to be a *reasonable
higher degree of care in its handling, and entail- cost'. The concept of "reasonable cost* is not
ing a higher production cost. However, the new. Indeed it has been defined in the following
cont=,".tor's supplier furnished the sand block at manner:
the same price as the originally required con- A cost is reasonable if In its nature or amount, it
crete block. does not exceed that which would be incurred by

2-38. The issue arose when the contractor ai ordinary prudent person in th,. conduct of
claimed, inter alia, $42,415.98 as the difference competitive business.

between the value of the sand block furnished Use of the "reasonable cost" measure does
and the value cf the block originally specified, not constitute "an objective and universal pro-
on the grounds thiat the fair market value of the cedure, involving the determination of the rea-
sand block w-'s greater than the purchase price sonable value (or reasonable cost of any contrac-
and that the Government should nct benefit from tor similarly situated) of the work involved', but
the contractor's bargain, determination of reasonable cost required, in and

2-39. The Corps of Engineers accepted the of itself, an objective test. The particular situa-
contractor's contention that fair market value tion in which a contractor found himself at the
should be the measure ,if an equitable adjust- time the cost was incurred, Appeal of Wyman-
ment, and allowed the difference between the Gordon Co., ASBCA 5100 (1959) and the exer-

current fair market value of the two types of cise of the contractor's business judgment, Walsh
block. Upon appeal, since the Engineering Board Construction Co., ASBCA 4014 (1957), are but
of Contract Appeals had denied the larger part two of the elements that may be xamined before
of the contractor's overall claim, the ASBCA ascertaining whether or not a cost was "reason-
accepted the fair market value measure, but able." The court in Bruce further said:
denied the claim on the basis of failure of proof, (3) But the standard of reasonable cost must be
i.e., that the contractor had failed to prove that viewed in the light of a particular contractor's
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costs sonable, hence they may not recover. . evidence

(Emphasis added), of the fair market value of an item some eighteen
months after a transaction involving the Item does

end not the universal, objective determination of
what not rebut the presumption that the cot of the
what ge oitem was reasonable at the time of the transac-
at largion.

2-42. It is clearly apparent that the Court 2-46. Following the logic of the Bruce
rejected the purely objective *reasonable value" Case rule, it is clear that, in the usual contro-
concept, and substituted the new test--a versy, the burden of proof will be on the
"modified subjective" one--of the application of Government to prove that the contractor's costs
the objective standard of "reasonableness" to the were not objectively reasonable. Actual or his-
actual or historical costs under the contractor's torical costs are now of prime importance; they
particular circumstances (subjective), are no longer just some evidence of reasonable

2-43. The above statements in themselves cost. They are reasonable until the presumption
would appear to be. an accurate reflection of the is rebutted. (For an example of the difficulty in
practicable aspects of equitable adjustment. providing that the contractor's actual costs are
Viewed in the light of the negotiations that nor- unreasonable, see: Bromley Constructing Co.,
mally accompany the determination of the quan- ASBCA 20271, 77-2 BCA, para 12715 (1977).)
turn of a change, and the concessions normally 2-47. The Congress in 1985 provided in
made in the course of the discussions, the appli- Title IX of the DOD Authorization Act (P.L.
cation of the standard of reasonableness is not at 99-145) that contractors have the burden of
all strange. The Court's opinion at this point proof to establish the reasonableness of indirect
could be. considered to be a not-too- distant costs (para 933). This changes the Bruce Case
departure from the practical (as viewed by the rule as applied to indirect costs. J. 0. Watts
subjecti,,e and objective theorists) and an Construction Co., ASBCA 9454, 1964 BCA 4325,
affirmation of the practicable (as viewed in light and Hayes International Corp., ASBCA 9750, 65-
of the usual circumstances of an equitable adjust- 1 BCA 4767 (1965). For a case denying the rea-
ment). sonableness of a contractor's actual costs, see

2-44. The Court further held, however, Blauner Construction Co., ASBCA 9436, 1964
that the contractor's "historical" costs are BCA 4333.
presumed reasonable and that the burden of
proof rests with the party contending otherwise: &. TYPES OF INCLUDABLE COSTS

Tosay that 'reasonable cost' rather than 'histor- 3-1. Now that it is apparently settled that
ical cost' should be the measure does not depart the kind of cost allowable in an equitable adjust-
fiom the test applied in the past. for the two terms ment is. "actual cost reasonably incurred", one
are often synonymou And where ther. is an other major issue remains. It concerns the type
alleged disparity between 'histortcal' and "rea- of cost which will be allowable within this
sonable' costs, the historical costs are presumed definition.
reasonable. 3-2. The rule in Hadley v. Baxendale, we

Since the presumption is that a contractor's have noted, restricts the recovery to damages
claimed cost is reasonable, the Government must which are direct, not consequential. This same
carry the very heavy burden of showing that the distinction has been applied to equitable adjust-
claimed cost was of such a nature that it should ments. It is settled that where a breach does not
not have been expended, or that the contractor's arise "naturally", or was not "in the contempla-
costs were more than were jusified in the partic- tion of both parties at the time they made the
ular circumstance. contract', the damages (or reasonable costs

2-45. Note that, in this case, the burden of thereof) are considered consequential and are not
proof was upon Bruce, since its allegation was recoverable. But when is a cost direct, and when
that the actual cost of the sand block was not is it consequential?
reasonable. The court disposed of the Bruce 3-3. Changed vs. Unchanged Woek. Two
Case in the following language: important cases merit our consideration at this

(4) Plaintiffs her", ha'e not been able to overceme point. In Choutcau v. b.S., 95 U.S. 61 (1877), the
the presumption that their actual costs were rco- Supreme Court said, in deciding an early case:
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For the reasonable cost and expenses of the 3-8. In supply and research and develop-
changes-made In the construction, payment wat to ment contracts, in summary, the application of
be mad" but for any increase In the cost of the the Rice Doctrine generally limited recovery to
work not chaned, no provision was made. subsequent delays caused by the change.
3-4. The Court quoted and agreed with this Recovery for delays prior to the change, except

statement in a later "landmark" case involving for cases involving defective specificaions, had
standby costs on construction contracts. This to be affected under Stop Work Orders or
was the case of U.S. Y. Rice, 317 U.S. 61 (1942), Suspension of Work clauses rather than the
where the contractor alleged standby and other Changes clause.
additional costs resulting from changes in 3-9. The greatest impact of the Rice Doc-
specifications ever a long period of time. In trine was in the area of construction contracts. A
denying the claim, the Supreme Court stated: 1961 revision of Standard Form 23A, the

It seems wholly reasonable that "an increase or Changes clause for construction contracts, con-
decrease in the amount due" should be met with tained substantially the same wording as SF32.
an alteration in price. and 'an increase or However, the similarity did not obviate the
decrease ... In the time required should be met operative effect of the doctrine. The omission of
with alteration of the time allowed, for 'increase the words "any part of work . . . whether
or decrase of cost' plainly applies to the changes changed or not changed by any such order" was
in cost due to structural change required by the fatal. The Rice Doctrine continued to be fully
altered spec(fications and not to consequential applicable; there could be no adjustment in costs
damages which might flow from delay taken care for the effect on other, unchanged work, and the
of in the "difference in time" provislons. only permissible adjustment was an extension in

time.
3-5. The language of these two decisions

could be interpreted differently; as a result, there 3-10. This situation was drastically changed
was a great deal of confusion as to the type of by revising the Changes clause to eliminate some
costs that could be included in an equitable of the problems which for years had plagued the
adjustment. administration of construction contracts. The g--

revised clause (e.g. FAR 52.243-4, Changes)
3-6. The impact of the Rice Doctrine was makes it clear that the change may relate t: any

ameliorated in 1957, so far as supply contracts aspect of the work to be performed under the
were concerned, by the introduction of appropri- contract. It embraes changer fot only to draw-

ate language in the Standard Form 32 "Changes" ings, designs and specifications, but also changes
clause. The addition of the words "whether in the method and manner of performance, the
changed or not changed" would appear to have provision of sites and services, and those requir-
taken supply contracts out of the operative effect ing acceleration in performance. Significantly,
of the doctrine. Subsequent interpretations by the paragraph (b) of the new clause recognizes "con-
Boards, however, permitted recovery of the cost structive changes" by providing that any other
of delays after a change order was issued but not written or oral orders from the Contracting
those incurred before the change order, on the Officer, including "direction, instruction,
grounds that the new Changes clause still pro- interpretation or determination", which cause a
vided for an adjustment in costs caused by the change within the general scope of the work
change and that costs incurred prior to a change shall be treated as changes under the clause.

could not have been caused by the change. 3-11. In its provision for equitable adjust-
3-7. There are exceptions to this rule, how- ment, the revised clause now resembles the sup-

ever. For instance, costs incurred before the ply and research and development Changes
change order will not be excluded, if it can be clauses in providing that "...If any change under
proved that they were caused by the change. this clause causes an increase or decrease in the
This distinction is principally involved in the contractor's cost of, or thetie eq ureed for, the
area of defective specifications, where costs contrace of or the wrequder the

incuredbefre iscver cf he efets re eg- performance of any part of the work under thisincurred before discovery of the defects are reg- contract, whether or not changed by any such
ularly included in the equitable adjustment. See order, the Contracting Officer shall make an
Spencer Explosives, Inc.. ASBCA 4800, 60-2 BCA equitable adjustment..." (Emphasis supplied.)
(1960); and R.C. Hedreen o., ASBCA 20599, This wording, following the construction of the
77-1 BCA para 12328 (1977). wording in supply and R & D contracts, will
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undoubtedly have the effect of eliminating the day and a six day workweek tends to impair the
application of the Rice Doctrine to construction efficiency of a contractor's labor. The ASBCA
chtracts. It appears clear that the contractor has also determined that such factors as an
"-may now receive consideration not only for the interruption to the work sequence, lack of a
costs of the changed work, but also for any steady flow of work, and the unavoidable use of
increased costs in unchanged work incurred as a unskilled labor may seriously affect a contractor's
result of, the change. efficiency. In fact, it appears that the ASBCA

3-12. The clause also expressly provides for uses a figure of 30% as a general experience fac-

equitable adjustment in the case of defective tor for loss of efficiency during winter weather,
specifications, removing any question as to the with the factor being reduced to 20% where a

proper inclusion of prior costs which, we noted, substantial part of the work is performed
had been regularly allowed as in Spencer Explo-. indoors. (For an illustrative case involving a

sires, Inc., supra. method of reaching an equitable adjustment on a
claim of loss of efficiency, see T.C. Bateson Con-3-13. Significantly, the clause also pr'ovides struction Co. v'. us., 177 Ct. Cl. 1094 (1966).

for possible recovery of costs incurred pdor to a However, the cases reiterating claims of loss of

change order, other than those resulting from effic enc t be sp ote d by apro of Ap ea of
efficiency must be supported by proof. Appeal of

defective specifications. Such recovery of other Hicks Corp., ASBCA 20760, 66-1 BCA 5469
costs, however, is limited in that, except for (1966). The Roaids appear to be more lenient on
claims based on defective specifications, no claim the requirement of proof than the courts. Con-
for any change shall be allowed for any costs trast Joseph Pickard's Sons Co. v. U.S., 209 Ct. Cl.
incurred more than 20 days before the contractor 643 (1976) with California Shipbuilding & Dry
gives written notice. Dock Co., ASBCA 21394, 78-1 BCA, para 13168

3-14. "Impact" Costs; The "Ripple Effect'. (1978). The many examples of such "impact"
One of the most difficult types of claim to costs establish that the trend of the decisions is
resolve is one based upon "impact" costs. The to afford recognition to the "ripple effect" in
theory here is that a major change, or a number treating such costs as being a direct and natural
of such changes, have a "ripple effect" upon the result of certain changes and, therefore, recover-
remainder of the contract work. Where there is a able.
compression of time or a significant addition of 3-16. However, the result has not been the
work without a concomitant extension of time, same where the contention was that the number
the impact may arise, for example, from a resul- of changes alone should be the criterion for an
tant loss of efficiency from abnormally long allowance of "impact" costs. The rule here
hours of premium time. This inefficiency may seems to be that, rather than the number of
affect management and supervision, as well as, changes, the important consideration is the effect

direct labor. Further, when a change compresses of these changes, as a whole, upon the contract.

the work required on a part of a project, such

compression may affect the scheduling of the 3-17. Indirect Expenses; Overhead. Thus
work on other parts of the project. In other far we have been considering "direct" costs in

words, a pyramidal effect is encountered, where the legal sense. We now encounter the term
the disturbance caused by a patent change will "direct costs" in accounting terms. Such direct
cause a "ripple effect" of smaller disturbances, costs (e.g., direct labor, direct material, direct

perhaps latent, throughout the contract work. engineering) resulting from changes would nor-

The allegation here is that such changes have a mally be no problem. If it is established that they
direct effect on costs. Scheduling is disrupted, were reasonably incurred (Bruce Case Rule) as adirect efsult on change Scheduley is daierdaptedh
learning is interrupted, and premium prices must direct result of change (Hadley . Baxendale), the

often be paid for labor and materials, costs are recoverable in an equitable adjustment.

3-15. The issue of whether such impact' However, the problem arises in the recovery of
costs ar e reco le as drecather han imc- "indirect costs', again in accounting terms.

osts are recoverable as direct, rather than con- These costs are generally referred to as "over-
sequential, costs has been squarely presented. head" or "burden", and include, for example,

e contractor has been permitted to recover for such items as employee benefits, taxes, insurance,loss of efficiency because of an acceleration
rent, etc. Overhead can further be broken down

requirement. In fact, the Court of Claims took into costs that are fixed, variable, or semi-
judicial notice of the fact that a 12 hour work variable. Fully variable costs are those which
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increase (or decrease) in direct proportion to an additional costs actually incurred, plus overhead
!increase,.(or decrease) in production. Fixed costs applicable thereto, and a fair profit. However
(e.g.; .rent or ,taxes) on the other hand, remain before a profit can be allowed as part of an
relatively constant .regardless of fluctuations in equitable adjustment, it must be clear that the
'production. It :is apparent, for example, that a contract permits such an allowance, either
tchange may well increase direct labor costs expressly or by necessary implication. For exam-
-without affcting overhead to any significant pie, where the contract limited an equitable
,degree, since the fixed elements in overhead may adjustment to 'the payment of costs, the Board

snot .be affected at all. denied recovery of profits. The "Suspension of
3-18. What is the proper technique for pric- Work" clause (FAR 52.212-12) is an example of

iingan equitable adjustment in this circumstance? a clause specifically excluding profit from any

.Quite generally, Contracting Officers accept the adjustment resultiaig from a suspension, delay or

,contractor's standard accounting practice of interruption in work.

applying overhead as a percentage of direct 4-2. Amount. Since it appears settled that
labor, as was done in the basic contract, though profit is allowable, only the question of quantum
,the change may have significantly altered the ori- remains. The situation here is similar to that
ginal contract circumstances. One should be encountered in the indirect cost area, supra:
aware, then, that the application of such percen- should the existing percentage profit factor be
tage overhead rates could result in an unintended applied, or does the nature of the change require
profit (or loss) to the contractor. a separate negotiation of profit?

3-19. There is apparently no agreement in 4-3. In computing the profit applicable to
this area of equitable adjustment, as reflected in an equitable adjustment we find, again, that there
BCA decisions. In J. G. Watts Construction Co., is no absolute formula. In the case of minor
ASBCA 94-4, 1964 BCA 4171, recovery on the changes, the pattern seems to be, candidly, the
basis of the contractor's normal overhead rate application of the existing percentage profit fac-
was permitted, despite the Government's conten- tor, i.e, that profit percentage contained in the
tion that the adjustment should include only basic contract. In the case of major changes,
those costs in overhead that were directly however, the "Weighted Guidelines" approach,
increased by the change. Coqversely, in B. J, (e.g. FAR Subpart 15.9, Profit) would require the
Lucarelli Co., ASBCA 8768, 65-1 BCA 4655 determination of profit specifically applicable to
(1965), the board rejected the contractor's claim the change.
of "normal overhead rate" for home office 4-4. The better, and prevailing view
expense, where it was not proved that the added appears to be, then, that profit is an allowable
work actually increased such home office factor but that the amount of profit will be deter-
expense. mined by the facts in each case. Profit, like any

3-20. Since the cases furnish no guideline, a other factor in an equitable adjustment, is subject
practical approach might be in order. Where to negotiation and agreement between the par-
minor changes are involved, a continual renego- ties. The amount of profit will be dependent
tiation of the overhead rate would be unduly upon the character of the work involved; each
burdensome. In this circumstance, the parties case must be examined in light of its peculiar
might prefer to consider possible fluctuations in facts; and the determination of the quantum of
overhead as normal business contingencies and profit, therefore, involves a question of fact.
allow any gain or loss to fall where it may. 4-5. The profit included in an equitable
However, where a significant change in over- adjustment need not necessarily be related to
head is indicated by the large number of direct that established in the basic contract or in any
labor hours involved in the equitable adjustment, previous equitable adjustments on that contract.
the parties should probably negotiate a new rate It also follows that the test is not whether the
to preclude the possibility of an unconscionable change is additive or deductive, but that the
profit or loss. character of the change is the determinative fac-

tor.
4. PROFITS 4-6. Normally, a contractor is not entitled

4-I. The Boards have held that on changed to a higher rate of profit for increased work than
work the contractor is entitled to reasonable he would have received had the work 'o ben
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increased. However, where the circumstances so On the other hand, where the contractor may
merit, the board has not been averse to awarding also have grounds for a breach of contract claim,
a higher profit or fee than existent in the original a successful appeal to the courts could enhance
contract. For instance, in American Pipe Steel his recovery to the extent of anticipatory profits.
Corp.. ASBCA 7899, 1964 BCA 4058 the board The possibility of a larger recovery, however,
sustained an increase in fee from 7 percent to 10 must always be considered in light of the addi-
percent on the basis that the change required an tional time and costs involved. It is to the advan-
increase in the level of effort. To reiterate its tage of both the Government and the contractor
position that a profit allowance on changed work to seek an equitable adjustment within the terms
need not be limited by the profit factor in the of the contract, or to resolve their differences by
original contract, the board allowed 10 percent accord and satisfaction whenever possible. The
on changed work when the original contract Contracting Officer should always bear in mind
bore a profit factor of 6.92 percent. (Illustrating this vital distinction between breach of contract
its flexibility in m.tters of profit, the Board in and equitable adjustment.
Carvel Walker, ENGBCA 3744, 78-1 BCA, para
13005 (1978), allowed a 12% profit factor while
commenting that 10% had been customarily used
in construction contracts. In another case, the
Board merely reaffirmed the profit factors used
by the Contracting Officer; Space Dynamics
Corp., ASBCA 19118, 78-1 BCA, para 12885
(1978).)

4-7. Conversely, where work is decreased
by a change, a profit deduction is proper. The
determination of profit on equitable adjustments
resulting from changes decreasing work is made
in the same manner as in added work, and the
same principles used in pricing additive changes
are applicable to deductive changes.

4-8. One other important point should be
made in this discussion of profit. When the con-
tractor cannot establish entitlement to an equit-
able adjustment under the terms of the contract,
his only alternative for recovery is in a breach of
contract action. Traditionally, the courts will
allow recovery of anticipatory profit in success-
ful suits for damages for breach of contract. The
rationale is that the function of damages is to put
the contractor in the position he would have
enjoyed -- but for the breach -- to make him
"whole", as it were. In the eyes of the law, dam-
ages are recoverable for the injury or loss
suffered. Making the injured party pecuniarily

whole" includes aw-rding profit as an element
of damages in order to preserve "the benefit of
the bargain."

4-9. The fundamental rule of damages is,
therefore, of prime importance to both the
Government and the contractor when the choice
is between equitable adjustment under the con-
tract or a breach of contract claim. Despite enti-
tlement, the appropriate clause of the contract
may, by its wording, preclude the recovery of
profit as an element of the equitable adjustment.
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CHAPTER 12
*:!

PATENTS AND DATA

PATENTS effective in the United States and its territories
and possessions. In order to obtain protection in

S 1 foreign countries, the inventor must make appli-
cation in each country in which he seeks protec-
tion. The length of the grant in foreign coun-

Laws permitting patenting and copyright- tries varies from country to country.
ing were enacted under the authority granted by 1-2. Basis For a Patent. Patents are granted
the Constitution of the United States, Article 1,
Section 8, which reads: on new and useful processes, machines, manufac-

ture or composition of matter or an improvement

The Congress shall have power... to pro- to one of the above. A distinct and new variety
mote the progress of science and the of a plant may also earn a patent. A useless dev-
useful arts, by securing for limited ice, printed matter, a method of doing business,
times to authors and inventors the or an improvement to an existing device that is
exclusive right to their respective writ- obvious to a person skilled in the art, will not
ings and discoveries warrant issue of a patent. Applications for

Thus, our laws have given to inventors and patents on "Rube Goldberg" devices that pro-
authors an incentive toward the acquisition of vide action and amusement, but add little to
possible wealth, and to industry a possible man's storehouse of knowledge, are consistently
improvement of their competitive position. This, rejected by the U.S. Patent Office.
in turn, has done much toward stimulating the 1-3. The patent document is composed of
technological growth of our country. The the grant, an abstract, an introduction, the
incentive has been provided by our patent laws specifications, the claims and, if the invention can
which grant to an inventor the privilege of be illustrated, one or more drawings. The
preventing others from making, using, or selling specifications and drawings describe the inven-
his creation, without his permission. tion and must have sufficient detail so that per-

sons skilled in the art involved will be able to
1. Patents duplicate the invention without excessive experi-

1-1. A patent is a statutory monopoly mentation. An invention must be more than an
granted by the Federal Government for a limited idea. Before a patent is granted, the idea must
time to an inventor. It implements the right have been embodied in some physical form
under patent laws to exclude others from mak- (reduced to practice) which becomes a novel and
ing, using or selling the invention claimed in the useful device or process. This physical form
patent -- and the opportunity to enforce that does not have to be actual finalized hardware.
control by court action against infringers. In The Patent Office examiner will not grant a
return for the grant, the inventor gives the pub- patent if it is not obvious to a person skilled in
lic the right to free and unrestricted use of his the art how to build the item from the
invention after the expiration of the life of a specifications and drawings of the Patent Appli-
patent, which is 17 years. It is noted that a 1984 cation. Normally, models and samples of the
law allows extension of the patent term for up to item are not to be submitted unless requested by
five years for pharmaceuticals and other pro- the examiner.
ducts subject to regulatory review by the Food 1-4. The Patent Right. A patent is granted

and Drug administration to compensate for to the inventor only. A company or the Govern-
marketing delays resulting from testing. A ment may not be issued patents; however, the
patent cannot be renewed after its expiration. inventor may sell or assign his patent to a com-
The inventor who holds the rights to a patent, in pany or to the Government. He may grant
effect, holds a property right in his invention, licenses to manufacture and sell the invention,
Hence, he has an exclusive right to its use, practice the process, or carry on any other
manufacture, or sale. This exclusive right is activity in connection with the subject of the
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patent for which he can negotiate. This is the rights to inventions the Government should
method the Government and contractors use in acquire when it participates in the sponsorship of - -

order to obtain title to an invention or obtain research and development with patents forth-
rights to use it. coming. In its most usual form, the issue

1-5. The patent system does not automati- involves the question of whether the Govern-

cally insure that the inventor will become ment should obtain a license, or obtain title to an

wealthy once he receives his patent. The possi- invention developed by a contractor under con-

bility of a monetary return depends primarily on ditions of sponsorship. Obtaining a license
heiFwould imply that a contractor would be permit-~how much 'the invention is needed. For exam-

pie, a new and useful buggy- whip may not bring ted to obtain a patent and market the invention

large financial rewards because the market for as though it were an ordinary commercial item.

buggy-whips is limited. At the same time, he would grant the Govern-
ment a royalty-free license to use the invention.

1-6. Just as the patent system does not On the other hand, by obtaining title to the
automatically insure a dollar return, it also does
not automatically insure protection against invention, the Government would own the

infringement. If sued, the law does not provide patent and could make it available to the public.

instant conviction of a patent infringer. The 1-11. On October 12, 1963, President Ken-

receipt of a patent creates only a presumption of nedy issued a memorandum which established

validity, not a guarantee of it. The patent holder the Patent Policy of the Government (28 Federal

must seek an injunction and/or request damages Register 10943). This was revised on August 23,

by going to court and in effect asking that court 197t when President Nixon issued a Statement of

to confirm the validity of the patent as issued by Government Patent Policy (36 Federal Register
the Patent Office. 16887, August 26, 1971).

1-7. An inventor may promote his inven- 1-12. President Nixon's Memorandum and

tion, or he may turn it over to another person, Statement of Government Patent Policy (August

company, or to the Government. He may do 23, 1971). The policy established by President

this in several ways. He may license others to Nixon's memorandum on Government treatment

use his invention and receive payment in the of patents formulated for inventions made in the

form of royalties, or he may sell his rights to the course of or under a Government contract is I-
patent outright and relinquish ownership. quite specific. It establishes virious categories

that are afforded different patent rights treat-
dDefe ive Public atnts Ofie ment. These various categories were defined for

procedure called dother than small business firms and nonprofit
tiated in May 1968. The procedure permits organizations. They are as follows:
briefs of new inventions to be published in the A . The rea l
United States Patent Office Official Gazette. A. The Government shall normally

acquire or reserve the right to acquire
1-9. An inventor choosing this alternative, the principal or exclusive rights

instead of filing for a patent under regular pro- throughout the world in and to any
cedures, will not get full patent rights. He inventions made in the course of or
waives his rights to any potential royalties. But under a contract when:
he is assured that no one else will get a patent (1) a principal purpose of the con-
for this invention unless his published statement tract is to create, develop or improve
is successfully challenged within five years by products, processes, or methods which
someone else claiming rights to that invention. are intended for commercial use (or
A large company, not afraid of competition, may which are otherwise intended to be
find this alternative more desirable than expend- made available for use) by the general
ing the money and effort to obtain a patent. public at home or abroad, or which will

1-10. Impact on Patent Policy in Govern- be required for use by governmental
meat Contracting by Presidents Kennedy and regulations; or
Nixon. Patent policy in Government contracting (2) a principal purpose of the con-
has evolved from many years of controversy tract is for exploration into fields which
between Government and industry, as well as directly concern the public health, pub-
within the Government itself. Historically, an lic safety, or public welfare; or
issue to be resolved has concerned the extent of (3) the contract is in a field of sci-
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ence or technology in which there has the world in and to any resulting inven-
been. little significant experience outside tions.
of work funded by the Government, or D. When the commercial interests of

- where the Government has been the the contractor are not sufficiently esta-
principal developer of the field, and the blished to be covered by the criteria
retention of exclusive rights at the time specified in paragraph C above, the
of contracting -might confer on the con- allocation of rights shall be made by
tractor a preferred or dominant posi- the Contracting Officer after the inven-
tion; or tion has been identified, in a manner

(4) the services of the contractor are: deemed most likely to serve the public
(a) for the operation of a interest as expressed in this policy, tak-

Government-owned research or produc- ing particularly into account the inten-
tion facility: or tions of the contractor to bring the

(b) for coordinating and directing invention to a point of commercial
the work of others. application and the guidelines of para-
B. In exceptional circumstances the graph A above. However, the Secretary
contractor may retain greater rights or his designee may prescribe, by regu-
than a nonexclusive license at the thne lation. special situations where the pub-
of contracting when the Secretary or-his lic interest in the availability of the
designee determines that such action inventions would best be served by per-
will best serve the public interest. mitting the contractor to retain at the
Greater rights may also be retained by time of contracting greater rights than a
the contractor after the invention has nonexclusive license.
been identified when it is determined E. In the situations specifed in para-
that the retention of such greater rights graphs C and D above, when two or
is consistent with the intent of this para- more potential contractors are judged to
graph A and is either a iecessary incen- have presented proposals of equivalent
tive to call forth private risk capital-and merit, willingness to grant the Govern-
expense to bring the invention to the ment principal or exclusive rights in
point of practical application or that the resulting inventions, will be an addi-
Government's contribution to the inven- tional factor in the evaluation of the
tion is small compared to that of the proposalk
contractoi. When an identified inven- F. When the principal or exclusive
tion made in the course of or under the rights in an invention remain in the
contract is not directly related to a prin- contractor, he should agree to provide
cipal purpose of the contract, greater written reports at reasonable intervals,
rights may also be retained by the con- when requested by the Government, on
tractor under the criteria of paragraph the commercial use that is being made
D below. or is intended to be made of inventions
C. In other situations, where the pur- made under Government contracts.

pose of the contract is to build upon G. When the principal or exclusive
existing knowledge or technology to rights in an invention remain in the
develop information, products, processes, contractor, unless the contractor, his
or methods for use by the Government, licensee, or his assignee has taken
and the work called for by the contract effdctive steps within 3 years after a
is in a field of technology in which the patent issues on the invention to bring
contractor has acquired technical cam- the invention to the point of practical
petence (demonstrated by factors such application or has made the invention
as know-how, experience and patent available for licensing royalty free, or
position) directly related to on area in on terms that are reasonable in the cir-
which the contractor has an established cumstances, or can show cause why he
nongovernmental commercial position, should retain the principal or exclusive
the contractor shall normally retain the rights for a further period of time, the
principal or exclusive rights throughout Government shall have the right to

12-3



require the granting of a nonexclusive necessary to encourage further develop-
or exclusive license to a responsible ment and commercialization of the
applicant(s) on terms that are reason- invention. When the Government has a
able under the circumstances. right to acquire the principal or
H. When the principal or exclusive exclusive rights to an invention and

rights to an invention are retained by does not elect to secure a patent in a
the contractor, the Government shall foreign country, the contractor may be
have the rijht to require the granting of permitted to retain such rights in any
a nonexclusive or exclusive license to a foreign country in which he elects to
responsible applicant(s) on terms that secure a patent, subject to the
are reasonable in the circumstances: Government's rights set forth in para-

(1) to the extent that the invention is graph (I) above.
required for public use by governmental K. Nothing herein shall be construed
regulations, or to confer immunity upon any person

(2) as may be necessary to fulfill from the antitrust laws or from a
health or safety needs, or charge of patent misuse, and no person

(3) for other public purposes stipu- shall be immune from the operation of
lated in the contract. State or Federal law by reason of the
I. When the principal or exclusive retention and use of rights set forth
rights to an invention remain in the herein. DOD and other Federal
contractor, the Government shall nor- Agency policy was to generally comply
mally acquire: with President Nixon's 1971 memoran-

(1) at least a nonexclusive. non- dum. In addition, it has been policy to
transferable, paid-lp license to make, make Government owned patents avail-
use, and sell the invention throughout able to the public in conformance with
the world by or on behalf of the Section 2 of this memorandum which
Government of the United States states:
(including any Government agency) Section 2. Under regulations prescribed S
and State and domestic municipal by the Administrator of General Ser-
governments, unless the Secretary or his vices, Government owned patents shall
designee determines that it would not be 'inade available and the technological
be in the public intercst to acquire the advances covered thereby brought into
license for the States and domestic being in the shortest time possible
municipal governments, and through dedication or licensing, either

(2) the right to sublicense any exclusive or nonexclusive, and shall be
foreign government pursuant to any listed in official Government publica-
existing or future treaty or agreement if tions or otherwise.
the Secretary or his designee determines
it would be in the national interest to 1-13. Patent Rights for Small Business. In

acquire the right; and 1980 a niew law was issued for Patent Rights
(3) the principal or exclusive rights Under Contracts Involving Research and

to the invention in any country in which Development with Small Business Finms and

the contractor does not elect to secure a Nonprofit Organizations. This new law was

patent. created with respect to inventions made in the

J. When the principal or exclusive performance of work under a contract or sub-

rights in an invention are acquired by contract entered into by or for the benefit of the

the Government, there normally will be Government with small business firms and
reserved to the contractor a revocable, nonprofit organizations. This work was to be

nonexclusive, royalty free license for the performed within the United States under a con-

practice of the invention throughout the tract or subcontract for experimental, develop-

world, the right to revoke such a license mental, or research tasks.

being reserved in order to grant an 1-14. Public Law 96-517 (35 U.S C.§ 200 et
exclusive license when it is determined seq.), December 12, 1980, governs the distribu-
that some degree of exclusivity may be tion of rights in inventions made by small busi-

ness firms and nonprofit organizations under
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funding agreements with Federal agencies. It the same Patent Rights Policy to large contrac-
' -' generally gives the small business firms and tors as Congress, by statute, had extended to

nonprofit organizations the option to retain the small busines, firms. This policy permits them to
': : entire right, title, and interest to each invention, retain title to inventions in the same manner as

Congress provided that this act takes precedence small businesses do under P.L. 96-517.
over any other acts which would require a 1-17. Objectives of Government Patent Pol-
disposition of rights in subject inventions of icy. The Patent Rights obtained by Small Busi-small.business firms or nonprofit organizations in ness and Large Business, as described above,
a, manner inconsistent with the new act. Addi- result in achieving certain objectives sought bytionally, the new act takes precedence over any Government. A prime objective is to use the
future act unless the future act cites the new act patent system to promote the use of inventions
and provides that it will take precedence. conceived under government supported research
Federal Acquisition Regulation 27.302 imple- and development contracts. This should
ments this act and is applicable to all contracts encourage the use of these inventions by the gen-with small business firms and nonprofit organiza- eral public, while still retaining for the Govern-

tions executed on or after December 12, 1980 ment sufficient rights to use these inventions,which are to be performed within the United royalty free. The Government shall normally
States. retain for itself a nonexclusive, nontransferable,

1-15. Each contract awarded to a small irrevocable license throughout the world. In

business firm or nonprofit organization, which is addition, the Government may receive title (full
to be performed in the United States, its posses- ownership) to a patent under the following con-
sions, or Puerto Rico, and has as a purpose the ditions:
performance of experimental, developmental, or a. The contractor has not disclosed
research work, shall contain the Patent Rights the invention within the time specified
clause set forth in FAR 52.227-11 except that the in the contract; or Q
contract may provide otherwise: b. In foreign countries where the

(1) when the contract is for the contractor fails to retain its rights
operation of a Fcderally Funded within the time specified in the contract.

SResearch and Development Center or a 1-18. Minimum Rights of Contractor. If
Government owned production facility; under a government contract, the Government

(2) in exceptional circumstances acquires rights to an invention (Patent Rights),
when it is determined by the Secretary the contractor will still be allowed certain
that restriction or elimination o.f the minimum rights. The Patent Rights clause in
right to retain title :o any subject inven- FAR 52.227-13 specifies the minimum rights
lion will better promote the policy and retained by the contractor in inventions. When
objectives of Chapter 38 of Title 35 of the Federal Government acquires title to an
the United States Code: or invention, the contractor will retain a revocable,

(3) when it is determined by a nonexclusive, royalty free license throughout the
Government authority which is author- world in the subject invention. The contractor's
ized by statute or executive order to license extends to its domestic subsidiaries and
conduct foreign intelligence or counter affiliates, if any, within the corporate structure of
intelligence activities that the restriction which the contractor is a part and includes the
or eliminatin of the right to retain title right to grant sublicenses of the same scope to
to any subject invention is necessary to the extent the contractor was legally obligated to
protect the security of such activities, do so at the time the contract was awarded.
To qualify for FAR clauso 52.227-11. a The license is transferable only with the appro-
prospective contractor may be required val of the Contracting Officer except when
to certify that it is either a small busi- transferred to the successor of that part of the
nessfirm or a nonprofit organization, contractor's business to which the invention per-

1-16. Patent Rights for Large Business. On tains.
February 18, 1983, President Reagan by a 1.19. Contractor Request For Greater
Presidential Memorandum on Government Patent Rights. If the contract allows government
Patent Policy (which was srnt to the heads of acquisition of patent rights under FAR clause
executive departments and agencies) extended
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52.227'13, the contractor may request greater 1-22. The March-in-Right of the Govern-rights to, ,the invention within the period of time ment will be cautiously exercised. The contrac- -

allowed" in the clause. This request may be tor will first be allowed a reasonable period of
granted if the agency head or designee deter- time to show why this type of agency actionI: mines the interests of the Government will be should not be allowed. In addition, the contrac-
better served by doing this. The following is tor will be given the opportunity to dispute or
6onsidered by the Government when evaluating appeal any Government proposed March-in to

the contractor's request: take away rights the contractor may have in an

a. Promoting the use of the invention invention conceived under a government con-

conceived during a government sup- tract.

' ported research and development con- 1-23. Subcontracts. The patent rights clause
tracL specified in FAR 27.304-4 will be included in all

,b. Making sure the invention is used subcontracts, regardless of tier, with subcontrac-

in a manner which promotes full and tors having as a purpose of the subcontract the
open competition and free enterprise, conduct of experimental, developmental, or

c. The invention is made available to research work within the United States. Con-
the public, tractors will not use their ability to award sub-

d The invention is manufactured by contracts as economic leverage to acquire rights
UnitedStates industry and labor for themselves in the inventions resulting from

e. The Government retains sufficient subcontracts.
rights in the invention to meet its needs 1-24. Publication or Release of Invention
and protect the public against non-use Disclosures. The publication of information dis-
or unreasonable use of that invention, closing an invention by any party before the
1-20. Patent Costs. If the contract calls for filing of a patent application may create a bar to

the Government to acquire patent rights, various a valid patent. When the contractor intends to
costs incurred by the contractor in compliance file patent applications, the Government should
with these rights may be allowable to the extent use reasonable efforts to comply with any writ-
they are incurred as requirements of a govern- ten request to restrict its publication of informa-
ment contract. These costs can comprise: tion disclosing the invention in order to protect

a. Costs of preparing invention dis- the patent rights in the invention. The contrac-

closures, reports and other documents. tor must specify the reports and documents to be

b. Costs for researching the patcnt restricted and the period within which the patent

art to determine if the invention is new. application will be filed. As provided in 35

c. Costs for filing and prosecution of U.S.C. § 205, Federal agencies are authorized to
a patent application where title or roy- withhold from disclosure to the public informa-

alty free license is to be given to the tion disclosing any Subject Invention in which

GovernmenL the Federal Government owns or may own a
right, title, or interest (including a nonexclusive1-21 Madatry Ue o Paentsby ontac- license), for a reasonable time in order for a

tor. When the Government gives patent rights to licen a asonbe ie i e
a contractor with respect to inventions made patent application to be filed.

under a Government contract or subcontract, 1-25. Authorization and Consent. The

that contractor may be subject to certain condi- Authorization and Consent clause is used to pro-

tions in order to maintain his patent rights. The vide authorization and consent for a Government

contracting activity may require the contractor contractor to use any invention that was

to submit periodic reports on the utilization of a patented by others in the United States.

subject invention, or on efforts at obtaining utili- 1-26. Where the Government has used this
zation, that are being made by the contractor or clause, any silit for infringement of a U.S. patent
its licensees or assignees. Non-use of a patent by based on the ase or manufacture of the invention
the contractor may allow the Government to by or for the United States by a government
license the use of that patent to a third party in contractor (or subcontractor) must be brought
order to obtain pub!ie benefit out of that patent. against the Government in the U.S. Claims
This March-in Right of the Government is esta- Court. This is in accordance with 28 U.S.C. §
blished by 35 U.S.C. § 203 (FAR 27.3041(g)). 1498. The suit cannot be brought against the
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contractor or subcontractor, but only against the the contractor performs work or provides sup-
Government. plies which are unique to the Government and

1-27. The Claims Court has no authority not ordinarily supplied to commercial customers,

to-issue an injunction against the Government in the Government will assume the risk of infringe-
thisty&e of suit. Consequently, performance by ment and omit the Indemnity clause. Con-

the contractor or subcontractor (at any tier) on versely, where the items are of a standard corn-

behalf of the Government cannot be stopped by mercial nature and have normally been sold or

the Court. However, the owner of the patent offered for sale to the public, the clause is gen-

which is being infringed still retains the right to erally included.
obtain damages (compensation) for the unauthor- 1-31. Patent Indemnity Clauses.
ized use of the patent should his claim be (a) Sealed Bid Contracts. The standarce
allowed by the Court. Patent Indemnity clause used in Sealed Bid con-

1-28. Thus, it can be seen that to ensure tracts is set forth in FAR 52.227-3. In solicita-

the work by a contractor or subcontractor under tions and contracts that call for specific com-
a Government contract is not enjoined (stopped) ponents, spare parts, or services which normally
by reason of patent infringement, the Govern- have been sold on the open market place, the
ment can use the Authorization and Consent Government may use the basic clause with either
clause set forth in FAR 52.227-1. Use of this Alternate I or Alternate II, as appropriate.
clause mandates the use of the U.S. Claims Court Alternate I identifies items excluded from the
in-a law suit; and as described above, this court clause and Alternate II identifies items included
has no authority to issue an injunction to stop in the clause. The Alternate (I or II) which is
work under the contract. more convenient to use is the one chosen by' the

1-29. The Standard Authorization and Government. Solicitations and contracts for

Consent clause for solicitations and contracts is communication services and facilities by a com-

set forth in FAR 52.227-1. If the type of work mon carrier which is unregulated by a regulatory

to be performed involves Research and Develop- body incorporate Alternate III in its Patent

ment (R&D), the Alternate I portion of the sta- Indemnity clause.

dard clause is used. If the proposed contract (b) Negotiated Contracts. A Patent and
involves both R&D work and supplies or ser- Indemnity clause is not required in negotiated
vices and the R&D work is the primary purpose contracts, but may be used if the situation war-
of the contract, the Alternate I portion of the rants it. For example, the Government might
clause is used. In all other proposed contracts forego its use of the clause based on receiving
involving both R&D work and supplies and ser- some price consideration from the contractor.
vices, the basic clause is used. When a proposed 1-32. Waiver of Indemnity Clause. In the
contract involves either R&D or supplies and event that it is desired to waive one or more
materials, in addition to construction or specified United States patents from the Patent
architect-engineer work, the basic clause is used. Indemnity clause, written authority must be
The Authorization and Consent clause is used obtained from the agency head or his authorized
with its Alternate II provisions when the solici- representative. The Waiver of Indemnity ca'mse
tation or contract is for communication services of FAR 52.227-5 is then included in the contract.
with a common carrier and the services are unre-gulaed b a overmen reglatry bdy.1-33. Notice and Assistance by Contractorgulated by a government regulatory body. R~n aetIfigmn.I h vn h

Regarding Patent Infringement. In the event the
1-30. P tent Indemnity. Authorization and Government is or may be involved in a patent

consent to the use of patented inventions does inrringement situation, it is impcrtant that the
not mean that the Government necessarily contractor provide information on this matter.
accepts final liability for a patent infringement in The clause in FAR 52.227-2, which is inserted
all cases. Such liability may be shifted to the into government contracts over S25,000 in value,
contractor if a Patent Indemnity clause is requires the contractor to furnish this type of
included in the contract. This clause provides information. Pursuant to this clause, the contrac-
for the contractor to reimburse the Government tor will notify the Government of all claims of
for claims paid due to patent infringement. The patent infringement that it is aware of in connec-
types of contracts that may include this clause tion with its government contract. When
are described in FAR 27.203. Generally, where requested, the contractor will provide the
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Government with any evidence and information (3) Government as licensee. The
in its possession in connection with any potential Government may have a license agreement with
infrngement suit which may be brought against a patent owner to pay a royalty on that patent.
the Government because of its contract perfor- If the Government contemplates that the
mance. licensed patent may be used in a prospective

1-34. Patenat Royalty. A holder of a patent conitact, this information should be provided to
may grant another person the right to make, use, the prospective contractor. This information
or sell the patented invention. This grant of could impact the price negotiated with the con-
license is normally paid for in the form of a roy- tractor; i.e. - increase the price by adding an
aty. Government contractors frequently are amount equal to the royalty payment. The infor-
licensees of patents governing items or processes mation that the Government is a patent licenseeused by the contractor while performing work is provided to the potential contractor by FARon a Government contract. The royalties paid clause 52.227-7 which is inserted in the solicita-
ae normally passed on to the Government as tion.
part of the price. it is conceivable, however, (4) Practical Consideration Concerning
that the Government may have already acquired Patent Royalty Costs. The ieceipt of a patent
a license and other rights to an invention. In this creates only a presumption of validity, not a
case, payment of royalty charges would be guarantee of it. As a result, every attempt of a
improper or inconsistent. it is also conceivable patent owner to extract a large royalty f'orrs the
that excess or exorbitant royalty payments or Govqrnment should be met by a thorough search
payments on invalid patents may be charged. of the patent to establish whether it is valid.
Therefore, to control these payments, the Patent examiners are overworked, understaffed
Government must determine whether royalties, an.1 susceptible to the oft times brilliant verbiage
anticipated or paid, are reasonable and proper in put forth by the patent applicant's attorney. Asaccordance with the Government's righis in the a result, sozie patents are isued which a e not
particular invention. This is accomplished deserving of protection. Study of the Patent
through the use of a Reporting of Royalties provi- Office examiner's files by efficient attorneys may
sion in contracts requiring royalty payments. provide the Government with information negat-

(1) Sealed Bid Contracts. Royalty infor- ing the validity of the patent; or at least reducing
mation is not normally a requirement in sealed its value and, correspondingly, its royalty cost.
bid contracts. If the Government does ask for 1-35. Invention Disclosures and Reports.
this information becauce of specific needs, the There are several reasons why the Government
request must first be approved at a level above contractor must submit invention disclosures as
that of the Contracting Officer. well as other notices and reports. First, any

(2) Negotiated Contracts. A solicitation inventions made unuer a Government contract
which may result in a negotiated contract for must be identified Second, the Government
which royalty information is desired should con- needs information to decide how to administer
tain a provision asking for any proposed charge its tights. Furthermore, legal and techrica!
for the royalties on patents which may be used. documents are needed to confirm Government
Information received by the Contracting Offcer licenses or to file and prosecute patent applica-
on proposed payments of royalties is forwarded tions.
to the office handling patent matters for the con- 1-36. The Administrative Contracting
tracting octivity. The office handling patent Officer (ACO) is responsible for insuring 'he sub-
matters usually comprises one or more attorneys mission of these reports by the contractor. The
specializing in patent law. This office will advise ACO sends any such reports to the Patent Coun-
the contracting office on the various legal aspects sel for the procuring activity. If the required
in payment of patent royalties; for example, reports are not received, the ACO may authorize
whether the Government owns rights to the the disbursing office to withhold payment in
patent involved or whether the patent is deemed accordance with the specific clauses involved.
legally valid. The FAR clause inserted into the 1-37. Withholding c! Payments Under the
solicitation for obtaining royalty information is Ptent Rights Clause. The Patents Rights clause,
52.227-6. If the solicitation is for communication FAR 52.227-12(0), permits withholding of pay-
services and facilities by a common carrier, ments until the c.;ntactor furnishes specified
Alternate I to that c!ause is used.
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reports and information. Five percent of the (a) Data means recorded infor-
, contract amount (or under a cost-reimbursement mation, regardless of form ar charac-

",-' contract, the estimated cost) or $50,000, which- teristic.
ever is less may be withheld at any time during (b) Technical Data means
the contract if the contractor fails to furnish recorded information, regardless of
invention disclosures or interim reports of inven- form or characteristic, of a scientific
tions. or technical nature. It may, for exam-

"38. Inventions Under Classified Contracts. pie, dccument research, experimental,
Before a patent application is filed by the con- developmental or engineering work;hi tractor on subject matter of a contract classified or be usable or used to define a
Confidential, Secret or higher, the contractor design or process or to acquire, pro-
must submit the proposed application to the duce, support, maintain, or operate

Contracting Officer. This is done in compliance materiel. The data may be graphic or
with FAR clause 52.227-10 which is inserted in pictor'ai delineations in media such as
all classified solicitations and contracts. The drawings or photographs; text in

. ' ~~~Contracting Officer shall inform the contractor ifspiictosrreadpromne

the patent application is deemed classified, or not. or design type documents; or com-
If it is classified, the contractor will observe puter printouts. Examples of techni-

instructions from ;he Contracting Officer regard- cal data include research and
ing the manner in which the patent application is engineering data, engineering draw-
transmitted to the United States Patent Office. If ings and associated lfirt,
for reasons of national security, the patent appli- specifications, standards, process
cation may be placed under an order of secrecy, sheets, manuals, technical reports,
sealed in accordance with U.S. Statute 35 U.S.C. catalog item identifications and
§ § 181-188, or otherwise delayed, under per- related information, and computer
tinent statutes or regulations. software documentation. Technical

data does not include computer
software or financial, administrative,

2. TECHNICAL DATA cost and pricing, and management
data, or other information incidental

2-1. General. Data is the physical to contract administration.
embodiment--the documentation--of technical (c) Limited Rights are the rights
information. In the area of research and explora- to use, duplicate, or disclose technical
tory development, it can be forcibly argued that data in whole or in part, by or for the
technical information is the end product of Government, with the express limita-
research and development. In addition, data is tion that such technical data shall not,
used to reorder, operate, and maintain equip- without the written permission of the
ment, as well as to make it possible for Pew party furnishing such technical data;
sources of supply to repoduce a given piece of be (a) released or disclosed in whole
equipment accurately and in large quantities if or in part outside the Government,
necessary. It would not be even remotely possi- (b) used in whole or in part by the
ble to carry out any of these operations without Governmcnt for manufacture, or in
full and accurate technical data. Technical data, the case of computer software docu-
such as details of design or manufacture, could mentution, for preparing the same or
well be a trade secret and will normally give a similhr computer software; or (c) used
contractor a competitive advantage. Public dis- by a party other than the Govern-
closure by the Government would dissipate a ment, except for:
contractor's protection of his trade secret under (1) Emergency repair or
common law; thus jeopardizing his competitive overhaul work only, by or for the
position. Government, where the item or pro-

2-2. Data Defined. DFAR 27.401 sets forth cess concerned is not otherwise rea-

the following definitions of data and rights in sonably available to enable timely
data: performance of the work, provided

that the release or disclosure thereof
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outside the Government shall be then the Covernment may negotiate for unlim-
made subject to a prohibition against ited use of the data. Data is developed coin.
further use, releaw or disclosure; or pletely at private expense only when the

(2) Release to a foreigr govern- development is completed without any direct
ment, as tht interest of the United contribution whatsoever of money, time or
States may require, only for informa- materials (by the Government). For items, com-
ion or evaluation within such ponents and processes to be developed at private

government or for eamergency repair expense, it is neceasary that the Government not
or overhaul work by or for such participate directly in the project's financing,
government under the conditions of even though there may be some control over
(1) above, how the money is spent. An example might

(d) Ullimifed Rights ore the involve a contractor whose total business is with
rights to use, duplicate, or disclose the Government. All his independent research
technical data or computer software may be indirectly financed by the Government
in whole or in part, in any manner through accounting allowance of costs to over-
and for any purpose whatsoever, and head or burden accounts. It is Department of
to have or permit others to do so. Defeuse policy that the Government acquires no

2-3. Proprietary Data For many years the rights in data when the data depicts an item,

concept of Proprietary Data, used by industry and component or proces,. that was developed under

the Government, peoved difficult to administer. the tontractor's independent research and

It was a legal concept which required the con- developmient program even thoufh the cost of

tracting officer to make legal determinations, as the program is paid for at leest in part by over-

to whether the contractor had the proprietary head charges to Government contracts. Where

rights that he claimed, and whether it could be there is cost sharing on a research and deveiop-

supported in the courts. Also, the contractor ment project, the Government negotiates rights

tended to include a mass of material within his since there is a direct injection of Government

own definitions of proprietary data. Beginning funds into the project.
in 1964, The Armed Services Procurement 2-6. Department of Defense Objectives. ._,.
Regulation (ASPR) redefined liriited and unlim- Rights in data are extrenmely significant to both
ited rights information. The proprietary data the Government and the contractor. The
concept was discarded and the private-public Government desires the use of data to obtain
expense concept was initiated, competition among supplicrs, ensure logistic sup-

2-4. Private- Public Expense Concept. In port, and dccument the results of research.
place of the proprietary test, the Government However, the contractors may have property

now considers the question of "who has paid for rights in data resulting from private investment.

the development cost?' The reasoning behind Thiq data niay have to be protected from unau-
this is that a contractor financing the cost out of thorizea use and disciosure by the Government
his own funds is not expected to f'rnish data thlat in order to avoid jeopardizing the contractor's
will permit someone else to manufacture a simi- commercial position.
lar product using that data, unless he gives his 2-7. There have been many disagreements
consent and receives compensation. The con- on how to go about balancing the Government's
tractor is therefore protected frora being requirement for data versus the rontractor's
required to furnish io the G3overnment unres- economic interest in keeping privately financed
tricted rights in Jesigr specifications and data. It would appear the varied opinions oni
manufacturing data pertainitig to items, corn- rights to a contractor's data, both in and out of
ponents or processes which he developed at his the Government, have resulted in decisions on
own expense, and which will permit his competi- how to define Government data policy in the
tors to turn out a competitive iteim, unless he Federal Acquisition Regulations (FAR). Subpart
elects to do so. 27.4 of the FAR comprises only one paragraph

2-5. The private-public exlense concept is which basically slates that specific agency regula-
best applied Ly asking the question, "has the tions should be framed to strike a balance
Government directly paid any of the costs for between the Government's need and the
the development of the item, compoient or pro- contractor's economic interest. Consequently, in
cess disclosed by the data?" If the answer is yes, order to establish how the rDepartment of
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Defense (DOD) is handling data policy (and pro- with joint private and Government
cedures), it is necessary to review the DOD *funding, the Government's needs for
FAR Supplement. This is also known as the data should be defined during contract
DFAR. A number of pertinent data clauses set negotiations. The Government's contri-
forth in the DFAR are included in Appendix-D bution to development funding should
hereto. not automatically guarantee it rights toI 2-8. It is the policy of the Department of all data.

Defense to attempt to honor the contrector's (c) If a product is developed

rights in data resulting from private development entirely with Government funds, the

and by limiting the demands for such data to Government owns all the rights to it.

only that data which is essential for Government Nevertheless, the Government under

purposes. Section 17.7201-1 of the DFAR certain circumstances may make those

specifically states: rights available to the private sector.

ef d e a r2-12. Congress Mandates New 1987 DataS. . . efforts directed toward permit-

ting full and open competition do not Policy, In response to the Packard Commission

demand or u.e privately developed data recommendations, the Congress on October 30,

in a manner which is contrary to the 1986 passed the Defense Acquisition Improve-

policies and procedures established in ment Act of 1986 as P.L. 99-591. This Act com-

FAR Part 27. pletely re-writes 10 U.S.C. § 2320(a), Rights in
Technical Data, and directs the Department of

The DFAR is much more detailed in Defense to re-structure its data policy along the

what the Department of Defense following lines:
(DOD) does and how it goes about (1) data developed entirely at contractor
getting unlimtted or limited rights in expense (private expense) would result in limited
data. rights in the Government; however, this would

2-9. Packard Commission Report on Data not prevent re!ease of data to a foreign govern-

Rights President Reagan's Blue Ribbon Commis- ment, nor for purposes of emergency repair and

sion on Defense Management (t alled the Packard overhaul; also the restriction would not apply to:

5.3- Commission) had numerous lleatings and pro- (a) corrections or changes to govern-
vided a report on defense management. ment data

2-10. The final Packard Commission (b) form, fit, or function data,
Report was issued in June 1986. It states that (c) operation, maintenance, installation
DOD must recognize the need to maintain a del- or training data, or
icate balance between (a) the Government's
requirement for data, -ind (b) the benefit to the (d) data available to others without res-
nation that comes from protecting the private triction.
sector's proprietary rights in such data. This bel- (2) data developed entirely at Govern-
ance, states the Commi.uion, must exist to foster ment expense (contract effort) would be treated
the technological innovation and private invest- as unlimited rights data.
ment needed to develop vital defense products. (3) data developed partly at private and

2-11. Accordingly, the report recommends partly at public expense would be negotiable as
that DOD adopt a data rights policy which to the extent of Government rights, as early as
reflects the following principles: practicable, preferably during negotiations, based

(a) If a product has been developed upon the following factors:
with private funds, the Government (a) the statements of policy found in 35
should not demand (as a precondition U.S.C. § 200, 15 U.S.C. § 638, and 639;
for buying the product) unlimited data (b) the interest of the United States in
rights, even if the Government provides increasing competition and lowering costs by
the only market. Instead, the Govern- developing and locating alternative sources of
ment should acquire only the data supply and manufacture; and
needed to install. operate, and maintain (c) the interest of the United States in
the prod"- t.

(b) tf a product is to be developed encouraging contractors to develop at private
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expense items for use by the Government. unlimited rights.
(4) The Secretary of Defense may: 2-14. The contractor, in light of the Bell

(a) negotiate and enter into a contract Helicopter decision should be very careful about
for the acquisition of rights in data where the segregating work and its costs between IR&D
data was developed exclusively at private and other indirect accounts, such as engineering
expense if necessary to develop alternative or general overhead. This may be difficult since

it may not be absolutely clear as to what is(b)rcesfsuppl agre t ctrhts of theUniIR&D or overhead. However, it may become
(b) agree to restrict rights of the United very important for a contractor to accomplishStates in technical data pertaining to an item or this segregation in order to protect its data rights

process developed entirely or in part with under the ruling of this case.
Federal Funds if the United States receives a
royslty-free license to use, release, or disclose 2-15. There has been much discussion
the data for purposes of the United States among attorneys about the Bell Helicopter deci-
,(including the purpose of competitive procure- sion. However, unless later cases overrule Bell
ment). Helicopter, or the Government (specifically

DOD), when issuing new regulations, adheres to(5) The Secretary of Defense shall define the definition of private expense as meaningthe terms 'developed' and 'private expense' in tedfnto fpiaeepnea enn
developed without direct governmental payment,

his regulations, the contractor must be alert as to the potential
2-13. A recent Armed Services Board of problem this case could create in the protection

Contract Appeals (ASBCA) case has ruled on of his data rights. Panelists at the American Bar
the meaning of the term At Private Expense. This Association Convention, August 10, 1986, out-
case was Bell Helicopter Textron, ASBCA No. lined strategies to help contractors protect their
21192, 85-3 BCA, Sec. 18,415 (Sep. 23. 1985) and data. They stated that contractors shouldthe decision was rendered by Judge Lane. He develop documentation, or audit trails, to sup-ruled that 'developed at private expense" means port their claim of development at private

entirely funded by the contractor without any expense. This may mean putting job numbers on
direct or indirect (except IR&D (Independent data and software. Also, employees may have to
Research and Development)) use of Government be segregated to assure that those working on
funds. Prior to Bell Helicopter, it had never been independent research and development (IR&D)
held that development under indirect cost programs are not also working on Government
accounts, other than IR&D, abrogates the work.
contractor's right to limit the Government's use 2-16. Unlimited Data Rights. Thee rights
of technical data. The Board went on to say accrue automatically to the Government if data
that the Government has "unlimited rights" in is developed at public expense and identified as a
data pertaining to items, components or contract requirement. They may also be
processes that were initially developed at acquired outright by specific acquisition. What

private expense" but were modified through the Government obtains, in either instance, is the
farther development under a Government right to use the data for any Government pur-
Research and Development (R&D) Contract. pose whatsoever. The Go'ernmnt is not tied to
The Board ruled that a component which is the creator of the data. This data can be
drastically ch.~.ged by a subsequent Government included in follow-on use with other contractors.
contract, in effect, becomes a new component
and the Government nas "unlimited rights" in 2-17. Limited Data Rights. The Govern-
data relating to that new component. Under the ment may need certain unpublished technical

Bell Helicopter dec.ion, a contractor risks data pertaining to items, components or
surrendering unlimited rights to the Government processes developed by the contractor at prvate
if it adapts a componeot developed at private expense. 'This data may be acquired with limited
expense to meet the Government's needs. Thus, rights in arcordance with DFAR 27.403-2(c).
any Government funding, including reimburse- This form of data rights should prove les3 expen-
ment of Indirect production or engineering cost sive to purchase and result in lower data costs,
coAdd convert data in which a contractor since this dzta is to be kept secret, on a need to
expended conmiderable private funding to data in know basis by the Government. Consequently,
which the Government is entitlvd to acquire the Government is tied to the contractor, should
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the need for a follow-on contract arise. Force FAR Supplement (AFFARS) 52.227-9000

2-18. Data Delivery. Delivery of daia shall in solicitations and contracts for programs antici-

be scheduled to be in phase with a requirement pating the acquisition of supplies and equipment

for a specific and planned use of the technical that will require significant numbers of spare

data. When a delivery date cannot be determined parts or large expenditures of funds for spare

at the time of ordering, delivery shall be parts. This threshold is defined as any program

deferred. In order to reserve the right to defer anticipating life cycle spare parts requirements of

delivery of data which have been ordered, the $500,000 or more. The clause shall not normally
appropriate clause set forth in DFAR 52.227 be included in solicitations and contracts for

shall be inserted in all contracts in which the foreign military sales or prior to a program

deferred delivery procedure is to be used. entering into full scale engineering development
(FSED). The clause shall be included in solicita-

2-19. Deferred Ordering of Data. DFAR tions and contracts for programs in FSED and
27.410-I provides the Government the procedure production and may be implemented as a
for deferring the selection of data specified in a
contract until the actual requirements can be
determined. This deferred selection procedure is 2-22. Expiration of Limited /Restricted

another method of making sure that the Govern- Rights. AFFARS Clause 52.227-9000. This

ment acquires only needed data. The deferred clause was written by the Air Force to obtain

requisitioning procedure gives the Government contractor proprietary data after a limited time

an op!ion to specify data to be delivered during span to match acquisition objectives and cir-

contract performance and for two years after ter- cumstances. For example:

mination of the contract or acceptance of all (1) Contracting Officers may negotiate
items, other than data and software, whichever is different time periods for different technical data
later. Reimbursement to the contractor is either and computer software.
based on a prior contractual arrangement or by a (i) The time period chosen should
negotiated adjustment. reflect contractor economic interests in the data

2-20. Specific Acquisition of Private with the Government's need for using competi-
- Expense Data by the Government. It is conceiv- tion to achieve reasonable spare parts prices and

able that for competitive procurement purposes, an enhanced defense industrial base.
the Government may want to acquire unlimited (ii) For most items, components,
rights to a contractor's private expense data. processes and computer software, this period
DFAR 27.403-2(f) provides a procedure for should be less than five years. However, where
doing this. It requires that: (a) a ,lear need for the contractor can substantiate that certain tech-
reprocurement exists, (b) no suitable alternative nology requires a longer period of protection, a
item, component, or process is available, (c) the contracting officer may negotiate a period that
data to be purchased is adequate for use by other shall not exceed seven years. In exceptional cir-
competent manufacturers, (d) the anticipated net cumstances a C. 0. may approve equitable
savings to the Government from reprocurement periods that exceed seven years.
will exceed the acquisition cost of the data and
of the rights therein. (2) Contracting Officers may order data

-2 therits hobei n od tpertaining to item configurations that have been
2-21. It should be noted that the Govern- previously delivered as well as that currently

ment and contractor can negotiate a contract being produced.
providing the Government the right to treat lim-
ited rights data as unlimited rights data. This (3) Contracting Officers may not require
would allow the Government the right to pro- an offeror, as a condition for obtaining a con-

vide this data to other contractors and is tract, to provide technical data pertaining to the
specifically authorized in 10 U.S.C. § 2320(G)(i). design, development, and manufacture of existing
It is incorporated within the Air Force by Air commercial products or processes unless such
Force Acquisition Circular (AFAC), dated 18 data is necessary for the Government to operate
Feb 1987. This circular provides instructions to or maintain the product or use the process if
Air Force Contracting Officers on obtaining obtained as an element of performance under a
rights to contractor data. It specifies that Con- contract. However, contracting officers may
tracting Officers may include the clause at Air negotiate to obtain this technical data and com-

puter software with the right to use and disclose
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it at a specified point in time. This is allowed implemented 10 U.S.C. § 2321 by regulation,
under DFARS 27.403-2(f). Likewise, a DOD FAR Supplement (DFAR) 27.403-3. The

contractor's willingness to provide such data and clause to be used in government contracts is pro-

rights may b evaluated as part of a source selec- vided by DFAR 52.227-7013 (May 1981).
tion. 2-26. Whenever the Contracting Officer

2-23. Protection of Subcontractor-owned finds it appropriate to question the validity of
rOria~t ay Data. DOD FAR Supplement restrictive markings on data, he should comply

(DFAR) 27,.403-2(e) provides that the prime con- with the procedures provided by DFAR 27.403-

tractor and higher-tier subcontractors will not 3. This regulation provides a formal procedure

use their purchasing power as economic levers for challenging restrictive legends on technical
to acquire proprietary rights in data for them- data. The contractor must then furnish the Con-

selves. The mechanism for doing this is to use tracting Officer with a written justification for
the prime contract data clause, unchanged, in the the restrictive markings. This justification by the

subcontract, thereby providing rights in data to contractor (or subcontractor) is to be furnished

the Government only. The technique is referred within thirty (30) days (or such longer period

to as the flow down procedure. Subcontractors authorized in writing by the Contracting Officer)

may transmit data that is subject to limited rights after receipt of the written request from the Con-

directly to the Government. The purpose of this tracting Officer.
provision is to protect subcontractors from data 2-27. After reviewing the contractor's
disclosure to potential competitors, written justification (and any other information

2-24. Marking Dats with Restrictive Legend. available to him) for a restrictive data marking, a

An authorized restrictive legend shall be placed decision will be made by the Contracting Officer

on proprietary data delivered to the Government as to the validity of the marking. This review
with limited rights. The Contracting Officer must be made within three years after either final
may permit the contractor to place the restric- payment under the contract, or delivery of the
tive legend on data within six months after data, whichever is later. If, after his review, the
delivery of such data, if the contractor can show Contracting Officer determines that a challenge
that the legend was omitted inadvertently, and to the restrictive marking is warranted, he will
use of the legend is authorized by the contract. send a written challenge notice to the contractor
Conversely, if the contractor, or a subcontractor, (or subcontractor). The Contractor must make a

has affixed an overly restrictive legend to data written response, within sixty (60) days after
that should have been delivered with unlimited receipt of the written notice, justifying, by clear
rights, adjusting action is required. When this and convincing evidence, the current validity of
appears to have happened, the Government pol. the restrictive marking.
icy is to initially treat this data like that with lim- 2-28. If the contractor fails to respond to
ited rights. A properly directed inquiry is then the challenge notice, this lack of response will be
sent to the contractor to justify the restrictive treated as an agreement by the contractor (or
legend. The contractor must respond and show subcontractor) with the Government's action to
that the restriction was proper. If this is not remove or ignore the restrictive legend marking.
done, the Government will obliterate the legend Lack of response by the contractor (or subcon-
and notify the contractor in writing accordingly tractor) to the Government's challenge notice
(DFAR 27.403-3). will result in the Contracting Officer issuing a

2-25. Valldatiat of Restrictive Marking on final decision that the restrictive marking is not
Technical Data. Rights and procedures pertain- valid.
ing to the validation of restrictive markings 2-29. If the contractor responds to the
(Rights to Data) inserted by contractors and sub- challenge notice and the Contracting Officer
contractors on the use, duplication, or disclosure determines that the contractor has justified the
by the Government and others of technical data validity of the restrictive marking, the Contrac*-
required to be delivered under contracts or sub- ing Officer will issue a final decision sustaining
contracts for supplies or services are set forth by the validity of the marking. In that event, the
10 U.S.C. § 2321 (P.L. 98-525). This statute was Government will continue to be bound by the
further amended by Section 953 (Rights In restrictive marking. If the Contracting Officer
Technical Data) of the Defense Acquisition does not believe that the contractor has justified
Improvement Act of 1986, (P.L. 99-591). DOD
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the validity of the markings, he will issue a final of data in which the Government already has
decision to the contractor, informing him of this rights. This obligation applies to contracts with
determination. The final decision will be issued foreign governments that are funded with money
within sixty (60) days after the contractor's from the United States Government, as well asresponse (or longer period when required, and to U.S. Government contracts and subcontracts.
the contractor is notified). A negative fnal deci- 2-34. Data Rights Under the Small Business
sion by the Contracting Officer shall also advise Innovation Research (SBIR) Program. The Small
the contractor (or subcontractor) of the rights of Business Innovation Development Act of 1982, Pub-
appeal under the Contract Disputes Act. lic Law 97-219, established a Small Business

2-30. Appeal of Contracting Officer's disal- Innovation Research (SBIR) Program. The Act
lowance of restrictive marking. If the contractor also provided for the retention of rights to the
desires to appeal the Contracting Officer's nega- data generated under a Government contract by
iive final decision, it must provide the Contract- the small business contractor. The Small Busi-
ing Officer with a notice of intent to file suit in ness Administration (SBA), as a result of the
the United States Claims Court. This notice of Act, recommended that the technical data and
intent must be provided within ninety (90) days computer software generated under this type of
of the final decision. If the contractor fails to Government contract would belong to the con-
appeal to the Armed Services Board of Contract tractor for a period of two (2) years from the
Appeals - (ASBCA), or file suit with the U.S. completion of the contract. After the two (2)Claims Court, or provide a notice of intent to file year period of time, the Government would have
suit within the ninety (90) day period, the a royalty- free license in the data and software.
Government may cancel or ignore the restrictive The contractor, with written permission of the
markings. Contracting Officer, could also obtain ownership

2-31. The Government will normally con- to a copyright on the data and/or software.
tinue to be bound by restrictive legends during 2-35. The Department of Defense has
an appeal or lawsuit, or where a notice of intent incorporated DOD FAR Supplement (DFAR)
to file suit is received within ninety (90) days. clause 52.227-7025 into its regulations to reflectAny suit in the U.S. Claims court must be filed small business contractors' data and software
within one (1) year of the final decision. How- rights under a SBIR Program. It differs fromever, it should be noted that the head of an the standard DOD clause pertinent to technical
agency (Secretary) may determine, on a non- data and computer software, DFAR 52.227-7013,
delegable basis: by allowing a new category of rights called

(1) the contractor has failed to license rights.
diligently prosecute its appeal, or 2-36. This new category permits certain

(2) that urgent and compelling cir- technical data and computer software generated
cumstances will not permit waiting for under an SBIR program contract to be delivered
the decision by a Board of Contract with a license rights legend thereon. The clause
Appeals (MCA) or the U.S. Claims thus permits technical data to be acquired under
Court. a contract with license rights, unlimited rights,
2-32. Under these circumstances, cancella- or limited rights; and computer software to be

tion of the restrictive markings without first acquired with license rights, unlimited rights or
waiting for a Board or Court decision might be restricted rights. The clause is limited to usejustified by the Secretary. If the contractor ulti- solely in contracts awarded under the SBIR pro-

mately wins before the BCA or U.S. Claims gram.
Court, it retains the right to sue for damages in 2-37. Withholding Payments For Delinquent
situations where the legend was removed prior Delivery Data. Failure to receive data in accor-
to the legal decision. dance with required schedules can have an

2-33. License Agreements For Data By Con- adverse effect on logistics, training and other
tractor. When entering into license agreements functions for which data are required. Timely
with others, a contractor must make sure that his delivery is especially important for follow-on
licensees are careful not to assess the Govern- competitive procurements. Thus, a withholding
ment any royalty or license charges at a later of payment clause may be inserted in contracts
date on other Government contracts for the use (DFAR 27.410-4). The Contracting Officer may
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withhold up to 10 percent of the contract price awarded to this offeror as a result of or
until delivery of the data, unless a lesser amount in connection with the submission of
of the witfhholding is specified in the schedule. these data, the Government shall have
Itishould -- r6cognized that the withholding of the right to duplicate, use, or disclose
payment is a remedy utilized as a lever in order the data to the extent provided in the
that a contractor in a breaching state may be contract. This restriction does not limit
eficouriged to deliver contracted-for data. the Government's right to use informa-

2-38; Llilted Usage Of Data Furnished To tion contained in the data if it is

Support A PropoW.. FAR 15.413 sets forth pro- obtainable from another source without
c&Iufes for dita submitted on a restrictive basis restriction. The data subject to this res-
in" support of a proposal or quotation. Contrac- triction are contained in Sheets -....
tots may mark their proprietary proposal data The offeror shall also mark each restricted
with a legend. This will limit the Government's sheet with the following legend:
right to use that data for evaluation purposes Use or disclosure of proposal data is
only. If a contract is awarded to a contractor subject to the restriction on the title
that has submitted such restricted-use data with page of this proposal.
its proposal, the Contracting Officer will deter- This legend does not limit the
mine whether to attempt to acquire such data, Government's right to use information
and what rights to obtain. contained in the proposal if it is obtain-

2-39. Government Usage of Data in an ble from another source without res-
Unsolicited Prolosal. The Government policy is iriction.
to not use any data, concept, idea, or other part 2-42. V hen an agency receives an unsoli-
of an unsolicited proposal as the basis, or part of cited proposal with or without a restrictive
the basis, for a solicitation or in negotiations legend from other than an educational or
with any other firm unless the offeror is notified nonprofit organization or institution, and evalua-
of and agrees to the intended use. However, this tion by government personnel outside the agency
prohibition does not preclude using any data, or by experts outside of the Government is
concept, or idea available to the Government necessary, written permission must be obtained
from other sources without restriction. from the offeror before release of the proposal

2-40. The Government should not disclose data for evaluation.
restrictively marked information included in an 2-43. Release of Proposal Data Prior to
unsolicited proposal to anyone except govern- Contract Award. Release of proposal information
ment personnel evaluating that proposal. The (data) before decision as to the award of a con-
disclosure of such information concerning trade tract, or the transfer of valuable and sensitive
secrets, processes, operations, style of work, information between competing offerors during
apparatus, and other matters, except as author- the competitive phase of the acquisition process,
ized by law, could result in criminal penalties would seriously disrupt the Government's deci-
under 18 U.S.C. § 1905. sion making process and undermine the integrity

2-41. An unsolicited proposal may include of the competitive acquisition process. This
data that the offeror does not want disclosed for would adversely affect the Government's ability
any purpose other than evaluation. If the offeror to solicit competitive proposals and award a con-
wishes to restrict the proposal, the title page tract which would best meet the Government's
must be marked with the following legend: needs and serve the public interest. Therefore,

to the extent permitted by law, none of the infor-
USE AND DISCLOSURE OF mation (data) contained in proposals (except as
DATA authorized in agency regulations) is to be dis-

closed outside the Government before the
The data in this proposal shall not Government's decision as to the award of a con-

be disclosed outside the Government tract.
and shall not be duplicated, used, or 2-44. Procurement and administrative per-
disclosed in whole or in part for an), sonnel should do their utmost to generate a
purpose other than to evaluate the pro- proper recognition among all Government
posal provided, that if a contract is employees with respect to their obligation to
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contractors submitting confidential information, copyrighted material. Second, the rights of
Whether it is data with limited rights, secret private creators or proprietors of copyrighted
information or disclosures involving pending material are to be respected. Third, when the
patents, the contractor ethically and legally is Government pays for the development of the

" entitled to strictly confidential use by the copyrighted material, it should be entitled to at L

Government of the documents he submits. least a royalty-free license for future use of that
Failure to recognize this obligation cannot help material.but undermine Government objectives. 3-5. These objectives are reflected by

V,;J DFAR 27.402. Although a contractor may copy-
right data originated under a Government con-

3. Copyrights tract, the Government obtains a royalty-free,

nonexclusive and irrevocable license to repro-
3-1. A copyright is similar to a patent duce, translate, publish and use this data. When

from the standpoint that it is a grant of a mono- data is copyrighted by a third person, the con-
poly which gives the author or the creator of an tractor must obtain permission from the owner
artistic work exclusive right to print, reprint, before this data may be delivered to the Govern-
publish, copy and sell the copyrighted work. By ment. The contractor should also report to the
statute (Title 17, U.S.C.), the author is protected, Government any notice or claim of copyright
-as of January 1978, for the life of the author or infringement on data he provides to the Govern-
creator plus 50 years. ment.

3-2. Subject matter which may be copy- 3-6. Scientists and educators often wish to
righted includes such things as "the writings of publish reports of research work performed
an author, books, periodicaib, icc!ures, dramatic under Government contracts in books and jour-
and musical compositions, works of art and their nals. At times, publishers will not accept such
reproduction, scientific drawings or plastic work because they want the exclusive publishing
works, photographs, prints and motion pictures.' right, at least for a limited time. Since the
The protection given by copyright laws Government recognizes that publication is vital
emphasizes encouragement of continued produc- to scientific advance, it may wish to facilitate
tion of literary and artistic works. An author is such publication. Therefore, it often relinquishes
able to protect his work from unauthorized its own publication rights by use of the contract
reproduction, and is therefore encouraged to provisions set forth in DFAR 27.407 and 52.227-
produce aLd publish literary, dramatic, musical 7013, Alternate II. These provisions state that
and artistic works. It should be noted that the the contractor must publish the data for sale
protection afforded by a copyright does not give within a certain number of months specified in
a monopoly to ideas, but only to the expression the contract schedule. This period may not
of ideas. It is the words, or the way in which the exceed twenty-four months after final settlement
words arc put together, or the way an idea is of the contract. The limitation on the
embodied that is copyrighted. Contractor's rights to publish this data for sale

3-3. Although a copyright grants an lasts only as long as they are protected by copy-
author a property right, the right is not absolute. right and ar-2 reasonably available to the public

The courts have long recognized that the public for purchase.
at large is entitled to make fair use of a copy-
righted work for certain purposes and within
reasonable limits. Under this fair use doctrine,
liberal quotations may be made from a copy-
righted work, but substantial portions may not
generally be reproduced. One of the tests applied
is the measure of commercial harm that may be
suffered by the author.

3-4. Policy. The Government's copyright
policy may best be described in terms of objec-
tives. First, it seeks to avoid any liability for
copyright infringement by unauthorized use of
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CHAPTER 13

LABOR LAW
The Department of Defense has an annual tration of a labor dispute.

procurement budget well over $150 billion, The agency should, however, act to avoid or
which gives its procurement a substantial impoct minimize the impact of labor disputes on impor-
on the national economy. Using this economic tant procurement by ensuring, to the extent prac-
power, the Government has the ability to further ticable, that the parties to the dispute use all
important national policies such as economic sta- available methods for resolving the dispute,
bility by means of the procurement process, and including the services of the National Labor
thereby to enhance the national security. These Relations Board, Federal Mediation and Concili-
policy considerations are reflected in labor law, ation Service, National Mediation Board and
the subject of this chapter. other appropriate Federal, state, local, or private

agencies. (FAR 22.101-1)
1. BASIC CONSIDERATIONS 1-5. Perhaps one of the areas where the

1-1. Among the basic issues to be con- utmost caution is required is inadvertent involve-
sidered when negotiating a contract are wages, ment. This occurs when a Government
fringe benefits, working hours, working condi- employee, attempting to acquire information to
tions, and work shutdowns or strikes. These are assist in settling a dispute, has his actions or
just a few of the issues that will be discussed in statements distorted by one of the parties to
the negotiations. serve their own interests. The actions of the indi-

1-2. Labor Policy. Active administration of viduals may be innocent and well meaning, but
a Government contract demands major emphasis nevertheless harmful.
from the administration team (contractor as well 1-6. Contract fulfillment is the primary goal
as Government) on timely delivery of the pro- of the Contracting Officer. In the event of a
duct or service. A well-structured contract and a threatened work stoppage due to a labor dispute,
best contractor effort may fail to provide the the Contracting Officer will assist the designated
required items when needed if a labor dispute Department of Defense agency, according to
shuts down production. departmental procedures, in obtaining voluntary

1-3. Negotiations between labor and agreements between management and labor.
management over wages, fringe benefits and 1-7. If a work stoppage occurs, not all
working conditions have become a way of life, organizations respond in the same manner. For
as the cost of living has risen. When negotiations example, DCAS (Defense Contract Administra-
break down, tempers may flare or disputes erupt. tion Services) provides assistance from the
If labor's most effective weapon, the strike, is regional office, while certain sensitive organiza-
!used, it may delay the contract effort. It is there- tions have resident experts. Other Departments
fore in the Government's best interest to or Agencies may rely on the Department of
encourage good management-labor relations, in Labor.
order to avoid strikes where possible and toencourage prompt settlement when they do 1-8. Although direct participation by a
occur. At all times, however, the limitations of Government representative in settling a laborthe role of the contract administrator should be dispute is generally prohibited, certain specificremembered. actions are required to minimize the impact to

the Government. In these actions the Contract-
1-4. The Role of the Government Contract ing Officer, or administrator, serves as an

Administrator. The Contracting Officer's role of observer, reporter and staff assistant to the
non-intervention in a labor dispute is clearly del- responsible Government agencies.
ineated in the Federal Acquisition Regulation: 1-9. This is particularly true in base pro-

Agencies shall remain impartial con- cure'nent, where the Contracting Officer or his
cerning any dispute between labor and representative is required to visit the base job
contractor management and not under- site on construction and services contracts. He is
take the conciliation, mediation or arbi- required to check to see that safe working condi-
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tions are maintained, and prevailing area wage by the Government, the Contracting Officer or
rates.are paid, based on the actual job being per- his representative has an additional duty to per-
formedand the hours expended. form: removal of the needed items from the

1-10. Determination of Excusable Delay. plant. The materials affected may be finished
The Government should always be alert to con- items, partially finished items, and raw materials
tract performance delays caused by a labor which were produced or obtained for this

dispute. Although a delay may be excusable Government contract. It is Department of
4 because of such a dispute, the Contracting Defense policy to avoid the use of force or the

Officer must determine if the labor dispute or appearance of force in removing these items, and
strike was reasonably avoidable. A question fre- to avoid incidents which may antagonize labor
quently asked is, "Has the contractor or subcon- or management. FAR 22.101-4 provides specific
tractor made a reasonable effort to prevent or to procedures to be used in removal of items from a

end the strike?" If the strike involves an unfair plant.

labor practice by the union, the contractor
should file a charge with the National Labor 2. GOVEPNMENT LABOR POLICY
Relations Board to seek a court injunction to 2-1. Much of American history reflects a
prevent the strike. If the strike has started, the struggle to make an economic system of free
contractor or subcontractor should seek assis- enterprise work for the benefit of the entire
tance from the appropriate Government agencies country. One aspect of this struggle has con-
or from private organizations for the settlement cernied the extent to which the Government
of disputes. Contractors should never be permit- should attempt to influence the dynamics of
ted to create a labor dispute in order to cover up economic forces in the marketplace. This issue
or mask delays or other deficiencies. has been reflected in legislation designed to

1-11. The Government should attempt to establish and implement national policy.
determine if the parties do want to bargain legiti- 2-2. Two major failures iii the nation's
mately; it is possible that the union called the economic policy have very strongly affected the
strike for other reasons, or that the contractor relationship between the citizenry and the
provoked the dispute intentionally. The Con- economic system. First, black people were kid-
tracting Officer must make a careful evaluation napped and enslaved, perhaps the ultimate
of facts to determine whether the strike is legiti- national "cheap labor" policy. Second, the
mate. In all labor disputes, the Contracting Great Depression featured a downward spiral of
Officer should impress upon the contractor that wages which deprived workers of money to buy
the contractor will be held accountable for all the goods produced; this caused a vicious cycle
delays that are reasonably avoidable. At the of excess inventories, further wage reductions,
same time, the Contracting Officer is still and ultimately extensive unemployment and
required to stay aloof on the dispute issues, and desperation. Both of these occurrences have had
to avoid exerting pressure or the appearance of important and long-lasting consequences for
pressure on the contractor. national labor policy, including legislation to

1-12. Reporting of Disputes. Any labor avoid a repetition of either.
dispute affecting defense procurement should be 2-3. Constitution. The basic authority
reported by the Contract Administration Office which supports legislative enactments relating to

(CAO). The CAO obtains and transmits informa- a national labor policy is the commerce clause of
tion relating to potential or actual labor disputes the Federal Constituion. The Supreme Court of
which may interfere with performance of any the United States has decreed that national labor
contract within his cognizance. Labor disputes legislation is constitutional to the extent that
should be reported on DD Form 1507, Work such measures bear on the question of the free
Stoppage Report. An initial report should be sub- flow of commerce. In the famous case, Gibbons v.
mitted when a work stoppage due to a labor Ogden , 22 U.S. 1 (1824), the Supreme Court
dispute is imminent or when a work stoppage stated: "The power of Congress over interstate
occurs, and thereafter when a significant change commerce is complete in itself, may be exercised
occurs in the dispute situation. (FAR 22.101-3). to its utmost extent, and acknowledges no limita-

1-13. Removal of Items from a Plant. tions other than are prescribed in the constitution
When items in a struck plant are urgently needed ...
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2.4. Until 1941, however, the Supreme (3) discrimination against union
Court held a narrow view of what constitutes members in hiring;
"interstate commerce'. In U.S. v. Darby Lumber (4) discrimination for filing charges

" \Z Company, 312 U.S. 100 (1941), the Supreme under the act; and
Court first held that Congress had the power to (5) refusing to bargain collectively.
exclude from interstate commerce goods 3-4. The Act established the National
manufactured by workers receiving less than a Labor Relations Board (NLRB) to administer the
legislated minimum wage; thus Congress was provisions of the Wagner Act. The Board con-
able to regulate the wages of workers who sists of five members, appointed for five years by
worked in intra-state commerce, even though the the President with the approval of the Senate.
commerce clause refers only to regulation of More than twenty regional offices are established
inter-state commerce. Four years earlier, in West for convenience of administration. Although vio-
Coast Hotel v. Parrish, 300 U.S. 379 (1937), the lations of the Act are investigated by the Board
Supreme Court had held that minimum wage and orders are issued by the Board, its decisions
laws for women were not unconstitutional are not self-executing. Enforcement of Board
infringements of the right of women to 'com- orders is accomplished by recourse to a Federal
pete with m.-n for work paying lower wages.' court for issuance of an enforcing decree or a
These two important decisions were the restraining (cease and desist) order.
antecedents of modern national labor policy,
including particularly the Civil Rights Act of a-ao Ac,9)2US. 171 et1964, discussed infra. (Taft-Hartley Act, 1947) (29 U.S.C. § 171 et

seq.). In the post-World War II period,
3. STATUTORY ENACTMENTS REFLECTING widespread strikes and labor union activity
GOVERNMENT LABOR POLICY caused a change in public opinion. Consumers

4 Swere frustrated in their desire to obtain commo-
3-1. Several Acts provide considerable dities. Management complained that the NLRA

information concerning Government Labor Pol- unfairly favored labor. Consequently, in 1947 the
icy. These Acts are discussed in some detail and Labor Management Relations Act was enacted
provide insights on management, national labor to amend the Wagner Act. The 1947 Act tended
relations, public contracts and other areas of to "equalize" the bargaining power of labor and
concern, management.

3-2. Enactments of General Applicability. 3-6. The significant changes are summar-
In order to understand the peace-making ized as follows: (1) an employee's right to join a
machinery at the disposal of the parties to a labor union was prol.cted, as was his right not
labor-management dispute, it is helpful to exam- *o join a union; (2) certain activities of unions
ine various laws regarding labor-management were regulated: closed shops became illegal,
relations and the Government agencies that check-off of dues must have employee's consent,
could become involved in administering these 60 days notice before terminating or renegotiat-
laws. ing an agreement (cooling off period), 30-day

3-3. National Labor Relations Act (Wagner notice to the Federal Mediation and Conciliation
Act, 1935) (29 U.S.C. § 151 et seq.), The Service, standards were established for union
National Labor Relations Act (NLRA) has been welfare funds; (3) labor unions were not to
described as the Magna Carta of labor. It pro- engage in unfair labor practices, secondary boy-
tects labor's rights to engage in labor organiza- cotts, or jurisdictional strikes, and attempts to
tion activity without fear of employer retaliation compel an employer to bargain with a non-
or discrimination. In addition to encouraging certified union were forbidden. In addition,
employees to form unions and bargain collec- excessive union entry fees, feather-bedding, and
tively, the Act specifically prohibits certain refusal to engage in collective bargaining were
unfair labor practices by employers. These prac- included as unfair labor practices.
tices are summarized as follows: 3-7. The Taft-Hartley Act also set up the

(1) interference with employee Federal Mediation and Conciliation Service. It is
efforts to form or join unions; an independent agency completely separated
(2) domination of a labor organiza- from the Department of Labor. Its functions, as

tion (company union); described in the Act, are: "... to prevent or

13-3

-t



I minimize interruptions of the free flow of corn- maintain wage levels and the economy by requir-
merce growing out of labor disputes, to assist ing payment of prevailing area wage rates to
parties through conciliation and mediation.' workers employed on Government construction

The following excerpt from the Act describes its contracts.

functions: 3.12. This Act is implemented by FAR

(I) The Service may proffer its services in any 22.400 and provides that all Government con-

labor disute. .. either upon its motion or upon tracts over $2,000 for construction, alterations,

the request of one or more of the parties to the and/or repair, including painting and decorating,
dsputc whenever in its judgment such dispute of public buildings or public works to be per-

threatens to cause a substantial interruption of formed in the United States, shall contain certain
commerce provisions:

(2) If the Director is not able to bring parties to a. All laborers and mechanics employed at the

agreement by conciliation within a reasonable work site shall be paid wages not less than those
time, he shall seek to induce the parties volun- determined by the Secrctary of Labor to be pre-

tarily to seek other means of settling the dispute vailing in the area for the particular types or work

without resort to strike, lock-out, or other coer- involved, as set forth in the contract.

clon.... b. The required wage payments will be made

The Service has no means to compel either party unconditionally, at least once a week. and without

to do anything, and the statute directs the Ser- subsequent deductions or rebat
vice to avoid involvement in any dispute which c. The wage scale determined by the Secretary of

would have only a small effect on interstate com- Labor shall be posted by the contractor in a

merce, if alternative dispute resolution mechan- prominent and easily accessible place at the work

isms are available to the parties. site.
3-. A l d. The Contracting Officer has a right to with-• - 3-8. Additional sources of relief are avr.il-

l thold from payments due the contractor any
able to iabor and management in resolving labor amounts necessary to correct violations. These
disputes. For example, the labor contract may amounts will then be paid directly to the injured
contain a specific arbitration agreement to break employees by the Comptroller General
negotiation stalemates, with specific individuals e. If the contractor fails to pay the prescribed
or organizations designated as arbitrators. In the rates, the Government may terminate for default
absence of such a clause in the contract, if arbi- the contractor's right to proceed with the wrk, or
tration is agreed to by both parties, private or that pan of the work as to which there has been a
public conciliation and mediation services may failure to pay the required wages, and the
be called upon to select arbitrators of the Government may charge the excess costs of corn-
dispute. pletion to the contractor.

3-9. If the dispute or grievance involves a Breach of any of the contractor's duties may
contractor's violation of any Federal statute coy- result in the contractor's being placed on the
ering hours, wages, working conditions or simi- debarred bidders' list, rendering him ineligible to
lar matters, the Contracting Officer notifies the receive Government contracts, for a period of
Department of Labor. The Contracting Officer three years.
should be alert to the possibility of a default ter-
mination in the event of a violation. 3-13. The Act may be ;uspended by the

President in the event of a national emergency.
3-10. Enactments Peculiar to Government In 1971 it was suspended for five weeks by

Contracts. Knowledge of specific laws concern- President Nixon, in an effort to fight inflation;
ing contract labor standards is essential. These construction wages had been increasing faster
laws are designed to achieve certain national than manufacturing wages. In 1986 and 1987
objectives, using the Government contract as a proposals have been made to amend the Act to
vehicle, apply only to contracts for at least $1 million, in

3-11. The Davis-Bacon Act (1931), Ae order to reduce wages, thereby to reduce con-
Amended (40 U.S.C. § 276(a); 1970). The Davis- tract prices, and consequently to reduce the
Bacon Act rela.es to minimum wages for labor- Federal deficit.
ers and mechanics in construction work. At the 3-14. The Copeland Anti-Kickback Act
onset of the Great Depression it was enacted to (1934) 18 U.S.C. § 874 (1948). This Act is a crim-
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inal statute designed to prevent criminal acts (3) purchases of agricultural or farm pro.
from interfering with the orderly operation of ducts processed for sale by the original produc-

, the Government in the field of public works. It CMa.
"., . rovide: that: 3-17. The provisions of the Act are made

Whori'wr hy firce. Intimidation or threat of pro- part of the contract by using the clause, "Walsh-
curing dlsmissal from employment. o by any Healey Public Contracts Act" (FAR 52.222-20).
other manner whatsoenr induces any person Violations must be reported to the Department
employed in the constructio,. prosecution. comple- of Labor, the primary enforcing agency. Penal-
tion £r -Y of an). publit building. public work, ties for violation of the Act may result in: (1)
oo buila work financed in whole or in part termination for default, with excess charges of
by loans ,, xt . s from the United State to give repurchase levied against the contractor, (41
up any part of the compensation to w%'Uch he i U.S.C. § 36); (2) payment of liquidated damages
entided under his contract of employment shall to the Government in the amount of $10.00 per
be fined not more than 3.00 or imprisoned not day foi each day that the contractor knowir.gly
mort than five years r both. employs a child or a convict on the contract (41

3-15. The Anti-Kickback Act of 1986. (P.L. U.S.C. § 36); and (3) placement of the contractor

99-634). 4! U.S.C. §§ 51-54. This Act prohibits on the list of Debarred, Ineligible and Suspended
either offering or soliciting kickbacks on any Contractors (41 U.S.C. § 37). It should be noted
type of Govemment contract or subcontract and that 41 U.S.C. § 35(d), dealing with convict
includes a wide range of remedies available to labor, was amended by Public Law 96-157 in
the Government: 1979 to allow use of convict labor under certain

conditions described at 18 U.S.C. § 1761(b) or
(1) up to tcn years in prison plus a fine. (c).
(2) civil penalty of twice the kickback 3-18. Convict Labor Act (1887) 18 U.S.C. §

amount plus $10,000 for each occurrence, phis 436. This Act makes it a crime for Government
(3) Administrative offset by me Contract- agents to enter into contracts with any person or

ing Officer. corporati)n to hire out the labor of any prisoners
In addition, it provides for inspection by the confined for any violation of a law of the United
Inspector General with access to books and Sttes by a judgment of a State or a municipal
records, and the inclusion of a contract clause court. The prohibition against the use of convict
requiing prime contractors to adopt procedures labor does not extend to persons who have been
to prevent and detect violations. Contractors pardoned or paroled or are on probation, and it
must also report violations in writing. does not extend to the types of contracts author-

3-16. Walsh-Healey Pblic Contracts Act ized by 18 U.S.C. § 1761.

(1936), 41 U.S.C. §§ 3545. This Act protects 3-19. Fair Labor Standards Act (193-) As
employees of contractors who sell supplies to the Amended 29 U.S.C. §§ 201-219. The Fair Labor
Government in cont;acts exceeding $10,000. It Standards Act of 1938 was enacted to improve
requires that the contractor be a manufacturer or the economic situation in which the nation found
regular dealer of the supplies, pay minimum itself during the Depren,',n, by spreading
wages determined by the Secretary of Labor, employment opportunities and preventing the
pay one and one-half times the basic wage rate payment of substandard wages. The Act is appli-
for work over forty hours per week, employ no cable to all contracts of employment and not just
minors or convict labor, and allow no work Government contracts. In sumamary, the Act
under unsanitary, hazardous, or dangerous condi- established a minimum wage, maximum working
tions. The Act doe , not apply to subcontractors, hours with provision for overtime pay, and
however. In addition, the following transactions prevention of oppressive child labor practices.
are exempt from the Act: A!though the standard Government contract

(1) purchases cf generally availabl, comn- does not contain a clause incorporating this law,

mercial items, negotiated under FAR 15.202 it is still applicable to the contract. The Act pro-

(Public Exigency). vides for penalties that include recovery of
differences in the required amount to be paid,

(2) purchases of perishables, including liquidated damages in an additional amount, and
dairy, livestock, and nursery products; and, reasonable attorney fees. Willful violations sub-

ject the violator to penalties of $10,000, and for a
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second offense, fine and imprisonment not to of service employees, except contracts identified
exceed six months. in section 7 of the Act or those exempted by the .

3.20. Conttact Work Hours &nd Safety Secretary of Labor under Section 4(b) of the

Stiadards Act (1962). The purpose of the Act Ac.t. The proper contract clause to be used is
(40 U.S.C. §§ 327-333) was to consolidate val- specified by FAR 22.1005 and 22.1006.

ous Federal work-hour ctandards into one 3-24. Equal Employment Opportunity /
comprehensive statute. The Act applies to all Affirmative Action (EEO/AA). Although the
Govetnment contracts (and subcontracts) which Federal Government's experience with using
employ laborers and mechanics; it also extends Federal contracts to implement imporlani
to construction projects financed in part by the national labor policies dates back at least as far
Federal Government, even if the Government as the Davis-Bacon Act mote than 50 years ago,
itself is not a party to the contract. The Act it has recently been a matter of some contro-
requires overtime pay to laborers and mechanics versy. It has been estimated that 95% of the
at a rate of one and one-half times the basic rate American population Is expressly protected by
for work in excess of forty hours in one week. one or another of various Federally established
The law is implemented by use of the clause, EEO/AA programs.
#Contract Work Hours and Safety Standards 3-25. Veterans. Perhaps the oldest form of
Act-Overtime Compensation" (FAR 52.222-4). affirmative action established by the Federal

3-21. Penalties for violation of the Act Government with respect to employment is the
include: relief historically provided for vcteraiis. In

(I) payment to the employee of the under- order to offset the competitive disadvantages

payment (40 U.S.C. § 328); encountered by many veterans in returning to
the civilian workforce, the Government has pro-

(2) payment to the Government of S$10.00 vided such benefits as education, training, coun-
per day for each day of overtime work for selling, and special bonus points on civil service
which the employee was not fully paid (40 examinations. In 1958 the Secretary of Labor
U.S.C. § 328); and was required by statute (38 U.S.C. § 201) to hire

(3) criminal penalty of $1,000 or 6 month a Veterans' Employment Representative for each
imprisonment or both (40 U.S.C. § 332). state, who would promote the interest of

3-22. Service Contract Act (1965) employers in hiring veterans, and "assist in every

41 U.S.C. § 351. This Act applies to workers on way in improving . . . the advancement of

Government contracts for basic services. Con- employment of veterans of any war.'

tractors must observe mi,,imum wage, safety and 3-26. More recent Federal legislation has
health standards. Generally, a service worker been designed specifically to assist veterans of
falls into categories of janitor, gardener, basic the Vietnam War. After the war, there was a
craftsman, domestic or manual labor occupa- high rate of unemployment among veterans.

tions. The Vietnam Era Veterans Readjustment Assis-
tance Acts of 1972 and 1974 (38 U.S.C. § 2011 et

3-23. This Act is applicable without regard seq.) require Federal Government contractors
othe dollar amount of the contract. There is, (and the Government itself) to take affirmative

however, a dividing line which determines the action to employ and advance in employment
amount of the hourly pay rate. A contractor on

a contract for $2,500 or less must pay his qualified disabled vetezans and veterans,.of the
Vietnam era.

employees no ;ess than the currently prevailing
minimum wage, contracts for greater amounts 3-27. The Civil Rights Act. In 1954 the
require that the workers be paid the prevailing U.S. Supreme Court held, in Brown Y. Board of
area wage rate. Violations are reported to the Education of Topeka, that it is unconstitutional
Department of Labor for enforcement, with pro- for a state to segregate white schoolchildren

visions for withholding of appropriate sums by from nor.-whites. Although the Court had for 50
the contracting ageny. The Act requires inclu- years approved schools which were "separate
sion of an appropriate clause in every contract but equal," the Court in Brown adopted a more
entered into by Federal agencies in excess of sophisticated analysis: segregation usually
$2,500, the principal purpose of which is to fur- denotes the inferiority of the minority group, and
nish services in the United States through the use a feeling of inferiority impairs the minority
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child's -r~itivation to learn; when segregation has ori8in.
the force of law, it retards the development of These requirements have been implemented
minority children further and denies them some by the U.S. Department of Labor, by issuing
of the benefits of an integrated nystem. There- various regulations to specify the necessary con-
fore, segregation deprives the minority children tents of an affirmative action program. The most
of the equa protection of the laws, in violation controversial requirement is that the contractor
of the Fourteenth Amendment. calculate the "underutilization" of minorities and

3-28 Although Brown ves a landmark women in each type of job in its work force, and
case, its impact was limited because the Four- make a reasonable, good faith effort to eliminate
teenth Amendment only pr otects against discrim- the effect of any (even inadvertent) discrimina.
ization by the State; it does not address segrega- tory practice. "Undei'utilization" exists when the
tion of restaurants, discriminatory employment employer's workforce does not fairly reflect the
practices, or a wide range of other activties percentages of qualified minorities and women
which are essentially private or commercial available for employment in the particular type
rather than governmental in nature. of job.

3-29. A decade later, invoking its Conslitu- 3-31. Where underutilization exists, the
tional power to regulate interstate commerce, contractor is required to establish employment
Congress passed the Civil Rights Act of 1964, to goals for recruiting qualified minorities and
prohibit discrimination in a broad range of activi- women, and timetables within which the goals
ties. For example, Title 11 (42 U.S.C. § 2000a) can reasonably be achieved. Such "goals" are
prohibits discrimination on the basis of race, not the same as "quotas', which by definition are
color, religion or national origin by hotels, res- fixed quantities that must be achieved. Instead,
taurants, movie theaters, gas stations, and other goals are "reasonably attainable targets" which
places of "public accommodation." Title VI (42 !he contractor is not obligated to meet; the
U.S.C. § 2000e) prohibits discrimination in contractor's obligation is to make a reasonable
empioyment on the bads of race, color, religion, good faith effort to meet the goals, and mere
national origin, or sex, subject to certain narrow failure to meet the goals is not penalized.
exceptions. In 1972 the coverage of this ban on 3-32. Other types of affirmative action are

* discrimination in employment was extended to also required by the Department of Labor pur-
state and local government employees, by the suant to Executive Order 11246. Among otherEqual Employment Opportunity Act. Title VII things, contractors are expected to review job
of the Civil Rights Act is enforced by the Equal qualifications, to make sure they are relevant to
Employment Opportunity Commission. the job; for example, unnecessary minimum

3-30. Executive Orde? No. 11246. height or weight requirements have been found
President Lyndon Johnson implemented the to exclude women and some minority groups
Civil Rights Act of 1964 by issuing Executive improperly from various jobs.
Order No. 11246 in 1965. That Executive Order 3-33. Age Discrimination. It is a violation
introduced the phrase "affirmative action" to of the Age Discrimination in Employment Act
describe the dut: of Federal Government con- of 1967 (29 U.S.C. § 623) for an employer of
tractors to eliminate any discriminatory employ- more than 20 employees to discriminate on the
ment practices. Section 202 of the Executive basis of age in hiring or determining terms and
Order, as amended by Executive Order 11375 in conditions of employment. The Act also
1967, requires that all Government contracts expressly prohibits segregating or classifying an
include the contractor's agreement that: employee in any way that would "adversely

The contractor wiXl not discriminate affect his status as an employee, because of such
agai:.st any employee or applicant for individual's age." This statute initially protected
employment because of race, color. reli- individuals aged 40 through 64; in 1978 the pro-
gion, sex, or national origin. The con- tection was extended through age 69; and in
tractor will take affirmazive actio:, to 1986 the upper age limit was removed for most
ensure that applicants are employed, occupations, subject to a phase-in period. The
und that employees a,.-? treated during contractor's duty is non-discrimination; the Act
employment, without regard to their identifies no specifically required affirmative
race, color, religion, sex, or national action. The enforcement agency is the Equal
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Emplr, -t Opportunity Commission. Labor. The Labor Department has published
3-. .fdlvlduals with Handicaps. Section certain implementing regulations in Title 41, - .

501 of the Rehabilitation Act of 1973 (29 US.C. Chapter 60, of the Code of Federal Regulations
-793) prohibits discrimination by contractors on (CFR). Those regulations state when an

thebasis of a physical o mental handicap which affirmative action plan is required and describe
either (a) does not prevent the individual from its necessary contents, audit procedures, appeals,
doing a particular job or (b) would not prevent and remedies. One such requirement is the
the individual from doing the job if the contrac- contractor's agreement to insertion in the con-
tor made a "reasonable accommodation." The tract of the Equal Opportunity clause set forth at
Act protects a qualified "individual with handi.- FAR 52.222-26; it is required in all contracts and
caps', defined in 29 U.S.C. § 706 as a person (a) solicitations except as provided at FAR 22.807.
whose impairment "substantially limits one or 4-2. The Assistant Secretary of Defense
more of such person's major life activities', or (Manpower and Reser-e Affairs), ASD(M&RA),
(b) who has a record of such an impairment, or has been designated Department of Defense
(c) who is regarded as having such an impair- Contract Compliance Officer. He is responsible
ment. In 1978 the Act was amended to exclude for securing compliance with the provisions of
from protection against discrimination, in an Parts II and III of the Executive Order and the
employment context, any person "who is an rule-, regulations, and orders of the Secretary of
alcoholic or drug abuser whose current use of Labor with respect to contracts entered into by
alcohol or drugs prevents such individual from the Department of Defense. He is also responsi-
performing the duties of the job in question or ble f6r exercising overall supervision of Depart-
Whose employment, by reaon of such current ment of Defense policies relating to Contract
alcohol or drug abuse, would constitute a direct Compliance operations, for carrying out actions
threat to property or the safety of others." As relating to the imposition of sanctions, and fct
amended, the Act would still protect a former promulgating witLin the Department of Defense
alcoholic or drug abuser, or a person who is the names of prime contractors and subcontrac-
incorrectly regarded as an alcoholic or drug tors who have been declar'ed ineligible for
abuser, and possibly an alcoholic or drug abuser Government contracts by the Director, OFCCP,
who is not dangerous and can perform the duties or by an Agency.
assigned. 4-3. Heads of Departments or Agencies

3-35. In addition to prohibiting discrimina- which award or administer contracts are respon-
tion, the Act requires a contractor to take sible for assuring that the provisions of these
affirmative action to employ and advance in Regulations are carried out within their respec-
employment qualified individuals with handicaps. tive components and for cooperating with and
As previously suggested, the contractor also has assisting the OFCCP in fulfilliag its responsibili-
an affirmative duty to make any "reasonable ties.
accommodation" in a job to enable a qualified an 4-4. Affirmative Action Procedures.
individual with handicaps to perform the work;
whether a particular "accommodation" is 'rea- (i) Non-construction Contracts. Except as

sonable" depends on all the circumstances, provided in FAR 22.807, each prime contractor

including the cost and any disraption of the and each subcontractor with 50 or more employ-

contractor's business activities. ees, and a contract or subcontract of $50,000 or
more, is required to develop a written alirmative

4. ADMINISTRATION OF GOVERNMENT action program for each of h-s establishments
LABOR POLIC N within 120 days from the commencement of his

first such Government contract or subcontract
4-1. The Secretary of Labor is responsible (FAR 22.804-1).

for administration and enforcement of Executive
Order No. 11246, as amended, as well as Section (b) Construction Contracts. In accordance
503 of the Rehabilitation Act of 1973 and the with FAR 22.804-2:
Vietnam Era Veterans Readjustment Assistance (1) Except as provided in FAR 22.807,
Act of 1974. In each instance the Secretary has construction contractors that hold a Government
delegated his authority to the Director of the construction contract are required to meet (a)
Office of Federal Contract Compliance Programs the contract terms and conditions citing
(OFCCP), an office within the Department of affirmative action requirements appiicable to
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covered g-ographical areas or proiects and (b) 4-6. Proedures for Requesting Preaward
applicable affirmative action requirements of 41 C0,UManee.
CFR 60-1 and 60-4. (1) When the Department of Defense is

S -(2) Each contracting agency is required to the compliance agency, the Contracting Officer
maintain a listing of covered geographical areas ohould request pre-award clearance for the prime
that are subject to affirmative action require- contract and all known first-tier subcontracts of
,nents that specify goals for employment of SI.000,000 or more from the appropriate regional
minorities and women in covered construction office of the OFCCP.
trades. information concerning this listing is pro- (2) When contract work is to be per
vided to the principally affected Contracting formed ouside the United Scates with employees
Officers in accordance with agency procedures. recruited within the United States, the pre-award.
Any Contracting Officer contemplating a con- review shoold be .equested from the OFCCP
stfuction pruiect En excess of $iO,0(, within a regional office serving tte area where the
geographic area not known to be covered by contractor's corporate home or branch office is
specific dfirrnative act-on goals should obtain ihe located within the United States, or the cor-
most cretinformation (rem the OFCCPcurrent porate location where personnel -ecruiting is
regional office, or as otherwise iptcfied in handled, if different. If the proposed contractor
agency regulaticne, beore issuing the solicita- has no corporate office or location within the
tion. United States. the pre-,ward action should be

(3) Contaeling Officers are to &ive written based on the iocation of the recruiting agecn.y, as
notice to the OFCCP regional office within 10 defined in FAR 22.802.
working days of award of a construction con- 4-7. Time limitations for Requesting Prea-
tract subject to thece affirmative action require- %ard Clet.,nces.
nients. The required notification includes the
name, adi.ress, and telephone number *f the cont-()Asonasteucsfl oratr
t actor; employer identificction 'lumber; dollar can be determined, the Contracting Officer

ar2ount of the contract; estinajed startns and .1hould procests a pre-award clearance request in

. completion dates uf the coitract; the contract accordanc.- witli procedures estabiished at FAR

number; and the geographical area iii whic.h the 22.805, assuring, whert possible, that the requestp .. contract is to be performed. Upon request by tl:e is submitted to the OFCCP regional office at

OFCCP regional office, the Coatracting Officer least 30 calendar days prior to the proposed

arranges a conference among contractor, con- award date.

tracting activity, and complanco personnel to (2) If the Director, OFCCP, does not
4iscuss the contractor's compliance responsibili- make a final pre-award clearance determination
ties. within 30 calendar days from submission of the

4-5. Compliance Revews and Clearance. clearance request, the Contracting Officer is

The Contracting Officer is supposed to ask the d;recte.i by the FAR to withhold award of the

appropriate OFCCP Regional Office to deter- contract, for an additional 15 calendar days or

mine wiether -. -ompany is in compliance prior until clearance is received, whichever occurs

to the award of any contract, modification of an "irst. If the additional 15 calendar days expire

existing contract for new effort which would and the Director, OFCCP, has not foud the
constitute a contract award, issuance of any basic contractor to be in compliance, or made a fin'il
ordering agreement, award of any indefinite written determination declaring the contractor

Aelivery contract or letter contract, where the ineligible for reasons of non-compliance, the
estimated or actual amount is expected to be award may be made to the contractor in ques-

$1,00G,000 or more, or where it would increase tion. The Contracting Offcer then notifies the

the aggregate value of an existing contract to regional OFCCP of the award.
$1,000,000 or more. A pre-award clearance is (3) When the pre-award clearance pro-
also to be requested fo" any first-tier subcontract cedure would delay award of an urgent and criti-
of the types described above in an estimated or cal contract beyond the time necessary for the
actual amount of $1,000,000 or more when the Government to make awards, or beyond the time

5 subc*ontract reqtsires the Contractihg Officer's specified in the bid or proposal (or extention of
consent, o " would require such cons.nt were- it time), the Contracting Officer informs the servic-
not for an approved purchasing system. ing regional OFCCP of the expiration date of
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the bid or proposal, or the required date of S. MILLER ACT
award, and requests that clearance be provided 5-1. In a commercial setting, a contractor
prior to that- date. If the regional OFCCP or subcontractor who performs constructionadvise subonrato ah clerforms construanottionm
advises that clearance review cannot be com- work but is not paid can protect against loss by
pleted by the required date, the Contracting means of a "mechanic's lien," a security interest
Officer submits a written justification for the in the structure built by the contractor. Where
award to the head of the contracting activity the work is done in performance of a Govern-
who, after informing the servicing regional ment contract, however, no mechanic's lien is
OFCCP, may then approve the award without available. Further, although the prime contrac-
tie pre-award clearance. If an award is made in tor can generally be certain of receiving pay-
this manner, the Contracting Officer requests a ment, a subcontractor usually lacks the necessary
postaward review frnm the appropriate regional "privity', or legal relationship with the Govern-
OFCCP. ment, to make a claim directly against the

(4) If a postaward review determines the Government if the prime contractor fails to pay
contractor to be nonawardable, the Director, the subcontractor.
OFCCP, may authorize the use of the enforce- 5-2. When Government contractors during
ment procedures at FAR 22.809 against the non- the Depression were unable to pay their credi-
complying contractor. tors, special hardships confronted many of those

4-8. Complaints. Complaints alleging vio- creditors: subcontractors, individual laborers, and
lation of the Equal Opportunity clause shall be companies which had supplied materials on
referred immediately by the Contracting Officer credit. Collection was impossible if the contrac-
to the appropriate regional office of the OFCCP. tor was bankrupt or had disappeared, and no
The complainant will be advised in writing of mechanic's lien was possible.
the referral, but the Contractor shall not be 5-3. In 1935 Congress passed the Miller
advised in any manner or for any reason of the Act (40 U.S.C. § 270a) to provide protection for
complainant's name, the nature of the complaint "[e]very person who furnished labor or material"
or the fact that the complaint was received, for the performance of work on a Government • -

4-9. Sanctions and Penalties. At the writ- construction contract for more than $2,000. The
ten direction of the Director, OFCCP, one or threshhold amount of the Government contract
more of the following actions, including adminis- was raised to $25,000 in 1978, the stated reason
trative sanctions and penalties, may be imposed being that eliminating the paperwork and other
against contractors found to be in violation of requirements of the Act would reduce the bur-
Executive Order No. 11246, as amended, the den on small firms and induce more competition
regulations of the Secretary of Labor, or the for small Government contracts.
provisions of FAR 52.222-26: 54. Bonding of Contractors. Under the

(a) publication of the names of such contractors Miller Act, before any contract exceeding
or their unlons; $25,000 is awarded for the construction, altera-
(b) cancellation, termination, or suspension of the tion, or repair of any public building or public

contractor's contracts or portions thereof- and work of the United States, the prospective con-
(c) debarment from future Government con- tractor shall furnish to the United States two

tracts, or extensions or modiflcations of existing types of bonds, which become binding upon the
contracts until such contractors have established award of the contract:
and carried out personnel and employment poll- (a) a performance bond with a surety (i.e.,
cies in compliance with the Executive Order and bonding company) or sureties satisfactory to the
the regulation of the Secretary of Labor and officer awarding the contract, and in an amount
(d) referral by the Director. OFCCP of any he deems adequate for the protection of the

matter arising under the Executive Order to the United States; and
Department of Justice or to the Equal Employ- (b) a payment bond with a surety or sure-ment Opportunity Commission (EEOC) for the(bapymnbodwtasueyrsu-

me n pporiat corii n al rore- ties satisfactory to the officer for the protection
inst itutio 'f appropriate civil or criminal proceed- of all persons supplying labor and material in the
Ings. prosecution of the work. Whenever the total

amount payable by the terms of the contract

does not exceed $1,000,000, the payment bond
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shall be equal to one-haf the total amount pay- after the date when the contractor files a return
able. Whenever the total amount payable by the for that period, except that no such notice shall
terms of the contract is more than $1,000,000 but be given more than one hundred and eighty days
not more than $5,000,000, the payment bond from the date when a return for the period was
shall be equal to 40 percent of the total amount required to be filed under the Internal Revenue
payable. Whenever the total amount payable by Code. No suit on the bond for such taxes can be
the terms of the contract is more than commenced by the United States unless proper
$5,009,000, the payment bond shall be $2,500,000. notice is given, and no suit can be commenced

5 -5. A person who furnishes labor or more than one year after the day on which
material in the prosecution of the work pursuant notice is given.
to a contract where a payment bond is furnished 5-8. The Act has been liberally interpreted
under the Miller Act, and who has not been paid in favor of the suppliers of labor and materials to
in full within ninety days after last performing sue contractors and subcontractors in Federal
the labor or supplying the material for which a courts for unpaid supplies or services. It was
claim is made, has the right to sue the surety on created in order to provide relief for the people
the payment bond for the amount due. Any per- furnishing labor or materials, since they cannot

* son having a direct contractual relationship with avail themselves of their normal remedy in
a (first-tier) subcontractor, but no direct contrac- obtaining liens through the state courts. How-
tual relationship with the contractor furnishing ever, its protection extends only to persons fur-
the payment bond, also has a right of action nishing labor or supplies to the prime contractor
upon the payment bond. He must first give writ- or a first-tier subcontractor. J.W. Bateson Co. v.
ten notice to the contractor iathin ninety days U.S. ex rel. Board of Trustees of the National
from the date on which he p.'rformed the last of Automatic Sprinkler Industry Pension Fund, 434
the labor or supplied th. last of the material for U.S. 586 (1978). Any legal action involving the
which the claim is made, stating the amount Miller Act must be initiated in the Federal Dis-
claimed and the name of the party to whom the trict Court which has jurisdiction.
material was supplied, or for whom the labor 5-9. If a surety on the Miller Act bond is
was performed. This notice must be sent by insolvent and unable to pay the money due, the
registered mail to the contractor. Every suit supplier of material or labor may have an "equit-
instituted shall be brought in the name of the able" lien upon money the United States
United States by the person suing, in the United Government has retained from the prime con-
States District Court for any district in which tract and which would normally be paid to the
the contract was to be performed. No such suit prime contractor. The rights under this "equit-
may be commenced more than one year after the able" lien would be decided in the Federal Dis-
day on which the last of the labor was per- trict Court, if legal action is initiated by the sup-
formed or material was supplied by him. The plier.
United States shall not be liable for the payment 5-10. Under certain conditions it is possibleof any costs or expenses of any such suit. for the Secretaries of the Army, Navy or Air

5-6. Bond Requirement in Foreign Country. Force to waive the provisions of the Miller Act
The Contracting Officer is authorized to waive (40 U.S.C. § 270e). This can be done if the con-
the requirement of a performance bond and pay- tract is a cost-plus-fixed-fee or other cost-type
ment bond for any work to be performed in a contract. Also, a Secretarial waiver may be per-
foreign country, if he finds that it is impractica- mitted in Government contracts for the manufac-
ble for the contractor to furnish such bonds. turing, producing, furnishing, construction,

5-7. Collection of Taxes Withheld by Con- alteration, repair, processing, or assembling of
tractor. Section (d) of the Miller Act states that vessels, aircraft, or similar items for the Army,
every performance bond required under the Act Navy, Air Force, or Coast Guard, respectively,
shall specifically provide coverage for taxes regardless of the terms of the contract as to pay-
imposed by the United States which are col- ment or title. In 1970, an amendment was made
lected, deducted, or withheld from wages paid to 40 U.S.C. § 270f which allowed the Secretary
by the contractor in carrying out the contract. of Transportation to waive the provisions of the
The Government must give the surety or sureties Miller Act in contracts for the construction,
on the bond written notice of any unpaid taxes alteration, or repair of vessels of any kind or
attributable to any period, within ninety days nature entered into pursuant to the Merchant
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Marine Act of 1937 or the Merchant Ship Sales foreign offer, including transportation cost and
Act of 1946 (40 U.S.C. § 270f; P.L. 97-31, Aug import duty (even if the duty is waived), by
6-, 1981). more than 6 percent. If the domestic offer is

from a small business or a labor surplus area con-
6. BUY AMERICAN ACT. cern, the domestic price is unreasonable if it

6-1. The Buy American Act (41 U.S.C. § exceeds the foreign offer by 12 percent. Far

10a) generally requires that only raw materials Section 25.105.
mined or produced in the United States, and 6-5. The FAR also identifies items to
only manufactured items which are made in the which the Buy American Act is currently inap-
United States substantially all from materials or plicable, including civil aircraft (Section 25.104),
items mined, produced or manufactured in the U. and a list of items both mundane and exotic,
S., will be bought by the Federal Government from "bananas" to "Venom, cobra."
for public use. However, the Act has several 6-6. Caution should be exercised by the
important exceptions -- the general requirement administrator who is coming in contact with the
is inapplicable if the items to be purchased are Buy American Act for the first time. Due to the
not available domestically in commercial quanti- complexities of the law, the advice of experi-
ties of good quality; or if the cost of the domes- enced administrators and legal staff should be
tic items is unreasonable; or if the head of the

tic . . . .sought before making interpretations of the law.department otherwise determines it to be in the

public interest to waive the requirement. The 6-7. Miscellaneous Laws. Other laws

Department of Defense and NASA have each which might have applicability in certain situa-

determined that the public interest requires tions are: Occupational Safety and Health Act

waiver of the requirement as to certain items (5 U.S.C. § 5108, 15 U.S.C. § 633, 18 U.S.C. §

they need to obtain from certain other countries, 1114), which provides for safe and sanitary
working conditions; Executive Order 11598,

as more fully described in those agencies' own
internal regulations (i.e., the DAR and the which requires the reporting of job openings to
NASA FAR-SUP). state employment agencies to help veterans need-ing work; Clean Air Act, which deals with con-

6-2. The Act further provides that only tractors not complying with certain ecological 0
the same types of items that Qan be bought by regulations (42 U.S.C. § 1857); Economic Stabili-
the Government under the B;.y American Act zation Act (12 U.S.C. § 1904), which requires
for public use can be used by contractors, sub- reports on compliance with wage and price con-
contractors, materialmen or suppliers in perfor- trols; and Defense Manpower Policy No. 4 and
mance of a Government construction contract. Economic Opportunity Act (42 U.S.C. § 2701),

6-3. Subpart 25.1 of the FAR implements by which contracts are to be channeled into
the Buy American Act, defining when the price areas of economic distress and high unemploy-
of a domestic end product is "unreasonable" and ment.
when an item is made "substantially all from"
domestic items or materials. It defines a "domes-
tic end product" to include an item "manufac-
tured in the United States, if the cost of its com-
ponents mined, produced, or manufactured in the
United States exceeds 50 percent of the cost of
all its components." FAR Section 25.101. For
the purposes of that calculation, components of
foreign origin are treated as if they were domes-
tic if either (a) the agency head has determined
that waiver of the Act's application to the
foreign component is in the public interest, or (b)
the component is not available domestically in
commercial quantities of good quality.

6-4. According to the FAR, the price of a
domestic end product is unreasonable if it
exceeds the price of the lowest acceptable
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CHAPTER 14

GOVERNMENT PROPERTY
Government Property provided to contrac- 1-4. Anglo-American theories of law

tors is often important in the performance of a include the principle that the highest source of
Government Contract. Such property may be legal rights is basically "natural law" or the
provided for use in Government contract perfor- "Creator." The only recognized recipient of
mance because of the Government's need for such rights is the individual. The role of the
standardization, economy, stabilization of nation-state in the United States is to hold in
sources, broadening the industrial base and other trust and to exercise certain rights ceded to it by

factors that support the national interest, individuals and to recognize and avoid encroach-
2.Th-schaptcr cove. a. understanding of ment upon the portion of such natural rights

.I ills~ chgt til oveO
s~ an u drtn igo

the concept of property, its types, its characteris- reserved to the people. The role of Government

tics, and the methods of transfer and use. It is simply to carry on the affairs of state. The

defines title, bailment and fixtures. It also reviews right of property is clearly one of the basic

prescribed contract clauses relating to property natural rights of men. It is among the more basic

to show how they operate to refine and shape of the rights that we characterize in our Declara-
the legal positions of the parties in relation to the tion of Independence as "inalienable rights" with

elements of ownership, use and transfer of pro- which the Creator endowed mankind.
perty. 1-5. The distinguishing characteristic of

rights properly classifiable as "Property" is that
1. GENERAL CHARACTERISTICS OF PRO- they express relationships. The legal analyst
PERTY approaches the subject of property in terms of

1-1. This section will discuss some aspects relationships between persons or classes of per-
of the concept and characteristics of property sons with respect to things, ideas and even other

that are important in relation to Government relationships. Reference is made to the property
property used or usable under Government con- relation more than to the property right.

tracts. 1-6. The particular relations expressed in

1-2. The Concept. The idea of property is the notion of property are exclusionary in nature.

one of the most difficult of all the notions found The essence of a property right or interest is the
in Anglo-American law. It is perhaps for that right to call upon the Government as an agent of

reason, a subject of law that is characterized by the state to recognize and to exclude other peo-

highly technical rules. Yet it is fundamental to pIe from holding or interfering with such rela-
the conduct of everyday personal affairs and the tionships. The various kinds of relationships to
affairs of state. A rudimentary understanding of things, places or other relationships and to other
the concept of property and of the principles by people or classes of people with respect to such

which it operates is essential to understanding relationships are classified as "interests" in pro-

and effectively managing Government property. perty. The legal power to use, transfer, destroy,

1-3. Property is commonly defined as "a preserve, abandon, control, exert dominion over,
clleci3 orPagro eate i only eed by a or enjoy, where appropriate, a particular thing,collection or aggregate of rights guaranteed by idea obligation of another as space on earth, and

the Government." This definition is less than to prevent other people from doing so is the gra-

useful, as are many such "common-sense" expres- vamen of interests recognized and enforced in

sions. All legal rights are guaranteed to some the property relation.

extent by the Government, at least in the sense

that they are enforced upon request to Govern- 1-7. If an interest in property is held in
ment in its capacity as representative of the common with others, each holder has an interest
sovereign entity. The state or sovereign entity is in only a part of the property. Common exam-
the source of recognition and protection of legal ples include property held by an unincorporated
and other rights, association, a consortium, a joint venture or a

business trust. The actions of any individual
holder is ineffective as to the whole of the pro-
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perty interest unless it is joined in by all the Government obtains no interest in such
other holders of that interest. Property bailed to modifications.
such an entity is bailed in part to each of the 1-12. An example of a future interest sub-
constituents. While in the partnership situation, ject to a condition subsequent might be a provi-
either partner may be held responsible for the sion to the effect that the Government shall have
entire value of bailed property which may be title to all improvements, modifications or attach-

misdelivered, lost or destroyed; in a joint venture ments which may be made or installed upon the
or association they may be held liable for only a equipment by the contractor unless, after inspect-portion of the value. ing the same within a designated period of time,

1-8. Interests in property when classified by the Government directs that the equipment be
time may be either present or future interests. If restored to its original condition.
they are currently exercisable, they are present 1-13. In such event the Government
interests. Future interests may be either rever- acquires a vested interest in ascertainable pro-
sionary or executory. Executory interests may be perty, i.e., such improveme.nts as may be made
either vested or contingent. If vested, all prere- or installed. The interest may be lost, however, if
quisites to the exercise or enjoyment thereof the Government urders restoration of the equip-
have been met except the mere passage of time. ment.
There can be no necessity to determine who will
take the particular interest, when or whether any

condition to its exercise remains unfilled. Other- rately, the subject of property relations is
wise the interest is considered contingent. categorized as either Real, Personal or MiAed.

1-9. A reversionary interest is one which Real Property is defined by description i.e., it is
land, buildings or other things permanently

will either certainly or may possibly revert back affixed thereto, or growing thereon. The concept
to the grantor or person who created the of real property includes the area below the sur-
interest. The grant of the right to possession of a face of land, even to the center of the earth. It
thing only for so long as it is used for a particu- also rises above the land to the limit of the pro-
lar purpose, such as a Government contract, perty owner's right to reasonable use of it. The
creates a reversionary interest in the possession area of uses above the land is called air rights.
of that thing, for example. The right to posses- 1.15. Personal Property is everything else
sion reverts back to the grantor when the thing value i e al inerts mayrbehelI
is no longer used for the designated purpose.ofvleiwhclgainrstmybeed.Iis further divided into two sub-categories; tangi-

1-10. Contingent interests may be either ble, and intangible. Tangible personal property
contingent upon conditions precedent or upon has physical existence and can be moved and
conditions subsequent. If subject to a condition touched. It includes things such as cars, clothes,
precedent, then some intervening event must furniture, jewelry, and all other kinds, having
occur prior to the exercise of the interest. If sub- physical form, other than those that are real
ject to a condition subsequent, the right to exer- property. Intangible personal property may
cise the interest is granted effective sometime in include ideas, creations, or information as well as
the future but may be lost upon the happening of such as stocks, bonds, copyrights and patents.
some event.

1-16. Mixed property is generally a per-
1-11. An example of a future interest sub- sonal property interest that is severed from, but

ject to a condition precedent is the right to depends for its existence upon, real property.
modifications, improvements or attachments to Rentals under a real estate lease, royalties under
equipment bailed to another on condition that ntatural resource leases and contractors' indebted-
such modification, improvements or attachments ness to the Government under facilities contracts
are inspected and approved by the Government or property management agreements are exam-
and are then included in allowable costs under pies. Generally, as long as the right or interest
the contract. The conditions precedent to involved remains unsevered from the title to
exercising the interest in such modification, realty, it remains real property. When the realty
improvement or attachment include in this exam- is transferred they go with it. Otherwise they
pie (a) inspection, (b) approval, (c) including the become personalty.
cost thereof in allowable costs under the con-
tract. Unless these conditions are met, the 1-17. The real estate lease is an interest ii

the realty. It i% ari actual transfer of the really
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for a specified or implied (but fixed or deter- sion. Subordinate interests, while following
miried), period of time. A conveyance of the dominant ones in priority, usually restrict dom-
underlying interests in realty remains subject to inant ones in some fashion.

• the interests of the leasee and those whose 1-23. When subordinate interests are

interests are derived from the leasee. The right severed from the dominant interest in title, what
to receive rentals or profits from the realty is is left to the title holder is a remainder interest.
part and parcel of the leasor's overall interests in The interest of the lessor under a real propertyK the realty. On the other hand, the right to or chattel lease is a remainder interest. It contin-
receive rents and profits may be severed from ues through the term of the leasee's possession

the lease by an assignment or conveyance to a during the lease. The Lessor's interest in posses-
third party, such as a creditor, lienholder, or sion, however, is a revisionary interest. It is actu-
mortgager. ally conveyed to the leasee for the term of the

1-18. When interests in property are lease. The principal distinction for practical pur-
severed from the bundle of aggregate interests poses between a reversionary interest and a
therein, the law recognizes the creation of remainder is whether the particular right ever
separate property. In the cases of rents or profits left the grantor or creator of the subordinate
from real estate, once they are severed from the interest.
realty itself, they become a property apart from 1-24. Both real and personal property have
the underlying realty. They can be bought, sold, many legal characteristics. These rights may be
or attached separately from the underlying absolute or qualified: zSome of these rights are:
realty. Nevertheless, they remain dependent dominion, control, use, consumption, possession,
upon the existence of interests in the underlying transfer, and abandonment. When one has all of
realty. The deed to the realty and right to rents these rights, we say he has title to the property.
and profits may be transferred repeatedly to 1-25. The concept of title expresses recog-
different parties. Nevertheless, the interests nitio The title epsst repec
represented by the transfer of the deed remain nition that the title holder's claims with respect

subordinated to the interest of the owner of the to the aggregate of interests in property are

rents and profits. If by condemnation or other superior to the claims of all other persons. All

legal proceedings, interests represented by the subsequent holders of such interests must relate

Owl deed or title to the realty cease to exist or be their respective claims back to the recognized
by anyone, the right to rents and profits claim of superior right of a person who holds or

lcease to exist, held title to the property. The title holder unas-
1-19. hit e sailably may prohibit or grant to others the use,
1-19. While the interest in rents and profits enjoyment, right to transfer, or hold, ibandon,

may be intangible personalty, however, they change or even to destroy the nature of the
remain dependent upon the underlying interest in "RES' or thing identified as property.
realty. 1-26. Title may be either legal or equitable

1-20. The interdependence of realty charac- in nature. Legal title is held by a person or class
teristics and personalty characteristics is the rea- of persons exclusively for their own purposes
son for the characterization of such property as and benefit. It is unrestricted as to any of the
mixed. interests represented in the title. Equitable title,

1-21. The classification of interests in pro- on the other hand, recognizes the situation
perty as real, personal and mixed has important where one person may hold title, but only for
legal consequeaces. The effective management the purpose, benefit, use or enjoyment of another
and protection of the interest of the Government person or class of persons. The interest of the
with respect to property may, in some instances, persons or class who have the sole right of use,
depend upon such distinctions, benefit and enjoyment of property but not legal

1-22. Interests in property are further title is called equitable ownership and is indi-
classified according to whether they are dom- cated by equitable title. A Government contrac-
inant or subordinate. Title represents the dom- tor, operating a Government facility, who pur-
inant interest. Any interest less than title is a chases supplies for its own account and the sole
subordinate interest. A license for use is, for purposes of the Government, in the absence of
example, subordinate to a right of possession. an agreement otherwise, becomes the title holder
Custody may be subordinate in interest to posses- of such property and the Government the equit-
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ableowner thereof. bailment term or as otherwise determined by

1-27. Equitable title is merely the beneficial agreement with the bailor or upon demand of

use and. enjoyment of the property. Use and the bailor.

enjoyment is limited by the nature of the pro- 2-2. The bailed property may be subject to
perty- and the arrangement for its use which is use by the bailee in accordance with an agree-
determined by its legal title holder. The equit- ment of the parties. Such use must be confined
able owner has no right to dispose of the pro- within the limitations of the nature of the chattel
petty, since the right is merely of use and posses- or the limitations set by the dgreement. Return
sioni unless enlarged by action or agreement of of the bailed property, if use is permitted, will
the legal title holder. Ordinarily, when a person usually be, subject to reasonable use (wear and
"6wns" property we mean that he has legal title tear) in its original form, or altered form, if
which also includes equitable title. allowed by the agreement.

2-3. The bailee may not, without strict Iia-
BAILMENT bility pledge, sell or destroy the bailed property

2-1. Definition. The word "bailment" in a typical bailment. The bailee is obligated to
comes from the French word "bailler', meaning use reasonable care to prevent the loss or des-
"to deliver." Thus the term bailment relates to truction of bailed property. In some instances the
the delivery of tangible personal property or bailee's duty of reasonable care extends to the
"chattels" only. It does not relate to intangible prevention of loss or destruction by the bailee's
or to real property, neither which can be employees who may have custody of the bailed
delivered in a strict sense of the word. A bail- property. When there is to be an alteration in the
ment may be defined as a relationship which property, the alteration needs to be expressly
exists between a person or class of persons hay- provided for in the bailment agreement. Thus it
ing a right to possession of tangible personal pro- occurs that Government property furnished to or
petty who have conferred, by delivery, a right acquired by a contractor may be considered
of possession upon others. This relationship bailed property, whether it is delivered under a
involves the voluntary assumption of an absolute bailment contract, or more typically delivered in
obligation to redeliver the bailed chattel and a accordance with the appropriate Government
duty of reasonable prudence in caring for such Property (GP) clause.
chattel until redelivery occurs, along with the 2-4. Types of Bailment. Three types of
right of possession conferred. The person confer- bailment are recognized. The most typical is a
ring the possessory right is referred to as a mutual benefit bailment, which normally arises in
"bailor." The person upon whom the right of a business or c3mmercial setting. This is the type
possession is conferred is referred to as a most often found in a Government contract. The
"bailee." The possessory right or interest con- second kind is a bailment for the exclusive
ferred upon' the bailee is a right or interest benefit of the bailor. The third is a bailment for
severed from the title to the bailed chattel. It the exclusive benefit of the bailee. There are two
exists only for a definite period of time deter- reasons that we need to distinguish among the
mined by an agreement between bailor and three kinds of bailments. These reasons arc: (1)
bailee or determined by the demand of the the difference in consideration needed by each
bailor. During its existence, the right of posses- type of bailment and, (2) the level of care that
sion is in and of itself "property', defensible by must be exercised by the bailee to prevent loss or
legal proceedings against everyone in the world destruction is different for each kind of bailment.

to eercse rasoablepruencein rin chtrts ocus dfthfr h i ndvey onbailmenu.including the bailor and the title holder. The Note that bailees in all three types of bailments
bailee's duty to redeliver the bailed chattel and are liable, even if not at fault, if loss of bailed
duity to exercise reasonable prudence in caring chattels occurs through misdefivery, conversion
for it are corresponding rights of bailors; sinii- or destruction of such chattels by the bailee.
larly enforceable by legal processes. The bailee
then holds the interest in possession of the chat- 2-5. In this type of bailment, the considera-
tel. The bailee's possessory interest is itself pro- tion required is the same as that normally found

perty exercisable against everyone including the in commerce; the reciprocal promises of the par-

bailor for a stated or reasonable period of time. ties. The standard of care is the duty of reason-
The personalty (bailed property) is subject to able carc. This means that the bailee, while not

return or disposal by the bailee at the end of the an insurer, is liable for his negligence in losing,
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damaging or destroying the property bailed to own negligence, loses, damages or destroys the
him. Thus, in this situation, a bailee is liable only property, he is liable for the value to the bailor.

for his negligence; he is not an insurer. The This is the classical legal pattern of liability in a

- operator of a. common carrier, truck, plane, or mutual benefit bailment. Other types of bail-
train, is a bailee, and since he serves the public at ments are, of course, those for the exclusive

large, is an insurer of the goods he carries, Even benefit of the bailor or for the exclusive benefit

when this is true, he is relieved from liability for of the bailee. In the first instance, the bailee has a

loss, damage or destruction of the property to very slight duty to care for the property in his

the extent that such loss arose from excepted possession, and the converse is true, in the

perils, acts of God, the State, or public enemy, second instance, where it is for the exclusive
or due to an act of the bailor (improper packag- benefit of the bailee.
ing) or the nature of the goods. 3-3. Ground and Flight Risk, Sometimes,

2-6. The next type is a bailment for the when the property involved is an aircraft, an
exclusive benefit of the bailor in which the bailee additional clause complements the bailment
has only a slight duty of care and the bailor has clause. It is the "Ground and Flight Risk"
a heavy duty of care. The remaining type is a clause. This special additional clause provides for

bailment for the benefit of the bailee. Here the the nature of use, and the determination of an

bailor has slight benefit, and the bailee has great acceptance of liability by the Government for

benefit; correspondingly the bailor has a slight such bailed property, when used within the lim-

duty, and the bailee, because he is getting the its of the clause. This clause requires that the use
greater enjoyment and benefit from it, has the of bailed property be limited to properly author-
much heavier duty, even more than that of rea- ized personnel qualified for the type of flight and
sonable care. the type of aircraft involved, and that such con-

tractor personnel operating the aircraft be in a

3. BAILMENTS IN GOVERNMENT CON- current flight status. It also is needed to absolve

TRACTS the contractor from negligence liability, which is

3-1. Disposition of Bailed Property. The the level of care normal to the bailment. Instead,
ultimate disposition of the property, upon C.(.,1- it relieves the contractor from negligence, and

pletion of the work on it by the bailee (contrac- holds him responsible for loss, damage or des-
tor), should be, and is properly provided for in truction only if his conduct amounts to: (a) lack

the contract. For example, will the property be of good faith, or (b) willful misconduct, and that

incorporated into an end product, or will it be this conduct be ninifested by his managerial

returned to the Government, or disposed of as personnel. (For definition and application of this

scrap, or turned over to another vendor, or even concept, see Appeal of Fairchild Hiller Corp,

abandoned in place. When the Government bail3 ASBCA No. 14,387 (Dec 71)). [See Goyernment

such property, it has the positive duty, as part of Contract Law Cases, Fourth Edition, Ch 9, pg

the agreement, to indicate the method of disposi- 12.1
tion at the end of the term of the bailment. 3-4. Bailment Versus Government Property.

3-2. Risk of Loss or Damage. As earlier Conceptually, Government personal Property in

indicated, there can be three types of bailments, the possession of contractors is simply a form of

mutual benefit, exclusive for the benefit of the bailment. In practice, it differs in some respects.

bailor, or exclusive for the benefit of the bailee. Consumption of Government property, rather

The mutual benefit bailment is the most common. than return as bailed, is a principal difference.

Here a duty of reasonable care is imposed on the Another is the liability position of the bailee.

bailee-user obliging him to deal with the pro- Risk of loss takes several forms: not just simple

perty in a reasonable and prudent manner. In this negligence. Consumption or loss of identity may

type of bailment, the bailee is not an insurer of occur, so that the Government Property is not
the item, but is liable for his negligence if he always returnable in the same way as bailed pro-
causes loss, damage or destruction to the pro- perty otherwise is; thus the practice in Govern-

pcrty. Therefore, if the property is in the bailee's ment contracts of separating discussion of Bail-

possession and destroyed by an act of God, and ment and Government Furnished Property has

he has no insurance on it. he is not liable for that developed. Sometimes real estate is furnished to
loss. The bailor bears the risk of loss under such contractors. This is normally done under a "use"

a situation. However, if the bailee, through his or "facilities' agreement. These are a form of
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real estate lease. Property clauses. These are FAR 52.245-2 for
fixed-price contracts and FAR 52.245-5 for cost-

4. GOVERNMENT PROPERTY type supply contracts. These clauses set out

4-1. Classfleations of Government Pro- specifics of the relationships between the
O&ty. Ther are many classifications of property Government and the contractor. The reason the

and they are identified by definitions in Part 45 property is furnished in this manner is that under

of the FAR. Section 45.301 defines material. Sec- the above law the Government is not allowed to

iion 45.101 defines special tooling. Section 45.101 sell the property to the contractor.

defines special test equipment, all of which, as 4-5. There are two ways the Government
well as military property, are types of personal may furnish property to contractors. (1) Directly
property. Facilities are defined in FAR 45.301 from its own warehouses or prodnction facilities,
and facilities can be real estate with-An the normal or (2) by the contractor acquiring it through his
context of property law. normal purchasing channels and then, introduc-

4-2. Authority. Under the enabling legisla- ing it into production. When the Government.
tion known as the "Federal Property and furnishes it directly from its stores, it is called

Administrative Services Act of 1949," 40 U.S.C. GFP (Government Furnished Property). When it

471 et seq., as amended, the General Services is furnished through the contractor by commer-

Administration has the exclusive right, power cial purchase, it is called contractor-acquired
and duty to deal with all Government property property. When both of these categories are han-

in the Federal establishment. This authority has, died together, they are covered under the gen-
under the law, been redelegated to the Depart- eral heading of "Government Property".

ment of Defense as to property in its own opera- 4-6. Risk of Loss. Risk of loss is a con-
tional activities. Thus, all of the property, except sideration in this arrangement of providing
for capital ships, is ultimately controlled by the Government property. In sealed bid or competi-
General Services Administration and only, by tive negotiated contracts the contractor is an
the Defense Department as a result of the dele- insurer of the property, as he is liable for all loss
gation under the law. or damage except for normal wear and tear and

4-3. Policy. There are several reasons property consumed in contract performance. In
prompting the Government to furnish property all other contracts, the Government acts as a

to a contractor performing a Government con- self-insurer of any Government property that is

tract. First, the Government may furnish pro- in the possession of contractors. Legally, the

perty to a contractor to assist in its performance. contractor as a bailee always remains liable for

Second, the Government will furnish property to risk of loss to Government property in its posses-

ensure proper security. Third, as a device to sion. However, in cost-type contracts, except for
encourage standardization within the establish- the perils covered by commercial insurance on

ment. Fourth, is used as a device to further the contractor's commercial work, the Govern-

broaden the industrial base. Fifth, it may be used ment bears moct of the risk of loss. To fix liabil-

as a device to increase competition or eliminate ity against the contractor, the Government must

the need for large capital investment for materi- prove either:

als, tools, or other equipment. Sixth, it is a (a) thtt the contractor's actions giving
method for updating improvements in manufac- rise to loss, damage or destruction were either
turing processes. Finally, the property may have willful, (not merly negligent), or that his con-
no other use after the production and therefore duct was so grossly indifferent as to amount to
the contractor has not economically been able to willfulness, plus that this behavior can be
invest in it, so the Government must provide it. direttiy traced to the highest level executives.

4-4. Property provided by the Government These executives may be presumed to have acted

under the above law is essentially furnished from willfully when deficiencies in man-igement,

Government Stores as Government Furnished called to their attention by the Government, are

Property or is acquired by the contractor and ignored. According to the risk of loss clause,

becomes Government property when so such a presumption is conclusive --

acquired. In either case an extension of the con- or,
cept of a bailment applies. More typically it is (b) that the contractor actually knew of
provided under the appropriate Government the particular risk that caused the loss or des-
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truction of Government property. vesting paragraph of the Progress Payments

4-7. Title, Whcn Acquired, How Vested. In clause of the contract.
a sealed bid contract without progress payments, 4-9. Where the contractor furnishes pro-
normally the Government takes title only to the perty, which then becomes Government pro-
end product at its point of delivery. In sealed bid perty upon a progress payment, the title that
contracts with progress payments, negotiated vests in the Government does not cause the
fixed-price, and cost-type contracts, where the Government to have the right to interfere with
contractor himself buys property for which the the contractor's productior. The reason is that
contractor is reimbursed, title to that property title is only used to protect the Government's
passes to the Government. THs occurs in the interest against a paramount claim, should the
fixed-price type of contracts either upon issuing contractor be exposed to hazards of seizure and
the property to production, or on pay'aent of the other similar circumstances. Another reason is
invoice that in effect pays for the property that, as the bailee, the contractor has the right to
already received. In a cost-type contract, title is possession of the property and this right to pos-
transferred to the Government upon acceptance session is enforceable even against the bailor, the
from the supplier by the Government's contrac- Government. The legal elements of possession
tor. Further, the Government has full rights to are dominion and control. If the Government
acquire title to special tooling or to abandon it interfe -, with the contractor's control of the
by electing to do one or the other at the end of propert), th! contractor is divested of possession
the contract term. While in the negotiated con- and the contractor's responsibility as a bailee
tract with special tooling we can either take title with respect to the pro prty may thereby be
or abaridon it. In those cases where special tool- diminished, unless there iz an agreement to the
ing is deliverable as an end item, title automati- contrary.
.ally yes!' in the Government. The question of 4-10. Under virtually all clauses, the use of

title to property furnished by the Government Government Property is limited to tihe contract
cannot arise because title is never divested from under which it is either fur- tcd by the
the Government. Even though the article fur- Government or acquired by the contractor. The
nished by the Government to the contractor other aspect of use is the disposition of scrap. In
becomes a part of a larger assembly which is most instances the clauses indicate that the scrap
redelivered to the Government, the incorporated belongs to the Government but that the contrac-
component's title remains with the Government. tor can sell it and deduct that sale as a charge

4 S. Title When Progress Payments Made. against the contract, so that the cost to the
Under the Progress Payments clause, the legal Government is less than would otherwise be the
question has been resolved whether the Govern- case.
ment acquired full legal title or only a security 4-11. If the contractor uses material on a
interest (lien) in the contract proper ty. In Ameri- contract, other than the one authorized, the con-
can Pouch Foods r. U.S., 769 F.2d 1190 (1985), tractor may have thereby committed an act of
the contractor was involved in a Chapter 11 ban- "conversion" and is therefore liable in law for
kruptcy reorganization, with the question arising: damages and possibly for return of the goods.
"What title did the United States have to combat
rations in the possession of the debtor, American 4-12. Contractors cse of the Government's
Pouch Foods, Inc.?" The title vesting clause of production equipment can occur either under a
the progress payments part of the contract pro- facilities contract or a supply contract. How-
vidd that title to all parts, materials, inventories, ever, to the extent uhat facilities are furnished,
work in progress and various othee categories they are limited to being used for the authorized
immediately vested in the Government. The contracts only. Should facilities be used for co -
contractor argued that the above clause only nercial work, the provisions of FAR 52.245-7
gave the Government a secuity interest or lien thru 11 provide for payment for such use.
in the contract property and that the prority of 4-13. If the contractor uses the equipment
the Government's lien wculd be determined and does not report it, the property administrator
under the Illinois Commercial Code. The Court can charge him as though it were using it full
of Appeals fo, - Seventh Circuit held that pro- time in those situations where (a) the contractor
gress paym,...s ,.aused full legal title to the was using such property without permission, and
goods to vest in the Government under the title (b) where the contractor was not reporting it.
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This is true even though the contractor only formance means that the GFP cannot be used
used it occasionally. The formula for charging without deviating from the normal manufactur-
the rentals on such facility's items is expressed in ing process then in use.
FAR 52.245-9. 4-19. Late Deliveries. Late deliveries may

4-14. The usage rate that entitles the con- give rise to a demand by the contractor for
tractor to keep property will be expressed in a equitable adjustment since this may cause a con-
given contract or under a rate of use in a facili- structive change in the contract. However, this
ties contract. By conforming with the provisions only entitlcs him to an equitable adjustment
of FAR 52.245-7 through 11. he can then keep should late delivery by the Government impact
the equipment on a continuing basis, so long as on his performance. If it caused him no
he meeta the minimum use requirement. economic or operational impact, he suffered no

4-15. If production equipment becomes damages, and therefore is not entitled to any

idle, the policy is to declare it surplus and for- relief, simply because the delivery is late. The

ward it to DIPEC either physically or symboli- same is true of claims related to 'suitability'.

cally to be put under its jurisdiction for reutil;.za- 4-20. 'As Is". The next legal issue we are
tion. DIPEC stands for the Defense Industrial faced with is the meaning of the term "as is"
Plant Equipment Center which is headquartered when property is furnished in that manner.
in Memphis, TN. That organization has responsi- Essentially, it means that the Government has
bility for reutilization of production equipment relieved itself from liability for unknown patent
which is declared surplus by various activities, defects in the property which it owns that is to

4-16. The provisions of the Government be provided to a contractor. It is up to the con-
Property clause indicate the responsibilities the tractor to reasonably inspect Government pro-

contractor has for Government Property. In the perty and discover defects which are not latent.

event the contractor does not conform to these The contractor takes the material, supplies, tool-

requirements, it has in effect breached the con- ing, data or equipment subject to those defects.

tract. Such a breach gives the Government a This situation usually provides the contractor
right to terminate the contractor for default. with some opportunity to inspect. However,

While this is legally a right, it is seldom a practi- should the Government know of defects which _

cal remedy. A default termination is generally may proximately cause delays as added expense
considered only as a last resort. in connection with the intended use of Govern-

ment property, it must advise the contractor of
4-17. Suitability and Timeliness. In addi- them. In making a firm fixed-price contract, such

tion to the question of liability for Government notice should be included in the offer of Govern-
Property, there are two other principal legal ment property in the solicitation. If it ;s not, it
issues that concern a contractor in the may be unconscionable behavior on the part of
Government's administration of the contract. the Government to iefuse to allow an equitable
They are first, the delivery of Government pro- adjustment for the contractor. G.W. Galloway,

perty in a manner that is suitable to be used in ASBCA Case No. 16656 (1973). [See Government
the production process of the contractor and
secondly, that such property is delivered on

time. 4-21. Care should be taken to distinguish
delivery is made of GFP to a the rights a obligations of the parties regarding

4-18. Once eite rsme oa it a defective Government Property in different situa-
contractor, he is entitled to presume that it is in tions. It is not clear that the Government is
usable condition, but he still has a duty to obliged to allow equitable adjustments in the
inspect it in enough time before production in case where the Government property is realty,
order that the Government has the opportunity where the defect is caused by the contractor,

to either authorize him to repair it, or return it, where the defect is reasonably discoverable upon

should it be defective. Defective means that it . by theaconactordorc were the
inspectior. ytecnrctro hr h

will not function to the leve! of perfurinance Government property is acquired by the contrac-

needed, e.g., an electrical device that has a short tor from its subcontractors. Such rights and obli-

circuit in it, or will not operate at full power. A gations my vary according to the law of the

second category of suitability is that the prope'ty place where the property is located, unless it is
must be conforming as to type, i.e., as to the located at one of the relatively few places where

three elements of form, fit or function. Noncon- Federal Law is applied exclusively.
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4-22. Special Chssifications-Special Too~- 5. FIXTURES
fag. There are two areas of personal property in 5-1. Defgnition. A fixture is an item of per-,,f: , te Gvermen Prpery evirnmet tat sonal property that loses its identity as personal

merit some additional clarification. The first is property, and becomes real property, by being
special iooling acquired as a line item under a attached in a permanent manner to realty or
fixed-price contrac. The second is special test something already permanently affixed to realty,
equipment, discussed in 4-23, infra. In this In order to determine whether an item had
instance, it clearly belongs to the Government. become prmanently attached to real estate, we
However, in the type of contract where Special must examine: (1) what is the item, (2) how is it
Tooling is not a line item, the Government con- attached, and (3) what was the intent of the par-
siders itself an owner of the property with the ties when the attachment was made? This ques-
right at the completion of the contract to: (1) tion of intencion of the parties is answered by
require the contractor to issue evidence of legal either a presumption or an express term. The
title in the Government thus transferring it to the pres.mption is objective in its nature, that is,
Government, (2) sell the tools to the contractor what would normal people presume to be the
at fair market value thus vesting title in the con- result of attachment? It can also be answered by
tractor, or (3) have the contractor sell it to reim- the express terms of the contract which articu-
burse the Government account, thereby reducing late that it is to become part of the real estate.
the contract price or (4) abandon the tools. If the
Government abandons the tools by expres act, 5-2. An example of a fixture is a boiler that
they then become susceptible to being claimed is suitabfe for permanent attachment. A boiler

by the contractor. In any cost-type contract that generates steam is typically permanently

environment the Government completely owns attached by being built into the building. It can

all of the special tooling when the total cost for objectively be inferred that it was intended to

such items is inciuded as part of the total con- become part of the realty and is therefore a

tract cost. fixture and cannot be removed. We see that by
the nature of attachment, certain personal pro-

4-23. Special Test Equipment. FAR perty can Pnd does become real property.
45.101. Procured in a cost-type contract Spccial 5-3. When a fixture is for the furthering of
Test Equipment clearly belongs to the Govern- a t ena remis por rperty,
ment. However, in a fixed-price negotiated con- a ta it malyrains pena prory
tract where the contract does not specify any not in tha it maintained its identity as personal
method of title transfer and the Government property, but because it is said to further the
allows the contractor to buy special test equip- trade or activity in question. Hence, if it is
meat, its title passes to the Government as a designed to be unique and to improve the trade

function of a normal GFP clause, of the vendor, it is considered a trade fixture and
therefore removable, unless it would destroy the

4-24. Residual Inventories. The last legal building in the process. However, the attachment
issue about personal property in the Government which meant to be an improvement of realty,
contract arises with respect to residual inven- e.g., a chimney, becomes a part of realty, and
tories. In the fixed price negotiated environment, cannot be removed.
it is the duty of the ACO to claim the 5-4. In the Government contract and the
Government's ownership of this type of equip- Government furnished property clause, there is a
ment and property if its cost has been a charge Government saysheffet , th e of p
against the contract. This is done in the settle- provision that says in effect, that an item of per-
ment agreement in order to have the price .sonal property furnished, even though affixed,
reduced appropritely. If the Government does does not lose its identity as personal property for
not claim it, it leaves the question unresolved, the purpose of the contract. What this does is
The reason it is unresolved is that it cannot be make the intent of the parties clear by contract
presumed that the Government abandons some- that personal property does not lose its identity
thing without an overt act. Where the Govern- by attachment to real property and thus does not
ment leaves an item undetermined or unresolved become a fixture. Also, when a ;ontract is corn-
by inaction it dce not amount to an abandon- pleted, the Government may remove the article

ment. Thus, the condition of the residual inven- if it chooses to do so. If it chooses to, it may
tory in a contract is clouded, abandon it in place by virtue of another clause

which calls for the Government to do something
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expressly in order to indicate the abandonment.
Norma.ly when the fixture is removed in the

commercial environment, the removee has the
duty to refurbish and restore the property from
which it was removed. Again in a Government
contract, by expressed language in the property
clause, the Government may abandon property
in place. If it does remove it, there is no respon-
sibility to restore the pr.mises to their former
condition. Thus, by special clause language, the
Government avoids questions as to fixtures, aban-
donment, and restoration of premises on the
removal of what otherwise would be fixtures.

6. FACILITIES

6-1. The last topic in the area of property
is that class of property called facilities.

6-2. Definition. Facilities as defined in
FAR 45.301 means industrial property (other
than material, special tooling, military property,
and special test equipment) for production,
maintenance, research, development, or test,
including real property and rights therein, build-
ings, structures, improvements, and plant equip-
ment and are covered under relationships typi-
cally called Facilities Contracts.

6-3. A facilities contract, as a matter of
law, is essentially a lease. The lease may be an
interest in real estate, depending on the law in
the jurisdiction where the property is located.
Thus, in a facilities contract, the contractor can
literally exclude Government personnel from the
premises except to the extent provided for in the
lease. Normally, access is provided to check for
normal repairs, etc. The reason for this exclu-
sion is that his interest is exclusive and complete
for the term of the lease, and he stands in the
shoes of the original owner. The Government
Facilities Contract expressly treats all of the
important aspects the same way, as does a lease
by its express language. Thus, regardless of the
name we give this document, the terms conform
to the provisions found in a well written lease.

64. It is important to recognize the
difference between the Facilities items and other
property furnished under the Government pro-
perty clause, because the method of transfer and
accountability are handled in a different manner.

14-10



CHAPTER 15

-PRESCRIBED CONTRACf CLAUSES

Certain clauses included in Government celebrated G. L. Christian case, was only
contracts contain prescribed terms and provi- indirectly based upon statute. The applicable sta-
sions. The particular term or provision reflects tutory provision generally commends the adop-
statutes, Executive Orders and regulations which tion of regulations for the management of
either repudiate, coafirm or modify the operation Government purchasing. It does not compel by
of recognized legal concepts or principles. Use its term a termination for convenience clause.
of such clauses is compulsory in some cir- The Truth in Negotiation Act, for example,
.cumstances and use of other prescribed clauses is specifically requires that contractors be com-
optional in other situations. These distinctions pelled to submit cost or pricing data under cer-
are expressly dealt with in the regulations. tain circumstances and that a provision to effect

2. It may be appropriate to the achieve- a contract price reduction in some circumstances
ment of management objectives to seek and be ircluded in the contract. The Board of Con-

obtain waivers of otherwise compulsory provi- tract Appeals, in the Cutler-.lammer case,
sions in some circumstances. This ran be done refused to read the omitted clauses into the con-
with departmental approval. In other cir- tract, notwithstanding the contractor's insistence

cumnstances it may be desirable to supplement that Christian required its inclusion.
such provisions with other terms drafted for the 6. It appears that inadvertence is the only
purpose of a particular transaction. The process element which rationally distinguishes the two
also is permissible with policy and legal con- cases. In Christian, omission of the required
currence. It is possible through other contract clause was alleged to have been inadvertent. No
provisions, or through conduct, to waive or such allegations were apparent in Cutler-
sever the effectiveness of prescribed clauses; thus Hammer. It would therefore appear that nonac-
diminishing our ability to enforce the govern- cidental waiver, substitution or modification of
ment contract. the legal effect of prescribed provisions based

3. Generally, if a particular clause, or the upon statute will be ineffective. Inadvertent
result obtained by use of a particular claus3e, is ones, on the other hand, may be effective. Thus,
required by statutes, regulations implementing the Government may be able to accomplish
the statute are likely to exist as well. Some such accidentally what it cannot accomplish deli-
regulations may impose more specific require- berately.
ments on the contracting parties than others. In
such instances, analysis of, and strict compliance 1. VENDOR COST OR PRICING DATA
with, the regulation is necessary. If regulations 1-1. This part examines the prescribed
compel inclusion of clauses containing prescribed clauses relative to contractor supplied cost or
provisions in the contract, no substitution provi, pricing data. It surveyc statutes, clauses, certain
sion may be used unless the regulation expressly certificates and compliance standards which
permits such substitutions when it is necessary or relate to cost or pricing data, provided to the
appropriate to waive, supplement or otherwise Government by contractors. This discussion
deviate from prescribed terms or provisions, includes functions of the Contracting Officer,
Approval is necessary at organizational levels legal problem areas, and some possible remedies.
other than at which contracting or purchasing 1-2. The Truth in Negotiations Act. (a)
occurs. Public Law 87-653, 10 U.S.C. § 2306(0 as

4. The legal effe-ct that obtains where a sta- amended by The Defense Acquisition Imp:ove-
tate by its terms prescribes a particular result, ment Act of 1986 in 10 U.S.C. § 2306a, provides
but the application of regulation or other provi- that, under certain circumstances, DOD and
sions of the contract or interpretation of the con- NASA prime and subcontractors shall be
duct of the parties leads to another, is not clear. req,.ired to submit cost or pricing data, and to

5. The termination for convenience clause, certify that such data are accurate, complete, and
incorporated into the contract by law in the current. (b) Civilian agencies have been made

subject to identical provisions by the CICA in
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1984, 2712 which amend3 41 U.S.C. § 254 by of private damages. Fraudulent representations
adding a new paragraph (d). Now, therefore, of quality were clearly regarded as misfeasance.
both DOD and civilian agencies subject to the 1-7. The general rule that buyers are -
Federal Property and Administrative Services obliged to make their own determinations of
Act (FPASA) are subject to identical cost and value, and have no right .o rely upon seller's
pricing data requirements requiring the submis- representations in that regard, should not be
sion of costs or the pricing data scheme. The ignored. It places responsibility for buyer consu-
substance of both acts is that all contracts or mer protection unequivocally upon the buyer.
changes thereto which require such certification Buyers who choose to place reliance upon
must also... contain a provision that the price modem theories purporting to require some form
...shall be adjusted to exclude any significant of truth in dealing on questions of value choose a
sums by which ...such price was increased poor substitute of vigilance in commercial tran-
because the contractor or any sub- contractor saction.required to furnish such a certificate, furnished

1-8. Within the commercial market place
cost or pricing data which ...was inaccurate, the buyer is left to make his own determination

incomplete or noncurrent. of value. There is no general remedy against sell-
1-3. The broad rule of law generally deter- ers, where the buyer overestimates value and

minative of the relative right of the parties with pays too much. If, on the other hand, a seller
respect to information supplied to buyers by sell- overcomes or sufficiently inhibits a buyer's
ers is expressed in the maxim Caveat Emptor or authority to independently determine value, the
let the buyer beware. It was distilled by archi- seller may acquire some obligation to the buyer
tects of both the civil law system and the com- and the buyer may secure remedies against the
mon law system from thousands of years of com- seller.

mcrce and jurisprudence experience. 1-9. Misrepresentation by seller of quality
1-4. The institutions of the law have histor- which induces a buyer to overestimate value

ically operated to distinguish the legal conse- leads to that result. Concealment of material
quences of seller representation concerning the facts, preventing buyer's discovery of such facts,
value of the product or servicq offered from the or misrepresentation of such facts under cir-
Sonsequence of such represeztation concerning cumstances where the buyer has a right to rely
the quality of such goods or rvices. Though upon such misrepresentation may lead to similar
perhaps blurred in modern jurilprudence, the dis- results. Such results generally stem from the law
tinction fortunately survives and remains vital in of torts, however, rather than the law of con-

the commercial practice of law today. tracts. The torts of deceit and fraud have always
1-5. Seller representation or misrepresenta- been available to protect both wary and unwary

tion concerning value are, at worst, considered buyer. Such tort concents have frequently been
matters of nonfeasance as opposed to misfea- modified to protect the U.S. Federal Govern-
sance. The concept of value is perhaps too ment.
inherently subjective. Different parties may rea- 1-10. A broad spectrum of remedies is
sonably hold widely divergent views concerning available to protect the Government against
the value of a particular good or service. Indeed, fraud, civil fraud, deceit, criminal fraud or, in
the same party may attribute different values to a some instances, mere misrepresentation. For
subject under different circumstances. The policy example, 28 U.S.C. § 2514 provides for for-
of legal decision makers, with respect to ques- feiture of fraudulent claims against the Govern-
tions of value, is similar to that employed in ment. 28 U.S.C. § 371 provides for fine and
questions of consideration. It is sufficient to imprisonment as a penalty for any conspiracy to
ascertain that there is some value or considera- defraud the United States Government. 18
tion. No inquiry is made into the adequacy of U.S.C. § 495 provides for a fine and imprison-
eit er value or consideration, ment for making any false writing for the pur-

1-6. Seller misrepresentations of quality, on pose of obtaining or receiving any sum of money
other hand, have always been actionable. In from the United States Government. 18 U.S.C. §

ciost instances, sellers fraudulently offering infe- 1001 provides a fine and imprisonment for know-
rior quality were subject to punishment a. the ingly or willfully falsifying, concealing, or cover-
hands of public authority, as well as to recovery ing up by any trick, scheme, or device, a
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material fact, or for making any false or fictitious (5) negotiated prime and subcon-
representations in any manner within the jurisd- tracts where the price negotiated is

- :iti6n of any department or agency in the United based on:
States. Furthermore, under the common law, and a. adequate price competition,

__ .the laws of most states, a contracting party who b. established catalog or market
makes material misrepresentations in the negotia- prices of commercial items sold in
Aion of a contradt may be liable in damages, and substantial quantities to the general
'the affected contract subject to an action for res- public,
cision by the affected party. c. rrices set by law or regulation,

1-1. The Truth in Negotiations Act and 41 d. exceptional cases where the
U.S.C. § 254(d), of the FPASA, are designed to head of the agency waives coverage.
provide a contractual, as distinguished from a Although the statute exempts the prime
legal, remedy in the case of erroneous informa- and subcontracts under $100,000 from coverage,
tion provided by seller to the Government; most FAR extends coverage below the $100,000 floor
importantly, negligent or inadvertent failure to and should be examined by anyone operating in
make full disclosure of pertinent and significant this area. Even though a contract is exempt from
facts in a proposal or during a negotiation. The the Act, the Government may require pricing
statute seems to require something above and data. The contractor has no right to the excep-
beyond the ordinary legal obligation placed upon tions from coverage of the law.
a seller to disclose information to a prospective 1-14. The Clauses. FAR 15.804-6 imple-
buyer. It is the sole basis for any right of the ments that portion of the statute which requires
Government to rely upon information supplied that certain contracts contain a provision for
by the contractor in determining price or value, price reduction for defective pricing data. The
except those identified in 1-10, supra. rationale for this clause is:

1-12. Contracta Covered by the Statute. where any price to the Government. including
Coverage of the law extends to several types of profitnorpree a Gd including

contrct acions:profit or fee and including price adjustmenm
contract actions: must be negotiated largely on the basis of cost or

(1) negotiated prime contracts over pricing data furnished by the contractor, it is
$100,000, essential that all data that might reasonably j

(2) changes and other modifications affect the price negotiations be disclosed and that
_ over $100,000, such data be accurate, complete and current.

(3) subcontracts over $100,000 1-15. In order to implement the intent of
where the prime and higher tier sub- the law and the Regulations, and to make these
contractors were required to furnish provisions binding upon contractors, there was a
certificates, need to provide enabling contract clauses and

(4) changes and other modifications require that such clauses be included in appropri-
over $100,000, to subcontracts ate contracts. The first enabling clauses, FAR
covered by (3) above, 52.214-27 and 52.215-22, are the Price Reduction

(5) changes and other modifications for Defective Cost or Pricing Data clauses. Essen-
under $100,000 to prime and subcon- tially, these clauses provide that the contract
tractors as prescribed by the Head of price shall be reduced if the Contracting Officer
the Agency. determines that the price was initially increased
1-13. Comtracta Not Covered by the Statute. because the contractor furnished incomplete,

The Truth in Negotiations Act does not cover: inaccurate or noncurrent data. Failure of the
(1) prime contracts awarded by Contracting Officer and the contractor to agree

sealed bidding procedures, on a reduction shall be a dispute concerning a
(2) negotiated prime contracts question of fact within the meaning of the

under $100,000, Disputes clause of the contract.
(3) subcontracts under $100,000, 1-16. To enable the Government to deter-
(4) changes or modifications under mine whether the cost or pricing data, as submit-

$100,000 not prescribed by the head ted, were accurate, complete and current, the
of the agency as covered (prime and regulations provide for audit clauses. Contracts
subcontracts), exempted by the statute from this requirement
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include those "where the price negotiated is (2) Certify that the data submitted are
based on adequate price competition, established accurate, complete, and current.
catalog or market prices of commercial items (3) Agree to the inclusion in the contract
sold in substantial quantities to the general pub. of a provision for price reduction to exclude anylic, prices set by law or by regulation or, in significant amounts by which the price was over-
exceptional cases where the head of the agency stated because defective cost or pricing data
determines that the requirements. . .may be were used.
waived. ...'wa -1ed.'Ct o(4) Agree to accept audit and subcon-

1-17. 'Cost or Pricing Data" Defined. The tractor certification clauses in his contract.
Af.t, at § 2306a subsection (g), entitled 'Cost Or

Pricing Data Defined', states: 1-20. Contracting Officer Functions. To
achieve the objectives of the Truth in Negotia-

[TJhe term 'cost or pricing a~a' tions Act, the Contracting Officer must:
means all information that is verifiable
and that, as of the date of agreement (1) utilize the data submitted by the con-
on the price of a contract (or the price tractor in arriving at a fair and reasonable price;
of a contract modification), a prudent (2) after negotiation, require the contrac-
buyer or seller would reasonably expect tor to furnish the required certificate;
tz; affect price negotiations significantly. (3) place the appropriate clauses in the
Such term does not include information contract;
that is judgmental, but does include thetatu infudgmealuti oe whiclud -th(4) document the files to assure 'tracka-
facta informati fbility" - that is, to assure that the record shows
1-t Cerive, Rthat the data the contractor submitted was (or
1-18. Crtificate Required. The Act states was not) actually relied on by the Contracting

at § 2306a(aX2), that: Officer in negotiation.
a person required as an offeror, con- 1-21. Emerginr Legal Problem Areas. As

tractor, or subcontractor to submit cost with any statute requiring administration, the
or pricing data ... shall be required to Truth in Negotiaticns Act has resulted in
certify that, to the best of the person's differences of opinion in several areas. The prin-
knowledge and belief, the cost or pric- cipal questions in controversy are:
ing data submitted are accurate, com-plet, an curent.1. What is "data?"
plete, and current

2. When is it reasonably 'available" to the
FAR, 15.804-4 sets forth the form and contract?
content of the required certificate of 3. When has the contractor "submitted" the
current cost or pricing data. The data?
contractor must furnish this 4. When is a defect "significant" in amount?
certificate, effective as of the date of
agreement on price, affirmatively stat- 5. When is data "relied on" by the Govern-
ing that the cost or pricing data fur- ment?
nished is current, complete, and accu- 6. Are "set-offs" in errors permitted?
rate as of that date. It should also be 7. What is "complete, current and accu-
recognized that failure of the Con- rate?"
tracting Officer to obtain this Since the disputes in this area are submitted
certificate may defeat a price reduc-
tion action under the Tlause. on appeal to the Boards of Contract Appeals, a

review of the principal decisions by the Boards
1-19. Contractor Compliance. To comply will reveal the answers furnished.

with the Truth in Negotiations Act, a contractor
must: 1-22. Analysis of Issues. With a certain

degree of logic, the Board in its first decision in(1) Submit cost or pricing data to sup- this field considered the essential question in the
port his proposal This is normally done on a resolution of any factual dispute, "Who has the
form SF 1411 (formerly DD Form 633) burden of proof?"
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1-23. In American Bosch Arma, ASBCA 1-30. In almost al cases decided in the
10305 65-2 BCA pars. 5380, the Board clearly realm of defective pricing data, the Board has

1held that the burden of proof was on the wrestled with this problem. In the absence of
Government to establish each and every element affirmative evidence from the Government con-
of the then regulatory, but now statutory, tract negotiators, the Board has come perilously
grounds for recoupment. close to repeating the ancient cliche; "the courts

1-24. As time has gone on, the Board has will not write a contract for litigants."
clearly indicated that it intends to leave this obli- 1-31. One of the better statements of the
gaton on the Government, even in cases arising Government's burden in this regard, and of the
ifter the applicability of the Truth in Negotiation Board's dilemmas, was enunciated by the Board
Satute. in Bell & Howell, (ASBCA No. 11999, 66-1

In Defense Electronics, which was decided BCA 6993, 32, 349, 1968). There the Board
by BCA within the framework of a statutory stated,
clause, the Board stated: "The Government has In determining the amount of the price
the burden of proving every element in the chain reduction, our objective has been lo
of proof necessary to substantiate its claim." carry out the purpose of the Truth in

1-25. It is incumbent on the Government Negotiation Act by arriving at a fair,
to show that the change order price adjustment reasonable and realistic estimate of the

was overstated because of the contractor's failure amount by which nondisclosure of the

to disclose, or its improper disclosure of data. data, viewed in the light of the facts

(Defense Electronics, 66-1 BCA 5604). and circumstances existing at the time
of the negotiations, can be expected to

1-26. Later, the Board modified the above have increased the negotiated price.

rule, to the extent that it held that the burden

was not an overwhelming one, and would be 1-32. There appear to be two inescapable
satisfied by prima facie proof of each element of conclusions regarding proof of the elements of
the statutory basis for recoupment, (Cutler- causation and dollar damages: (1) contract nego-
Hammer. Inc, ASBCA 10,900, 67-2 BCA 6432). tiators should maintain extensive logs or profes-

sional diaries regarding the observed realities of
1-27. Ile Elements of Proof. American each day that they are in the bargaining process.

Bosch Arma, (supra) also set forth the elements of Otherwise they must rely upon the subjective

proof that must be established by the Govern- evaluations by the Board as to what a member ofment. There is every indication that the same the Board would have done had he been a nego-
sets of facts must be proven in cases arising tiator; (2) absent affirmative evidence as men-
under the clause implementing the statute (Cf. tioned above, the Board will apply the "reason-
Defense Electronics, supra, and Sparton Electron- able man" test to determine the impact of the
ics, ASBCA 67-2 BCA 6439). nondisclosure.

1-28. These elements are: (1) the contrac- 1-33. The element of causation is closely
tor did in fact fail to furnish accurate, complete related to the element of reliance generally

or current pricing "data" in connection with the essential to cases of misrepresentation or deceit.
negotiation of the contract at issue; (2) the data Analytically it is difficult to establish a causal
furnished or omitted "caused" an increase in the link between the misrepresentation or omission
price; (3) the dollar amount of the increase, and the resulting harm, unless it can be shown

1-29. Causation. Perhaps the most difficult that the Government in fact relied upon the data
of the elements to be proven is the fact of "cau- submitted in arriving at a price.
sation." This element may have a direct bearing 1-34. While the statute provides a right to
on proof of the final element; the dollar amount rely in cases, where there is otherwise none, it
of damage. The Board in American Bosch Arma, does not establish a presumption of reliance. In
supra, stated, "This case illustrates the difficulty fact, Government non-reliance on defective data
of establishing that nondisclosure of pricing data can be a valid defense for a contractor or sub-
concerning a specific cost element caused an contractor. (See 15: 1-65) Where Government
increase in the negotiated total price when there action is to obtain its own data by pre-award

was no agreement or understanding with respect audit to challenge data submitted by the contrac-

to specific cost elements." tor, causation would appear more difficult to
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establish, knowledge of these facts could not reasonably be
Z4 1-35. The Omiion or Misstatement. In expected to affect negotiations."

general, the cases to date have arisen from the 1-40. Assuming that Mr. Shedd's statement
failure of the contractor to present to the in Bell & Howell is to be taken as to the final
Government information or data which, in hind- view of the Board, it seems reasonable to con-
sight, the Government believes would have dlude that presently an omission or a misstate-
resulted in a lower negotiated price. Therefore, ment will be considered significant if reasonable
three questions have to be answered by anyone persons of a certain degree of sophistication in
who is called upon to make a decision under the the Government contractual field would believe
defective pricing clauses: that the knowledge would have affected negotia-

1. What form of information is a proper tions.
object? 1-41. Also, Bell and Howell leads to the

2. To whom may this disclosure be made inference that shifts from "significant data',
so as to impute knowledge to the negotiators? under the 1961 clause, to the concept under the

1963 claitse of "increased by any significant sum"
3. What are the relevant time frames for will make very little difference in the administra-

this disclosure? tive or legal impact of the clause.
1-36. Information That Must be Disclosed. 1-42. Fact, vs. Judgment. The FMC deci-

Under the pre-statutory clause, the contractor sion also brought to the foreground, as a
was required to disclose "significant and reason- contractor's defense, FAR 15.804-3. That section
ably available" cost and pricing data. Under the sets forth, with considerable clarity, certain basic
1963 edition, a price reduction is possible if the economic procurement data which must be dis-
contract was increased by any "significant closed. It thcn goes on to exempt from the
funds." At first impression it appears as t1 Jugh reporting requirement, '... the accuracy of the

a the older criterion required the determination of contractor judgment as the estimated portion of
older fraud cases, i.e., was the statement or omis- future costs or projections." It should also be

sion of such a nature that a person would change noted that the section goes further and gratui-
his course of conduct predicated upon a belief in tously states, 'This distinction between fact and
the truth of the statement? Superficially, the cri- judgment should be clearly understood.
terion set forth in the statutory clause seemed to
set up a monetary value scheme, i.e., "the dollar 1-43. In FMC the Government contended
value of the omitted data in relation to the total that it should have been supplied information on
contract price is determinative of whether a case certain in-house experiments that were then in
for recoupment exists." progress at FMC.

1-37. The Board however has labored long 1-44. The Board recognized that FMC's
and hard with this problem and neither of the in-house studies might have had a significant
two hypotheses set forth in the preceding para- effect on the negotiations, had there been an
graph has been accepted. attempt to achieve a target cost of a price-

adjustable type of contract, but refused to give1-38. In American Bosch Arma, the Board this oaission any importance in negotiations
expressly rejected the percentage approach to leading toward a fixed-price contract.
the significance of an omission and stated, "pric-
ing data is significant if it would have any 1-45. To a limited extent, it can be said that
significant effect for its intended purpose, which the Board avoided deciding the distinction
(is) as an aid in negotiating." between fact and judgment as assiduously as the

philosophers of old avoided the debate about the
1-39. The above approach has been fol- distinction between shadow and substance. The

lowed in FMC and Defense Electronics. Thus, it Board did apply a hindsight or pragmatic evalua-
has been applied both before and after the tion, i.e., the end result in that situation was not
effectiveness of the Truth in Negotiations statute. harmed by the contractor's failure, therefore,
Perhaps the most workable criterion has been from the beginning there was no error.
supplied in Bell and Howell, (supra). There the
vice-chairman of the Board (Mr. Shedd) stated in 1-46. In Bell and Howell, the appellant
relation to certain undisclosed data, "Under such sought to avoid the impact of his nondisclosure

circumstances it is unrealistic to say that of certain quotes that had been received from
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prospective subcontractors on the basis that it cution or implementation of any such
did not, .at the time of receipt of the quotations, strategies or plans For example, a car-
intend to use those subcontractors. This they porate decision to attempt to negotiate a
contended was-a judgmental decision and there- new labor wage rate strt!cture with its
fore, exempt from the requirements of the sta- employee union, although verifiable, is
tute. The Board made short shrift of that argu- not cost or pricing data for purposes of
ment. It held that the quotations were actual this section. If the company has made
data, whose revelation would have had an an offer to the union, the fact that an
impact. It was conceded that the determination offer has been made, and the details
not to use the would-be subcontractor was judg- and status of the offer, on the other
mental. Here the Government prevailed, hand, is inf. ,nation that should be

1-47. This decision was essentially fol- conveyed to the Government. Finally,
lowed, in the 1969 Cutler-Hammer case, in the this provision was amended to clarify
Court of Claims. However, in the 1973 ASBCA that it applies to contracts and
case of Chu Associates, Inc., (No. 15004), non- modgications to contracts entered in:
disclosure of vendor quotes were excused on the after the effective date of this Act.
grounds that the contractor did not seriously 1-48. The Time Phases for Disclosure. The
consider using the undisclosed vendor at the two early cases deciding the time Rimits for the
time of certifying, and that only later' cir- transference of knowledge from the contractor
curnstances caused the contractor to do so. Parts to the Government were American Bosch and
inventory was considered pricing data in FMC. Those were decided with the guidelines
Hardie-Tynes Mfg. Co., 76-1 BCA 11,827 (1976), of the 1961 Defective Pricing Clause. That
since a definite possibility existed that the parts clause demanded such data as was "significant
would be used on the contract, if awarded to and reasonably available.' Therefore, the Board
them. Whether an estimate or pricing plan is held that to determine a "cut-in date', it would
pricing data, within the meaning of the statute look to see the earliest date that all data had
and contract, is a question of fact in each case, been made available to an agent of the negotiat-
E-Systems, Inc., ASBCA No. 17557. Pure esti- ing team. This included departmental auditors,
mate is not, but factual data in the estimate is, who had been sent in on pre-award survey. Any
cost or pricing data. The new act attempts to data received by those auditors on the date of
incorporate the logic expressed in the previous their examination, or which was available to
cases by defining Cost or Pricing Data as: them, had been disclosed to the Government.

all information that is verifiable 1-49. Those two cases also reached to the
and that, as of the date of agreement determination of a cutoff date. It was recognized
on the price of a contract (or the price that in any organizational structure, information
of a contract modification), a prudent does not flow with the speed of light. Therefore
buyer or seller would reasonably expect the Board applied a certain presumption of irre-
to affect price negotiations significantly. gularity, or inefficiency factor, and reached back
Such term does not include information approximately a month behiiid the contract
that isjudgmcntal, but does include the approval date to establish a cutoff date. The
factual information from which a judg- appellants were not held liable for data that
ment was derived, entered their systems after those arbitrary cutoff

The House and Senate in conference in drafting dates. In FMC, at least the Board noted that its
the new Act were very concerned about creating action, beneficial to the contractor, was predi-
a clear cut line of demarcation between fact and cated upon a lack of affirmative evidence of
judgment. They attempted to clarify the distinc- record. In other words, with evidence the
tion by stating that a contractor is not required Government could have overcome the presump-
to: tion of inefficiency.

[Provide and certify to data relating 1-50. The 1963 Clause bas been applied in
to judgments, business strategies, plans Defense Flectronic. This old clause provides for
for the future or estimates. A contrac- recoupment if the data is inaccurate "as of" the
tor is required, on the other hand, to date of execution of the contractor's certification.
diclose any information relating to exe- The case is of limited significance from the

viewpoint of analyzing the time frame require-
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ments under the newer clause, because the Board 68-1 BCA Para. 6730 (Reconsideration). The
spent much time berating the abilities of Govern- off-set allowed in Sparton, supra, could be
ment. auditors to whom the contractor had justified on the theory that the mistake involved
opened his books. At most it can be said that the both price and quantity of the same item; i.e.,
concept of a 'cut-in date" will be preserved, for tubes. The contractor had misstated price but
the Board held the Government knowledgeable had failed to include the cost of a second tube in
of the data that had been given to the auditor as his cost proposal.
of the date that he received it. Whether the 1-55. The Lockheed and Cutler-Hammer
Board will later establish a cutoff date based cases. were appealed to the Court of Claims.
upon the 'reasonably available' concept remains After a detailed examination of the legislative
in doubt. Recent cases such as Sylvania Electric history of Public Law 87-653, the court con-
Products, Inc. v. Us.. 202 Ct. Cl. 16 (1973) and eluded that there was no reason why off-sets
M-R-S Mfg. Co. v. U.S., 203 Ct. Cl. 551 (1974) should not be allowed, so long as there was no
indicate a refusal to allow a 'time-lag' in data incentive to the contractor to increase profits by
submission. In Singer Co., ASBCA 17604, 75-2 overstating cost. The question of line item rela-
BCA 11,401, the board held that, since the duty tionship was not treated directly in the Cutler-
to furnish current data was a statutory one, the Hammer d.ecision. However, Lockheed allowed
Government could not waive this duty by both direct and indirect off-set, including in that
accepting pricing data it knew was non-current. case off-sets of royalty and development cost

1-51. One further note should be made in mistakes against defective subcontract cost data.
the relationship of time. Few contractors have 1-56. As a result of these cases, FAR is
failed to defend the inaccuracy of data or the written to allow off-sets of items in the same
omissions of material matter without contending pricing actions, e.g., initial pricing of the same
that pressure from the Government to expedite contract or for pricing the same change order,
the quotations and allied data created the error. up to the amount of the Government's claim for
In nearly every case they have prevailed to a overstated cost or pricing data arising out of the
degree in this contention that urgency was the same pricing action.
condition precedent to the situation. 1-57. The 1986 Amendment to the Truth

1-52. Equitable Off-Set. Under the pre- in Negotiations Act at 10 U.S.C. § 2306a bothstatutory clause relating to Defective Pricing, the provides for offsets and also limits them, as fol-

Board was traveling an extremely sophisticated lows:
path in the allowance of off-sets to contractors.
These arose out of mistakes that operated in the (4)(A) A contractor shall be

allowed to offset an amount against the
Government's favor which were alleged as am
grounds for diminution of the Government's amount of a contrart price adjustment

demand for recoupment. under a contract provision required by
paragraph (1) if -

1-53. In American Bosch, apparently unre- (i) the contractor certifies to !he
. lated off-sets were allowed, but as the Board Contracting Officer (or to a designated

later noted these were sanctioned primarily representative of th, Contracting
because counsel for the Government virtually Officer) that, to the best of the
stipulated that they were applicable. (Cutler- contractor's knowledge and belief, the
Hammer, ASBCA 10900, 67-2 BCA Para. 6432). contractor is entitled to the offset; and

1-54. In Lockheed, ASBCA No. 10453, 67-1 (ii) the con:ractor proves that the
BCA 6356, the Board refused to allow equitable cost or pricing data were available
off-sets on the theory that they were not directly before the date of the agreement on the
related to the items that were the basis of the price of the contract (or price of the
claimed recoupment. In the latest of the cases modification) and that the data were
decided under the pre-statutory clause, the not submitted as specified in subsection
Board allowed off-set on the theory that the off- (a)(3) before such date.
set was simply a mathematical recomputation of (B) A contractor shall not be
the costs of the very item that had been the allowed to offset an amount otherwise
foundation of the Government's claim. (Sparton authorized to be offset under subpara-
Corporation, ASBCA 11363, 67-2 BCA 6539, and graph (A) if -
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(i) the certification under subsec- izes those who would make false claims against
tion _(a)(2) -with respect to the cost or the Government by calling for a forfeiture of
pricing data involved was known to be $2,000 for each claim, plus triple the amount of
false when.signed: or the falsification. The Government claimed

(ii) the United States proves that, defective pricing data inflated the contract price

had the cost or pricing data referred to and that therefore each voucher was over-

in ubparagraph (A)(ii) been submitted priced, and to that extent each was a false claim.
to the United States before the date of Suit was filed against the contractor in the U.S.
'the agreement on the price of the con- District Court. In moving to dismiss the suit, the

tract (or price of the modification), the contractor argued that the False Claims Act was

submission of such cost or pricing data never intended to apply to defective pricing

would not have resulted in an increase situations, whereas the Truth in Negotiations Act

in that price in the amount to be offset. specifically applied and should exclusively be fol-

1-58. Subcontractors. Nothing in the sta- lowed. The Court rejected this contention, ruling

tute or ante-dating clause precludes a prime con- that the False Claims Act was applicable. The

tractor from bringing an action before the Board case was settled and did not reach trial on the

in behalf of one of its subcontractors. In fact the merits. Nevertheless, this important precedent

Lockheed decision (supra) was based upon such was established. Had the case been tried, the

a situation. However, there is nothing in the at,- Government would have had to prove that the

tute that makes action under the Defective Pric- contractor knew the data was defective when

ing Clause the exclusive remedy of the Govern- the contract was nel tiated. In other words,

ment in an action against a subcontractor. In guilty knowledge of wrongdoing is an essential

Honeywell, Inc., ASBCA Nos. 12168, 12169, and part of establishing liability under the False

12170, 68-1 BCA, the subcontractor made such a Claims Act, whereas the Truth in Negotiations

contention, which was rejected by the Board. Act permits price reduction, whether or not the
contractor knew the data was defective.

1-59. Inspection. Obviously the simplest contractor n t is caet

means for a contractor to limit the impact of this 1-62. The contractor in this case took his

statute would be to limit as sharply as possible fight to the ASBCA, appealing the refusal of the

the scope of the inspection of records by the Contracting Officer to give the contractor a final

Comptroller General. One contractor attempted decision under the Price Reduction for Defective

to argue that the Comptroller General had only Pricing Data Clause and the Disputes Clause.

the right to inspect the books and records deal- The Board dismissed the appeal on the grounds

ing solely with the contract. The Ninth Circuit that the Government, having two remedies for

Court held otherwise. The Court found that 10 defective pricing, could elect whichever it cared

U.S.C. § 2312(b), which gives the Comptroller to and could not be forced to pursue one or the

General the right to examine the books and other. This reinforced the court decision and

records of the recipient of a negotiated contract, provides a significant, if stringent, alternative to

was far broader in scope and in fact authorized Price Reduction for Defective Pricing Data.

the examination of data relating to total produc- 1-63. Current Trends. It appears the Syl-
tion costs. (Hewlett-Packard, et al v. U.S., 382 F2 vania and M-R-S cases, supra, have resulted in

1013, 12 CCF 86,967) stricter duties on the contractor, not only refus-

1-60. Election of Remedies. As we have ing to recognize "time-lag" in data submission,

seen in these pages, administration of the Truth but also increasing data submission duties, de-

in Negotiations Act involves numerous decisions emphasizing the need for proof of "reliance' by -I

and actions on the part of both the Government the Government and emphasizing the

and the contractor. With this eluorate structure Government's right to pricing data.

in place, may the Government elect to pursue 1-64. Time Limits of Defective Pricing
some other remedy, ignoring its Price-Reduction aims. The ASBCA has ruled that the three-
device? year audit clause provision for audit of contrac-

1-61. In the Honeywell, Inc. case (sup tor record implicitly gives the Government the

the Government did just this, electing to sue the right to pursue a defective pricing claim during

contractor for civil fraud under 31 U.S.C. § 231, that period, even though the contract has been

the so-called False Claims Act. This act penal- closed out and final payment made, thus creating
an exception to the final payment rule. (Bailfield
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Industris Division of A-T-O, Inc., ASBCA No. contractor did not submit a certification
(19025 975)). of cost and priring data relating to the

1-65. Sipificant Effect on Price. To sup- contract as required under subsection -

port a price reduction, the defective data must (a)(2)."
have significantly increased the contract price. 1.67 Interest and Penalties. Contractors
Contractors have defended using mathematics; may also have to pay interest and penalties:
e.g., that the defect represented a fraction of one (e) Interest And Penalties For Cer-
percent of the contract price. Judges have tain Overpayments. -rejected this argument, noting that amounts from (1) If the United States makes an
$30,000 to $1,000,000 in defective pricing were overpayment to a contractor under a
involved and deemed these amounts contract with the Department of

"significant." Recently, however, a judge held Defense subject to this section and the
$8,050 insignificant, as it would cost the Govern- overpayment was due to the submission
ment nore than that to collect it. (Conrac Corp. by the contractor of defective cost or
v. U.S., 22 CCF 80,403 (Ct Cl. Trial Div.-1976)). pricing data, the contractor shall be

1-66. Contractor's Defenses and Exceptions liable to the United States -
to Contractor's Defense. Under the new statute, (A) for interest on the amount of
in determining downward price adjustment such overpayment, to be computed -
where the contract price was increased because (i) for the period beginning on
the contractor (or a subcontractor) submitted the date the overpayment was made to
defective cost or pricing data, it is a defense that the contractor and ending on the date
the United States did not rely on the defective the contractor repays the amount of
data submitted by the contractor or subcontrac- such overpayment to the United States"
tor. (§ 2306a(dX2)). The Act also provides § and
2306a(dX3))that - (ii) at the current rate prescribed

It is not a defense to an adjustment by the Secretary of the Treasury under

of the price of a contract under a con- section 6621 of the Internal Revenue

tract provision required bi paragraph Code of 1954 and

(1) that - (B) if the submission of such
(A) the price of ihe contract defective data was a knowing submis-

would not have been modified even if sion, for an additional amount equal to
accurate, complete and current cost or the amount of the overpayment

pricing data had been submitted by the (2) Except as provided under sub-
contractor or subcontractor because the section (d), the liability of a contractor
contractor or subcontractor under this subsection shall not be

() ws the sole source of the pro- affected by the contractor's refusal toperty or services procured, or submit a certification under subsection

(ii) otherwise was in a superior (a)(2) with respect to the cost or pricing
bargainirhg position with respect to the data involved.
property or services procured; 1-68. Government's Right to Examine Con-

(B) the Contracting Officer tractor Records. In addition, the new Act pro-
should have known that the cost and vides the Government the right to examine con-
pricing data in issue were defective even tractor records.
though the contractor or subcontractor 09 Right Of United States To
took no affirmative action to bring the Fxamine Contractor Records. -
character of the data to the attention of (1) For the purpose of evaluating
the Contracting Officer; the accuracy, completeness, and

(C) the contract was based on an currency of cost or pricing data
agreement between the contractor and required to be submitted by this section
the United States about the total cost of with respect to a contract or subon-
the contract and there was no agree- tract, the head of the agency, acting
ment about the cost of each item pro- through any authorized representative of
cured under such contract; or the head of the agency who is an

(D) the prime contractor or sub-
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employee of the United States or a contractor and has no "standing to sue" the
-. elier of the armed fo're& shall have United States for a breach of contract.

, th 'righ't toe.amine all records of the 2-5. An exception to the nio-privity rule can
,intractor or subcontractor related to - be found in the case where a prime contractor

(A) the proposal for 'the ContraCt acts as an agent of the Government for the pur-
- ,or.subconitract; c pose of buying goods or services on behalf of, or

. (B. :he. ~u~onscondcte onin the name of, the Government. There is such a

theprop P01; close relationship, contractually, between the
(C) pricing of the contract or vendor and the Government, in this instance,

. fbcontraqt; or that it is doubtful that the vendor could be
p ontract classified as a subcontractor.

or subcontract.
an 2-6. An unusual lessening of the effect of

agency under paragraph (1)shall expire the no-privity rule occurred when a prime con-

three years after final payment under tractor asserted that, because he had no contract

,the-contract or subcontract, with the second-tier subcontractor, he had no

term control over the sub and could not be responsi-
ble for the default of the subcontractor. The

other data. Court of Claims agreed. (Schweigert, Inc., v. U.S.,
338 F2d 697 (1967)). The Government quickly

.2. SUBCONTRACTr CLAUSES plugged the loophole by revising the Default
Clause to include subcontractors, at any tier or

2-1. In the absence of a contractual rela- level, as the responsibility of the prime contrac-
ionship, the Government has no legal basis, tor. Further, subcontractor now even includes
except through the prime cor,.act, to administer materials suppliers.

subcontracting 2-7. The relationship between the Govern-
effort, however, is essential to the ultimate suc-
ess of the defense program, and the Govern- ment, the prime contractor and a subcontractor
ment position is that it cannot afford to rely are the same under a subcontract where consenteffot to is granted, as under a subcontract not req' iringw holly on the prim e contrtctor's effort to c n e t u h p o l m s s b o t a t p i e
guantee that subcontracted work will satisfy all consent. Such problems as subcontract prices
Government requirements and policies, that are not fair and reasonable, delays caused bythe subcontractor, defective supplies furnished

2-2. The'prime contractor is the party hay- by the subcontractor, or a strike at the
ing a direct contractual relationship with the subcontractor's plant are treated in the samne
Government. There is no such relationship fashion, regardless of whether the subcontract
-between the Government and the subcontractor, required and was granted consent. It should be
or as it is usually phrased, there is no privity of noted, however, that where the contract
contract between the Government and the sub- required consent of a proposed subcontract, any
contractor. The fact that the prime contract arbitrary or unreasonable dclay on the part of
requires advance Government consent of a sub- the Contracting Officer in granting consent may
contract does not remove the subcontractor from be regarded as excusable to the contractor.
the operation of the no-privity rule. It applies,
even where the subcontract is subject to all the 2-8. Consent by the Contacting Officerterms and conditions of the prime contract. does not constitute approval of the ternms and

conditions of the subcontract. Nevertheless, con-
2-3. The type of contract is not important sent should not be given to provision in the sub-

in applying the no-privity rule. The fact that the contract purporting to give the subcontractor the
prime contract is of the cost type should not right of direct appeal to the Boards of Contract
raise a presumption that there is a direct contrac- Appeals (BCA). The Government is entitled to
tual relationship between the Government and the management services of the prime contractor
the party supplying the goods and services, in adjusting disputes between himself and the

2-4. When the Government enters into a subcontractors. The Contracting Officer should
contract with an exclusive sales agent, and the act only in disputes arising under the prime con-
contract expressly names the product of a partic- tract, and then only with and through the prime
ular supplier, the latter is still regarded as a sub- contractor, even if a subcontractor is affected by
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the dispute between the Government and the forth in FAR 52.244-1 is inserted (see Appendix
prime contractor. D for text). The clause is self-deleting in firm-

-2-9. The Contracting Officer should not fixed price and fixed-price-with-escalation con-
;refuse consent to a subcontract merely because it tracts. However, the clause does apply to

,contains a clause giving-.the subcontractor, if he unpriced modifications under such contracts.

is. affected by a dispute arising under the-prime 2-13. Subcontract Clamse for Cost-
contract, an indirect appeal to the Board through Reimbursement Contracts. The Subcontract

,prosecution of such.an appeal by the prime con- Clauses for supply and research and develop-
tractor.on behalf of the subcontractor. However, ment cost- reimbursement contracts ire similar

* such a clause must not attempt to obligate the but somewhat more restrictive than the clause
Contracting Officer or the Board to decide ques- quoted above for fixed-price contracts. In cost
tions which do not arise between the Govern- sharing contracts, when the contractor's share is
ment and the prime contractor, or which are not 25 percent or more, and in cost-plus-incentive
recognized under the disputes Clause of the fee (CPIF) contracts, in which the cost incentive
prime contract. Further, it must not attempt to provides for both a swing from target fee of at
obligate the Contracting Officer to notify or deal least plus or minus 3 percent and a contractor's
directly with the subcontractor. Such a clause overall cost share of at least 10 percent, a con-
may appropriately provide that the prime con- sent is not required for subcontracts, except sub-
tractor and subcontractor will be equally bound contracts for research and development, coming
by the Contracting Officer's or the, Boards' deci- under a contractor's procurement system which
sion on ,a dispute. The subcontractor's right to has been approved.
appeal under such a clause is not dependent on 2-14. Under cost-reimbursement contracts,
the prime contractor agreeing with the sub in the the contractor must obtain the Contracting
individual dispute. Even though the prime Officer's consent to the" placement of: (1) all
might agree with the Government, the sub can cost-reimbursement, time-and-material, and
assert the right of appeal in the subcontract. labor-hours subcontracts; (2) fixed-price subcon-
(Aero Jet-General Corp., ASBCA No. 11739 tracts that exceed $25,000 or 5 percent of the
(1967)). contract price; (3) any subcontract for special 7>

2-10. The prime contractor and his subcon- tooling in excess of $1,000; (4) any subcontract __
tractor may agree to settle disputes by arbitra- for facilities; and (5) any subcontract having
tion. The results of such arbitration, and the cost experimental, developmental, or research work
resulting therefrom, however, are no more bind- as one of its purposes. However, consent is not
ing on the Government than are the results of a required for fixed-price subcontracts or subcon-
judicial determination or a voluntary settlement; tracts for special tooling, if the contractor's pur-
they are subject to independent review and chasing system has been approved in writing,
approval under the prime contract. The Con- and the subcontract is within the limitations of
tracting Officer should not consent to provisions the approval.
in subcontracts purporting to make the results of 2-15. The subcontract consent requirements
arbitration (or judicial determinations or volun- enable the Government to review proposed sub-
tary settlements) binding on the Government. contracts and the necessity for subcontracting,

2-11. Although it is the stated policy of the the technical capabilities of the prospective sub-
Government that the prime contractor is selected contractor, reasonableness of the costs, and sub-and paid for management ability, it is necessary contract terms, type of subcontract, and scope of

in some procurement situations to include in the solicitation. The Contracting Officer's prior writ-
contractual instruments, certain controls by the ten consent is required for the placement of any
Government over subcontracting and the deci- subcontract for experimental research or
sion between make-or-buy. The purchasing development. This provision is unique to
activity, with the help of the field contract Research and Development contracts and does
administration activities, must work through the not appear in cost-reimbursement supply con-
prime contract to make certain that the appropri- tracts. Its twofold purpose is to prevent subcon-
ate subcontract policies are applied. tracting of the work for which the prime con-

2-12. Subcontract Clause for Fixed-Price tractor was selected and to provide close control
Contracts. In fixed-price contracts the clause set over justified subcontracting. With regard to sub-

contracts for facilities, the requirement for con-
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-sent of the Contracting Officer does not permit Certificate of Current Cost or Pricing Data is
any, facilities acquisition to be charged to the obtained in the prescribed format.
Government which -isnot otherwise specifically -19.-" h :..... . ..... . ... 2-9 Subcontracts should contain all
athorized. One purpose of- the requirement for clauses required by law and, the prime contract.
,consent to subcontracts forfacilities is. to provide They should also contain any clauses needed toanopportunity for, the screening of Government Te hudas oti n lue eddt
faoppi ortun nity forwthehscreeningofGverent n carry out the requirements of the prime contract,
.., ........ r o . i w t cn even though there is no specific "flow down"
tract authorizes-the contractor to acquire certain provision in the prime contract. For example, the
fiac:iliieson the Government's account., contract should require that subcontracts provide

2-16.- Saibcotraect Claue for Time and that title to special tooling and capital items,
Materil ad Labor-Hour Contracts. The FAR fully paid for under the subcontract, and remain-
52.244-3 clause establishes -requirements for sub- ing in the possession of the subcontractors will
cofitract approval: pass to the Government, whenever the prime

SUBCONTP.4CT (1964 Mar.) contract providez for the vesting of such title in
(a). . . Te Contractor shall obtain the Con- the Government. Failure of the subcontract to

tracting Officer's written consent before placing contain such requirements would be a basis for
any sub-contract for furnishing any of the or refusal to consent.

called for In this contract except for purchase of 2-20. The reasonableness of the subcontract
raw materil or commercial stock items. price is determined by the presence of adequate
2-17. Failure to Censent to Subcontract. If, price competition among potential subcontrac-

as a: result of the contractor program system tors, or by price and cost analysis. Although an
review, (CPSR), the administrative Contracting apparently unreasonable price may not be
Officer determines that the proposed subcontract sufficient reason for the flat refusal to consent to
action is unacceptable to thc Government, he a proposed subcontract, it may cause the Con-
should refuse to grant consent, and so nntify the tracting Officer to question the contractor's basis
prime contractor. Other arrangements must then for acceptance.
be made for the proposed work. This may 2-21. If, under the terms of the prime con-
involve altering some of the terms of the subcon- tract, datz (as dMfined in DFAR 52.227-7013) is
tract, or it may require the selection of another to be fui ighed to tie Government, no c!ause of
subcontract source. This will depend, of course, any subcontract the 'under will be crusented to
on the particu!ar reasons for denying consent. which, by its terms, hs the eflect or' restricting

2-18. The use of what is considered to be, w.atever use the Government wmy have of such
under the circumstan-es, an inappropriate con- data under the terms of the prime contract.
tractual instrument may be cause for refusing to 2-22. The Administrative Contracting
grant consent. For example, in the Subcontracts Officer (ACO) is responsible for screening the
clause in the prime contract, the contractor Joint Consolidated List of Debarred, Ineligible
agrees that "no subcontract placed under this and Suspended Contractors to determine if the
contract shall provide for payment on a cost- proposed subcontractor is listed. When a listed
plus-a-percentage-of-cost basis." Obviously, firm is proposed as a subcontractor, the adminis-
then, a CPPC subcontract would not be trative Contracting Officer should decline to con-
approved by the administrative Contracting scnt to the subcontract. However, if the Admin-
Officer under any circumstances. On the other istrative Contracting Officer conaiders that the
hand, cost-reimbursement, time and material, and placement of the subcoatract with the listed firm
labor-hour subcontracts may be acceptable in is in the best interests of the Government, he
many instances, but the administrative Contract- may make such r recommendation to the Procur-
ing Officer should be hesitant to consent to ing Contracting Officer.
repetitive or unduly protracted use of such types 2-23. Determinations concerning prospec-
of subcontracts. Under those conditions where tive subcontractors' responsibility is generally
subcontractor cost or pricing data and considered a function to be performed by the
certification are required, (FAR 15.804-2), con- prime contractor. However, the Contracting
sent to the proposed subcontract should not be Officer in reviewing proposed subcontracts, is
granted by the Administrative Contracting expected to make use of all available sources of
Officer unless the required data and the information in satisfying himself that proposed
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contractors are responsible. Knowledge of previ- contract sources, contract schedules, integration
o unsatisfactory performance by a proposed control, proprietary processes, and technical
Sbcontrator, or evidence of questionable finan- superiority or exclusiveness. Having considered
c .1 cpabijty, may be sufficient reason to with- these factors, the prospective contractor must
hold consent, at least until the feasibility of identify, in his proposed make-or-buy program,
enployingaternate sources can be explored. An that work which he or his affiliates, subsidiaries,
impending strike at the plant of the proposed or divisions: (I) will perform as "must make", (2)
subc0ntractor-may also be cause for holding up will subcontract as "mtist'buy ' , and (3) will per-
consent pending a decision on availability of form or-acquire by subcontract as "can make or
anotherf responsible source. buy." The prospective contractor must state the

2-24,. Failure to include subcontract provi- reasons for his recommendations of "must make"
sions for adequate protection and care of or "must buy" in sufficient detail for the Con-
Government property that will come into the tracting Officer to determine that sound business
proposed -subcontractor's control, (FAR 45.103), and technical judgment have been applied to

would justify withholding consent until proper each major element of the program.
provisions are included. Other subcontract 2-28. Ii frequently happens that the design
deficiencies that might cause the Administrative status of the article being procured does not per-
Contracting Officer to withhold his consent mit accurate precontract identification of major
would be the failure to, provide suitable imple- items that should be included in the make-or-buy
mentation of Government requirements for Small program. When this is the case and the make-or-
Business and Labor Surplus Area programs, buy program is to be incorporated into the con-
Equal Employment Opportunity Program, Buy tract, the prospective contractor should be
American Act, Davis-Bacon Act, Copeland Act, notified that such items must be added to the

I and other labor laws and regulations. program, when identifiable, under the "Changes
2-25. Consent to a subcontract, or relief to Make-or-Buy Program."

from the requirement for obtaining consent by 2-29. The contractor has the basic responsi-
virtue of the approval of the contractor's pro- bility for make-or-buy decisions; therefore, the
curement system, does not constitute a determi- contractor's recommendations should be ( -

.

nation as to the acceptability of the subcontract accepted unless they adversely affect the
price or the allowability of costs. However, it Government's interests or are inconsistent with
should minimize the requirement for retroactive Government policy. The evaluation of "must
review of subcontracts, except cost- make' and "must buy" items should normally be
reimbursement, unless there is some indication confined to that necessary to assure that the
that the costs may be unreasonable. In all cases, items are properly categorized.
costs resulting from such subcontracts will be 2-30. If the Government directs the place-
subject to the test of allowability. ment of a subcontract and the sub fails to per-

2-26. The written notice to the contractor form, the prime is likely to attempt to disavow
should identify the subcontract and advise the responsibility, since it had no choice in suppliers
contractor of the Contracting Officer's consent and was directed by the Government to the
or refusal. In the case of refusal, the justification named subcontractor. This argument is success-
will be stated. The Contracting Officer may, in ful in court in cases where the Government
his discretion, ratify, in writing, a subcontract imposed the sole source situation after award of
already awarded. Such after-the-fact action con- the contract. However, when the sole source sub
stitutes the consent required by the Subcontracts is named in the solicitation, the contractor
clause, assumes the risk and is not excused from the

2-27. When submission of information with default of the sub. (Aerokits, Inc., ASBCA No.
respect to a prospective contractor's proposed 12324 (1968)).
make-or-buy program is required, the solicitation
should so state, and should clearly set forth any 3. MISCELLANEOUS CLAUSES
special factors to be used in evaluating the pro- 3-1. Among the various clauses of Govern-
gram. The contractor should consider such fac- ment contracts, there are several which arc
tors as capability, capacity, availability of small classified as miscellaneous. The nature of thcsc
business and labor surplus area concerns as sub- clauses range from state, local taxes, and military
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4surity,. to contract gratuities and liability public service, between legislators and Govern-
-insirance. Jnm this-sectionwe, shall examine some ment procurement personnel.
oEftheie.clauses in ,order to.,gain a-better under- 3-6. The clause expressly states that it does

t " r " staniding-lof-tlheir-impo~rtance~n. contract law.gf p i -contnot apply to a contract made with a corporation
3-2; State-m"d Lbcal Taxation Provisions: for that corporations' general benefit. This per-

-nieedeiifGvernment may, not be taxed by mits the Government to contract with a corpora-
the Stie and -Lo subdivisions. Tax -problems tion whose president happens to be a Member of
are"eisentially legiFproblems and Contracting Congress.
0ficers,:sli6uld''request the assistance of legal 3.7. The statute, and the related Title 18
counsel With this specialty. The tax provisions U.S.C. §§ 431 and 432, both have civil and crimi-

06idi fixed-prie coatracts are set fprh in FAR nal aspects. In case of violation, both parties are
Sedtirn 29. 'Br~adly' speaking, they provide that subject to fine. Any prohibited agreement
all applicable Federal, State, and Local taxes be between them is void. If pr4curement personnel
included in the total contract price-except find a situation covered by the statute, they
where exemptions are available at the inception should notify the Contracting Officer for further
of' the contract or unless otherwise stated in the referral of the matter to higher authority.
contract. The ,lause provides for issuance of
exemption ,certificateg, when appropriate. They 3-8. Contract Gratuities Clause. A gratui-
also provide procedures to be followed if an ties clause is included in Defensc contracts,
included or reimbursable tax is levied, removed, except those- for personal services. This clause is
or changed after the effective date of the con- required by law (Title 10 U.S.C. § 2207). The
tract, clause -(FAR 52.203-3) gives the Government

special rights to terminate the contract and, spe-
3-3. There are ordinarily no tax clauses, as cial remedies against the contractor. Termination

such, in cost- reimbursement contracts. How- is allowed if it is found, after a hearing, that a
ever, under FAR Section 31, 'Contract Cost contractor offered or gave any gratuity to any
Principles', taxes paid or accrued by the con- employee of the Government to influence the
iractor in the performance of the contract and contract process. Gratuities include entertain-
according to generally accepted accounting prin- ment and gifts of any type. The clause applies if
ciples are allowable items of cost-where the intent was to secure favorable treatment in
exemptions are not available. Exceptions to this the awarding of t'e contract, or the making of
rule include federal income taxes and excess any determinatic, relating to contract perfor-
profit taxes; taxes related to financing, mance. Violation of the Gratuities clause is also
refinancing, and refunding operations, special a ground for contractor debarment under FAR
assessments on land representing capital 9.4.
improvements. 3-9. If termination is warranted, the

3-4. If state tax authorities refuse to allow Government has the following remedies: (a)
legitimate tax exemptions, a contractor should breach of Contract (contractor default); (b)
immediately report the matter to the Contracting exemplary damages (damages in excess of those
Officer. Instructions by the Contracting Officer measured by the actual harm to the Govern-
usually require a contractor to preserve his ment), from three to ten times the cost of the
administrative and legal remedies by paying the gratuities to the contract; or (c) any other
tax under protest or, if necessary, by withholding remedies provided by law or the contract.
payment pending disposition of his appeal. 3-10. Bribery, graft, and conflict of interest

3-5. Official Not to Benefit Provisions. are three matters widely regulated by law.
The 'Officials Not to Benefit' clause (FAR Congress has passed criminal statutes that prchi-
52.203-1) is the oldest mandatory contract clause bit a Government employee from: (a) accepting
required by statute on this subject (Title 41 money or anything of value to influence an
U.S.C. § 22). It applies to all Government con- official act (bribery or graft); (b) participating
tracts. The clause provides that no member of, personally on behalf of the Government in
or Delegate to Congress, or any Resident Com- official dealings with a firm in which he has a
missioner, shall receive any benefit from a financial interest; or (c) participating as agent or
Government contract. This is designed to attorney or receiving payment for prosecuting a
prevent "jobbing', seeking private gain through claim against the United States.
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311. Title 18 U.S.C. §"203 bar Govern- in contracts, as directed by the Federal Acquisi-
ment officers- and 'agents from directly or tion Regulation, in accordance with 'Title 10
idir tly,-soliciting, receiving or agreeing to U.S.C. § 2306(b) and Executive Order 9001. The
rec ey,"-paymentfor services. relating tooany clause is required in all contracts except those
"eftinitehtcontract, claim -or -other matter in under $25,000 placed by sealed bidding; but it

which- the United States is 4nterested. The does not apply to bonafide employees or bonafide
penalty is a maximum fine of $10,000, imprison- established commercial or selling agencies main-
ment for two. years, and mandatory tained by the contractor to secure business. The

disuaifiaton, from -Federal office. Section 203 clause also prohibits contingent fees for informa-
does not apply to retired military officers who tion leading to a contract. No matter what the
are~not on active duty or otherwise in Govern- paymeni is called, any fee falls within the clause,
ment employ., if it depends partly or wholly upon success in

3-12. 'Part-time consultants, (special getting the contract.
employees who work for the Government not 3-16. Appropriate action is taken when a
more than 130, days in any period of 365 con- violation is discovered. If discovered before
secutive days), are treated separately under the award, the bid or offer may be rejected. During
section; They are subject to it in two matters contract performance, the Government can
only;-those in which they have participated per- annul the contract without liability, or it can
sonally and substantially in their Government recover the contingent fees paid by the contrac-

j capacities, and those pending in the Department tor. Violation of the covenant also justifies
or agency in which they serve. The second res- debarment of a contractor under FAR 9.4. It
triction does not apply, however, if the part-time may warrant referral of the case to the Depart-
employee has served no more than 60 days in the mentof Justice.
preceding 365-day period. 3-17. Differences as to whom are bonafide

3-13. Title 18 U.S.C. § 205 prohibits officers employees and bonafide established commercial
and employees from two activities: (1) they must or selling agencies have made enforcement
not act as agents or attorneys for, or aid or assist difficult at times To promote uniformity, FAR
in the prosecution of, any claim against the 3.408-2(b) and 3-408-2(c) set forth criteria for
United States, (2) nor may they represent any deciding the question. Section 3.401 provides
person or agent as attorney before the Govern- that:
ment in any matter of Government interest. 'Bona Fide Employee . means a person

3-14. Special part-time employees are employed by a contractor and subject to the
treated as they are in § 203, above. They are sub- contractor's supervision and control as to time.
ject to § 205 only in matters in which they have place. and manner of performance. wh& neither
participated personally and substantially in a exerts nor proposes to exert improper influence to
Government capacity. If the employee has solicit or obtain Government contrac, nor holds
served in his agency more than sixty days during out as being able to obtain any Government con-
the year, the section covers all matters pending tract or contracts through improper influence.
before that agency. There are also provisions for 3-18. However, the Federal Acquisition
limited waivers of the section for part-time Regulation recognizes that some concerns, espe-
employees, upon certification of the waiver by cially small business, may employ individuals
the head of the agency and publication in the who represent other concerns and so makes
Federal Register. allowances for them. It should be noted that a

3-15. Covenant Against Contingent Fee Pro- person may be a bonafide employee, whether his
visions. Department of Defense contracts con- compensation is a fixed salary, a percentage, a
tain a clause 'ntitled 'Covenant Against Con- commission, or other contingent basis when cus-
tingent Fees' krAR 52.203-4). The clause is tomary in the trade, but his employment must
intended to prevent the use of purchased indicate some continuity. It must not be related
influence in obtaining Government contracts. to obtaining specific Government contracts.
Thus, it requires a warranty from the contractor 3-19. Neither an individual nor an agency is
that he did not employ any person to solicit or a bonafide employcr if he or it seeks to oblahi it
secure the contract for a commission, percen- contract through improper influence. Nor is it
tage, brokerage, or contingent fee. It is included bonafide if it claims to be able to obtain coi,,racts
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-in,:ihat manner. Improper influence, under the tive, determines that the interests of the Govern-
clause, means influence, direct or indirect, that ment require otherwise. Delay in furnishing the

- -~-(t)di to mduce-a Government employee to con- information is not treated the same as is refusal.
d teaw , of a contract on other than the Refusal requires rejection of the bid or offer.'"- ~ ~ ~ ' mnsothmatter.

its of." t.e 3-25. Military Security Requirements. A
.3-20. Solicitations .for bids in sealed bid contract with the Government may involvejprocurementsW-contain 'a, representation, that the "classified" military information or matter which

Niddermust-,make'with regard to contingent fees. the contractor must keep safe agaist unlawful
Similar,.representations -are .obtained from the dissemination, duplication -or observation in the
contractor in negotiated.iprocurements. A form is interest of national security. This includes not
aivailable for inclision in the solicitation. It states only plans and specifications, or any other docu-
tl"at"the bidder represents that he has, or has not, ments, containing such information, but also oral
employed any company or person, other than a information and recordings and all physical
full-time °bonaide employee working solely for objects, such as the products and the materials
thebidder, to solicit or secure the contract. The from, or with which they are made, and the
for* also requires the bidder to.state whether he processes involved in their manufacture. Hence,
hakor has not, paid or agreed to pay any person all contracts which are classified by a Depart-
other than a. full-time bonafide employee work- ment as "Confidential" or higher, and any other
mg,-solely for the bidder, any fee or other pay- contracts, the performance of which will require
ment contingent on, or to result from, award of access to classified information or material, must
the contract. contain a Military Security clause. Pursuant to

3-21. Note that the representation the the provisions thereof, the contractor undertakes
bidder makes in this form is broader than the to safeguard all classified elements of the con-
coverage of the covenaht. As explained above, it tract and to maintain a system of security con-
i snot essential that selling agencies be employed trols within his own organization, in accordance

ll time to avoid a violation; yet the representa- with Government prescribed stahdards.
tion requires an affirmative statement whenever 3-26. Representatives of the military
such employment occurs. This is intended to departments having security responsibility over
reveal the possibility of a violation. The Con- the facility and representatives of the contracting
tracting Officer can then follow up preliminary military departments have the right to inspect, at
information by a request for more detailed data. reasonable intervals, the procedures, methods,

3-22. If an offeror or bidder fills in either and facilities utilized by the contractor in coin-
part of the representation in the affirmative, he i plying with the security requirements under the
required to submit Standard Form 119, "State- contract.
ment on Contingent Fee--' Submission is usually 3-27. If, subsequent to the date of the con-
required only from successful bidders and con- tract, the security classifications or security
tractors. Information may also be requested from requirements under the contract are changed by
the contractor, if it is needed, to decide whether the Government, and the security costs under
the covenant against contingent fees would be the contract are thereby increased or decreased,
violated, the contract price is subject to an equitable

3-23. However, an offeror or bidder who adjustment by reason of such increased or
has previously completed the form may be decreased costs. Furthermore, the equitable
allowed to reaffirm it. He does this by submitting adjustment is accrmplished in the same manner
a signed statement telling: (a) when the form was as if such changes were directed under the
submitted; (b) identifying, by number, the invita- Changes clause in the contract.
tion or contract that was involved; and (c) 3-28. The contractor is required to insert in
representing that information in the form, as pre- all of his subcontracts, which invoive access to
viously submitted, is still true and applicable, classified information, provisions which conform

3-24. In sealed bid procurements, contract substantially to the language of the clause dis-
award need not be delayed pending receipt of cussed herein. The contractor also agrees to sub-
Standard Form 119, or the substitute satement. mit for security clearance 2ny subcontractor pro-
But, in negotiated procurements, ft should be posed by him for furnishing supplies and services
delayed unless the Secretary, or his representa- which will involve access to classified informa-
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,tion.. insurance policies, in order to eliminate or

3.29. It sliould be noted that the contract reduce prohibitively high insurance costs.
.clause priiting Assignment of Claims" pro- Examples are (1) the practice of excusing con-

videsithat in,1o event, -shall cties of the con- tractors under a Flight Risk clause from respon-d: " sibility for loss or damage to aircraft resulting
tract, or -of any- plans, specifications, or other srbilit es or dag toacat re t

,doduments-relating to he -work under the-con- from flight testing, and (2) blanket accident
;t-kt, if marked "Top- Secret', "Secret", or insurance covering employees exposed to -extra

Confldential , be furnished to any assignee hazards and made available at preferential cot.

thereuaderwithoul prior wrtten authorization of 3.32. The principle of assumption of risk by
-the Contracting -Officer., Even aprt, from the the Government can be extended to cover the
,contractual'obligation, unauthorized disclosure of whole performance of a contract in cases where

4 - clissifled information might subject a contractor the contractor is .ontemplating hazardous work
to criminal penalties under the Espionage Act. for the Department of Defense, and finds liability

330. Liability Insurance. The cost- and property damage hsurance extremely expen-

reimbursement contract contains a provision that sive, or impossible to obtain. When the contrac-

the -contractor shall procure and maintain such tor insists on getting a broader indemnification

b nds and insurance in such forms, in such than is permitted by the standard FAR clause

amounts, and for such lingth of time as the Con- referred to above, it is sometimes necessary to
tracting Ofcer may require, and the contractor resort to special statutory authority.

-will be reimbursed for such bonds and insurance. 3-33. Under a cost-reimbursement type con-
Itals6 provides that the contractor shall give the tract, it may be stated generally that if a contrac-
Contracting Officer notice of any suit begun, or tor is not chargeable with any breach of his con-
claim made, against him arising out of the per- tractual duties and obligations, he may be reim-
:fonmance of the contract, the cost of which is bursed for losses or damages incurred in the per-
reimbursable to the contractor, and the risk of formance of the contract as an element of his

which is uninsured; or in which the amount actual costs.
claimed exceeds the limits of the cove"ag- under ',

-his insurance policies. The contractor is required ,
-to furnish the Government with all pertinent
papers received. It further providm that, in cer-
tain cases, the contractor will assign to the
Government all his rights arising out of the
asserted claims, except those against the Govern-
ment. If required, the contractor will authorize

representatives of the Government to settle or
defend the claim, and to represent or take charge
of any litigation affecting the contractor, to the
extent that third party claims against the contrac-
tor are covered by insurance. However, in the
absence of such insurance, or in the case of
excess liability, the settlement of claims of third
parties caused by employees of the contractor in
the performance of the contract, as well as com-
pensation to employees for industrial injuries or
occupational diseases suffered in the performance
of the contract, might well be items of allowable
Costs.

3-31. Normally, in fixed-price contracts, the
Government is not concerned about insurance
coverage maintained by the contractor or even
the lack of it. However, in some cases, where
the Government work is separable from the
contractor's other activity, the Government
assumes the risks, or makes available special
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CHAPrER 16

THE DISPUTES PROCEDURE
This- ,chapter will concern itself with the 2. THE PRE-CDA DISPUTES CLAUSE

disputes, prqes in the Government contract 2-1. The standard pre-CDA Disputes
-"context. We~will, study the nature of the process, Clause was contained in the General Provisions
both~old- and new. This is so -because the Con. of the fixed-price supply contract. It read as fol-
tract Disputes Act of 1978 (hereafter the CDA) lows:
-has significantly changed the historical disputes
procedure by the introduction of a statutory pro-

.cesso having major differences for resolving (a) Except as otherwise proWdd in this contract.

conflicts arising under a Government contract. any dispue concerning a qution offact arising
under this contract which Is not dios of by

1. "DISPUTE" DEFINED agreement shall be decided by the Contracting

1-1. A "dispute" must be more than a mere Oicer, who shall reduce his deciion to writing

disagreement bcween the contracting parties. To and mail or otherwise furnish a copy thereof to

launch the disputes process and to put an end to the contractor. The deciion of the Contracting

the discussions concerning the disagreement, a Offcer shall be final and conclusive unless, within

'final' decision by the Contracting Officer is 30 das from the date of receit of such copy, the

rqr.contractor mails or otherwise fndishes to the::,. required.
Contracting Officer a written appeal addressed to

1-2. Once such final decision is made, we the Secretary. The deciion of the Secretary or his
are thereafter engaged in the "verbal contro-. ,duly authorized repreenttive for the determina-
versy" which is the dictionary definition of tio of such appeals shall be fincl and conclusive
"-dispute". Although another dictionary definition unls denined by a omr of con t juncd-

' of 'dispute" is to "argue irritably or with irritat- ictton to have been fraudulent or coprclou or
ing persistence," the disputes process is intended abitrary, or so grosy ,rroeo as necesa ly to
to put an end to such argument. imply bad faith, or not sVpwt by substntal

1-3. A dispute is an honorable proceeding. evdenc In connection with any appeal proceed-
Honest disputes over performance and interpre- ina under this clawse the contracor shall be
tation of contract provisions can arise in even affored an opportunity to be heerd and to offer
the smoothest contract situations. However, evidence In suppo of it appeaL Pe ng final
honest differences do not indicate bad faith by decision of a dispute hereunder, the contractor
the questioning party. Even the clearest contract shall proceed diligently with the performance of
terms and conditions can give rise to the neces- the contract and in accordance with the Contract-
sity of interpretation. Resolution by mutual ing Offier's decision
agreement is frequently possible. When agree- ) Th "Disputes clause does not preclude
ment is not possible, statutory or regulatory reso- consideratio of law questions in Connection with
lution is provided. Such resolution takes the decbions provided for in paragraph (a) abow pro-
form of administrative or judicial remedies. vi" that nothing in this contract shall be con-

1-4. Historically, administrative remedies strued as making final the decision of any admin-

were provided for by contract provision, e.g., istrative officaL reprsative, or board on a
the Disputes Clause. Judicial remedies, provided question of low.
for by statute, were available in certain cases 2-2. A thorough understanding of this
where the Government waived its sovereign clause is necessary for two reasons: (1) disputes
immunity and consented to be sued. The princi- arising prior to the effective date of the CDA (I
ple that "one must exhaust one's administrative March 1979) may still be in the process of reso-
remedies before seeking a judicial remedy" pre- lution under this provision, and (2) the new
vailed until the passie; of :he CDA. Disputes Clause under the CDA (which follows,

infra) presumes knowledge of the disputes pro-
*' ces as more clearly defined by the historical

provision, above.
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2-3. Since this clause iL of more than histor- fact: ... fraudulent, or capricious, or arbitrary,
ical significance, a further study of its provisions or wo grossly erroneous as necessarily to imply
is in order. An analysis of its provisions follows: bed faith or not supported by substantial evi-

(a) 'Except as otherwise provided in this dence The student of Administrative Law will
contract..." This phrase suggests that other recognize these grounds as being in common and

methods of resolution of dispute provided by the general use in the administrative appeals process.
-con tract, ,eg., liqudae damages, my be in Unfortunately, the latest disputes provision

nr . q d(which follows) does not call out these elements,
referring only to the CDA which continues to

(b) '...any dispute concerning a ques- recognize these Anti-Wunderlich standards. Of
tion of fact arising under this contract which is great significance to both the Government and
not disposed of by agreement..." This adiinis- the contractor, the parties exe now imputed with
trative resolution is concerned with the disposi- knowledge of these standards by operation of
tion of issues of fact. We also note that-disposal law, since they are included in the statute (CDA)
of disputes by agreement between the parties a even though no longer in the regulation
emphasized and encouraged by reference to such (Disputes Clause).

cbdisposition. (g) 'in connection with any appeal
(c) O I... shall be decided by the Contract- proceeding under this clause, the contractor shall

ing Officer. At this point, the realities of be afforded an opportunity to be heard and to
contracting with the Government strike home. offer evidence in support of its appeal.' This is
The uninitiated contractor may be shocked to the other element of due process: an opportun-
learn that the so-called equal bargaining positions ity to be heard. This portion of the clause is cur-
of the parties seem to be contradicted by a pro- sory and incomplete. Offering evidence in sup-vbio perittig aunilateral decision by the

permitting a port of an appeal is only part of the story.
Government's agent on questions of paramount Everything required by administrative due pro-
imlportance, cess is included, e.g., a fair hearing in a proper

(d) who shall reduce his decision to forum, a good record, the opportunity to cross-
writing and mail or otherwise furnish a copy examine, proper rules of procedure, etc.

thereof to the contractor.' This is the first ele- (h) 'Pending final decision of a dispute
ment of due process - fair notice. There must be hereunder, the contractor shall proceed diii-
a writing and the writing must be furnished the gently with the performance of the contract and
contractor, in accordance with the Contracting Officer's

(e) 'The decision of the Contracting decision.' Here, again, we squarely face the uni-
Officer shall be final and conclusive unless, lateral authority of the sovereign in making a
within 30 days from the date of receipt of such decision binding the contractor to continued per-
copy, the contractor mails or otherwise furnishes forance, though it may vehemently disagree
to the Contracting Officer a written appeal with such decision. The penalty for failure to
addressed to the Secretary.* This portion of the continue performance would be a breach of the
clause does not mean what it purports to say. contract and a total termination by default.
The 30-day limitation, though firm in the opinion (i) The balance of th" clarse (sub-
of the ASBCA (Maney Aircraft Part Inc., paragraph (b)) reiterates the Anti-Wunderlich Act
ASBCA 14363, 70-1 BCA 8076) was considerd caveat that questions of law, though considered
by the Court of Claims to be contractual, not in the administrative adjudication, ca, only be
jurisdictional, and thereby waivable for 'good finally resolved under the judicial function.
cause' or 'justifiable excuse,' (Ct. Cl. 191-70,
June 20, 1973). Further, app as addressed to There we have it - administrative adjudica-

the Contracting Officer were considered proper tin explamed in brief. This 'old' cause is still
by virtue of the law of agency whereby notice to operative in contracts entered into prior to 1

the agent is imputed to the principal. March 1979. It contcins elements which the
"new' clause omits; it appears to be more

() The decision of the secretary . . . definitive &ad precise in its terminology; it is the
etc... .' i. probably the most noteworthy por- fundamert for a thorough understanding of the
tion of the clause since it embodies the Anti- disputes proced*f re, whether historical or
Wunderlich Act (see infra) grounds for appeal of current. It cannot be dismissed as of no further
administrative determinations on questions of
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force- and effect, and it must be thoroughly new An:i-Wunderlich standards. The Court's
undestoo and'digested.,by the serious student Commissioner (now Trial Judge) allowed the

-of aministrative procedure. introduction of new evidence (de novo) despite
N'' •the Government's position that the review

-&, ' THE DISPUTES PROCESS IN sISTORI- should be made on the administrative record.
CAL PERSPECTIVE Citing Volentine and Littleton v. US, 136 Ct. C1.

3-1. An important, part of understanding 638, the Court held that trial in the Court of
the disputes process is a study of the major hi- Claims should not be limited to the administra-
tofical events leading up to the CDA of 1978. tive record, but should be de novo. The Govern-

significant procedural events follow: ment appealed to the U.S. Supreme Court. That
Court reversed, with well-reasoned dissents, the(a)majority upholding the principle that appeals

In this case, the contractor sued in the Court of shall be made on the administrative record. The

ClOaims, following a disagreement with the Con- contractor, however, was ultimately victorious
tracting Officer's decisions on various disputes wherein by Private Law 91-234 (January 2, 1971)
-duiing performance of a contract to build a dam. its case was reviewed by ENGBCA which
The Court of Claims granted relief on the basis decided some 27 years (August 30, 1973) after
that the depa.tmental decision was 'arbitrary,' the contract was initiated that the contractor was
'ciprizcious,' and grossly erroneous.' Fraud entitled to its claim. Knowledgeable contracting
was neither alleged nor proved. The Supreme personnel still refer to protracted, long- coatinu-
Coi.,t held that the finality of the department ing, and still unresolved matters by the epitaph
head's decision must be upheld unless it were "Shades of Bianchi's ghost!'
founded' on fraud, alleged and proved. Citing
cases upholding the finality of departmental (d) US. . Utah Construction and Mining
decision-making (U& Y. Moorman, 338 U.S. 457) Co., 384 U.S. 394 and U. v. Anthony Grace &
and the necessity of proving fraud (U.& v. Sons Inc., 384 U.S. 424 (1966). These cases, both
Colorado Anthracite Co, 225 U.S. 219, 226) or at heard on the same day by the Supreme Court,
least gross mistake implying bad faith (Ripley v. reaffirmed the importance of the administrative
U.&. 223 U.S. 695, 704) in order to gain relief, remedy and the exhaustion of such remedy
the only ameliorating factor of what otherwise before seeking judicial relief. It was reiterated
could be considered a harsh anti-contractor posi- that the record made before the Board was the
tion was the Court'sVstatement. .If the standard record upon which an appeal would be made.
of fraud that we adhere to is too limited, that is a There would be no trial de novo except in certain
matter for Congress.' exceptional situations. Once again, the Supreme

Court resoundingly reaffirmed its support for the(b) he Adminitrativeadministrative process.
(An-Wunderich Act), 41 U.S.C. §§ 321 and 322,
May 11, 1954. By this Act, Congress acted to (e) S & E Contractor Inc . U.S., 406
ameliorate the impact of the decision in the U.S. 1, (1972). Here again, a construction con-
Wunderlich case. Simply stated, four new tractor with the AEC was refused payment for
grounds for relief from administrative decisions certain claims upon which the parties in privity
on questions of fact were added to the court- were agreed. However, the Comptroller Gen-
mandated standard of fraud: 'capricious, or eral and, later, the Department of Justice refused
arbitrary or so grossly en-oneous as necessarily to recognize the accord and took a position con-
to imply bad faith, or is not supported by sub- tra both the AEC and S&E. The Government, in
stantial evidence.' fact, was appealing its own decision! Was this a

c)U& Y. Carlo anchi & Co.. Inc., 373 'dispute' within the purview of the Disputes
(c) In ar o nuon cnt, Clause? The matter was resolved when theU.S. 709 (1963). In an'other construction contract Supreme Court, in one fell swoop, took the

involving the building of a diversionary tunnel, Suproler n one fe sonta te

the contractor sought relief under the Changed Comptroller General out of the contract appeals
Conditions (now Differing Site Conditons) arti- process and denied the Department of Justice's
cle of the contract. Following the denial of its claim of the right to represent the Government
appeal Lz ore the Board of Claims and Appeals appealing a decision of an administrative
of the Corps of Engineers (1948), the contractor agency, other than in caems involving fraud. So

appealed to the Court of Claims (1954) under the we see that the attempts to interpret and clarify
the provisions of the Administrative Disputes 4
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-Act of 1954 (Antl-.Wuderlich Act) continued, (7) 'Interest on ccjtractor claims now
K' .l uding to-the ultimate resolution in the CDA of accrues from the date the claim is- received

1978. rather than from the date of the Contracting

'95-63;(f) The Contract Disputes Ac! of 1978 (P.L. Officepos decision.
04-63, -92 Seat 23 .83). This Act culminated the (8) Stiff" anti-fraud provisions on contrac-

long process of interpretation of administrative tor claims are now operative.
reso8ltion of contract disputes. We will analyze (9) Except for TVA cases, District
it- iroviio s below. Courts no longer have jurisdiction over contrac-

tor appeals.
4. THE CONTRACT DISPUTES ACT OF 1978 (10) BCA personnel are subject to a

4-1. The Act, following certain reforms careful selection process and board status and
proposed by the Commission on Government prestige are further enhanced.
Procurement (1972), provides for significant

clug n Gvermen cntrct emeies Itin4-3. As a result of the CDA, Boards of
change~s in Government contract remedies. It in Contract Appeals now appear to have the status
fact "judicializes" the disputes process to a high
degree. It provides for procedures that shall be and jurisdictional authority of 'administrative
! followed in all ontracts entered into sine 1 courts'. This is not surprising in that the entire

c 19 history of the administrative process as reviewed
in the significant procedural events in the histori-

4-2. The CDA in its entirety can be found cal perspective of the disputes process, above,
under Chapter 16 of Appendix F in this text. has favored the establishment of such adjudica-
However, a brief summary of its most pertinent tory bodies.
provisions is in order:

4-4. In summary, we now have statutory
(1) It confers jurisdiction in Boards of authority supporting the process of settlement of

Contract Appeals on 'all claims arising under (or disputes in Government contracts. With the
related to) the contract.' The Boards thereafter enhancement of the status and jurisdictional
have had authority to hear and decide not only authority of Boards of Contract Appeals under
the usual, historical disputed claims, (e.g., con- the CDA, we can expect continued growth in
structive changes; equitable adjustments), but significant decisions affecting Government con-
also claims involving reformation, rescission or tract relationships.

breach of contract.

(2) The 30-day appeal period following a 5. THE 'NEW' DISPUTES CLAUSE
Contracting Officer's final decision is now 5-1. The CDA of 1978 was the 'enabling'
extended to 90 days. act. It remained for the regulation to implement

(3) A certification requirement has been the Act by incorporating its provisions, in part,
added. The contractor must now certify that its in the 'new' Disputes Article.
claim is accurate and complete to the best of the 5-2. At least two 'temporary' or 'interim'
contractor's knowledge and belief and that the disputes clauses were tried and discarded. Imple-
claim is made in good faith. menting the Act by regulatory provisions

(4) The Office of Federal Procurement became no small task. The present clause bears
Policy (OFPP) gains additional stature by becom- the same type of analysis which we afforded the
ing involved in the organization of Boards of 'old' Disputes Clause earlier in this chapter.
Contract Appeals and in issuing rules of pro- First, however, the clause in its entirety follows.
cedure in administrative adjudication by such 5-3. DISPUTES (April 1984)
boards.

(a) This contract is subject to the Contract
(5) The contractor now has the option of Disputes Act of 1978 (41 U.&C it 601-613) (the

choosing an administrative or judicial remedy. It Act).
may now appeal to a BCA or directly to the (b) Except as provided in he Act all disputes

U.S. Claim Court arising under or relating to this contract shall be
(6) The Government now can seek judi- resolved under this clause.

cial review of board decisions (contra S & E, (c) 'Claim' as used In this clause, means a
supra). written demand or written assertion by one of the

contracting parties seeking, as a matter of right,
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the paymet qf nose In a sum cotin, At as povided In the Act.
aV 4 00nt or interpetation of contract teeM or (S) The Government shall pay interest on the

, ', other rdlkf ari ig under or resling to this on- amount found due and unpaidfron (1) the date

i t a rising underts a on ta t nlike tr et f reauing ), or (2) the date payment
-be resolved under a contract clauks that provides otherwise would be duc if that date is later, until
for the rlkf aght by the claimant Howver, a the date of paymenL Simple Interest on claims
written demand or written amrtion by the con- shall be paid at the rate. fixed by the Secresary of
t1c1 seking th, payment of money eceein the Treasury as provided in the Ac, which is
$50,000 Is not a claim under the Act until alicable to the period during which the Con-
CrtW d as rem d by subparagra (d)(2) tracting Officer receives the claim and then at the
below. A voucher. Invoce, or other routine request rate apllcabl for each 6-month period as fixed
for payment that is not in dispute when submitted by the Trasury Secretary during the pendency of
is not a claim under ihe Act. The submission may the claim
be converted to a claim under the Ac by comply- (h) The contractor shall proceed diligently with
ig with the submission and certaowtion require- performance of this contract. pending final resolu-
ments of this clause i It is disputed either as to tifot of any request for relief, claim, appeal or
liability or amount or is not acted upon in a eta- action arising under the contract. and comply
sonable time. with any decision of the Contracting Officer.
(d)(1) A claim by the contractor shal, be made Alternate I (APR 1984). If it is determined

in writing and submitted to the Contracting under agency procedures, that continued perfor-Ofst for a Written decision. A claim by the mance i necessary pending resolution of any

Government against the contractor shall be sub- claim arising under or relating to the contract,
ject to U written decision by the Contracting substitute the following paragraph (h) of the basic
Ofcer. clause:

(2) For contractor claims exceeding S54004 (h) The contractor shall proceed diligently with
the contractor shall submit with the claim a perfrmance of this contract pending final resolu-
certifwailon that - tion of any request for relief, clam, appeal, or

(i) The claim is made In good faith action arising under or reintaag to the contract,
(ll) SuPorting data are accurate and cam- and comply with any decision of the Contracting

plete to the best of the contractor's knowledge and Ofcer.
beleflcand 5-4. Following is a brief analysis of the(iii) The amount requested accurately reflects provisions of this new Disputes Clause.
the contract adjustment for which the contractor

believes the Government Is liable. (a) "This Contract is subject to the Con-
(3)(i) If the contractor is an individual, the tract Disputes Act of 1978." This sentence sim-

certification shall be executed by that individual ply affirms the statutory nature of the disputes
() If the contractor is not an individual, the process. Caveat, however, by this broad, general

ccrtlfcation shall be executed by-. statement, one involved in Government contracts
is presumed to know the content and require-

(A) A senior company official In charge at is u to k e n r
the contractor's plant or location Involved; or ments of the CDA.

(B) An officer or general partner of the (b) "Except as provided in the Act, all
contractor having orera! respnsibility for the disputes arising under or relating to this contract
conduct of the contractor's affairs shall be resolved under this clause." This broad
(e) For contractor claims of $5a000 or less, the grant of authority reaffirms that the act applies to

Contracting Officer must If requested in writing all disputes on matters "arising under or relating
by the contractor, render a decision within 60 to" the contract. Thus, BCA's now have all of
days of the request For contractor-certifed their old authority as well as the new authority
claims over $50,000, the Contracting Officer to decide disputes "relating to" the contract. The
must, within 60 days, decide the claim or notify agency boards now have the same powers as the
the contractor of the date by which the decision Court of Claims to grant relief in respect to
will be made. claims arising under the Act. Since relief may be
(0 The Contracting Officer's decision shall be granted in "all disputes," it may extend to cases

final unless the contractor appeals or files a suit involving breach of contract and certain kinds of
relief formerly available only under P.L. 85-804,
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ei.c, rescission or reformation for mutual mistake. (g) 'The Government shall pay interest
Note, however, that not all requests for relief on the amount found due and unpaid

under .P.L.o 85-804 are considered claims under Interest on contractors' claims now has a statu-
t6e CDA. Note, also, that contracts with foreign tory basis. It shall now be paid from the date of
governments,- international organizations, or receipt of the claim by the Contracting Officer,
agencies theeof are exempted if the Secretary or from the date payment otherwise would be
determines that such exception is in the public due until the date payment is made. The interest
interest, rate shall be at rates periodically fixed by the

-(c) The clause carefully defines certain Secretary of the Treasury.

significant terms in subparagraph (c), e.g., "claim, (h) The (h) and alternate (h) clauses
voucher, invoice, or other routine request for require the contractor to continue performance
payment. . .' It is interesting to note that the pending resolution of any appeal, claim, action

4ctuse states that a written demand by the con- or request for relief. Subparagraph (h) deals with
tractor seeking payment is not a claim until such matters 'arising under the contract'; -alter-
certified under the provision below. Subpara- nate (h) extends to action "arising under or
graph (cXiii) continues to require a writing and a related to" the contract. It is clear that the pur-

Contracting Officer's decision. pose of adjudication under this clause, whether

(d) 'For contractor claims exceeding administrative or judicial, is to render relief that

$50,000, the contractor shall submit ..... .a is quick, inexpensive and expedient while the

certification...." This subparagraph requires a parties in privity continue performance, if such

certificaton of the contractor's claim. Since the remains. Alternate (h) recognizes that perfor-

Act specifies penalties for fraudulent claims, the mance of some contracts may be so vital to

certification cannot be taken lightly by the con- national security or to the public health and wel-
trtcting parties. Mixed views about such fare that such performance must be guaranteed

certification prevail; what is certain, however, is regardless of the nature of the dispute or claim.
that certification is here to stay. Quaere: After 5-5. At this point, a general comment con-

ccrtifying a firm claim, can the contractor accept cerning the purpose of the Act is in order.

a lower settlement without becoming vulnerable Foremost, the Government's policy continues to
to charges of fraudulent claim? Quaere, further: be to resolve disputes by mutual agreement.

What impact will this provision have vis a vis Informal discussions seeking to resolve trouble-
contractor notification of claims (FAR 43.104) some issues are encouraged. The Contracting

and the economic consequences of early submi.- Officer continues to be the central figure in the

tal where interest on such claim is concerned7 disputes process and is authorized, within his or

(e) 'For contractor claims of $50,000 or her warrant, to decide or settle all claims relat-

less, the Contracting Officer must. . . .render a ing to the contract. However, such authority

decision within 60 days.... ." Here we have an does not extend to a claim or dispute for penal-

attempt to 'deadline' Contracting Officer's ties or forfeitures which at.other agency, by sta-

decision-making. It should be understood that tute, is authorized to determine or to any claim

the reasonableness of the specified time periods involving fraud. It is obvious that the CDA not

will depend on many relevant factors, e.g., the only enhanced the authority of the BCAs but

adequacy of supporting data; the size and com- also that of the Contracting Officer.
plexity of the claim, etc.

6. THE FEDERAL COURTS IMPROVEMENT
( ') 'The Contracting Officer's decision ACT OF 1982 (HR 4482)

shall be final unless the contractor appeals or ffies
a suit as provided in the Act.' Once again, the 6-1. A new law, of considerable importance
contractor is presumed to know what the Act in any study of the Disputes procedure, was
requires. No longer do the Anti-Wunderlich effective 1 October 1982. Following the 'Court
grounds (i.e., fraudulent, or capricious, or arbi- of Appeals for the Federal Circuit Act of 1981',
trary. . . etc.) appear in the clause, though which established the Thirteenth (Federal) Cir-

retained in the Act. The novice contractor, how- cuit, the Court of Claims and the Court of Cus-

ever, will undoubtedly need considerable assis- toms and Patent Appeals were merged into a

tance in prosecuting its appeal under the CDA. U.S. Court of Appeals for the Federal Circuit by
the Federal Courts Improvement Act of 1982.
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6-2. The New Federal Circuit Court has
jurisdiction over appeals in contract and patent
infringement esses, appeals in ceitain interna-

Itional trade and tariff matters, and appeals from
decisions of theMerit Systems Protection Board.

6-3. The Trial Division of the former U.S.
Court of Claims has become the "U.S. Claims
Court", and-conducts trials in matters within the
jurisdiction of the new Federal Circuit Court. It
has exclusive jurisdiction to grant injunctive
relief, declaratory judgments, and any extraordi-
nary or equitable relief deemed to be proper in

pre- contract award matters. Further, this Clai
Court is authorized to provide an entire remedy
(e.g. restoration to office; correction of records)
and may exercise the power to remand in
appropriate cases. Specifically in regard to the
CDAof 1978, the Claims Court has jurisdiction
in "direct access' cases.

6-4. The careful student of Government

contracts will note that: (1) the U.S. Court of
Appeals for the Federal Circuit will exercise
appellate jurisdiction in CDA cases; (2) The U.S.
Claims Court will act as trial court, with
exclusive jurisdiction in certain pre-award
matters, and (3)-as of I October 1982, the jurisd-
iction as well as the name of the former U.S.
Court of Claims have been significantly altered

)concurrent with the addition of the new Federal
Circuit Court of Appeals.

7. SUMMARY OF CHANGES

7-1. Now that we have dissected the
disputes articles, old and new, and have absorbed
the administrative adjudicatory process in histor-
ical perspective, a summary of changes as a
quick-reference is in order.

7-2. The table that follows contains, in
columnar format, the action or event (in order of
its appearance in the CDA), the result or
requirement under the 'old' (pre-CDA) disputes
process, and finally, the result or requirement
under the CDA of 1978.

THE DISPUTES PROCESS
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THE DISPUTES PROCESS

Pro-CDA CDA of 1978

1. Fraudulent claims Not covered as Contractor liable for
such amount equal to

unsupported part of
claims plus costs for
up to 6 years from
commission.

2. Time limit on Reasonable time Up to $50,000-60 days
Contracting Over $50,000-60 days
Oices or notice of additional
decisions time required.

3. Claims Not required Required over $50,000
certification

4. Appeal to BCA 30 days 90 days
from C.O.'s
decision

5. BCAs Established and Statutory coverage;
regulated by OFPP/Agency
agency

6. Accelerated Up to $25,000 Up to $50,000 at
procedure Contractor's option;
before BCA's 180 day deadline for

decision

7. Appeal of BCA
decisions to
Court of Appeals
for the Federal
Circuit (CAFC)

Contractor 6 years 120 days
Government No right of 120 days with Agency

appeal Head and Attorney
General approval

8. U.S. District Juris up to No juris. (except in
Courts $10,000 TVA cases)

9. Small claims Covered under Up to $10,000,
before BCA's accelerated nonappealable decision

procedure above required within 120
days
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Pro.CDA CDA of 1M7

10. Direct access to Only on pure Up to 12 months from
US Claims Court by questions of law Contracting Officer's

* Conitractor decision

11. BCA fnaity Only on Same
questions of
fact; Anti-
Wunderich Act
standards apply

12. BCA jurisdiction Questions of 'All claims" arising
fact arising under (or related to)Iunder the the contract

13. BCA subpoe.na None Authorized; enforceable
power through USDC

14. Interest on Payable from Payable from date
Contractor clairn8 date of Contracting Officer

Contracting receives claim

Decision
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CHAPTER 17

* REMEDIES OF THE CONTrRACTOR
An 4iialysis of contractor remedies, era, however, noting the reformation authority

'exclusive of those availible under the Disputes in the Boards and U.S. Claims Court under the
"Clause, is presented an this chapter. Most cer- Contract Disputes Act of 1978, has refused to
-tAiinly, disputes betw6-n',the Government and take jurisdiction of such cases. (84-1 CPD Para
'onutractor should be- avoided by both parties, 65).
but this is posible only if an agreement can be 1-4. The Comptroller General does have

'negotiated. The Disputes Clause of the contract the power to remit liquidated damages assessed
provides a framework within which most against a contractor. This authority stems from

, disputescan be resolved, but there may be some the Armed Services Procurement .- t of 1947.
differences which will be determined by refer-
ence to other avenues of relief. 2. RELEF UNDER PUBLC LAW 85-804

1. CLAIMS TO THE COMPTROLLER GEN- 2-1. Public Law 85-804, August 28 1958, as
ERAL implemented by Executive Order 10789, dated

14 November 1958, and amended. by Executive
1-1. The Comptroller General has histori- Order 11051, dated 27 September 1962, provides

cally had a large role to play in aiding contrac- relief to contriciors in certain extraordinary
tors. Beginning in 1921 at the inception of the situations (50 U.S.C. §§ 1431.1435). The Act
General Accounting Office, 'settling and adjust- empowers the President to permit agencies con-
ing" claims for and -against the Government cerned with national defense to enter into or to
under authority of section 71 ,of the Budget and modify contracts without regard to other provi-
Accounting, Act of 1921 was a part of Comp- sions of law. By Executive Order, the President
troller General's statutory authority. Over the authorizes the Secretaries of the Army, Navy,
years his decisions regarding contract claims and Air Force to exercise his authority under the
became increasingly-numerous. Act. Relief under the Act requires a formal

.I-2 Our discussions inChapter 16, includ- determination that it facilitates the national
ing' the Supreme Court decision in S&E Contrac- defense. (FAR Part 50).
tor, Inc., v. U.S, followed in 1978 by the Con- 2-2. An essential difference exists between
tract Disputes Act, show that these develop- the relief made possible by Public Law 85-804
ments have effectively sealed off the post-award and any action taken under the Disputes Clause.
-Disputes area from Comptroller General con. The Disputes Clause provides for settlement of
.sideration. Indeed the Comptroller General in his disagreements having to do with the contract as
recent decisions says that he has no authority written. Public Law 85-804 authorizes relief out-
over claims involving the administration of con- side the provisions of the contract; the original
tracts (84-I CPD Para 68), nor Labor Depart. agreement itself may be changed. However,ment wage determinations (84-1 CPD Para 172), stringent restraints are contained in the law to
nor Freedom of Information Act disclosures prevent abuse of this extraordinary remedy.
(84-1 CPD Pam 7), etc. He refers the contractors 23. Tp of Contract Modifiction Under
to the Contract Disputes Act of 1978. the Act. There are three main types of relief

1-3. Protests. If the Comptroller General's under the Act: amendments without considera-
authority in government contracting could be tion, amendments correcting mutual mistakes,
summed up in one phrase, it would be "bid pro- and formalization of informal commitments.
tests'. These were discussed supra in Chapter 4. (FAR 50.302).This is cold comfort to successful bidders, for 2-4. Amendments Without Consideration.
how many successful bidders would protest the Traditionally, no officer or employee of the
award to themselves? Some have. They have Government may amend a contract without
claimed a mistake in bid -- a mutual mistake -- in
effect, requesting reformation of contract after obtaining some additional contract benefit (con-
award. Of course, they wish to keep the award, sideration) for the Government. Under Public
but correct the mistake. The Comptroller Gen- Law 85-804, this principle gives way to the con-
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S-cept that the interests of national defense may was made.
justify an amendment without consideration. 2-9. Authority to Grant Relief. The Secre-

2-5. The finding that the national defense tary of each Department has established a Con-
will'be facilitated by an amendment depends on tract Adjustment Board to make decisions under
4WO factors: (1) an actual' or threatened loss of Public Law 85-804. Each Board consists of a
'vi supplies or .services under a defense con- chairman and not less than two nor more than
iract,.oi (2) an impairment (caused by such loss) six other members. It may approve, authorize,
of the productive ability of a contractor whose and direct appropriate action in all cases submit-

2 continued operation is essential to the national ted to it. A Board's decision is final, although it
defense. Relief is limited -to what is actually may modify, reverse, or correct any of its
required'4 avoid impairment. The anticipated findings.

4oss cannot be merely a reduction of expected 2-10. FAR delegates authority to certain
profits; the, Act does not afford a method of other officers and officials to act in Public Law
relieving a contractor from general financial 85-804 cases. Redelegation of this authority may
difficulties, be made with written approval of the appropri-

26. Mutual Mistakes. Mutual mistakes ate Secretary. However, the law limits this
are' the second category permitting relief under redelegation authority. For example, a Secretary
theAct. Three examples of these are: cannot delegate authority to approve actions that

(I) A mistake or ambiguity consisting of the would obligate the Government for more than

failure to expres (or to express clearly in a writ- $50,000. FAR 50.201(b).

ten contract) the agreement as both parties under- 2-11. The processing of a claim begins
stood It when the contractor makes his request for relief
(2) A contractor's mistake so obvious that it mm' in a letter addressed to the Contracting Officer.

or should hae been, apparent to the Contracting All pertinent data must accompany the letter.
Qflieer. The Contracting Officer then prepares a prelim-
(3) A mutual mistake about a material fact. inary record and forwards it through channels to

The concept of mutual mistake usually the cognizant office of the approving authority. .

excludes correction of mistakes caused by faulty He does this within thirty days after the close of

business judgment. Thus, if the time or costs of a the month in which the record was prepared.

given contract were underestimated, the contrac- 2-12. In his letter forwarding a case to the
tor may not be entitled to this type of relief, but Contract Adjustment Board, the Contracting
relief on some other basis (an amendment Officer states the nature of the case, the basis for
without consideration, for example) might be authority to act, and the findings of fact (cross-
granted. referenced to any supporting enclosures). He

2-7. Formalization of Informal Commit- also states conclusions based on the facts and the

meats. A written authorization by the Contract- disposition he recommends. When remedial

ing Officer is the only basis for a valid Govern- action is recommended, the Contracting Officer
ment contract. Sometimes, however, a contrac- states that the action will facilitate the national

tor may act without formal authorization. For defense. He also includes copies of the

example, he may furnish property or services to contractor's request, evidence, endorsements and

the Government following oral instructions from reports, and comments of cognizant Government

a government official. This may or may not have officials with this forwarding letter. After the

been done in connection with an existing govern- Board has disposed of a case, the chairman signs

ment contract. In either case, to obtain payment, a Memorandum of Decision approving or deny-

the contractor may request that the commitment ing the request.

be formalized under Public Law 85-804. 2-13. Sometimes a case may interest more
2-8. No informal commitment may be for- than one Department. In this 3ituation, the

malized, unless a request for payment has been Department primarily involved with the

filed within six months after arranging to furnish, contractor's request for relief maintains liaison

or furnishing, property or services in reliance with the others. When appropriate, Departments

upon the commitment; and unless it was found may take joint action. When funds from other

that it was impracticable to use normal pro- Departments may be involved, the procuring

curement procedures at the time the commitment Department does not approve the request for
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relief without determining that the other Depart- imply bad faith, or not supported by substantial
"mints wll .be able to make the necessary funds evidence. The contractor may exercise the same
aivailable, right of. appeal. Prejudicial error on rulings of

Z. .2!4. Procurement personnel should make law will slso furnish a basis for appeal. On
.evryeortto prevent situations that require this appeal to the Court of Appeals, that court will

of-relief. Itis available only as a last resort review the Board record, and affirm or reverse

:and wasnot intended to create any legal. rights the Board, or remand to the Board for furtherEma contractor. Relief under it is purely a matter proceedings.

fgrace. 3-6. Statute of Limitations on Contractor
Claims. Lawsuits must be taken to court within

&.JUPDICIAL REMEDIES 12 months of the date of receipt by the contrac-
3-1. In this section we shall review judicial tor of the Contracting Officer's decision. If,

'remedies for contract claims from three stand- instead, hi appeals to the BCA, he has 90 days 7
points:, (1)"lawsuits-against the Government; (2) to do so. Appeals from Board decisions must be

procedure following board decisions; and (3) sta- taken within 120 days of his receipt of the Board
tute oflimitations on contractor claim6, decision. Agency appeals from Board decisions-f ltais n taceor G o must also be taken within 120 days.-3-2. Lawsuits Against the Goverment,.

Contractors may sue the Government in the U.S.
Claims Court on contract claims because the 4B
Governmnt has consented to this by the Tucker 4-1. When all else fails, the contractor may
Adt- (28 US.C. § 1491) and the new Contract seek relief by attempting passage of a private bill

Disputes Act of 1978. The new Act gives a con- by Congress. Such a bill may appropriate an

tractor the option of going directly to court with amount in full satisfaction of the contractor's
any claim relating to the contract. claim; it may direct a BCA or the Claims Court

to take jurisdiction over the case; or it may3-3. he oly aminitratve ation direct the Comptroller General to settle and "
required is that the contractor first submit his drt the Comp G a s n
claim in writing to the Contracling Officer, who a t i
must formally rule on it. He may then sue in the 5. SUBCONTRACTOR REMEDIES
Claims Court. The U.S. DItrict Courts no
longer may entertain contract suits against the 5-1. The situation of a subcontractor

Government, (except Tennessee Valley Authority presents a different problem. It is a fundamental
cases). legal concept that before one has a cause of

action against another in contract there must be
3-4. Procedure Following Board Dss. privity of contract. This is defined as a contrac- u

Several choices are open to the parties after a tual relationship which prevents a suit by one
Board decision. The Contracting Officer need party against another unless both are bound
take no further action if the Board affirms his together in contract. Ordinarily subcontracts do
decision. The contractor, on the other hand, may not have disputes articles or any other provision
wish to appeal to the United States Court of which would provide a remedy for the subcon-
Appeals for the Federal Circuit (CAFC) under tractor before a Board of Contract Appeals, Of
standards prescribed by the Wunderlich Statute
(41 U.S.C. § 321) and the Contract Disputes Act article or where the subcontractor signs the
of 1978. Either party may file a motion for prime contract, the courts have found the neces-
reconsideration by the Board within thirty days sary privity of contract to enable enforcement of
of notice of the decision. When the Board does nonjudicial and judicial remedies by the subcon-
not uphold his decision, the Contracting Officer tractor.
must take action to implement its ruling; he may
have to "equitably adjust" the contract, if the 5-2. The prime contractor may sponsor an
Board so directs. appeal on behalf of the subcontractor, but the

3-5. The agency head, with the prior appeal is taken in the name of the prime contrac-
tor. The Court of Claims held in Severin Y.

approval of the Attorney General, may appeal to United States. 99 Ct. Cl. 435, (1943) that a prime
the Court of Appeals for the Federal Circuit if contractor in a suit against the Government is
the Board decision was fraudulent, capricious, restricted to recovery of the damages he himself
arbitrary, so grossly erroneous as necessarily to
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-has. suffere, -and cannot recover losses of his States Code and as amended by Public Law 93-
,subcontractor where the subcontract contains an 502) provides that information is to be made

Z .exculpaory clause absolving the prime contrac- available to-the public either by (a) publication
tor from liibiity to the subcontractor for in the Federal Register, (b) providing an oppor-
-breaches of contract committed by the Govern- tunity to read and, copy records at convenient

. .. ment. Acc6rdinjlyi if the prime:has no legal lia- locations, or (c) upon request, providing a copy
bility to reimburse the subcontractor, there is no of a reasonably described record. Materials to be
;reason for the Government to do so. This rule published or made available under (b) and (c)
has not~been extended to 'equitable adjustment' above will be determined in accordance with
situations, such as found in Changes, Delay or applicable provisions of FAR Part 24 and imple-
Suspension of Work clauses, where 'the prime menting Departmental regulations. General pol-
has notdisclaimed a pecuniary interest through icy guidelines and procedures to be followed in

,an exculpatory clause in the subcontract. Blount responding to public requests for procurement
Bros Construction Co. v. U.S., 348 F.2d., 471 records are contained in FAR Part 24.

( ) (b) The key requirement of the Public
5-3. If the subcontract contains a Disputes Law is the making available of 'information' as

Clause in which the prime agrees to lend its contained in 'records'. Accordingly, when a
name to subcontractor appeals, or to actively request is received for items not preserved for
prosecute the appeal, it must do so. The subcon- informational value or as evidence of agency
tractor could then appeal in the name of the functions, dissemination thereof is not governed
prime. Provisions in subcontracts for direct by this Section or by FAR Part 24, but by
appeal by the subcontractor in its own name can- appropriate Directives and Instructions concern-
not be approved by Contracting Officers. ing the particular item in question. Examples of

5-4. The various boards and Courts will such items include formulae, designs, drawings,
not entertain claims arising out of disputes research data, computer programs, and technical
between the prime and sub themselves, regard- data packages.
less of inclusion of a Disputes Clause in the sub- (c) While there is no authority in the sta-
contract, because the matter in dispute is one tutory provisions to disregard a request for j
which does not directly involve any obligation access to records not properly addressed in
of the Government and the Government does accordance with Departmental procedures, such
not arbitrate such disputes. The subcontractor is requests should be sent to the procuring Con-
left with its common law right to sue for breach tracting Officer for records relating to specific
of contract in state court or, in some cases, a contracts or solicitations and to the Head of the
U.S. District Court on its private contract with Contracting Activity (HCA) for multicontract
the prime contractor. records or for procurement type records not

specifically related to a particular contract or
6. FREEDOM OF INFORMATION group of contracts. When a request for records

6-1. The 1966 revision of the public infor- is received by personnel not in possession of
mation section (Sec. 3) of the Administrative such records, care should be taken to forward
Procedure Act (5 U.S.C. § 552), effective July 4, the request in accordance with Departmental
1967, is known as the Freedom of Information procedures to the prop r person without delay.
Act (FOIA). It generally provides that Govern- 6-3. Release of Records-General Considera-
ment information be made available to the public tions.
with certain exceptions. In November of 1974, (a) The Act imposes upon the various
Congress enacted Public Law 93-502 which Government agencies the obligation of making
added many new provisions to the Act that are information available to the public to the
designed to provide fuller and more prompt greatest extent possible while at the same time
compliance with its requirements. FAR 24.2 pro- recognizing the need for providing specific
vides guidance in the release of procurement exemptions to protect certain categories of infor-
information to the public. mation. The Department of Justice has stated

6-2. Purpose sad Scope. with respect to the passage of this law:

(a) Public Law 89-487 (as codified by This law was initiated by Congress and signed by
Public Law 90-23 in § 552 of Title 5, United the President with several key concerns.:
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-t. d/osare be he Seneral nule not the protected, as well as the public's right to pro-
........ ion.. curement records under 5 U.S.C. § 552, as

htat all Indlvidua have equal rights of ac¢o" amended. It is therefore essential that action-4hat o bfinkn be on the ornmn to m/us upon requests for procurement records or infor-

the th tW n of a document not on the pran mation derived from them, be taken after consul-
.-who rtt di. tation with the cognizant procuring activity Con-

"--hat lxdiidhah Improperly deniedat to tracting Officer. This will ensure that the advice

documens hew a rfiht to &vk iniunctive relief in of the Contracting Officer is utilized in determin-
the couru. ing whether or not a significant and legitimate

-Tat sehe be a change in Goemment policy Government purpose, from a procurement stand-
and at.tu, point, will be served by denying release in the

Accordingly, FAR Part 24 states that it is circumstances involved in each request.

the policy of the Department of Defense to make 6-4. Exemptions.
-the maximum amount of information concerning (a) The law does not provide an
its operations and activities available to the pub- automatic self-executing formula for determining
lic. whether a particular record is appropriate for

(b) Procurement records requested and release. Rather, nine general categories of
reaionably described by any member of the pub- exemptions were established to provide the
lic'must be made available, unless they come framework within which judgment must be exer-
within, any of the specific categories of matters cised in deciding whether a particular record is
which are exempt from public disclosure under exempt from disclosure.
the act. However,. a. record which is otherwise (b) FAR Part 24 and applicable clauses
exempt from disclosure should nevertheless be 52.224-1 and 52.224-2 require that records or rea-
made available when (i) disclosure is not incon- sonably segregable portions of them should be
sitent with statutory requirements, with security made available upon the request of any member
.clssification requirements, or with other require- of the public if no significant and legitimate
ments of law,. and (ii) a competent official governmental purpose would be served by with.
charged with this responsibility determines that holding them under an applicable exemption.
no significant and legitimate governmental pur- However, this is not operable if disclosure is
pose would be served by withholding the record. prohibited by Executive Order (see FAR Part 24
It should be noted that the person making the and applicable clauses), by a statute, or regula-
riquest need not have a particular interest in its tions authorized by, or in implementation of, a
subject matter nor must he provide justification statute.
for the request. (c) In addition to the general discussion

(c) In deciding whether a particular of the following exemptions in FAR Part 24 and
record may be released, the request must be applicable clauses, 52 224-1 and 52.224-2, guide-
reviewed in accordance with Appendix L to lines for the review of requests for procurement
DAR and Departmental implementation thereof documents are set forth below. In determining
to determine whether the document or material whether a procurement record not specifically
requested qualifies as a "record" and, if so, discussed in this paragraph should be released,
whether it falls within an exemption under the Departmental policy regarding the release of
agency implementation of these paragraphs. information shall govern:
Except for the establishment of procedures for
the review of requests, the Departments and (1) Matters that are "specifically

their subordinate organizations shall not, pur- authorized under criteria established by Execu-

suant to FAR Part 24 and applicable clauses, tive Order to be kept secret in the interest of the

52.224-1 and 52.224-2 1-108 issue instructions or national defense or foreign policy and are in fact
regulations establishing standards for determining properly classified pursuant to such an Executive
the release of procurement records without prior Order." Examples of such matters are those

approval of the offices listed in FAR Part 24 and classified pursuant to Executive Order 11652,
applicable clauses, 52.224-1 and 52.224-2. The "Classitcation and Declassification of National
integrity of the procurement process requires the Security Information and Material" and imple-
Contracting %9flicer to ensure that the legitimate mented by regulations such as DOD Directive

interests of thi Government and contractors are 5200,1, "DOD Information Security Program,"
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liufiel'j 1972 and DOD Regulation 5200.1-R, performance, income, profits, losses and expendi-
_DOD Informaiion Security Program Regula- tures, if offered and received in confidence from
tion ," November-15 1973. contractors or votential contractors.

0) :Matters that are "related solely to b. To receive the protection of the
heiterna personnel rules and practices of an exemption, material must be received in

agency." These matters include materials which confidence or not made generally available by
are intended for the guidance of agency-person- the party furnishing it to the Government. The
nel~ nincluding internal, rules and practices following are examples of documents which

whiccannh. ot be disclosed to the public without would normally be exempt under this provision:
Prejudice to the.proper and efficient performance cost and pricing data submitted by contractors;
of an agency function. Examples of such materi- documents or data appropriate for renegotiation
als are operating rules, guidelines and manuals of purposes; price analyses based on contractor sub-
procedures for Government investigators and mitted data; documents supporting advance and
:exa n; ers. Other examples are: circumstances progress payments; documents received from
under which an unannounced inspection or contractors relating to compliance with labor
spot-audit of a tiansaction will be conducted to policies (e.g., records of compliance checks; pay-
determine compliance with regulatory require- rolls or certified excerpts); settlement proposals;
ments; -or 'negotiating or bargaining techniques, rejected engineering change proposals; inventory
positions or limitations. reports or disclosures and value engineering pro-

(3) Matters that are "specifically pos.
exempted from disclosure by statute." Examples c. Formulae, designs, drawings and
of such statutes include 18 U.S.C. § 1905 for specifications and research data are considered
trade and financial information provided in exploitable resources to be utilized in the best
confidence to an officer or employee of the interest of all the public and not preserved for
Government; Public Law 86-36 (50 U.S.C. § 402) informational value or as evidence of agency
for 'National Security Agency information; the functions. Their release is governed by other
Atomic Energy Act of 1954, as amended (42 Agency Directives and Departmental regula-
U.S.C. § 2231); and 35 U.S.C. §§ 181-188 (Patent tions. .
Secrecy). (5) Matters that are "inter-agency or

(4) Matters that are "trade secrets and intra-agency memorandums or 1etters which
commercial or financial information obtained would not be available by law to a party other
from a person and privileged or confidential." than an agency in litigation with the agency."

a. This exemption covers documents con- a. This exemption is intended to recog-
taining information which is customarily nize that full and frank exchange of opinions
privileged or confidential and is released to the would be impossible if all internal communica-
Government on that basis by an individual, tions were required to be made public. The
private or public organization, State or local exemption does not contemplate indiscriminate
government, foreign government, or interna- administrative secrecy, and any internal
tional organization. The applicability of this memoranda which would routinely be disclosed
exemption does not depend upon whether the to a private party through the discovery process
Department obtains the information directly in litigation should be available for release to
from a person concerned with preserving the members of the public.
confidential nature of the information, such as in b. The following are examples of docu-
the case where a prime contractor submits infor- ments and information, part or all of which are
mation from a subcontractor. It may encompass not normally available to the public under this
business statistics, inventory and customer lists, exemption: cost and price analyses; procurement
sclentific and manufacturing processes and management reviews, such as Contract Perfor-
developments, and trade secmets. Such informa- mance Evaluation Reports; Government price
tion is generally received in confidence in con- estimates; pre-award surveys and other advisory
nection with the receipt of bids, loans, contracts, documents considered by Contracting Officers in
and proposals, solicited or unsolicited, and in the determining contractor responsibility for award
course of negotiations. It would also include sta- putroses and other documents containing staff
tistical data or information concerning contract advice preliminary to an award of a contract;
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'records of Source Selection Boards, Contract d. disclose the identity of a confidential
i il.Boakds; etc.; advisory documents regard- source;

t.,- .- ffig'termination, actions; advisory records con-g n ao d r ce. disclose confidential information fur-
etmed-wiih contradt administration, such as pro- nished only from a confidential source obtained

daction; surveillance, quality assurimce and by a criminal law enforcement authority in a
Anspecion trepofts; and renegotiation reports. criminal investigation or by an agency conduct-

c. Records which are received or gen- ing a lawful national security intelligence investi-
°crated by a department; and which are prelim- gation;
marY to a decision or action, should not be f. disclose investigative techniques andrale d util such time as disclosure would not procedures not already in the public domain and

'be detrimental to the auihbrized and appropriate requiring protection against public disclosure to
purpose for which they are being used. For insure their effectiveness;
exmple, * copy of an IFB intended for public
release; at a particular time should not be g. endanger the life or physical safety of
releaisiedprematurely, although the document is law enforcement personnel.
"ii final form and ready for distribution. Simi- 1. This exemption would include
larly, advance information on proposed plans to reports for suspected criminal conduct, noncom-
.piocure, lease, or otherwise acquire or dispose of petitive practices and other procurement irregu-
materials, real estate, facilities, or functions larities or reports on identical bids. It would also

should not be released when such information encompass Inspector General reports on pro-
would provide undue or unfair competitive curement matters, where reports were compiled
advantage to private personal interests, for possible law enforcement action. These

(6) Matters that are 'personnel and reports are often generated by specific allegations

medical files and similar files, the disclosure of of procurement irregularities on the part of con-

which would constitute a clearly unwarranted tractor or Government personnel.
invasion of personal privacy.' A citizen has a 2. Examples include
right to be secure in his personal affairs when i. Statements of witnesses and other
such affairs have no bearing or effect on the gen- material developed during the course of the
eral public. This exemption is intended to investigation and all materials prepared in con-
exclude from disclosure requirements not only nection with related government litigation or
personnel and medical files, but also all private, adjudicative proceedings.
personal, financial or business information con- ii. The identity of firms or individuals
tained in other files which, if disclosed to the suspended from contracting with the Govern-
public, would constitute a clearly unwarrantedinvasion of personal privacy. An example of mn rbigivsiae o lee reuai

ties when no indictment has been obtained nor
such similar files are those compiled to evaluate
candidates for security clearance--civilian, mili- any civil action filed against them by the UnitedStates.
tary and industrial, or for access to particular
sensitive classified information. iii. Information obtained in confidence,

(7) Matters that are contained in express or implied, in the course of:

'investigative records compiled for the purpose -a criminal investigation by a crimi-
of enforcing civil, criminal, or military law, nal law enforcement agency or office within a
including the implementation of Executive Order component; or
or regulations validly adopted pursuant to law', -a lawful national security intelli-
and then only to the extent that their release gence investigation conducted by an authorized
would: agency or office within a component for the pur-

a. interfere with enforcement proceed- pose of obtaining:
ings; -A. affirmative or counterintelli-

b. deprive a person of the right to a fair gence information, or
trial or an impartial adjudication; -B. background investigation infor-

c. constitute an unwarranted invasion of mation needed to determine suitability for
personal privacy; employment or eligibility for access to classified

information.
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iv. Information received in connec- 6-8. Equal Aeem to Justiee Act (P.L. 99-
-tion with investigations conducted pursuant to 80, August 5, 1985). This Act provides contrac-
-bcutive'O 12 Ii246 (Zqual Opportunity). tos with a remedy for collection of costs and

3. The ight of individual" itigants to attorney fees. The legislation makes permanent
invei 'aivc records currently available by law the prior provisions of P.L. 98-481. It applies to
et ;diminihed, disputes arising under the Contract disputes aris-

4...... Wing under the Contract Disputes Act of 1978 but
an- investa tiv e r yh is the s ter of is limited to individuals whose net worth does

_an. investigative record is the requester of that not exceed $2 million or a small business whose
record, it may be withheld only in accordance net worth does not exceed $7 million. Thus it is
with regulation implementing the Privacy Act effectively limited to small business litigants. Not

1974(Pubic Law 9- .The i y of the only must the contractor have won the appeal,
source of information obtained in confidence but there must have been no "substantial
mnay be withheld in accordance with an implied justification' for the government's resisting theor express promise of confidentiality given prior claim. This is determined by looking at the
to 27 September 1975 and in accordane with an government's position not only at the court or
iixpiess promise of onfidentiality after that date. BCA, but also the agency conduct which is the-Information from which the confidential source basis for the litigation.
can be deduced-may also be withheld.

t+ -(8) Matters Ocontained in or related to

exam. ination, operating, or ondition reports
prepared by,.on behalf of, or for the use of any
agency responsible for the regulation or supervi.
sion of financial institutions.'

(9) Matters involving 'geological and
geophysical information and data (including
maps) concerning wells.'

6-. Requsts for Procuremeat Record.
(a) Requests for copies of procurement

records shall be reviewed in accordance with
Departmental directives and procedures.

(b) Requests for copies, or for the inspec-
tion of procurement records should be addressed
to the procuring activity, purchasing office or
other appropriate activity having cognizance of
the information or document desired by the
party making the request.

6-6. Revese FOIA Suita. Contractors
have sued to prevent the release of material they
felt was protected from release under the Act.
The U.S. Supreme Court has now declared such
suits improper, ruling that exemptions under the
Act mean only exemption from mandatory
disclosure-that contractors have no right to pro-
tection under this act.

6.7. Interestingly, however, the court
pointed out that the Trade Secrets Act (18
U.S.C. § 1905) may be used as a basis for
preventing disclosure, unless disclosure is author-
ized by law. Chrysler Corp. v. Brown, Secretary of
Defense, 441 U.S. 281 (1979).
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CHAP'IER 18

¢. ;- _I TE NATION FOR DEFAULT

-This 6hapter discusses the rights of the when the contractor has substantially performed
Goverment to-terminate the contract when the his contractual obligations. With regard to con-
c6iticbi- fails to perform. The effect on the struction contracts, the doctrine has been held to
contractual relationship with a contractor is also be applicable when the Government construction
discussed. project is complete to the point that the Govern-

ment can use and enjoy the substantially com-
. BREACH OF CONTRACT pleted facility. This delivery to the Government

1-1. 'Traditionally and historically when has been called "Beneficial Occupancy" and is
one party to a contract fails to perform, the equivalent to the civil law theory of "Substantial
6therparty has been permitted the remedy of Performance'.
rec 6vering damages for the breach. Frequently 1-5. In the area of supply contracts the
the injured party may elect any of several courts and boards have frequently stated that the
remedies, including money damages. A common Government is entitled to 'strict compliance"
defiiition-of breach is "a nonperformance of any and that failure of the contractor to deliver
contractual- duty of immediate performance." exactly what is called for by the specifications is
When the contractor has failed to perform, the a basis for rejection of the tendered item, and of
-Government may terminate the contract for course, the basis for a default termination. The
default on the basis of the appropriate clause Claims Court has relaxed the harshness of this
inserted into the contract and may collect dam- rule by stating that when a tendered item con-
ages. tains "minor deficiencies" the contractor must be

1-2. A breach of the contract may be either given an opportunity to correct these
actual or anticipatory. Actual breach is a deficiencies. The deficiencies or defects must be
currently existing failure to perform the terms of minor in nature and readily correctable. This
the contract. Anticipatory breach is a prospec- rule has been extended by the ASBCA to ten-
five failure to perform the terms of the contract dered first articles. As stated, this rule is a depar-
which is manifested by either some expression or ture from the established law relating to the
conduct of one of the parties to the contract delivery of defective supplies. However, the rule
prior to the time set for the performance. Each is consistent with the remedy available to the
of these breaches will be discussed. Government under the Inspection Clause, toaccept nonconforming supplies at a reduced

1-3. Actual Breach. When a contractor prce.

fails to perform the contract according to its price.
terms, he is in breach and the Government has 1-6. Anticipatory Breach. Generally speak-
the right to terminate the contract for default. ing, a contract is not breached until the time set
This remedy had been included in standard pro- for performance has arrived. Under modern con-
visions in Government contracts which were tract law it is possible that a breach of contract
given the general classification of "default'. may occur prior to the time set for performance;
They are now in FAR clauses with the general in which case the breach is called anticipatory.
designation of "Termination" or "Default" (FAR In theory the anticipatory breach gives a remedy
52-249-6 through 52.249-10). At common law the to a contract party when the other party has not
same rights were available to the non-breaching lived up to his contract obligations. In govern-
party under the theory that there was a non- mert contracting there are two types of anticipa-
occurrence of a condition precedent to his per- tory. breach. One is contractual in nature, that
formance. is, when the contractor "fails to make progress

so as to endanger performance of the contract';1-4. There are several situations where a the other arises from the common law and
breach may not lead to a termination for default. o hen bier from the contactord
These include those situations where a contrac- ors oatn, itfecome o thatothe
tor has an excusable cause for failing to perform words or actions, it becomes obvious that the

the erm of he ontact.Anohersitutio is contractor has no further intention of perform-
the terms of the contract. Another situation is ing. The second type of anticipatory breach is
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also called anticipatory repudiation. Examples 52.249-8) permit the Government to terminate all
A include a letter from the contractor that he will or any part of the contract if (1) the contractor

not continue work, abandonment of the job by fails to make delivery within the time specified in
the contractor or the action of filing a voluntary the contract, (2) the contractor fails to make pro-
petition in bankruptcy. The purpose underlying gress so as to endanger performance of the con-
this theory is that it is unjust to require a party tract, or (3) fails to perform any other provision
who is ready, willing and able to perform his of the contract.
obligation under a contract to stand by, perhaps 24. The question arises: If the contractor
to his detriment, under circumstances where the fails to make delivery, at what point in time may
other party has clearly manifested his intention the Government terminate the contract for
not to perform. default and what prior notices of termination

1-7. The elements constituting an anticipa- action must be given? The general rule is that a
tory repudiation are: (1) a positive intention not contractor already in default is not entitled to
to perform; (2) communication of the intent (by any prior notice, unless there is a contract provi-
word or action) to the other contracting party; sion requiring such notice, and the contract may
and (3) action by the aggileved party in reliance be terminated immediately.
upon the notice of intent to repudiate. It should 2-5. The Government has the right, there-
also be noted that equivocal statements that the fore, to terminate immediately without prior

Aontract might not be performed are not notice if the contractor fails to deliver within the
sufficient to establish a breach by anticipatory time specified. This is true regardless of how
repudiation. In the first type of anticipatory slight the delay might be. This is not to suggest
breach, contract provisions require a "ten-day" that the Government will terminate immediately;
cure notice and opportunity to repair the breach however, it does have the 'right" to do so if it
prior to terminating for default. In the second so desires. In a leading case, the ASBCA upheld
type, anticipatory breach by repudiation, no a default termination taken on Monday when the
"ten-day' notice is required prior to default. required delivery date was the preceding Friday.

1-8. In order to make the breach complete, (Nuclear Research Associates, Inc, ASBCA
the complaining party must act in reliance upon 13,563 (1970). Furthermore, it should be noted
the anticipated breach. Continuing to urge per- that the Government has the right to accept
formance is inconsistent with a later claim that goods already shipped but not yet accepted at
the Government relied upon the contractor's the time of termination.
repudiation of his obligations under the contract.Futhr th niiaoybec a erpie 2-6. Where the contractor fails to make
Further, the anticipatory brach may be repaired progress, or fails to perform any other provision
by the breaching party any time until the of the contract, the question also arises as to
aggrieved party has changed his position. when the Government may terminate for default.

Under these conditions the clause provides that
* 2. DEFAULT the contractor must first be given notice of his

2-1. It is important to note that the Default failure and an opportunity to cure the defect
clauses in Government contracts are permissive within 10 days, or such longer period as the

- in that the Government may trminate the con- Contracting Officer may authorize.
. tract but is not necessarily required to do so. 2-7. A termination for default aiction is

This affords the Government the opportunity to improper when the "notice' and oppo.unity to
view its contracts from a total concept of what is "cure" are required, but not given. An "oral"
best in its overall interests. notice is insafficient and not effective. It must be

2-2. Fixed-Price Supply and Service Con- in writing.
tracts. There are several factors that will be 2-8. Sbou!d the so-called "cure notice" pro-
examined in this section on fixed-price supply vide for less than the 10-day minimum, the
contracts. These factors deal with defaults, ter- requirement of the clause may not be satisfied
mination of contract variables, notices and other and a termination for default could be improper.

* important issues that are pertinent to this type of It should be noted that if the amount of time
contract. remaining for delivery is less than 10 days, the

2-3. Default termination provisions in advisability of any notice i3 questionable. If
Fixed-Price Supply and Service contracts (FAR under these circumstances, a 10-day cure notice
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is sent, the Government has in fact extended the upon. A failure to agree is made subject to the
contractual delivery date until the end of the 10 provisions of the "Disputi" clause.
days. The notice should never direct the 2-14. The contractor has the right to appeal

Q>. contractor's manner of performance. The cure the termination and is entitled to payment at the
notice must specify the exact deficiency or contract price for items accepted by the Gov'rn-
failure which the Government feels is present. If ment. The contractor may also question later
not specific, the cure notice is invalid and a sub- assessed excess costs or he may appeal the assess-
sequent default will be overturned. ment of excess costs and question the propriety

2-9. The Armed Services Board of Con- of the default at that time.
tract Appeals has repeatedly required the 2-15. One of the principal rights acquired
Government to adhere strictly to the notice pro- by the Government under the Default clause is
vision of the clause where the time available the right to repurchase the item elsewhere and
prior to delivery is greater than 10 days. charge excess costs to the defaulting contractor.

2-10. Although there is a contractual There is a duty imposed upon the Government
-requirement that a cure notice be issued, there in general to act reasonably to minimize the
are informal ways to communicate the Contract- damages, otherwise it may lose its right to assess
ing Officer's concerns. Telephone calls, letters excess costs. Conditions imposed upon repur-
and"show cause" notices may be sent to the chase action generally are: (1) repurchase must
contractor. The show cause notice in effect be made within a reasonable time after termina-
directs the contractor to show why the contrac- tion; (2) repurchased items must be as similar as
tor should not be terminated for default. practicable to the defaulted items in quality, units

2-11. The show ca, se notice insures that and specifications; and (3) repurchase contract

the contractor understands his predicament and terms should essentially be the same as the origi-

his answer can be used in evaluating whether nal contract terms. The Contracting Officer has

circumstances justify default action. The show considerable latitude and discretion in effecting

cause notice is not mandatory. It is generally the repurchase. Repurchase contracts are not

considered advisable since the existence of an subject to statutory advertising requirements and
excusable cause would result in a default termi- the Contracting Officer may let contracts by
nation being changed to a convenience termina- whichever means he deems to be reasonable and

tion. However, a central question in every in the best interests of the Government. The

default situation is, "Is the contractor's delay Contracting Officer is not arbitrarily required to

excusable?" The nature of such "excusable accept the lowest offer received. He may con-
causes" are set forth in paragraph (c) of the sider time of delivery, qualifications and capacity

fixed-price supply and service contract Default of the bidder. However, he must not abuse this

clause, discretion and must use diligence to obtain the
lowest price available.

2-12. Except for either type of anticipatory
breach, the Government may not terminate a 2-16. Excess costs are generally assessed as

contract for default on the basis of failure to the difference between the original contract price

deliver before the time for performance has and the repurchase price. Other costs are also
expired; if it terminates even one day early, a ter- recoverable. The Comptroller General has ruled
mination for convenience will apply in lieu of that the defaulting contractor becomes liable for

the termination for default. whatever reasonable damages were occasioned.
The measure is the amount that will compensate

2-13. If only a portion of the contract has for the loss which fulfillment of the contract
been terminated for default, the contractor must would have prevented. Some examples of these
continue performance on the contract to the costs are: (I) moving Government-furnished pro-
extent it is not terminated. The Government can perty to the replacement contractor's place of
require preservation and protection of its pro- business, (2) expenses of added inspection and (3)
perty in the possession of the contractor, and added freight charges.
further, the Government may require transfer of
title and delivery of material which the contrac- 2-17. The Default Clause (FAR 52.249-8h)
tor has produced or acquired to the extent provides:
directed by the Contracting Officer. If so, the The rights and remedies of the Government in
contractor will be paid a price to be agreed this clause are in addition to any other rights and
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re d i provided by law or under this conticL contractor's breach was excusable. It states:
Consequently, it must be borne in mind 'If. after terminadto It is determined that the

ttat" the ight to recover excess costs is an contractor was not in default, or the default was
inclusive and not an exclusive remedy. The excusable, the rights and obligations of the parties
Government may also recover other damages, to should be the same as if the termination had been
the extent that they can be established. issuedfor the convenience of the Government

2-18. There are cases wherein a contractor 2-23. Several courses of action in lieu of
may not be terminated for default when the termination for default are available when it is
failure to perform is due to "excusable" causes. determined to be in the best interest of the
These causes are listed in the next section. Government. They are: (1) permit the contrac-

2-19. In order to qualify as an excusable tor, his surety, or guarantor to continue perfor-
cause relating to the prime contractor, the cause mance under a revised delivery schedule; (2) per-
must be beyond the control and without the fault mit the contractor to continue performance by
or negligence of the contractor. Causes listed in means of sub-contract, or other business arrange-

the Default clause as excusable include, but are ment with an acceptable third party; or (3) if the

not restricted to: (1) acts of God or of the public requirement for the supplies or services no
enemy, (2) acts of Government (either sovereign longer exists and the contractor is not liable to
or contractual), (3) fires, (4) floods, (5) epidemics, the Government for damages, execute a no-cost

(6) quarantine restrictions, (7) strikes, (8) freight termination settlement agreement.
embargoes, and (9) unusually severe weather. 2.24. The provision permitting the contrac-

2-20. It is important to emphasize the tor to continue performance under an extended
requirement that in order to constitute an excus- delivery schedule generally must be accom-
able cause it must be "beyond the contractor's panied by some consideration, monetary or oth-
control', and "without iiis negligence". For erwise, flowing from the contractor to the

example, even though a severe and heavy snow Government. This requirement arises out of the

storm itself may be beyond the contractor's con- general rule that a Government agent, such as a
trol, it will not constitute an excusable delay if it Contracting Officer, is without authority to
did not constitute "unusually" severe weather. If waive a vested right of the Government without
such an occurrence is a common one during cer- receiving consideration therefor. The right of the
tain times of the year in the locale in which the Government to require performance, within the
contractor is situated, it would be possible for period provided in the contract, constitutes such

him to "foresee" this result and make plans a vested right.
accordingly. A preexisting strike, for example, is 2-25. Another course of action open to the
"foreseeable." Government in lieu of default termination, where

2-21. With respect to failure to perform the supplies or services are delivered but are

due to the default of the subcontractor, in order defective, arises out of the Inspection Clause.
to qualify as an excusable cause, the default must That clause provides, among other things, that

arise out of causes beyond the control and the Government may accept the defective items
without the fault or negligence of both the prime and require a downward equitable adjustment in

contractor and the subcontractor. Even if this price.
requirement is met, the cause will not be excus- 2-26. Forbearance and waiver are impor-
able if the supplies or services to be fi;rnished by tant concepts in this area. Forbearance is a
the subcontractor were obtainable from other period of time whereas waiver is an event or
sources in sufficient time to permit the contractor implied event. Whereas a waiver may relinquish
to meet the delivery schedule. It should also be a right altogether, forbearance does not give up
noted that the Court of Claims has adopted a a right but provides time for reflecting on a deci-
very strict interpretation of the term "subcon- sion concerning a right. As noted earlier, default
tractor" in Government contracts. "Subcontrac- action for failure to perform is permissive and
tor" is defined to include only those in contrac- not mandatory. It is unusual for the Government
tual privity with the contractor, to immediately take action to default a contrac-

2-22. FAR 52.249-8 provides in paragraph tor upon his failure to perform. Since "termina-
(c) for those instances in which the contractor's tion' causes a cessation of performance, it is
termination for default was illegal or where the usual for the Government to pause and reflect
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before taking such drastic action. In so doing it able in light of all the Cacts.
determines whether such action is in its best 2.30. Fixed-Price Construction Contracts.
interest. This period of time, which must be rea- There are two areas under this subtopic that will
sonable under all the circumstances, is termed be briefly reviewed. These areas will provide"bebie. rforierwede. Thes areas willo provideeme
*forbearance". If this period of time becomes you with some insight on the fixed-price con-
unreasonable, then a waiver of the right to struction- contract.
default is imputed to the Government. Forbear- 2-31. Fixed-price Construction Contract
ance periods ranging from one week to over
three months have been held not a waiver, while Default Termination Provisions, FAR 52.249-10,periods of 48 days to four months have been permit the Government to terminate thedetermined to constitute a waiver, contractor's rights to proceed with the work, or

any ieparable part of the work.
2-27. Many matters must be considered in

arriving at a determination of whether to ter- If the contractor refuses or fails to prosecute the

minate or continue with the contract. Some of work. or any separable par, with the diligence
these matters are: (1) the existence, if any, of an that will Insure its completion within the timeexcusable cause of delay; (2) the nature of the spec(fied in this contract. Including any extension.

item and its availability from other sources; (3) or fall to complete the work within this time the
time constraints based on need of the itcrm; and Government may. by written notice to the con-

(4) the contractor's ability to perform if the con- tractor, terminate the right to proceed with the
tract is not terminated. Therefore, the Govern- work (or any eparable part of the work) that has
ment frequently takes no immediate action and bn delayerL
the contractor often continues to perform even These provisions are closely akin to the
though the original performance period has "failure to make progress' and "failure to
passed. If the Government does ultimately deliver" provisions of the Fixed-Price Supply
decide to terminate, it may be faced with a situa- Contracts.
tion where it has effectively "waived" its rights 2-32. Once a construction contract has
to terminate for default. This "waiver" is some- been terminated, the Government may take over
times called an "Election' by the Government to the work and complete it or have it completed
allow the contractor to continue performance, by another contractor. In so doing, the Govern-
notwithstanding the passage of the delivery ment may take possession of and use any materi-
period. als, appliances and plant that may be on the

2-28. In addition to a lapse of time, actions worksite and necessary for contract completion.
by the Government may constitute a waiver Also, the contractor is liable to the Government
rather than a "forbearance". Actions on the part for any damages caused by its failure to corn-
of the Government which have been determined plete the work on time. This is true whether the
to constitute a waiver are: (1) urging the con- contract is terminated or not. The surety may
tractor to continue, (2) accepting samples and enter into a takeover agreement and complete
preproduction models; (3) performing an accep- the contract, whereas in a supply or service's
tance inspection; (4) accepting deliveries; (5) contract, such takeover would have to be before
issuing change orders and supplemental agree- default.
ments. It is clear that when the Government 2-33. Fixed-Price Research and Develop-
encourages and induces a contractor to continue meat Contracts. The default clause for Fixed-
performance and in reliance thereon the contrac- Price Research and Development Contracts is
tor does continue and incurs further costs, a located at FAR 52.249-9. Contract default termi-
waiver will be found. nation provisions permit the Government to ter-

2-29. Actions which have not constituted a minate for failure to "Perform the work under
waiver are: (1) discussing progress with the con- the contract within the time specified in this con-
tractor; (2) failure to answer the contractor's tract or any extension; ... Prosecute the work
request for more time; (3) accepting partial so as to endanger performance of this contract..
delivery; and (4) limited tests by Government .; or Perform any of the other provisions of this
inspectors. However, if the action of the contract . . . ." The Default clause for Fixed-
Government constitutes a "waiver" of its right Price Research and Development contracts is
to terminate, a new delivery schedule must be quite similar to the Fixed-Price Supply Contract,
established. Such new schedule must be reason- not only regarding the reasons foi default bu t
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also with respect to the 10day "cure notice",
"repurchase "nd excess costs" and "excusable
ca~ proVi s.

2.34. 'Caut-Rsibuseat' Type Contracts
Cost -Reimbursement Type Contract default ter-
mination provisions permit the Government to
terminate the contract in Whole or in part, forhdefault and failure to cure the default within 10
days (unless extended by the Contracting Officer)
after receiving a notice specifying the default. A
lOMday cure notice is required by the clause.
Again, it should be noted that if the delivery is
less than 10 days away, the courts have stated
that a cure notice of less than 10 days is
improper.

2-35. In the event of termination, the con-
tractor shall be reimbursed his allowable costs in
a6cordance with the clause, and an appropriate
reduction shall be made in the total fee, if any.
No provision is included for recovery of excess
costs of reprocurement after termination. How-
ever, in those Cost-Reimbursement Supply Con-
tracts which include an "Inspection of Supplies-
Cost Reimbursement" clause, FAR 52.246-5, the
situation is somewhat different.

2.36. The latter clause provides that at any
time within performance, but not later than six
months after acceptance, the Government can
require correction or replacement of defective
supplies. These costs are paid for by the Govern-
ment. However, if the contractor fails to proceed
with reasonable promptness to replace or correct
the supplies, the Government may repurchase
and charge any excess costs to the contractor, or
equitably reduce the fee.

2-37. Excusable causes for failure to per-
form are recognized to the same extent as in
Fixed-Price Supply and Service Contracts with
some variation regarding failure of a subcontrac-
tor to perform or make progress. If the supplies
or services are obtainable from other sources, an
excusable cause will still exist unless the Govern-
ment orders the contractor, in writing, to obtain
them from the other source and the contractor
fails to reasonably comply with that order.
Excusable causes for Cost-Reimbursement Type
Contracts are set forth in a special clause titled
"Excusable Delays', FAR 52.249-14. It contains
a requirement for revision of the delivery
schedule to accommodate any excusable delay.
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VV[+ CHLAPTER 19

TERMINATION FOR CONVENIENCE
[ Thischapter presents the, authority, rea- 1-2. In Government contracts the right to
sons, procedure and applications of the remedy terminate for convenience (of the Government)
entitled "Termination for Convenience', with a arises because the parties to the contract agree to
view toward +understanding and, justifying such this right through incorporation of the appropri-
an action in the best interests of the United ate clause into the contract.
State. +1-3. Even though the required clause under

2. -The right to terminate the contract for FAR is onitted, the right of termination for con-
the convenience of the Governmert is, simply venience may yet bind the parties "by operation
tated, the.right of the Government to refuse to of law." In the landmark case of G. L. Christian

continue with contract performance -- to stop and Associates v. United States, (1963) 312 F.2d
the work and settle with the contractor at the 418, heard by the United States Court of Claims
point of termination as set forth in the contract. with a petition for review (writ of certiorari) to
The word termination ordinarily means ended; the United States Supreme Court denied (375
6ht withinthe contextof Government contracts, U.S. 954), the Court so held, finding that: (1)
it has a 'more restricted meaning. Termination ASPR (predecessor of DAR arid FAR)
isults.only from an action by ihe Contracting governed the contract, (2) ASPR wss promul-
Officer. gated pursuant to law (The Armed Services Pro-

3. In Government contracts there are two curemeait Act of 1947, 10 U.S.C. § 2202, (3)
types of terminations -- default and convenience. ASPR therefore has the force and effect of law,
The difference between the two types of termina- (4) ASPR required the clause, and (5) no author-
tion can be stated to rest on fault. In a default ized deviation was granted. The court therefore
termination, the action by the Government is concluded that the clause is operative as though
taken because of failure on the part of the con- physically incorporated in the contract. Thetractor to live to his contractual import of this decision continues to evolve. It istrco t ieup tohscnrculobligations.h'
A termination for convenience promotes the best not to be assumed, however, that such clauses
interests of the Government and does not result need no longer be incorporated into the contract,
from any fault on the part of the contractor. or that all clauses whose inclusion is made man-

datory by FAR will be incorporated by opera-4. The Government may terminate con- tion of law into Government contracts. Follow-
tracts in whole or part for its convenience at any on decisions have ruled that the Government
time during contract performance. This termina- Furnished Property clause does not fall under
tion authority gives procurement planning an the Christian Doctrine. It is probable that only
essential flexibility. Changes in military strategic those clauses which approach "the stature of
planning -- the development of new weapons -- public procurement policy" will be judged by a
new attitudes on disarmament, budgeting and Court to be incorporated by law if inadvertently
funding - any of these may eliminate the need
for part or all of an existing contract. When this
happens, termination proceedings work to save 1-4. Had the court ruled otherwise in the
the Government's funds. This termination may Christian case, the Government would have been
also be effectively used to relocate vital materi- liable for breach of contract damages, including
als, manpower and facilities, all lost profits, for terminating with no clause in

the contract. It is important to note that, even if
1. RIGHT TO TERMINATE the Government had no termination for conveni-

ence concept, the Government, as is true of any1-1. The Government's right to terminate contracting party, has the power to "walk away"
for its convenience is supported by three from its contract. Of course, this constitutes a
theories: (1) Inclusion of a termination clause by breach of contract, and damages including costs
agreement of the parties; (2) Inclusion of a termi- to date plus the entire contract profit (anticipa-
nation clause "by operation of law; and (3) tory profit) must be paid. Under the termination

for convenience clause, however, less generous
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treitment is found, profits recovery being limited ence of the Government. These clauses are
to those profits earned to the date of termination, designed to apply to various procurements and

-1-5. The breach of contract concept is not are numbered FAR 52.249-1 through 52,249-7
dependent on statute. In the early case of. United and FAR 52.249.11. Several of these examples

YStat i/ v.orlSteam Engine Company, 91 U.S. are reprinted in Appendix "D" in this text and
32"\ (1875), the U.S. Supreme Court held that the will not be repeated here.
Secritary of the Navy could stop the work,

ihereby breaching the contract, as no termination 3. THE DECISION TO TERMINATE
qlause was present. The court found ihe Secre- 3-1. In this section we shall examine the
tary' had~authority to settle the resulting breach who, what and how factors in contract termina-
claim as if it were an ordinary commercial con- tion. The who is explained in terms of the
tract. It should be remembered that our termina- responsibility for termination. The what shows
tion for convenience procedures are an out- the factors to be considered in termination, and
growth of-this common law breach concept and the how is indicated through the implementation
are a substitute for it, though some statutory of the termination decision.
treatment has appeared over the years. 3-2. The decision to terminate contracts is

1-6. The Contracting Officer may not ter- made by the Contracting Officer with appropri,
minate arbitrarily under the termination clause ate authority. Communication of the need for
but must justify his actions. Practically speaking, termination for convenience often comes from
however, the contractor would have great technical and engineering personnel. These per.
diffibulty disputing the right to. terminate since sons should continuously review outstanding
the grant of authority under the clause is very contracts to make sure that a requirement for the
broad. By comparison, in commercial contracts, supplies or services involved still exists. If not, a
termination is normally possible only by mutual termination for convenience action may b¢
consent of the parties or else a breach of con- necessary. Postponing this consideration can
tract is present. There is rarely a unilateral right cause needless expense to the Government.
provided as is given to the Government in 3-3. As a rule, a termination request (or a - .
Government contracts. In general the present similar document) submitted by technical or
state of the law is that the Government may ter- engineering personnel -- with necessary appro-
minate any contract for the convenience of the vals, provides the authority for termination
Government when the Contracting Officer action by the Contracting Officer. Termination is
believes that to do so is in the Government's actually made when the Contracting Officer
interest. There is a legal presumption that the delivers a notice of termination to the contrac-
Contracting Officer acts in good faith, so in tor.
order to overturn a termination for convenience 34. There are a number of factors which
the contractor must prove, with "well-nigh
irrefragable proof," bad faith on the Contracting the Contracting Officer must consider before

Officer's part. A landmark case in 1982 held that effecting a termination. Some of these are:, (1)
the Government may not terminate a contract technological advances in the state of the art; (2)

for convenience when the Government had the budgetary consideration; (3) effect of the termi-
intention of later terminating at the time it nation on subsidiary or related procurements; (4)

entered the contract. See Torncello v. U.S., (681 requirements of other activities and the estimated
F.2d 756). This case involved a requirements costs of termination. In addition, consideration

type contract which the Government terminated should be given to the question of whether the

for convenience in order to secure a more favor- contractor is delinquent in performance. If so,
able price from a difference source where the termination for default should be contemplated.
Government knew about that price and source at 3-5. Making the termination effective
the time it entered into the terminated contract. involves planning a notice of termination, and

certain obligations on the part of the contractor
2. TERMINATION FOR CONVENIENCE and of the Government.
CLAUSES 3-6. Whatever the nature of the program or

2-1. The Federal Acquisition Regulation contract, sound pre-termination planning is
(FAR) prescribes various clauses for incorpora- essential. Sound planning will ensure that the
tion in contracts for termination for the conveni- notice of termination serves its intended pur-
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poses. It will also expedite the processing of the the stage authorized by the notice of termination
termination. It, "hould be noted that after the at his own risk. The contractor's obligations also
decision to. terminate is -made, all necessary require him to: (1) terminate all unperformed or
'aininistrative action must be completed as soon partially performed subcontracts and purchase
ak possible; In this way there is no delay in issu- orders relating tv the terminated portion of the

ing the notice of termination. Delay in sending prime contract, and, (2) settle, with the approval
the, notice ca waste Government funds. of the Contracting Officer, all outstanding liabili-

3-7. FAR 49.601 sets forth approved forms ties and claims arising from such terminations.
of notice of termination.i As a rule, notice is first As the Contracting Officer directs, the contrac-
given by telegraph and confirmed thereafter by tor must assign to the Government all interest in
letter. Letternotice alone may be used. In any the terminated purchase orders and thus, the

'case, the notice should clearly state: (1) the contractor may take the position that it was
effective date of the termination; (2) whether all impossible for him to stop work immediately. In
work is to be stopped; and (3) the specific work settling the termination, his actions should

to be -terminated, if the termination is partial. nevertheless be reviewed in order to determine

The notice may also include special instnctions whether or not he acted prudently and reason-
about the continuation of certain work, disposi- ably under all circumstances.
tion of inventory, or other matters. For example, 3-11. The contractor must protect and
production of a main equipment item may be preserve any property related to the contract in
completely terminated. The Government, how- which the Government may acquire an interest.
ever, may want to order spare parts and other He must also deliver to the Government, to the
..supply support items for delivered equipments. extent that he is directed to do -so, any com-
These supply support items are often subject -to pleted, or partially completed materials produced
ordering under special contract provisions (at the or acquired in connection with the terminated

-option of the Government). Thus, special work. In addition, he must deliver any corn-
requirements may be reflected in the notice of pleted or partially completed plans or drawings
termination. In addition, the notice of termina- that would have been required had the contract
tion must contain recommended actions that been completed. Transfer of title must accom-
minimize subcontract expenses. pany such delivery. As directed by the Contract-

3-8. The Government may also wish to ing Officer, the contractor must use his best
acquire certain inventory items (contractor fabri- efforts to sell any undelivered property. He must

cated components and equipments that are com- also complete any portion of the contract not
pleted or nearing completion, for instance) as terminated. Finally, he must promptly submit his
well as items of special tooling. Special instruc- claim for compensation for the terminated work.
tions may identify such property and require its 3-12. There are several practical problems
delivery to the Government. However, the to be considered in connection with the above.
Government usually acquires such property For one, there is the period of time the contrac-
through post-termination screening of the tor needs to stop work and terminate subcon-
contractor's inventory schedules. tracts. This will vary with the nature and com-

3-9. The termination notice drastically plexity of the terminated work and the volume
affects the contractor's operations. Therefore the of his other work at the time of termination. He
notice may not be rescinded or modified without will not, naturally, want to completely stop work

his consent. Provision is also made for the con- on subcontracts and orders that relate to both

tractor to initiate modification requests to this terminated and continued work. As a result, the
notice. contractor may have to screen subcontracts, pur-

chase orders, bills of material, and continuing
3-10. The notice of termination and the work requirements before he can issue termina-

terms of the Termination Clause define the tion notices. Therefore, it may be impossible for
contractor's obligations upon termination. In him to discontinue certain costs and expenses at
addition, FAR 49.104 lists the duties of the prime once. But it is usually true that continuation of
contractor after issuance of the termination the work beyond the time specified in the notice
notice. As soon as he receives the notice the of termination is done at the contractor's own
contractor must stop work under the contract, as risk resulting in the possibility of no compensa-
directed. He continues terminated work beyond tion being received for this portion. The impact
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onthe contractor's.. personnel, if the termination screening of the inventory, withdrawal of needed
-willIcontribute to. a significant reduction of the items from the inventory, (3) inventory screening
work;forcemust be considered. within the Department of Defense and other •

3-13. -FAR 49.105 lists the Contracting agencies, (4) plant clearance, and (5) the han-
off cer~i dutiei after issuance of the termination dling of subcontractor inv.ntories.
notice. Among other duties, the Contracting 4-4. The contractor must submit his termi-
Officer arranges'a meeting with the contractor to nation inventory schedules promptly after termi-
develop a 'definite plan for effecting the termina, nation. Inventory schedules serve many pur-
tion settlement. The discussion covers all topics poses: (1) they support the contractor's termina-
related'to the principles, policies, and procedures tion charges; (2) they provide information for
governing the settlement. Among these are: the plant clearance; (3) they make it possible to
extent of the termination; the status of plans, screen the material for use within the Govern-
drawings, and other data; the status of the con- ment; and (4) they help with the disposition of
tinuing work; the contractor's termination of items that are surplus to Government require-
subcontracts; the transfer of title to the Govern- ments.
mert of any materials it requires; interim financ- 4-5. FAR Part 45 presents detailed instruc-
ing; and the schedule for the contractor's and tions for the preparation, presentation, and
subcontractors' submission of the settlement pro- acceptance of inventory schedules. The contrac-
posal, inventory schedules, and accounting data. tor is responsible for the preparation and submis-

3-14. In some Departments, the Contract- sion of the required schedules, but the Contract-
ing Officer has a field representative visit the ing Officer must review and approve the
contractor's plant. This is done promptly after schedules. Thus, the Contracting Officer sees that
issuance of the termination notice. The field the contractor receives all information and
representative determines compliance with the advice that will enable him to prepare acceptable
termination notice and reports compliance to the ones.
Contracting Officer. No matter how they are 4-6. On fixed-price contract terminations,
organized and scheduled, meetings with the con- the contractor must exclude common items of
tractor have one common purpose -- protecting contractor-acquired property from his inventory
the Government's interest in the termination set- schedules. Common items are those that he can
tlement. use without loss on other Government or com-

mercial work. The contractor may receive either
4. THE TERMINATION INVENTORY Government or commercial work after termina-

4-1. This topic will be dealt with in two tion schedules have been prepared (but before
parts. First, a working definition of termination final action on the termination inventory) on
inventory will be established. Secondly, factors which he knows the items can be used without
concerning the handling of termination inventory loss. In this case, the inventory schedule should
will be reviewed. be amended to exclude those items. The contrac-

4-2. Termination inventory means: any tor is expected to make every reasonable effort
items of physical property purchased, supplied, to return items to suppliers for full credit (minus
manufactured, furnished, or otherwise acquired the supplier's normal restocking charge or 25
for performance of the terminated contract and percent of cost, whichever is less). The contrac-

properly allocable to the terminated portion of tor may also exclude and retain, at cost, other
the contract. The term does not include any termination inventory -- if not directed to
facilities, special test equipment material, or spe- transfer it to the Government.
cial tooling, which are subject to a separate con- 4-7. On termination of a cost-
tract or a special contract provision governing reimbursement contract, all items of termination
the use or disposition thereof. Termination inventory (including common items previously
inventory may include contractor-acquired pro- reimbursed under the contract) must be included
perty and Government furnished property as in the contractor's inventory schedules. The
defined in FAR 45.101, 45.301, and 45.601. Contracting Officer (or authorized representa-

4-3. The handling of the termination inven- tive) must approve the exclusion and may
tory includes: (1) preparation of inventory require adjustment of previously reimbursed
schedules by the contractor, (2) verification and costs. With the exception of this approval
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requirement, contractor withdrawal of common ments can be made without submission of new
-items and return of items to suppliers is expected forms. The Contracting Officer and the disposal
in cost-reimbursement coiitracti-(as it is in fixed- activity require immediate notice of the

S.. pnce contracts). contractor's intention to withdraw items from
4-8. Upo0n receipt of the inventory the inventory schedule. The contractor will

schedules, the Contracting Officer' (or authorized often withdraw the items and use them while the
representative) notes the date of receipt. He then withdrawal notice is being proposed or is in
reviews the schedules to see thai: (1) the forms transit. The contractor may, for instance,
have been.prepared in accordance with applica- urgently need an item currently being processed
ble instructions;,(2) the descriptive data are satis- for sale by the property disposal activity. The I
factory for.redistribution and disposal purposes; contractor may withdraw this item and use it,
(3) the inventory schedule certificates have been notifying the disposal activity. The disposal
properly signed by the contractor. A schedule activity, in turn, will modify the sale prospectus.
which meets the above requirements receives a 4-11. There is another reason why inven-
notation that it is satisfactory in form for redistri- tory schedules should be submitted promptly; the
bution and disposal purposes. Schedules that do opportunity it gives to contractors to reappraise
not meet these requirements are so designated. their decisions to retain or schedule items in ter-
They, or unsatisfactory parts thereof, must be mination inventory. Much time may pass before
returned to the contractor within fifteen days. If the final disposition of listed items. During this
this is not, done then, the final phase of the plant screening and disposal period, the Government
clearance period begins as of the date the can reassess the allocability of items. And the
schedules were filed. contractor can withdraw items orinclude items r.

4-9. After initial approval, the schedules not originally scheduled. FAR 49.105-1 through
are screened and verified at the same time. 49.105-3 details the Contracting Officer's duty to
Verification includes review of location, quanti- review inventory schedules after disposition but
ties, condition, and allocability of the property. before final settlement. The disposition of inven-
Frequently it is necessary to refer to source tory shall not affect the Government's rights,
documents-when determining allocability. These before final settlement, to require additional

A documents include bills of materials, purchase information, to contest allocability, or to exclude
orders, shipping documents, warehouse and items from the settlement on any proper
storeroom forms, and production and process grounck. The practical application of these rights
charts. Verification also includes a review to see may involve matters of judgment that are best
that the contractor has excluded common items resolved in the early stages of settlement. Thus
of inventory. A check is made, as necessary, to these provisions do not minimize the need for
insure maximum protection of the Government's careful review and verification of schedules and
interests. After verification, contractors are inventory.
advised to remove from their claims items of 4-12. Screening termination inventory
inventory that are unallocable. They must also involves checking inventory schedules (before
correct any other deficiencies. disposal outside the Government activities).

4-10. The Government may not wish to Contracting officers shall cause to be verified, to
acquire items or material in termination inven- the extent practicable, the physical count and
tory. If it does not, the preferred method of condition of inventories, including Government-
disposition ii purchase or retention by the con- furnished property, listed on the contractor's
tractor or subcontractor at cost. Withdrawal of inventory schedules. (FAR 53.245 series). Ser-
inventory itenis at cost at any time before final viceable or usable property is screened within
disposition is authorized and encouraged so long the procuring or requiring Department which
as procedural requirements governing with- has first priority on retention of desired items.
drawal are met. There is, however, the following This Department then forwards schedules of the
limiting consideration: withdrawal of items under items it has not retained to the General Services
cost-reimbursement type contracts and of any Administration. If aeronautical or electronic
Government-furnished property is subject to material is involved within the Department of
approval by the Contracting Officer. All with- Defense, copies of the schedules are forwarded
drawals will require adjustments in the schedules also to the other Department of Defense Depart-
and in the settlement proposal. These adjust- ments. Certain items, such as work in process,
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"scial toolingor perishable items do not have to 4-15. Whenever scrap is purchased from
be screened by the-General Services Administra- termination inventory, the buyer must give a
tion. All Department of Defense requirements scrap warranty as discussed in DOD FAR Supp
for industrial plaht equipment are screened by 45.7102.6(bX7):
the - Defense. Industrial Plant Equipment Center. a) If any termination inventory i sid as scrap,
The Defense Logistics Services Center circulates a scrap warranty shall be obtained

lists of excess-equipment to other activities and (b) Releases from liability under scrap warran-
foreign countries eligible for military assistance. ties may be granted on behalf of the Government
Special screening considerations exist in the case by the Contracting Officer (f 'zi consideration for
of construction contracts. FAR 45.608 assigns the release, the Government is paid the difference
specific screening responsibility within each of betwen (1) the price for which the material was

tthe sold as scrap, and (2) an amount approved by the
Govne n Miiay D e tle to Furtermitore nesnbepiefrproe te hnueaGovernment may take title to a termination Contracting Officer, not less than that which the

inventory by issuing shipping instructions to the material would bring If it were sold at a fair and
contractor, entering into a storage agreement reanable price for purposes other than use as
with the contractor, or taking possession of the scrap. Such releases shall be granted by the
inventory. (See DOD FAR Supp 45.608-1 et Government and the consideration paid to the
seq.) Government even though the contract containing

4-13. Surplus termination inventory within the warranty was not made directly with the
the Department of Defense is disposed of by the ,Government
following methods: (1) local screening for (c) In the event of resale of any material subject
transfer to Department of Defense activities in to a scrap warranty, the seller i required to
the area; (2) sales, including purchase or reten- obtain an appropriate scrap warranty from the
tion at less than cost by the contractor or sub- purchaser thereof Upon tender of the warranty
contractor, (3) donation; and (4) abandonment or to the Government, the seller shall be released by
destruction..Disposition is subject to limitations the Government from liability under his own war-
imposed by military security requirements. ranty.

4-14. Local screening mukes sure that no 4-16. Surplus termination inventory may
Department of Defense needs are overlooked, also be donated to educational, public health, or
Disposition by sale is provided for by the con- civil defense programs. This is done by theP. tract terms. The Contract Termination clause Department of Health and Human Services
requires the contractor to use his best efforts to (HHS) with the approval of the General Services
sell termination inventory, as the Contracting Administration. Each Department within the
Officer directs. It also permits the contractor to Department of Defense furnishes to HHS a
acquire inventory items, under conditions esta- directory of its activities that maintain files of
blished by the Contracting Officer and at prices property eligible for donation. Termination
approved by him. The contractor conducts the inventory that has no value beyond the costs of
sales, under the supervision of the disposal handling it (or that constitutes a danger to public
activity. Generally, at least three bids are health, safety, or welfare) may be destroyed or
required. Advance notice of the sale must be abandoned. This is carried out as directed by the
given to ensure fair and reasonable prices. Reten- regulations of the Procuring Department and the
tion by the contractor at less than cost may be General Services Administration. No property
authorized when it will help to reach a fair and should be abandoned on the premises of the con-
prompt settlement (provided, as always, that the tractor without his consent. It should be noted,

' Government's interests are adequately pro- however, that the Government-Furnished Pro-
tected). The Federal Acquisition Regulation also perty (GFP) clause of the contract authorizes the
authorizes retention in special cases. For exam- abandonment of Government Property at no cost
pie, retention might be permitted of certain low- to the Government.
value items and scientific equipment on ter- 4-17. Each Contracting Aftivity has one or
minated research contracts with educational more Property Disposal Revi".', Boards. These
institutions. The proceeds of any sale or acquisi- Boards review and authorize disposals exceeding
tion are deducted from the amount to be paid in set dollar limitations. They also review sales
settlement of the termination claim. Or they may made without competitive bids; releases from
be credited to the Government in other ways. scrap warranties; proposals to abandon or des-
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troy property; and determination that, property is 5-3. The inventory basis is preferred unless
'scrap. the particular situation makes it impossible,

VJ 4-18. Most termination clauses include a (FAR 49.206-2). Use of the total-cost basis must

! ' provision forilant clearances which begins with be specifically app'oved by the Contracting
.the effetive date of termination and nds ninety Officer in advance. Any other method of settle-

days after, the contract6r submits acepOtable ment (such as percentage of physical completion,

inventory schedules. Inventory schedules are is most rare). It requires prior approval of theschlues 'Ivrioy 1. 1 ereaycncredouhsduyauhr
consideied to be acceptable (for purposes of Secretary concerned or his duly authorized
A ig the, final phase of the plant clearance representative. A summary of the settlement

rdl)-unless the Contracting Officer notifies the methods are:

contractbr'within fifteen days that they are not. a. Inventory Bals. Under the inventory
te ny time aftir that the contractor may ask the method of settlement, the contractor lists only
6overnment to enter into a storage agreement costs applicable to the terminated part of the

for inventory not covered by disposition instruc- contract. Inventory is priced and listed in the
io'ns. Storage agreements usually provide for settlement proposal at purchase or manufacturing
contrator storage at a negotiated price, cost. Other proper charges are added. These

4-19. Subcontractors at all tiers prepare include initial costs allocable to the terminated

inventory schedules. The prime contractor and part of the contract (to the extent they are not

each subcontractor are primarily responsible for included in inventory value); general and admin-

the disposition of the termination inventory of istrative expenses; settlement expenses; settle-
their next lower-tier subcontractors, but all such ments with subcontractors; and profit or adjust-
disposals are subject to review by the Contract- merit for loss. End items that were completed

ing representative) not delivered at the time of termination are

inventory schedules are prepared in accordance paid for at contract price. The total of these

with FAR 45.614. amounts is the contractor's gross termination
claim. Inventory disposal credits- and unliqui-

SSftrLEMENT OF TERMINATIONS dated progress or advance payments are

e '5-1. Methods of Settlement. (FAR 49.109 deducted from this figure.
,et seq.) Settlement of cost-reimbursement type (1) The inventory basis of settlement

contracts and of fixed-price type contracts ter- has decided advantages. For one thing, only the

minated for convenience may be effected by: (a) costs relating to the terminated part of the con-

negotiated agreement, (b) determination by the tract have to be considered. For another, inven-

Contracting Officer, (c) costing out under proper tory costs lists on the inventory schedule are

invoices or vouchers (in the case of costs under priced at purchase or manufacturing costs at the

cost-reimbursement type contracts), or (d) a time of termination. Any special costs, such as

combination of these methods. Every effort shall initial costs allocable to the terminated part of

be made to reach a fair and prompt settlement the contract, have to be specifically identified as

with the contractor. The negotiated agreement is such.
the most expeditious and most satisfactory (2) Under the total-cost basis, on the

method of settling termination claims and shall other hand, the entire contract must be reviewed
be used whenever feasible. Settlement by deter- and audited. This may be done in some cases
mination shall be used only when a termination because the contractor's accounting system may
claim cannot be settled by agreement. not permit segregation of costs applicable to the

5-2. Fixed-Price Contracmt Termination Set- terminated part of the contract, or the contract

tlements. Settlements of fixed-price contracts may have been in its early stages at the time of

may be based on either total cost or inventory, termination, with only preparatory costs

While each of the methods of settlement has its incurred. Under these circumstances the total

advantages, the individual settlement case would cost basis might be the best method of settle-

dictate the better method to be used. As will be ment.
shown in the following paragraphs, both b. Total-Cost Basis, When the total-cost
methods include some of the same items of basis is used under a complete termination, all
expenses in the settlement claims, costs incurred to the date of termination are

itemized, plus the costs of settlements with sub-
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c6ntractors and applicable settlement expenses. Architect-Engineer contracts, and FAR 31.106,

At this -point, adjustment is made for profit or to Facilities contracts.

oss. :rhe cntrct price for accepted end items '5-7. Direct costs include material and labor
andother known payments and credits are then which are directly allocable to the terminated

de.uc~ted r~ is . part of the contract. In certain cases, however,
(1) Theuse of the total-cost basis of direct costs might also include items that are usu-

settlement on a partial termination requires the ally classified as indirect. As was discussed
contractor to-defer submission of his settlement above, common items are excluded from theproposal until after completion of the continued contractor's settlement claim. And, as. mentioned

portion of the contract. All costs incurred under above, the contractor should retu.n as much
the contract are then totaled. These include material as possible to suppliers, and obtain
costs applicable to the continued portion. In credit for'it. The costs of such material, and
other respects the settlement is similar to the set- other items excluded from inventory, are not
tlement of a complete termination on a total-cost part of the settlement proposal. However, rea-

asis." sonable restocking charges by suppliers, handling

(2) The Termination Contracting costs, and transportation costs relating to such

Officer (TCO) must approve the total-cCst material may be included in the proposal as
method before itcan be used by a contractor. Mother costs.' When the cost proposal is submit-

Situations .may be approved by the TCO: (a) if ted on the inventory basis,' direct labor will be

production has not commenced and the accumu- included- in inventory value. But some elements
lated costs represent planning and preproduction of diiect labor costs may be- included in other

of get . eady expenses; (b) If the contractor's costs - such as allocable initial costs. On the

accounting system will not readily lend itself to total-cost basis, direct labor costs will be set

the establishment of unit costs for work in pro- forth as such in the proposal.

cess, and finished; (c) If the contract does not 5-8. A contractor's settlement proposal will
specify unit prices; or (d) If the termination is normally include items of indirect cost. They
complete and involves a letter contract. may be submitted as overhead applied to factory

5-4. Theprimary objective in negotiating a or engineering labor. Or, they may be general

settlement of a fixed- price contract is to agree and administrative expenses applied to all other

on an amount that will compensate the contrac- cost elements. There should, of course, be no

tor fairly and fully for the work that he has done duplication of costs, direct or indirect. And cer-
and the preparation that he has made for the ter- tan costs (such as bad debt expense and certain
minated part of the contract. A reasonable entertainment costs) are not considered.
allowance for profit is also included. Cost and 5-9. The Federal Acquisition Regulation
accounting data provide guides for determining (FAR) cost principles give special consideration
fair compensation. They are not, however, rigid to initial costs. These include start-up and
measures. Effective negotiation requires the abil- preparatory costs. When a settlement proposal is
ity to apply standards of business judgment (as being submitted on the inventory basis, unab-
distinguished from strict accounting principles), sorbed initial costs should be segregated. But,
However, the Contracting Officer should, or they may be allocated on the basis of the total
course, be guided by standard policy on the contract end items called for at the time of ter-
types of costs ordinarily considered. mination. If it were done another way, the settle-

5-5. FAR Section 31 'Contract Cost Prin- ment might depend on its ability to spread

ciples and Procedures' applies to termination set- starting-load costs over a large volume of pro-
tiemenm . Costs may be estimated, differences duction. Starting-load costs include one-time

resolvcv, -m! ",uestions settled by agreement. labor and material costs and related overhead

The Contracting Officer should use judgment in arising in the early stages of production. These

applying all availa,. data. costs are noi fully absorbed because of the termi-
nation. They may be caused by inexperienced

.: "Te fiowing discussion of osts is labor, employee training expenses, or idle time
based on FAk Section 31. FAR 31.103 applies resulting from testing and changes in processing
to contracts with commercial concerns. FAR methods. Preparatory costs might include costs
31.104 applies to contracts with educational insti- for plant rearrangement and production planning
tutions. FAR 31.105 applies to construction and to perform the terminated contract.
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'5-10. It is quite likely that costs incurred in comparison should be expressed as a percentage;
'ontinuingt*work ifter :termihition 'mai not be the percentage shov'd then be applied to the
co6sidere&,T'i will apply if they arise because amount of profit ce .mplated when the contract
the'contractor'neglected or deliberately:failed-to was written. Cost.-incurred are not by them-
dis6citinue" ork;asdirected. 'But"if;termin ,tion selves a suitable guide.as they often do not accu-

"1 ' : si .os of th, uzseftil ,ahiof special toling, rately reflect, the amount or difficulty of the
specikmiachmery or equipiiient,,these costs-may work already performed by the contractor.
& tiken fito a6..u.t .der- cetain 'coiidits. 5-12. if it appears that the contractor
S, too, naiy' the refital vilue f certain dnx- would have suffered a loss on the entire contract,
pired leases. Termination settlement expenses are no profit is allowed. (FAR 49.203). Instead, the
.:ailowed.- They include . the. costs- of the settlement-figure should be adjusted to reflect the
contractor's preparation of-,the settlement claim, indicated rate of loss. On a total'cost basis, the
, galcand'other.-fees -and -costs ofprotecting or actual cost to date (exclusive of settlement
"disposing ofproperty allocable to the contract. expenses) is reduced by multiplying it by the
,Plant reconversion costs (money spent to restore ratio of (1)' the total contract price to (2) the
the contractor's facilities to the condition that contractor's actual costs plus the estimated cost
.existed before the terminated contract) stre not to. complete the entire contract. For example, a
usually permitted as part of a settlement. Thisis $10,000 fixed-price contract with $9,000 spent

-consistent with the treatment of preparatory and $3,000 additional required to complete the
expenses foi plant rearrangement mentioned contract,would result in:
albvle. Reconversion costs usually have to be
crged to succeeding contracts, commercial or Total K. Price
0niiary. 1n effect they are normally treated as Actual Cost X
oaisequential damages thatare not part of a ter- Actual Cost + Cost to Complete

"iination settlement. However, reconversion
costs for the removal of Government property
are taken into account. So are rehabilitation costs $10,000

- -specifically caused-by such removal. There may S9,00o X
also be special treatment of plant reconversion $9,000 + $3,000
costs by prior contractual agreement.

- 5-l. in a termination settlement a contrac- $7500 Allowable Cost

tor should be allowed profit on preparations
made and work done for the terminated part of 5-13. This formula is reflected by FAR
the contract. Anticipatory profits (the expected 49.203. Settlement expenses are usually added to
profit on that terminated part of the contract for this, however. The regulation is clear in itself.
which no preparations were made and no work The difficulty lies in deciding whether and how

'done) are not allowed. Nor may profits include much a loss situation exists. The termination set-
an allowance for post-termination and settlement tlement may not be used to compensate the con-
expenses. These include expenses incurred in tractor on the basis of a higher contract price
protecting termination inventory and in the set- than that originally agreed on.
tlement of subcontracts. There is no hard-and- 5-14. A subcontractor has no contractual
fast rule for determining the profit that should be rights against the Government upon the termina-
allowed, but there are many guides. One is the tion of a prime contract. (FAR 49.108). But the
rate of profit that the parties agreed on or con-,-, Government does have the right, used sparingly,
templated when the contract was negotiated. to settle a subcontractor's claim directly. The
Another is the rate that the contractor would prime contractor and each subcontractor are
have earned if the contract had been completed. responsible for settling with their immediate sub-
But this computation can take a great deal of contractors and suppliers. These settlements are
time and may not be accurate, especially if the included in the settlement with the contractor.

* contract performance is in the early stages. Usu.:: They are also subject to approval or ratification
ally a fair settlement can be reached more by the Contracting Officer (except as noted
quickly by comparing the work done on the ter- below). As a general rile, the FAR policies
minated part of the contract to the amount of governing termination settlements with primeS -work contemplated by the entire contract. The contractors also apply to the settlements with
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subcontractors. 5-19. As a rule, the settlement of a partial
5-15. There is an important exception to termination must be confined to the fee. Costc

the requirement-of Contracting Officer approval with respect to the partially terminated work are
of. settlements with subcontractors. To expedite vouchered out. Costs may be included in the set-
overall settlement, prime contractors may be tlement of a partial termination only if the ter-
delegated authority to settle with subcontractors minated portion of the contract is clearly sever-
up to a. specified amount (FAR 49.1084), not in able from the rest of the contract. They may also
excess of $25,000. be included if performance of the contract is vir-

5.16. Virtually all termination settlements tually complete.

are arrived at by negotiation. However, the 5-20. When the contractor discontinues
Government and contractor may fail to agree. In vouchering (ac discussed above) he must submi*
that situation, FAR 52.249-1&2 for fixed-price all his claimed unvouchered costs in the form of
con!rvts sets forth procedures for settlement by a settlement proposal including claim for fee, if

determination of the Contracting Officer. Gen- any. His proposal may not include any
erally speaking, the contractor is paid for goods vouchered costs that have been finally disal-
already accepted under the contract. In addition, lowed, nor any cr.sts that are the subject of a
if the contractor is not in a loss position, profits reclaim voucher.
shall be determined by the Contracting Officer in 5-21. When the contractor vouchers out his
accordance with the factors set forth in FAR costb, the applicable FAR cost principles are
49.202 used- in ascertning the allowability of the costs.

5-17. Cost Rilmbrsemnet Type Contract These principles are also the basis of negotiation
Settlemet. The settling of a cost-reimbursement when costs are included in the negotiated settler
contract is different from settling a fixed-price ment. But negotiating techniques are applied
type contract. The settlement of cost-type con- here; agreement is not necessary on each
tracts should be ema"er than that of fixed-type separate element of cost. However, the overall
contracts. This is because the contractor in a settlement cannot reimburse the contractor for
cost-type contract has been reimbursed on a cost costs that are clearly not allowable under the
basis from the beginning of the contract. provisions of the contract.

5-18. Where the contract has been com- 5-22. The amount of the negotiated fixed-
p!Ptely terminated, the contractor may continue fee adjustment is baed on the percentage of
to voucher out costs incurred after termination - completion of the contract work. This requires
just as he vouchered out pretermination costs. consideration of the extent and difficuity of the
But he may not continue to voucher out costs work done, as compared with the total work
after the last day of the sixth month following required. The most difficult phases of the work
the month when the termination became may not involve the highest costs. For this rea-
effective. le may also elect to discontinue son, the ratio of costs incurred to total estimated
vouchering at any time before the six- month costs should not be the only gide. The Con-
mandatory date (FAR 49.302). Vouchered costs tracting Officer should draw on the judgment
inc!ude costs for work done before termination and experience of all members of the procure-
and not previously vouchered and costs relating ment team in determining the percentage of com-
to termination (expenses of settling subcontracts, pletion.
the costs of preparing the settlement claim, 5-23. There may tye an audit of the contract
expenses incurred in protecting and disposing of prior to a settlement agreement. Any settlement
property allocable to the contract, and so on). proposal of a prime contractor to an agency of
As in the case of fixed-price contracts, settle- the Department of Defense in an amount of
ments with subcontractors require review and $25,000 or over must be referred to the cog-
approval by the Contracting Officer. This is nizant Defense Contract Audit Agency. (FAR
necessary euen when the contractor elects to 49.107). The DOD FAR Supplement also
voucher out his costs. If costs are vouchered requires Government accounting review of s'ib-
out, settlement negotiations are limited to adjust- contractors' proposals involving $50,000 or
ing the fee only. If costs are partially vouchered, more, or of lesser amounts if the Contracting
the termination settlement will include Officer deems that it is necessary. The Contract-
unvouchered costs and fee. ing Officer is not bound by the audit report, but
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he is expected to give it careful consideration. sonable amount (not more than 90 percent) may
5-24. When all approvals have beer, also be paid for ot:er allocable costs. But no par-

obtained on a proposed settlement, the next tial payments may be made toward profit or
action is the execution of a settlement agreement. fixed-fee of the terminated portion of the con-
Prescribed forms for settlement agreements are tract, except for finished products.
set forth in FAR. Under the agreement, the 6-3. Partial payments that might impair or
coatractor certifies that all termination inventory modify any valid assignment of a claim under a
has been properly accounted for. He assigns to contract may not be made without the consent
the Government any interest in the subcontract of the parties. As appropriate, adequate security
inventory that is roi otherwise accounted for. should be obtained to protect the interests of the
The contractor farther certifies to the following Government. For example, partial payment may
facts: (1) all items were properly allocable to the be made for complete articles or teimination
terminated part of the contract; (2) the items inventory. The Government's interests are pro-
were not in excess of requirements; (3) they tected by transfer of title, by a lien in its favor,
could not have been used on other work; (4) any or by other means considered necessary.
large changes in the status of such items between 6-4. In determining the amount of partial
the date of the inventory schedule and the date payment, a deduction is made for any unliqui-
of the agreement have been reported. Where the dated balance of progress and advance payments
contractor has not previously made such pay- (including interest thereon) that have been made
ments, he agrees to pay all subcontractors and to the contractor. A deduction is also made for
suppliers within ten days of receipt of the pay- all credits from the sale or retention of property
ment provided for by the agreement. FAR whose costs are included in the measure of the
49.111 states that each agency may establish pro- payments. The total amount of the partial pay-
cedures for review of proposed termination set- ments should not exceed the total settlement
tlements. amount due the contractor because of the termi-

nation. If partial payments should exceed the6. TERMINATION FINANCING final settled claim, the excess must be repaid to
6-1. Termination halts reoular payments to the Government on demand. Interest at the rate

the contractor under the conteact. Yet the con- established by the Secretary of the Treasury pur-
tractor will often have considerable money tied suant to Public Law 92-41 (running from the
up in finished and unfinished products, materials, date the excessive payment was made to the date
and labor. Many of his accounts payable may of repayment) is charged for any such overpay-
become due before settlement agreement is ment. But no interest is charged if the excess was
reached. So, most termination clauses provide a caused by a reduction in the termination claim
means of interim financing through partial pay- because of retention or other disposition of ter-
ments to the contractor. mination inventory. In the latter case, the

6-2. In accordance with FAR 49.112-1, the difference should be repaid to the Government
Contracting Officer may make partial payments without interest. This must be done within ten
to a termine.ted fixed-price contractor or (if the days after notice to the contractor that the pay-
settlement is to include costs) to a cost-type con- ments were excessive. If the amount is not repaid
tractor. The t'ontractor may apply for such pay- within that period, the Government may then
ments in writing at any time after he submits his demand interest.
interim or final settlement proposals. With the
approval of the Contracting Officer, an amount 7. EQUITABLE ADJUSTMENT ON THE
up to 100 percent of the contract unit price may CONTINUED PORTION OF THE CONTRACT
be paid for undelivered acceptable items com- 7-1. The standard termination clauses of
pleted before or aftr the termination date. A fixed-price contracts allow the contractor -- in
subcontract settlement made by the prime con- the event of a partial termination -- to file a
tractor and approved by the Government may request for an equitable adjustment of the con-
also be paid in full. The contractor may receive tract price or prices for the continuing portion of
in pardal payment an amount up to 90 percent of the contract. This adjustment results from termi-
the direct cost of termination inventory. This nation. It is not part of the termination settle-
amount includes costs of raw materials, pur- ment. Its purpose is to provide any increase in
chased parts, supplies, and direct labor. A rea- the unit cost of the continued items that have
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coi- about because the quantity of items to be
manufatured, his decreased. For instance, start.
up" osts may not have been fully amortized at
the time of the termination. Or (with a significant
decrease in volume) the average labor hours
necessary- to produce each unit may have
increased because of the learning or efficiency
factor. And still other factors may justify an
increase in the price of continued items under
the contract. It should be noted, though, that a
partial termination, like complete termination, is
a normal risk of doing business with the Govern-
tdent. Thea Government is normally not responsi-
ble for increased overhead coats incurred by the
contractor because his regular facilities have
been made idle by the termination.

7-2. The negotiation of any claimed equit-
able adjustment of the continued portion of the
-ontract should b coordinated vAth ihe settle-
hent negotiation. The negotiations overlap,
although they result in separate agreements.

8. CONVERSION OF "TERMINATION FOR
DEFAULT" TO "TERMINATION FOR CON.
VENIENCE"

8-I. If a termination for default is made
improperly, the termination is converted to a ter-
mination for convenience if a ternaination for
convenience clause is contained in the contract.
If the contract does not contain a termination for
convenience clause, the contract shmll be equit-
ably adjusted to compensate for the termination.
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CHAPTE 2O

REMEDIES OF THE GOVERNMENT
Throughout the life cycle of a contract and felony conviction unless waived in writing by

even,.after completion, various remedies are the Secretary concerned.
available to the Government contracting, officer. 1-3. Suspension. Firms or individuals may
These remedies provide the flexibility which is be disqualified temporarily from Government
necessary to effect Government procurement. contracting and Government approved subcon-
Terminations Were covered in the two preceding tracting, on the basis of adequate evidence, in
chapters. This chapter presents some additional the public interest. Reasons for suspension
actions which may be taken by the Government include commission of any of the causes listed
f s cfor debarment in paragraph 1-2 above. Indict-

2. Generally, Government remedies other ment for any of these offenses is adequate evi-
4 than terminations can be classified by reference dence for suspension. However, because of our

to, the activity to which they relate. Some system's deeply ingrained tenet that a party, even
remedies are connected with: (1) debarment, one under .indictment, is innocent until proven
suspension and ineligibility, (2) contract pricing, guilty, the suspending office gives notice and a
(3) changes and modifications, (4) warranties and reasonable opportunity to be heard to the con-
'inspection, (5 debt, deductions, offsets and dam- tractor so that the contractor has a chance to
ages, (6)'voluntary refunds, '(7) reniegotiation, (8) make a record justifying modification or with-
nividatory injunctions and (9) unsupported drawal of the suspension. In no event may a
claims. A brief treatment will be given to these suspesion extend beyond eighteen months unless
remedies. formal legal proceedings have begun against the

contractor.
1. DEBARMENT, SUSPENSION AND INELI. 1-4. Ineligibility. Firms or individuals may
GIBILYrLY be excluded from Government contracting and

1-1. The regulations governing debarment Government approved subcontracting for viola-
and suspension are set forth in FAR Part 9, Sub- tion of statutory, executive order, or regulatory
part 9.4. Ineligibility results from violations of authority other than those listed in FAR Subpart
statutes, executive orders or regulations other 9.4. For instance, violations of the Davis-Bacon
than those listed in Subpart 9.4. These ere discre- Act, Buy American Act, EEO Acts and execu-
tionary actions taken to insure that government tive orders, etc. may lead directly to ineligibility
contracts are only let to responsible contractors. pursuant to those statutes or orders and their

1-2. Debarment. Firms or individuals may supplemental regulations.
be excluded (debarred) from Government con- 1-5. Pursuant to FAR 9.404 the General
tracting and Government approved subcontract- Services Administration (GSA) is charged with
ing for a reasonable, specified period, commen- the preparation and distribution of a current,
surate with the seriousness of the cause, and gen- consolidated list of all contractors debarred,
erally for not more than three years. Reasons for suspended or declared ineligible by agencies or
debarment include conviction or civil judgment by the General Accounting Office (GAO). Any
for fraud, various criminal offenses, antitrust vio- contractor listed as debarred or suspended is
lations, falsifying records or any other offense excluded from receiving Government contracts
that indicates a lack of business integrity, willful unless the acquiring agency determines that there
failure or a history of failure to perform its obli- is a compelling need for such action. An ineligi-
gations in one or more Government contracts, or ble contractor, being ineligible by statute ot exe-
any other cause of so serious or compelling a cutive order, may not under any circumstances
nature that it affects the present responsibility of be awarded a contract as no agency has the
a Government contractor or subcontractor. authority to waive a statutory or executive order
While debarment is generally a discretionary provision.
option of the Government, the DOD requires
that contractors be debarred for at least one year
when the cause of debarment is based on a
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2.- CONTRACT PRICING place on individual contracts rather than on an
2-1. The Government utilizes safeguards overall fiscal year basis.

against various types of negligence, fraud and
crimial offenses that may occur in negotiated 3. CHANGES AND MODIFICATIONS
contracts. These safeguards will be reviewed 3-1. Contract modifications were dealt with
with reference to specific types of offenses. extensively in Chapter 10. A brief reference to
Offenses constituting fraud, waste, and abuse are the underlying principle should emphasize the
disused at length in Chapter 6 of this text. remedial nature of these actions.

2-2. Truth in Negotiations Act, Public Law 3-2. The "Changes" clause of the contract
87-M., In order for negotiation, to produce the gives the Government a remedy for those situa-
best results the price of property and services tions when the item being procured is no longer
acquired under negotiation must be based on the exact item or service required to meet the
accurate, complete, and current pricing informa- mission requirement. The right to order a
tion to be supplied by the contractors. To change in the contract performance is unilateral
accomplish this, Public Law 87-653 was passed to the Government. However, the contractor is
and became law on September 10, 1962. This protected by that portion of the clause which
Actis also known as the "Truth-in-Negotiations provides for an "equitable adjustment" of the
Act', and is found in 10 U.S.C. § 2306a. Price contract.
reductions takefi pursuant to this Act during con- 3-3. Stop Work and Suspension of Work
tract administration are remedial to the Govern- Proyisions. Sometimes the Government finds
ment and are more fully discussed in Chapter 15. that it must greatly alter a procurement.

2-3. The False Claims Act, (Titles 31 Realignment of programs and advances in the
U.S.C. § 3729, 18 U.S.C. § 287 and § 1001) state of the art often make changes necessary. A
define and proscribe civil and criminal penalties change may be so substantial that it may be
for making false statements or presenting a false wasteful to continue work on the original pro-
claim for payment and have been utilized in the curement. The Government therefore includes a
area of prosecuting falsified pricing data, with contract clause permitting the contracting officer
each "inflated" voucher considered a separate to stop work while the matter is being con-
false claim. The act is broad and not limited to sidered. Two standard clauses are authorized --

original contract pricing situations. the Stop Work Order Clause and the Suspension

2-4. Any person making a false claim of Work Clause. The former is used in nego-
against the Government under the civil fraud tiated supply, research and development, or ser-
section may be subject to triple damages, plus vice contracts, both fixed-price and cost-
Si0,000. for each false claim, plus forfeiture of reimbursement. However, its use is restricted to
payments actually due under the contract. contracts where work stoppages might be neces-

sary for reasons such as advances in the state of2-5. Whoever knowingly and willfully the. art or production, engineering break-

makes a false statement or submits a fraudulent theuart or re ion enieprograes.

document to a Defense agency, knowing ii to be throughs, or realignment of programs.

so, and is convicted under the criminal fraud sec- 3-4. Stop Work Clauses. Stop work orders
tion, may be fined not more than $1,000,000 or are not permitted unless the contract contains
imprisoned for not more than five years, or both. this clause. In fact, their improper use may be a

2-6. Price Redetermination. No discussion breach of contract by the Government. Even

of statutory redetermination can be held without when the contract contains the clause, stop work

a consideration of contractual price redetermina- orders are specifically prohibited when a decision
to terminate has been made. Before the order

tion or repricing. Many contracts have provi- t emnt a enmd.Bfr h re
tions orirepri. Maoy crct havmet p r- may be issued, prior approval at a level higher
sions which provide for price adjustment under than the contracting officer is required. (FAR

stated conditions. Such a provision works to the 12.503 and 52.212-13) While the order is in

benefit of both parties to the contract. Contrac- effect, the contractor must take all reasonable

tual price redetermination applies as follows: (I) steps to minimize costs. The stop work period

redetermination takes place under a contract mye tende by The paries
whentheparies avcagred o itin dvace, may be extended by agreement of the parties.

when the parties hav c agreed to it in advance, Within the ninety-day period (or any extension
(2) in redetermiination, prices may be either teeftecnrcigofcrms ihr()-

increased or decreased, (3) redetermination takes thereof), the contracting officer must either (a)
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cancel the stop work order or (b) terminate the Section 794 of the FY 1984 Defense Appropria-
cntractMcnvenience. If the stop work order tions Act, P.L. 98-212, provides that no funds be

icahelled; the- contractor must then resume obligated or expended for the procurement of a
work. vtepons system" unless the contractor warrants

3-5. Suipeadila of Work Provision. Work that the system will meet the stated performanceoconstfucion" contractstson o uc contracts may be suspended requirements.
i e ir th - the clause set forth in 4-4. It must be recognized in the procure-

AR 52.212-12 (Suipensiof of Work). No limit is ment process that almost all warranties or
pJi"ced on, the suipension period; however the guarantees c'st money since they leave the con-
cxchtraicis entitld to an equitable adjustment, tractor with a contingent liability for replace-

pludmgii profit, for the unreasonable portion of meat, correction or other adjustment. The war-
iipei.rod during which work wa suspended. ranty cost will not eliminate all Government
The claufe is inapplicable to delays recognized expense incurred in post delivery failures. Field
by "other contract clauses and to delays which failures have a ripple effect on total life cycle
are attributable to the contractor. The clause costs, e.g., electronics installed in an aircraft
rquires the contractor to give notice of any probably must be removed, replaced (if a spare is
action which he regards as falling within the available), crated, shipped, documented and then,
coverage of the clause, even though no actual" after repair the item must again flow into the
4der has been issued by the Contracting Officer. inventory; this is a complex process. It is evi-
In these "constructive suspension situations, the dent that the administrative costs and some otit-
contractor will be barred from recovery'0f costs of-pocket expense must be borne by the Govern-
incuired more than 20 days prior to the date on ment despite the warranty provision.
which notice was g!ven in writing. In the cases 4-5. Inspection Clause. To provide a
where an actual suspension order is given, or remedy for imperfection in the work effort or
where the contractor has given timely notice of finished items, the Inspection Clause of the con-
a constructive suspension, the contractor must tract provides the Government with the contrac-
submit his claim as soon as practicable after ter- tual right to inspect at appropriate times and
mination of the suspension but not later than the places (including the contracto's plant) during
date of final payment. the manufacturing process and to require correc-

4"S A"Ition of defects.
4. WARRANTIES AND INSPECTION 4-6. The right to grant deviations from4-1. The Warranties Clause protects the specifications where there is no material adverse
Government from the cost of correcting defects affect on quantity, quality, reliability, inter-
in the supplies it receives from contractors. The changeability, maintainability or performance
Inspection Clause gives the Government the characteristics serves as a remedy for expediting
right to reject supplies and services which do contract performance by eliminating undesirable
not conform to the quality demanded by the con- rework or relieving production scheduling prob-
tract. lems.

4-2. Warranties. A warranty may be 4-7. Correction of Deficiencies. The
defined as a contractual obligation incurred by a Correction of Deficiencies Clause provides a
manufacturer or vendor in connection with the remedy for the Government in fixed-price supply
sale of an item or service whereby the seller and service contracts for systems and equipment
agrees to remedy certain defects or failures in when performance specifications or designs are
the product or service sold for a certain finite of major importance. The contractor must
period of time extending beyond the date of sale correct deficiencies either before or after accep-
or acceptance by the buyer. tance by the Government at his expense. Tran-

4-3. Either to relieve the Government of sportation costs for the supplies are borne by the
the need for extensive and expensive test and contractor, at least up to an amount equaling
inspection or to assure a certain minimum perfor- commercial rates. The clause provides detailed
mance and useful life, a warranty provision (Ref. provisions for handling the transaction. This
FAR 52.246-17 & 18), extending beyond the con- optional clause is found at FAR 46.701 &
tract performance period, may provide a post- 52.246-19.
contractual remedy of great value. In addition,
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5., DEBTS, DEDUCTIONS, OFFSETS, AND 5-7. Offsets. The Debt Collection Act of
SDAMGES 1982 (Public Law No. 97-365) amended the

5-1. Debdt There are several types of Federal Claims Collection Act of 1966 and
situations where the Government has'the right'to added procedural requirements to protect the
collect money from a contractor. Debt t th due process rights of creditors. In either liqui-

-Government may result from overpayment, daied or unliquidated debts or claims, when
default- by a contractor, poor performance, there is no opportunity to deduct contract
downward equitable adjustment, or claims stem- monies, the Government still has a remedy if the
iing, from cost disallowance, breach of war- contractor is owed money under a different con-

ranty,:or defective priciig violations. tract or account. This remedy is known as
administrative offset. However, the Government

5;.2.Whien a contractor agrees that it owest r m , umay not automatically offset funds against the
contractor. The new law at 31 U.S.C.A. § 3716

is either agreed to by both parties (liquidated) or outlines the procedure that must be followed
the amount may be disputed by either party before offset, prescribing notice to the contractor

(unliquidated). and an opportunity for the contractor to be
5-3. if the debt is liquidated and the con- heard. A formal hearing or informal meeting is

tractor doesn't pay, the Government has a required for that purpose. A review of the
creditor's right to sue in the appropriate court agency's decision on the claim under the
.and upon reiving a judgment, may attach the Disputes Clause is mandatory for any unliqui-
contra tor's property or other assets or may pur- dated claim. Failure to comply with these due
sue those common law remedies available to any process procedures precludes the Government
other creditor. Administrative collection of debt from using offset to collect its claim.
is provided for in FAR Subpart 32.6. 5-8. Certain statutes may prohibit offset in

54. Deductimos. If the full contract price any case. An example is the Assignment of
has not been paid, the Government may deduct Claims Act (studied earlier in Chapter 7) which
the appropriate amount in paying the contractor. prohibits offset where the claim arises outside the
This situation generally arises in FFP contracts contract and the contract right to payment was
where the contractual responsibilities of the con- assigned by the contractor in accordance with
tractor are only partially met. The theory is that the Act.
the Government should not pay for goods not 5-9. D As discussed in Chapter
delivered nor for services not performed. Eighteen, damages for breach of the contract by

5-5. Deductions may arise under the terms the contractor are a Government remedy. Even
of the contract itself. Thus we see actions taken though no default termination is contemplated,
under the Price Reduction for Defective Pricing damages may be pursued. Acceptance of con-
Clause, Technical Data - Withholding of Pay- tract performance is not a waiver of breach of
ment Clause to name two examples. Of course, if contract claims. The prudent contracting officer
the Government's claim is contested before the will, however, if such a claim is contemplated,
ASBCA or U.S. Claims Court, the Government send the contractor a letter referencing receipt
will be held to prove that its action was correct. and acceptance of supplies but reserving breach

5-6. Although deductions pursuant to con- claims.
tract clauses or other collection procedures are 5-10. Damages take two forms: unliqui-
commonly used, the unilateral withholding of dated and liquidated. Unliquidated damages are
contract monies by the contracting officer on those which are not predetermined. That is,
utliquidated debts or claims is likely to draw a there has been no agreement by the parties and
protest from contractors who assert that they no court or board determination has been made.
should be paid the full contract price. Although These arise when the contractor fails in some
the contracting officer is charged with protecting substantial respect to perform the contract as
the interests of the Government under the con- written, and harm to the Government results. In
tract, it is suggested that legal counsel be con- other words, damages "flow from the breach,"
suited when unilateral withholding is contem- and are measured by the amount of money
plated. necessary to make the Government "whole."
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5-11. Measuring damages of this type is a refund must be made by the Secretary involved.
difticult task. If the contractor is late in delivery Refunds obtained are credited to the applicable
-the most common breach -- what harm has appropriation cited in the contract and the con-
been done? If we buy to fill warehouses, what tract price reduced accordingly. Checks received
does ii' matter if schedules are missed? On the should be made payable to the office designated
other extreme, catastrophic damage claims are for contract administration and forwarded to the
also untenable. Such liability, if invoked, could comptroller of the appropriate department.
drive substantially all contractors out of Govern-
ment work. In between, we find yard-sticks to 7. RENEGOTIATION
measure damages. The question is: "What loss 7-1. Renegotiation is the process of deter-
was suffered?" In construction contracts, loss of mining what part, if any, of the profits realized
the use of buildings may be measured by rental from the specified contracts and subcontracts is
values involved. Administrative handling costs excessive. Such excessive profits are to be
are sometimes recoverable as a consequence of returned to the Government in the form of
the breach. refunds. The Vinson-Trammel Act, the 1951

5-12. The second form of damages is "liqui- Renegotiation Act and many of the earlier Acts
dated damages', that is, damages which are prescribed certain factors which were to be
preset in amount by agreement of the parties, taken into consideration in determining the
contained in the contract, and contingent on the excessiveness of profits, and these Acts directed
happening of a named event -- usually late per- that all excessive profits so determined be dim-
formance by the contractor. The courts favor inated. All such Acts have expired or been
resolution of disputes, and so uphold such repealed by Congress with the exception of
clauses. However, the courts abhor penalty pro- Presidential Authority to act in a period of war
visions in contracts and will not enforce them. or national emergency to invoke limitations on
Thus, if the liquidated damages only penalize the profits in order to eliminate excess profits (10
contractor rather than compensate the Govern- U.S.C. § 2382).
ment for actual damage anticipated, the clause
will be unenforceable. The test of reasonableness 8. MANDATORY INJUNCTION
is not "what damage occurred', but rather, what 8-1. In a period of war or national emer-
factors were employed in the selection of the gency, a U.S. District Court may order a con-
damage figure at the time of negotiation? Were tractor to complete its Government contract
the parties reasonable? under authority of the Defense Production Act

5-13. FAR 12.2 and 12.201-204 express of 1950. This most stringent of Government
DOD policy on liquidated damages. The remedies is sought only in rare instances.
approved clause may be used in both formally
advertised and negotiated contracts when: (1) the 9. UNSUPPORTED CONTRACT CLAIMS
time of delivery or performance is such an 9-1. The new Contract Disputes Act, dis-
important factor that the Government may rea- cussed in Chapters 16 and 17, provides that con-
sonably expect to suffer damage of the delivery tractor claims under the contract not supportable
or performance is delinquent, and (2) the extent due to misrepresentation or fraud will require theor amount of such damages would be difficult or contractor to pay the Government an amountimpossible to ascertain or prove, equal to the fraudulent claim or fraudulent por-

tion thereof, plus the Government's cost in han-
6. VOLUNTARY REFUNDS dling the claim. This Government remedy is

6-1. A contractor may voluntarily refund aimed at contractors who play "fast and loose"
contract monies to the Government. It may be with claims and is intended to stop the practice
spontaneous or may be solicited by the Govern- of deliberate inflation of claims. Determinations
ment. Legal counsel should be consulted to under this clause are not made by the Contract-
determine whether other Government rights may ing Officer but by the Justice Department, with
be involved. Refunds should be solicited when investigative assistance furnished by departmen-
the Government has been overcharged or inade- tal investigative agencies and the Federal Bureau
quately compensated for use of Government- of Investigation. In addition, Federal Courts are
furnished property, or for disposition of contrac- empowered to assess financial penalties against
tor inventory. The decision to solicit a voluntary litigants and/or their lawyers for the filing of

- frivolous actions resulting from unsupportcd con-
tract claims.
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GLOSSARY OF LEGAL TERMS

ab initio ....... ................. "from the beginning" I "

acceptance ...................................................... assent to an offer by the one to whom it was made.

accord and satiafaction .................................. agreement as to amount owed and
Spayment thereof.

ACO............................................. Administrative Contracting Officer

action ex contractu ................. suit arising out of contract.

action ex delicto ............................................... suit arising independent of contract
resulting from breach of a positive legal duty.

affirm ............................................................... to uphold on appeal the lower court's ruling.

agent ......................... one employed to transact business for another.

appellant .......................................................... one who alpeals to a higher tibunal the
decision of a tribunal.

I appellee .......................................................... on appeal, the party prevailing in the
lower tribunal.

ASPA .............................................................. Armed Services Procurement Act

bailment contract ........................................... an agreement for the delivery of
personal property in trust for specific purpose,
to be returned when the specific purpose is
accomplished.

bilateral contract ............................................ one formed by a "promise for a
promise" (offer and acceptance)

breach of contract.......................................... :luretw Perform as agreed.

brief ................................................................. written argument submitted on trial or
appeal in support of pleadings.

burden of proof .............................................. the responsibility of proving allegations
made.

case in point .................................................... a case with facts and issues similar to
the one in question.

caveat emptor ................................................... iet the buyer beware.

certiorari .......................................................... an order by a superior court ordering up a
court 'ecord of an inferior court.

change order ................................................... an order by one party to a contract,
modifying it pursuant to authority contained
in the contract.
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CICA ............................................................... Competition in Contracting Act

citation ... ......................................................... the case number or volume and page number
used to identify a cas or statute.

civil law .......................................................... law of the Roman Empire-Justinian
* "corpus juris civilis' 533 A.D.

civil liability .................................................... liability to be sued for infr.3ing
on the rights of other individuals, as opposed
to offenses against the public.

COC. ............................................................... Certificate of Competency

common law .................... sometimes called the 'unwritten law' -
based on custom, usage, and reason and
reflected in judicial pronouncements
(English-US).

consideration ................................................... sometimes of value exchanged by the
parties, making the contract enforceable;
the inducement to a contract; the cause,
motive, price, or impelling which induces a
contracting party to enter into a contract.

contra proferentum .......................................... against the party who proffers
or puts forward a thing.

contract damages ........................................... financial loss resulting from
breach of contract.

counter-offer ................................................... a counter-proposal made by the offeree
to the offeror.

counterclaim ................................................... a cause of action existing in favor
of defendant against plaintiff, which if
established, will defeat, qualify, or reduce
plaintiffs rights to recover; usually a matte
arising out of the same transaction.

CPIF ................................................................ Cost-Plus-Incentive-Fee

CPSR ......................... Contractor Programs System Review

criminal liability ............................................. liability to prosecution for
offenses against the public.

D & F .............................................................. Determination and Findings

DFAR ............................................................. Department of Defense Federal Acquisition

Regulation Supplement
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damnum abspe injuria ................................ damage without the violation
of a legal right.

decWision ........................................................... the ruling of the court on a motion o. pleading.

defendant ......................................................... one against whom a law suit is instituted.

dictum .............................................................. that part of a judge's opinion other than the
ruling or fineings.

f..g .................................................................... for example. (L.exampli gratia)

ejusdem gners ................................................ .of the same kiud" - a rule of
construction. Where general words follow a
designation of particular subjects, the meaning
of the general words will ordinarily be presumed
to be restricted by the particular designation,
and to include cnly things of the same kind, class,
or nature as those specifically enumerated, unless
there is a clear manifestation of a contrary
purpose. ,

en banc ............................................................ Fr. - 'in bank' - wherein all judges are in
attendance, as opposed to hearngs by one judge
of a court.

equity .............................................................. that portion of remedial justice which is
exclusively administered by a court of equity,
as distinguished from court of common law.
(Law and equity jurisdiction are now
combined.)

estoppel .......................................................... precludes a person, due to his past actions,
from asserting anything contrary thereto,
though true.

et at .................................................................. an d others.

et seq ................................................................ and the following (Let sequitur)

ex parte ............................................................ a legal proceeding where only one party
is heard.

ezx post facto ..................... "from past fact" - descriptive of
laws given retroactive effect. May not be
used to render illegal an act legal when
performed.

executed contract ........................................... a contract completely performed;
also, a signed contract.

executory contract ......................................... a contract not yet performed.

express authority ............................................ authority expressly conferred
upon an agent to bind the principal.
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expres contra. .................. a contract wherein there are
express promises to do something or to
refrain from doing something.

FAR ................................................................ Federal Acquisition Rcgulation

FMS ................................................................ Foreign Military Sales

FOIA ............................................................... Freedom of Information Act

FPASA ........................................................... Federal Property and Administration Services
Act

GAO ................................................................ General Accounting Office

GATT ............................................................. General Agreement on Trade and Tarifs

GFP ................................................................. Government Furnished Property

grantee ............................................................. one to whom title to real estate is conveyed.

grantor ............................................................. one who conveys title to real estate.

ie . .................................................................... that is. (L id est)

ibid ................................................................... in the same place (Ldibidem)

.i implied authotity .................. authority incidental to express
authority necessary to the exercise of the
authority actually granted.

implied in fact contract ................................. a contract existing by
virtue of the actions of the parties
rather than express promises.

improper venue .............................................. suit brought in wrong territorial
jurisdiction, e.g., wrong country.

in part materla ................................................. descriptive of matters which are
related and should be considered together;
e.g., two statues bearing on the same
situation.

incorporeal heriditamert .................................. an intangible right
collateral to tangible personal property
or real estate; e.g., real estate rcna.ls.

infra ................................................................. referenced hereafter.

journal entry ................................................... the written, signed record of orders
of the court.
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lach-s ............................................................... common law defense barring actions not timely
initiated.

lack of jurisdiction ......................................... where the court is without[ authority to hear the ease; goes to subject
matter or parties.

law ................................................................... the whole body or system of rules of conduct,
including both decisions of courts and
legislative acts.

lessae ............................................................... one to whom real estate is leased.

lessor ............................................................... owner of real estate who leases same.

liquidated damages ......................................... damages established as to
liability and amount.

motion ............................................................ the means by which a party requests a
particular action by the court in the
disposition of a suit.

mutuality of obligation .................................. that element of a bilateral
contract by virtue of which both of the
parics arc bound or neither is bound; a duty
of each party to do something in consideration
of the other party's act or promise.

nudum pactum ................................................ a naked promise--one not supported by a
corwideration and therefore unenforceable.

offer ............................................................. a proposal by one person to another which is
intended of itself to create legal relations
on acceptance by the person to whom it is made.

offeree .............................................................. one to whom an ofer is made.

offeror .............................................................. one making an offer.

past consideration ........................................... value received prior to the present
contract--ge-lerally insufficient to support a
promise.

petition ............................................................ the pleading by which a law suit is initiated.

piaintiff ............................................................ one who institutes a law suit.

precedent ........................................................ psior rulings in similar cases, used as
authority for ruling in the case at the bar.

prima facie case ............................................... evidcnce sufficient to support a
favorable verdict if not rcbuttcd by the
other side.
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principal .......................................................... adj..-most important, consequential or
influential.

principal .......................................................... one who employs an agent to transact
business for him.

principle .......................................................... n.-a fundamental law, doctrine or assumption.

privity of contract .......................................... The relation of contract status and

that connection, mutuality of will, and interaction

between the parties which they must occupy
toward each other in order to form either
an express or implied contract.

quantum meruit ............................................... at common law, an action for the reasonable
value of services rendered.

quasi-contiact .................................................. contract implied in law--a creation of the
courts to prevent unjust enrichment of one party by
another.

quid pro quo ..................... "that for this'--descriptive of the requirement
of consideration in contracts.

relator .............................................................. one upon whose "relation" a quasi-criminal suit
is instituted.

remand ............................................................ to return a matter to a lower court with instructions
to that court for further proceedings.

reply ................................................................ plaintiff's response to new matters raised in
defendant's answer.

rs gcae .......................................................... (law of torts)--periphtral matters so
closely connected with a transaction and
necessary to a proper understanding of it
as to become a part thereof.

res ipsa liquitur ................... "the thing speaks for itself"--
(law of torts) descriptive of facts so self-
evident as to make a prima facie case.

respondent ....................................................... the "accused" person in a quasi-criminal suit.

reverse ............................................................. to overturn or appeal the lower court's rulings.

set-off .............................................................. reduction of on- demand by an opposite one,
usually ascertained in amount end unrelated to
the original claim.

specious .......................................................... adj.--having a false look of truth or genuineness.

stare decisis ..................... "let the decision stand." The principle that
prior decisions of court should stand as pr.cedent
for future guidance.
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statute of frauds .............................................. requires certain contracts to be in
i;,; writing to be enforceable. "

statute of limitation ................ bars actions commenced beyond a

statutory time limit.

supplemental agreement ................................ an agreement supplementing the
principal contract.

supra ................................................................ referenced above.

syllabus ............................................................ editorial headnote to a reported case,
giving the law of the case.

TAA ................................................................ Trade Agreement Act

tort .................................................................. a wrong committed against the person or
property of another-one of the two classes
of civil actions, the other being contract
actions.

trial de novo ..................................................... a new trial.

ultra vires contract .......................................... a contract of a corporation which is
not within the express or implied powers conferred
upon the corporation by the instrument of it-
creation.

undisclosed principal ..................................... a principal whose agent contracts in
his own name, without disclosing the fact of his
agency, and without the third party's knowledge of
the fact.

unilateral- contract .......................................... a contract formed by an offer or a
promise on one side for an act to be done on the
other, and the doing of the act by the other
constttutes acceptance of the offer.

unlawful contract .............. unenforceable because performance
violate& the law.

ualiquidated damages .................. damages not established either as
to liability or amount.

vendee ........................................................... buyer.

vendor ............................................................. . e!ler.

void contracts ................................................. a nul'ity--of no legal effect, therefore
unenforceable.

voidble contract ........................................ .or e which may be avoided or dissvowed
by one of the partzes, e.g., -ontracts by minors.
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INTRODUCMION

This Appendix D contains those FAR clauses that are highlighted in the text.

No references to the textbook are made to the following:

Chapter 1

Chapter 2

Chapter 5

Chapter 11, but see Chapter 10

Chapter 17

Chapter 20

All other chapter references are indicated in accordance with the Table of Contents listed on pages
iv and v.
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CHAPTER THREE

CLAUSES

52.202-1 Deffidtoms.

As prescribed in Subpart 2.2, insert the following clause in solicitations and contracts except when
(a) a fixeca-price research and development contract that is expected to be $2,500 or less is contemplated
or (b) a purchase order is contemplated. Additional definitions may be included; provided, they are con-
sistent with this clause and the Federal Acquisition Regulation.

DEFINITIONS (APR 1964)

(a) 'Head of the agency' (also called "agency head") or "Secretary" means the Secretary (or
Attorney General, Administrator, Governor, Chairperson, or other chief official, as appropriate) of the
agency, including any deputy or assistant chief official of the agency, and, in the Department of Defense,
the Undersecretary and any Assistant Secretary of the Departments of the Army, Navy, and Air Force
and the Director and Deputy Director of Defense agencies; and the term "authorized, representative"
means any person, persous, or board (other than the Contracting Officer) authorized to act for the head
of the agency or Secretary.

(b) 'Contracting Officer" means a person with the authority to enter into, administer, and/or ter-
minate contracts and make related determinations and findings. The term includes certain authorized
representatives of the Contracting Officer acting within the limits of their authority as delegated by the
Contracting Officer.

(c) Except as otherwise provided in this contract, the term 'subcontracts" includes, but is not lim-
ited to, purchase orders and changes and modifications to purchase orders under this contract.

(End of Clause)
(R 7-103.1 1979 MAR)

(R 7.203.1)
(R 7-302.1)
(R 7-402.1)
(R 7.901.1)
(R 7.1902.1)
(R 7.1909.1)

Alternate I (APR 1984). If the contract is for personal services; construction; architect-engineer
services; or dismantling, demolition, or removal of improvements, delete paragraph (c) of the basic
clause.

(R 7-503.1)
(R 7-602.1 JUN 64)

(R 7.605.38)
(R 7.607.1)

(R 7-2101.1)
(R 1-7.602. 1)
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CHAPTER FOUR

CLAUSES

52.219-8 UdIlsatls of Smsall Itisluss Concern ad Smal Digadyatapid Business Concemn.

As preactibed in 19.708(a), insert the following clause:

UTILIZATION OF SMALL BUSINESS CONCERNS AND SMALL DISADVANTAGED BUSINESS
CONCERNS (JUN 1965)

(a) It is the policy of the United States that small business concerns and small b',siness concerns
owned and controlled by socially and economically disadvantaged individuals shall have the maximum
piacticable opportunity to participate in performing contracts let by any Federal agency, including con-
tracts and subcontracts for subsystems, assemblies, components, and related services for major systems.
Itis further the-policy, of the United States that its prime contractors establish procedures to ensure the
timely payment-of amounts due pursuant to the terms of their subcontracts with small business concerns
;and small business concerns owned and controlled by socially and economically disadvantaged individu-
als.

(b) The Contractor hereby agrees to carry out this policy in the awarding of subcontracts to the
fullest extent cons-ttent with efficient contract performance. The Contractor further agrees to cooperate
in any studies or,surveys as may be conducted by the United States Business Administration or the
awarding agency of the United States as may be necessary to determine the extent of the Contractor's
compliance with this clause.

(c) As used in this contract, the term "small business concern" shall mean a small business as
defined pursuant to section 3 of the Small Business Act and relevant regulations promulgated pursuant
thereto. The term 'small business concern owned and controlled by socially and economically disadvan-
taged individuals" shall mean a small business concern.-

(1) Which i3 at least 51 percent owned by one or more socially and economically disadvantaged
individuals; or, in the case of any publicly owned business, at least 51 per centum of the stock of which is
owned by one or more aocially and economically disadvantaged individuals; and

(2) Whose management and daily business operations are controlled by one or more of such indi-
viduals.

The Contractor shall presume that socially and economically disadvantaged individuals include
Black Americans, Hispanic Americans, Native Americans, Asian-Pacific Americans, Asian-Indian Ameri-
cans and other minorities, or any other individual found to be disadvantaged by the Administration pur-
suant to section 8(a) of the Small Business Act.

(d) Contractors acting in good faith may rely on written representations by their subcontractors
regarding their status as either a small business concern or a small business concern owned and controlled

by socially and economically disadvantaged individuals.

(End of clause)

52.219-13 Utilization of Women-Owned Small Businesses

As prescribed in 19.902, insert the following clause in solicitations and contracts when the contract
amount is expected to be over the small purchase threshold unless (a) the contract is to be performed
entirely outside the United States, its possessions, Puerto Rico, and !he Trust Territory of the Pacific
Islands, or (b) a personal services contract is contemplated:
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UTnZATON OF WOMEN-OWNED SMALL BUSINESSES (APR 1964)

(a) "Wovien-owncd small businesses," ms used in this clause, means businesses that are at least 51
percent owned by women who are United States citizens and who also control and operate the bushies.

*Control,* as used in this clause, means exercising the power to make policy decisions.

*Operate, *a used in this clause, means being actively involved in the day-to-day managemeut of
the business.

(b) It is the policy of the United States that women-owned small businesses shall have the max-
imum practicable opportunity to participate in performing contracts awarded by any Federal agency.

(c) lhe Contractor agrees to use its best efforts to give women-owned small buminesses the max-
imum practicable opportunity to participate in the subcontracts it awards to the fullest extent consistent
with the efficient performance of itfs contract.

(End of clause)
(7-104.52 1980 AUG)

(FPR Temp. Reg. 5$ 1980 MAY)
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CHAPTER SIX

CLAUSES

52.232;20 Umdtat/on of Cat

As prescribed in 32.705-2(a), insert the following clause in solicitations and contracts if a fully
funded cost-reimbursement contract is contemplated, except those for consolidated facilities, facilities
acquisition, or facilities use, whether or not the contract provides for payment of a fee. The 60-day
period may be varied from 30 to 90 days and the 75 percent from 75 to 85 percent. 'Task Order" or
other appropriate designation may be substituted for "Schedule' wherever that word appears in the
clause. LIMITATION OF COST (APR 1964)

(a) The parties estimate that performance of this contract, exclusive of any fee, will not cost the
Government more than (1) the estimated cost specified in the Schedule or (2) if this is a cost-sharing con-
tract, the Government's share of the estimated cost specified in the Schedule. The Contractor agrees to
use its best efforts to perform the work specified in the Schedule and all obligations under this contract

within the estimated cost, which, if this is a cost-sharing contract, includes both the Government's and
the Contractor's share of the cost.

(b) The Contractor shall notify the Contracting Officer in writing whenever it has reason to
believe that -

(1) The costs the contractor expects to incur under this contract in the next 60 days, when added
to all costs previously incurred, will exceed 75 percent of the estimated cost specified in the Schedule; or

(2) The total cost for the performance of this contract, exclusive of any fee, will be either greater
or substantially less than had been previously estimated.

(c) As part of the notification, the Contractor shall provide the Contracting Officer a revised esti-
mate of the total cost of performing this contract.

(d) Except as required by other provisions of this contract, specifically citing and stated to be an
exception to this clause --

(1) The Government is not obligated to reimburse the Contractor for costs incurred in excess of
(i) the estimated cost specified in the Schedule or, (ii) if this is a cost-sharing contract, the estimated cost
to the Government specified in the Schedule; and

(2) The Contractor is not obligated to continue performance under this contract (including
actions under the Termination clause of this contract) or otherwise incur costs in excess of the estimated
cost specified in the Schedule, until the Contracting Officer (i) notifies the Contractor in writing that the
estimated cost has been increased and (ii) provides a revised estimated total cost of performing this con-
tract. If this is a cost-sharing contract, the increase shall be allocated in accordance with the formula
specified in the Schedule.

(e) No notice, communication, or representation in any form other than that specified in subpara-
graph (dX2) above, or from any person other than the Contracting Officer, shall affect this contract's
estimated cost to the Government. In the absence of the specified notice, the Government is not obli-
gated to reimburse the Contractor for any costs in excess of the estimated cost or, if this is a cost-sharing
contract, for any costs in excess of the estimated cost to the Government specified in the Schedule,
whether those excess costs were incurred during the course of the contract or as a result of termination.

(f) If the estimated cost specified in the Schedule is increased, any costs the Contractor incurs
before the increase that are in excess of the previously estimated cost shall be allowable to the same
extent as if incurred afterward, unless the Contracting Officer issues a termination or other notice direct-
ing that the increase is solely to cover termination or other specified expenses.
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(g) Change orders shall not be considered an authorization to exceed the estimated cost to the
Government specified in the Schedule, unless they contain a statement increasing the estimated cost.

(h) If this contract is terminated or the estimated cost is not increased, the Government and the
Contractor sball negotiate an equitable distribution of all property produced or purchased under the con-
tract, based upon the share of costs incurred by each.

-, (End of clausc)
, (R 7-203.3(a)1966 OCT)

(R 7.402.2(a) 1966 OCT)
(R 7.402.2(b) 1973 MAY)

(R 1-7.202-3(a))
(R 1-7.402-2(a) & (b))
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CHAPTER SEVEN

CLAUSES

52.232-23 Assgument of Claims.

As prescribed in 32.806(aXI), insert the following clause in solicitations and contracts when the
contract amount is expected to be $1,000 or more, unless the contract will prohibit the assignment of
claims (see 32.803(b)). The use of this clause is not required for purchase orders. However, the clause
may be used in purchase orders for $1,000 or more that are accepted in writing by the contractor, if such
use is consistent with agency policies and regulations.

ASSIGNMENT OF CLAIMS (JAN 1986)

(a) The Contractor, under the Assignment of Claims Act, as amended, 31 U.S.C. 3727, 41 U.S.C. §
15 (hereafter referred to as the "the Act"), may assign its rights to be paid amounts due or to become due
as a result of the performance of this contract to a bank, trust company, or other financing institution,
including any Federal lending agency. The assignee under such an assignment may thereafter further
assign or reassign its right under the original assignment to any type of financing institution described in
the preceding sentence.

(b) Any assignment or reassignment authorized under the Act and this clause shall cover all unpaid
amounts payable under this contract, and shall not be made to more than one party, except that an
assignment or reassignment may be made to one party as agent or trustee for two or more parties partici-
pating in the financing of this contra-.t.

(c) The Contractor shall not furnish or disclose to any assignee under this contract any classified
document (including this contract) ,r information related to work under this contract until the Contract-
ing Officer authorizes such action in writing.

(End of Clause)

Alternate I (APR 1984). If a no-setoff commitment is to be included in the contract (see 32.801 and
32.833(d)), add the following sentence at the end of paragraph (a) of the basic clause:

Unless otherwise stated in this contract, payments to an assignee of any amounts due or to become
due under this contract shall not, to the extent specified in the Act, be subject to reduction or setoff.

(R 7-103.8 1962 FEB)
(R 1-30.703 1976 MAY)
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I CHAPTER EIGHT

CLAUSES

52.215-18 Order of Precedence
: As prescribed in 15.407(0, insert the following provision in all requests for proposals to which the

'uniform contract format applies:

ORDER OF PRECEDENCE (APR 1984)

Any inconsistency in this solicitation shall be resolved by giving precedence in the following order:
(a) the Schedule (excluding the specifications); (b) representations and other instructions; (c) contract
clauses; (d) other documents, exhibits, and attachments; and (e) the specifications.

(End of provision)
(R 7-2003.41 1973 APR)

See also 52.214-11 'Order of Precedence-Formal Advertising' identical clause as above prescribed
4", in FAR 14.201-60)(1).
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CHAPTER NINE

CLAUSES

52.246-1 Contractor Inspection Requirements.

As prescribed in 46.301, insert the following clause in solicitations and contracts for supplies or ser-
vices when the contract amount is expected to be within the small purchase limitation and (a) inclusion
of the clause is necessary to ensure an explicit understanding of the contractor's inspection responsibili-
tes, or.(b) inclusion of the clause is required under agency procedures. The clause shall not be used if
the contracting officer has made the determination specified in 46.202-1(b).

CONTRACTOR INSPECTION REQUIREMENTS
(APR 1984)

The Contractor is responsible for performing or having performed all inspections and tests neces-
sary to substaitiate that the supplies or services furnished under this contract conform to contract
requirements, including any applicable technical requirements for specified manufacture&s parts. This

clause takes precedence over any Government inspection and' testing required in the contract's
specifications, except for spcialized inspections or t ests specified to be performed solely by the Govern-
ment.

(Eu d of clause)

(R 7-103.24 1968 SEP)

52.246-2 Inspection of Supplies - Fixed Price.

As prescribed in 46.302, insert the following clause in solicitations and contracts for supplies, or ser-
vices that involve the furnishing of supplies, when a fixed-price contract is contemplated and the contract
amount is expected to exceed the small purchase limitation. The clause may be inserted in such solicita-
tions and contracts -:when the contract amount is expected to be within the small purchase limitation and
inclusion of the clause is in the Government's interest.

INSPECTION OF SUPPLIES - FIXED-PRICE
(APR 1984)

(a) Definition. 'Supplies,' as used in this clause, includes but is not limited to raw materials, com-
ponents, intermediate assemblies, end products, and lots of supplies.

(b) The Contractor shall provide and maintain an inspection system acceptable to the Govtrnment
covering supplies uuder this contract and shall tender to the Govarnment for acceptance only supplies
that have been inspected in accordance with the inspection system and have been found by the Contrac-
tor to be in conformity with contract requirements. As part of the system, the Contractor shall prepare
records evidencing all inspections made under the system and the outcome. These records shall be kept
complete and made available to the Government during contract performance and for as long afterwards
as the contract requires. The Government may perform reviews and evaluations as reasonably necessary
to ascertain compliance with this paragraph. These reviews and evaluations shall be conducted in a
manner that will not unduly delay the contract work. The right of review, whether exercised or not,
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dos not relieve the Contractor of the obligations under the contract.
(c) The Government has the right to inspect and test all supplies called for by the contract, to the

extent practicable, at all places and times, including the period of manufacture, and in any event before
acceptance. The Government shall perform inspections and tests in a manner that will not unduly delay
the work. The Government assumes no contractual obligation to perform any inspection and test for the
benefit of the Contractor unless specifically set forth elsewhere in this contract.

(d) If the Government performs inspection or test on the premises of the Contractor or a subcon-
tractor, the Contractor shall furnish, and shall require subcontractors to furnish, without additional
charge, all reasonable facilities and assistance for the safe and convenient performance of these duties.
Ecept as otherwise provided in the contract, the Government shall bear the expeonse of Government
inspections or'tests made at other than the Contractor's or subcontractor's premises; provided, that in case
of rejection, the Government shall not be liable for any reduction in the value of inspection or test sam-ples.

(eXI) When supplies are not ready at the time specified by the Contractor for inspection or test,the Contracting Officer may charge to the Contractoc the additional cost of inspection or test.
(2) The Contracting Officer may also charge the Contractor for any additional cost of inspection

or test when prior rejection makes reinspection or retest necessary.
() The Government has the right either to reject or to require correction of nonconforming sup-

plies. Supplies are nonconforming when they are defective in material or workmanship or are otherwise
not in conformity with contract requirements. The Government may reject nonconforming supplies with
or without disposition instructions.

(g) The Contractor shall remove supplies rejected or required to be corrected. However, the Con-
tracting Officer may require or permit correction in place, promptly after notice, by and at the expense of
the Contractor. The Contractor shall not tender for acceptance corrected or rejected supplies without
disclosing the former rejection or requirement for correction, and, when required, shall disclose the
corrective action taken.

(h) If the Contractor fails to promptly remove, replace, or correct rejected supplies that are F
required to be removed or to be replaced or corrected, the Government may either (1) by contract or
otherwise, remove, replace, or correct the supplies and charge the cost to the Contractor or (2) terminate
the contract for default. Unless the Contractor corrects or replaces the supplies within the delivery
schedule, the Contracting Officer may require their delivery and make an equitable price reduction.
Failure to agree to a price reduction shall be a dispute.

(iXl) If this contract provides for the performance of Government quality assurance at source, and
if requested by the Government, the Contractor shall furnish advance notification of the time (i) when
Contractor inspection or tests will be performed in accordance with the terms and conditions of the con-
tract and (ii) when the supplies will be ready for Government inspection.

(2) The Government request shall specify the period and method of the advance notification and
the Government representative to whom it shall be furnished. Requests shall not require more than 2
workdays of advance notification if the Government representative is in residence in the Contractor's
plant, nor more than 7 workdays in other instances.

(j) The Government shall accept or reject supplies as promptly as practicable after delivery, unless
otherwise provided in the contract. Government failure to inspect and accept or reject the supplies shall
not relieve the Contractor from responsibility, nor impose liability on the Government, for nonconform-
ing supplies.

(k) Inspections and tests by the Government do not relieve the Contractor of responsibility for
defects or other failures to meet contract requirements discovered before acceptance. Acceptance shall
be conclusive, except for latent defects, fraud, gross mistakes amounting to fraud, or as otherwise pro,
vided in the contract.

(1) If acceptance is not conclusive for any of the reasons in paragraph (f) hereof, the Government,
in adaition to any other rights and remedies provided by law or under other provisions of this contract,
shall have the right to require the Contractor (i) at no increase in contract price, to correct or replace
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the defective or nonconforming supplies at the ori3inal point of delivery or at the Contractor's plant at
th Contracting Officer's election, and in accordance with a reasonable delivery schedule as may bey') agreed upon between the Contractor and the Contracting Officer; ptvvided, that the Contracting Officer
may require-a reduction in contract price if the Contractor fails to meet such delivery schedule, or (2)
within a reasonable time after receipt by the Contractor of notice of defects or nonconformance, to repay
such portion of the contract as is equitable under the circumstances if the Contracting Officer elects not
to require correction or replacement. When supplies are returned to the Contractor, the Contractor shall
beak the transportation-cost from the original point of delivery to the Contractor's plant and return to the
original point when that.point is not the Contractor's plant. If the Contractor fails to perform or act as
reqir d in (1) or (2) above and does not cure such failure within a period of 10 days (or such longer
period as the.Contracting Officer may authorize in writing) after receipt of notice from the Contracting
Officer specifying such failure, the Government shall have the right to contract or otherwise to replace
or correct such supplies and charge to the Contractor the cost occasioned the Government thereby.

(End of clause)
(R 7-103.5(a) 1958 MAY)
(R 7-103.5(d) 1977 SEP)

(R 1-7.102-5)

52.246-21 Warranty of Construction
As prescribed in 46.710(eX1), the contracting officer may insert a clause substantially as follows in

solicitations and contracts when a fixed-price construction contract (see A6.705(c)) is contemplated, and
the use of . warranty clause has been approved under agency procedures:

WARRANTY OF CONSTRUCTION (APR 1984)

(a) It, addition to any other warranties in this contract, the Contractor warrants, except as pro-
vided in paragraph (j) of this clause, that work performed under this contract conforms to the contract
requirements and is free of any defect in equipment, material, or design furnished, or workmanship per-
formed by the Contractor or any subcontractor or supplier at any tier.

(b) This warranty shall continue for a period of 1 year from the date of final acceptance of the
work. If the Government takes possession of any part of the work before final acceptance, this warranty
shall continue for a period of I year from the date the Government takes possession.

(c) The Contractor shall remedy at the Contractor's expense any failure to conform, or any defect.
In addition, the Contractor shall remedy at the Contractor's expense any damage to Government-cwned
or controlled real or personal property, when that damage is the result of -

(1) The Coiitractor's failure to conform to contract requirements; or
(2) Any defect of equipment, material, workmanship, or design furnished.

(d) The Contractor shall restore any work damaged in fulfilling the terms and conditions of this
clause. The Contractor's warranty with respect to work repaired or replaced will run for I year from
the date of repair or replacement.

(e) The Contracting Officer shall notify the Contractor, in writing, within a reasonable time after
the discovery of any failure, defect, or damage.

(f) If the Contractor fails to remedy any failure, defect, or damage within a reasonable time after
receipt of notice, the Government shall have the right to replace, repair, or otherwise remedy the failure,
defect, or damage at the Contractor'es expense.

(g) With respect to all warranties, express or implied, from subcontractors, manufacturers, or sup-
pliers for work performed and materials furnished under this contract, the Contractor shall -

(1) Obtain all warranties that would be given in normal commercial practice;
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() Reuie all warranties to be executed, in writing, for the benefit of the Government, if
diireted'by the Contracting Officer; and

(3) Enforce all warranties for the benefit of the Government, if directed by the Contracting
Office~r.

(h) In the event the Contractor's warranty under paragraph (b) of this clause Izas expired, the
Government' may bring suit at its expense to enforce a subcontractor's, manufacturer's, or supplier's war-
ranty;

(i) Unless a defect is caused by the negligence of the Contractor or subcontractor or supplier at
any tier, the-Contractor shall not be liable for the repair of any defects of material or design furnished by
the-Government'nor for the repair of any damage that results from any defect in Government- furnished
material or design.

(j) This warranty shall not limit the Government's rights under the Inspection and Acceptance
clause of this contract with respect to latent defects, gross mistakes, or fraud.

(End of Clause)
(R 7-604.4 1976 JUL)

Alternate I (APR 1984). If the Government specifies in the contract the use of any equipment by
"brand name and model", the contracting officer may add a paragraph substantially the same as the fol-
lowing paragraph (k) to the basic clause:

(k) Defects in design or manufacture of equipment specified by the Government on a 'brand name
and model' basis, shall not be included in this warranty. In this event, the Contractor shall require any

subcontractors, manufacturers, or suppliers thereof to execute their warranties, in writing, directly to the
Government.

(AV 7-604.4(b) 1976 JUL) S

52.270-7000 Wanty Exclusion and Liiltation of Damage. As prescribed at 70.310(a), insert the follow-
ing clause:

WARRANTY EXCLUSION AND LIMITATION OF DAMAGES (FEB 1983)

Except as expressly set forth in writing in this agreement, or except as provided in the Contractor
Representation clause, ir applicable, and except for the implied warranty of merchantability, there are no
warranties expressed or implied. In no event will the contractor be liable to the Government for conse-
quential damages as defined in the Uniform Commercial Code, Section 2- 715, in effect in the District of
Columbia as of January 1, 1973; i.e., Consequential damages resulting from the seller's breach include:

(a) Any loss resulting from general or particular requirements and need of which the seller at the
time of contracting had reason to know and which could not reasonably be prevented by cover or other-
wise; and

(b) Injury to person or property proximately resulting from any breach of warranty.

(End of Clause)
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" CHAPTER TEN

52.243-1 -- CLAUSES

As prescribed in 43.205(aXI), insert the following clause in solicitations and contracts when a fixed-
vi. price contract for supplies is contemplated. The 30-day period maylbe varied according to agency pro-

cedures.

CHANGES - FIXED-PRICE (APR 1984)

(a) The Contracting Officer may at any time, by written order, and without notice to the sureties,
if any, make changes within the general scope of this contract in any one or more of the following:

(1) Drawings, designs, or specifications when the supplies to be furnished are to be specially
manufactured for the Government in accordance with the drawings, designs, or specifications.

(2) Method of shipment or packing.
(3) Place of delivery.
(b) If any such change causes an increase or decrease in the cost of, or the time required for, per-

formance of any part of the work und-r this contract, whether or not changed by the order, the Con-tracting Officer shall make an equitable adjustment in the contract price, the delivery schedule, or both,

and shall modify the contract.
(c) The Contractor must submit any "proposal for adjustment' (hereafter referred to as proposal)

uder this clause within 30 days from the date of receipt of the written order. However, if the Contract-
ing Officer decides that the facts justify it, the Contracting Officer may receive and act upon a proposal
submitted before final payment of the contract.

(d) If the Contractor's proposal includes the cost of property made obsolete or excess by the
change, the Contracting Officer shall have the right to prescribe the manncr of the disposition of the pro-
perty..

(e) Failure to agree to any adjustment shall be a dispute under the Disputes clause. However,
nothing in this clause shall excuse the Contractor from proceeding with the contract as changed.

(End of Clause)
(R 7-103.2 1958 JAN)

(R 1-7.102-1)

Alternate I (APR 1984). If the requirement is for services, other than architect-engineer or other
professional services, and no supplies are to be furnished, substitute the following paragraph (a) for para-
graph (a) of the basic clause:

(a) The Contracting Officer may at any time, by written order, and without notice to the sureties, if
any, mpke changes within the general scope of this contract in any one or more of the following:

(1) Description of services to be performed.
(2) Time of performance (i.e., hours of the day, days of the week, etc).
(3) Place of performance of the services.

(R 7-1902.2 1971 NOV)
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Altwagte 11 (APR 1984). If the requirement is for services (other than architect-engineer services,transportation, or research and development) and supplies are to be furnished, substitute the following

paragraph (a) for paragraph (a) of the basic clase: "

(a) The Contracting Officer may at any time, by written order, and without notice to the sureties,
if any, make changes within the general scope of this contract in any one or more of the following:

(1) Description of services to be performed.

(2) Time of performance (i.e., hours of the day, days of the week, etc).
(3) Place of performnce of the services.

(4) Drawings, designz, or specifications when the supplies to be furnished are to be specially
manufactured for the Government !n accordance with the % :awings, designs, or specifications.

(5) Method of shipment or packing of supplies.
(6) Place of delivery.

(R 7-1902.2 1971 NOV)
(R 7-1 31.2 1958 JAN)

(R 1-7.02.2)

Alternate III (APR 1984). If the requirement is for architect-engineer or other professional ser-
vices, substitute the following paragraph (a) for paragraph (a) of the basic clause and add the following
paragr,.h (0.

(a) The Contracting Officer may at any time, by written order, and without notice to the sureties,
if any, make changes within the general scope of this contract in the services to be performed.

(f) No services for which an additional cost or fee will be charged by the Con,,..tor shall be fur-
nished without the prior written authorization of the Contracting Officer.

(R 7-607.3 1972 APR)

Alternate IV (APR 1984). If the requirement is for transportation services, substitute the following
paragraph (a) for paragraph (a) of the basic clause:

(a) The Contracting Officer may at any time, by written order, and without notice to the sureties,
if any, make changes within the general scope of this contract in any one or more of the following:

(1) Specifications.

(2) Work or services.

(3) Place of origin.

(4) Place of delivery.
(5) Tonnage to be shipped.

(6) Amount of Government-furnished property.

(R 1-7.703-2)

Alternate V (APR 1984). If the requirement is for research and development and it is desired to
include t! - clause, substitute the following subparagraphs (aX) and (a)(3) and paragraph (b) for subpara-
graphs ( ,., and (a)(3) and paragraph (b) of the basic clause:
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(1) Drawings, designs, or specifications.
(3) Place of inspection, delivery, or acceptance.

(b) If any such change causes an increase or decrease in the cost of, or item required for, perform-
ing this contract, whether or not changed by the order, the Contracting Officer shall make an equitable
adjustment in (1) the contract price, the time of performance, or both; and (2) other affected terms of the
contract, and shall modify the contract accordingly.

(R 7-304.1 1965 JUN)
(R 1.7.304-1)

NOTE:

Alternate I - For services other than A/E or other professional setvices; no supplies
Alternate II - For services other than A/T, transportation or R/D; supplies furnished
Alternate III - A/E or other professional services
Alternate IV - For transportation services

Alternate V - For R/D

52.243-2 Caaas - Cost-Reimburnement
As prescribed in 43.205(bXI), insert the following clause in solicitations and contracts when r cost-

reimbursement contract for supplies is contemplated. The 30-day period may be varied according to
agency procedures.

CHANGES - COST-REIMBURSEMENT ,APR 1984)

(a) The Contracting Officer may at any time, by written order, and without notice to the sureties,
if any, make changes within the general scope of this contract in any one or more of the following:

(1) Drawings, designs, or specifications when the supplies to be furnished are to be specially
manufactured for the Governmenc in accordance with the drawings, designs, or specifications.

(2) Method of shipment or packing. L

(3) Place of delivery.
(b) If any such change causes an increase or decrease in the estimated cost of, or the time requiredfor, performance of any part of the work under this contract, whether or not changed by the order, or

otherwise affects any other terms and conditions of this contract, the Contracting Officer shall make an
equitable adjustment in the (1) estimated cost, delivery or completion schedule, or both; (2) amount of
any fixed fee; and (3) other affected terms and shall modify the contract accordingly.

(c) The Contractor must submit any "proposal for adjustment" (hereafter referred to as proposal)
under the clause within 30 days from the date of receipt of the written order. However, if the Contract-
ing Officer decides that the facts justify it, the Contracting Officer may receive and act upon a proposal
submitted before final payment of the contract.

(d) Failure to agree to any adjustment shall be a dispute under the Disputes clause. However,
nothing in this clause shall excuse the Contractor from proceeding with the contract as changed.

(e) Notwithstanding the terms and conditions of paragraphs (a) and (b) above, the estimated cost ofthis contract and, if this contract is incrementally funded, the funds allotted for the performance of this
contract, shall not be increased or considered to be increased except by specific written modification ofthe contract indicating the new contract estimated cost and, if this contract is incrementally funded, thenew amount allotted to the contract. Until this modification is made, the Contractor shall not be obli-gated to continue performance or incur costs beyond the point established in the Limitation of Cost or
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Limitation of Funds clause of this contract.

(End of Clause)
(R 7°203.2 1967 APR)

(R 1-7.202-2)

Alternate I (APR 1984). If the requirement is for services and no supplies are to be furnished, sub-
stitute the following paragraph (a) for paragraph (a) of the basic clause:

(a) The Contracting Officer may at any time, by written order, and without notice to the sureties,
if any, make changes within the general scope of this contract in any one or more of the following:

(1) Description of services to be performed.
(2) Time of performance (i.e., hours of the day, days oi" the week, etc).
(3) Place of performance of the services.

(R 7-1909.2 1971 NOV)

Alternate II (APR 1984). If the requirement is for services and supplies are to be furnished, substi-
tute the following paragraph (a) for paragraph (a) of the basic clause:

(a) The Contracting Officer may at any time, by written order, and without notice to the sureties,
if any, make changes within the general scope of this contract in any one or more of the following:

(1) Description of services to be performed.
(2) Time of performance (i.e., hours of the day, days of the week, etc.).

(3) Place of performance of the services.

(4) Drawings, designs, or specifications when the supplies to be furnished are to be specially
manufactured for the Government in accordance with the drawings, designs, or specifications.

(5) Method of shipment or packing of supplies.
(6) Place of delivery.

(R 7-1909.2 1971 NOV)
(R 7-103.2 1958 JAN)

(R 1-7.102-2)

Alternate III (APR 198/4). If the requirement is for construction, substitute the following paragraph
(a) for paragraph (a) of the basic clause:

(a) The Contracting Officer may at any time, by written order, and without notice to the sureties,
if any, make changes within the general scope of this contract in the plans and specifications or instruc-
tions incorporated in the contract.

(R 7-605.2 1967 APR)

Alternate IV (APR 1984). If a facilities contract is contemplated, substitute the following para-
graphs (a) and (e) for paragraphs (a) and (e) of the basic clause: (a) The Contracting Offie-r may at any
time, by written order, and without notice to the sureties, if any, make changes within the general scope
of this contract in the facilities or work described in the schedule.

(e) Any related contract with the Contractor may be equitably -edjusted if it provides for adjust-
ment and is affected by a change ordered under this clause.
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~(R 7-702.4 1964 SEP)

eiaMtate V (APR 1984). If the requirement is for research and development, and it is desired to

include the clause, substitute the following subparagraphs (aXI) and (aX3) for subparagraphs (aXl) and
-(k3) of the basic clause.

(1) Drawings, designs, or specifications.

(3) Place of inspection, delivery, or acceptance.

(R 7-404.1 1967 APR)
(R 1-7.404-5)

52.2434 COane
As prescribed in 43.205(d), insert the following clause in solicitations and contracts for (a) disman-

tling, demolition, or removal of improvements; and (b) construction, when a fixed-price contract is con-
templated and the contract amount is expected to exceed the applicable small purchase limitation in Part
13. The 30-day period may be varied according to agency procedures.

CHANGES (APR 1984)

(a) The Contracting Officer may, at any time, without notice to the sureties, if any, by written
order designated or indicated to be a change order, make changes in the work within the general scope
of the contract, including changes -

(1) In the specifications (including drawings and designs);

(2) In the method or manner of performance of the work;

(3) In the Government-furnished facilities, equipment, materials, services, or site; or
(4) Ditecting acceleration in the performance of the work.

(b) Any other written or oral order (which, as used in this paragraph (b), includes direction,
instruction, interpretation, or determination) from the Contracting Officer that causes a change shall be
treated as a change order under this clause; provided, that the Contractor gives the C ,ntracting Officer
written notice stating (1) the date, circumstances, and source of the order and (2) that the Contractor
regards the order as a change order.

(c) Except as provided in this clause, no order, statement, or conduct of the Contracting Officer
shall be treated as a change under this clause or entitle the Contractor to an equitable adjustment.

(d) If any change under this clause causes an increase or decrease in the Contractor's cost of, or
the time required for, the performance of any part of the work under this contract, whether or not
changed by any such order, the Contracting Officer shall make an equitable adjustment and modify the
contract in writing. However, except for a "proposal for adjustment" (hereafter referred to as proposal)
based on defective specifications, no proposal for any change under paragraph (b) above shall be allowed
for any costs incurred more than 20 days before the Contractor gives written notices as required. In the
case of defective specifications for which the Government is responsible, the equitable adjustment shall
include any increased cost reasonably incurred by the Contractor in attempting to comply with the
defective specifications.

(e) The Contractor must submit any proposal under this clause within 30 days after (1) receipt of a
written change order undcr paragraph (a) above or (2) the furnishing of a written notice under paragraph
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(b) above, by submitting to the Contracting Officer a written statement describing the general nature and -'

amount of the proposal, unless this period is extended by the Government. The statement of proposal for
adjustment may be hicluded in the notice under paragraph (b) above.

(f) No proposal by the Contractor for an equitable adjustment shall be allowed if asserted after

final payment under this contract.

(End of Clause)
(AV 7-602.3 1968 FEB)

(AV 1-7.602-3)

52.236-2 Differing Site Conditions

As prescribed in 36.502, insert the following clause in solicitations and contracts when a fixed-price
construction contract or a fixed-price dismantling, demolition, or removal of improvements contract is
contemplated and the contract amount is expected to exceed the small purchase limitation. The contract-
ing officer may insert the clause in solicitations and contracts when a fixed-price construction or a fixed-
price contract for dismantling, demolition, or removal of improvements is contemplated and the contract
amount is expected to be within the small purchase limitation.

DIFFERING SITE CONDITIONS (APR 1984)

(a) The Contractor shall promptly, and before the conditions are disturbed, give a written notice-to
the Contracting Officer of (1) subsurface or latent physical conditions at the site which differ materially
from those indicated in this contract, or (2) unknown physical conditions at the site, of an unusual nature, "
which differ materially from those ordinarily encountered and generally recognized as inhering in work
of the character provided for in the contract.

(b) The Contracting Officer shall investigate the site conditions promptly after receiving the notice.
If the conditions do materially so differ and cause an increase or decrease in the Contractor's cost of, or
the time required for, performing any part of the work under this contract, whether or not changed as a
result of the conditions, an equitable adjustment shall be made under this clause and the contract modified
in writing accordingly.

(c) No request by the Contractor for an equitable adjustment to the contract under this clause shall
be allowed, unless the Contractor has given the written notice required, provided, that the time prescribed
in (a) above for giving written notice may be extended by the Contracting Officer.

(d) No request by the Contractor for an equitable adjustment to the contract for differing site con-
ditions shall be allowed if made after final payment under this contract.

(End of clause)
(R 7-602.4 1968 FEB)

(R 1-702.602-4)

52.212-12 Suspension of Work

As prescribed in 12.505(a), insert the following clause in solicitations and contracts when a fixed-
price construction or architect-engineer contract is contemplated:
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SUSPENSION OF WORK (APR 1984)

(a) The Contracting Officer may order the Contractor, in writing, to suspend, delay, or interrupt
ill orany part of the work of this contract for the period of time that the Contracting Officer determines
appropriate for the convenience of the Government.

(b) If the performance of all or any part of the work is, for an unreasonable period of time,
suspended, delayed, or interrupted (1) by an act of the Contracting Officer in the administration of this
contract, 6r (2) by the Contracting Officer's failure to act within the time specified in this contract (or
within a reasonable time if not" specified), an adjustment shall be made for any increase in the cost of per-
formance of this contract (excluding profit) necessarily caused by the unreasonable suspension, delay, or
interruption, and the contract modified in writing accordingly. However, no adjustment shall be made
under this clause for any suspension, delay, or interruption to the extent that performance would have
been so suspended, delayed, or interrupted by any other cause, including the fault or negligence of the
Contractor, or for which an equitable adjustment is provided for or excluded under any other term or
condition of this contract.

(c) A claim under this clause shall not be allowed (1) for any costs incurred more than 20 days
before the Contractor shall have notified the Contracting Officer in writing of the act or failure to act
involved (but this requirement shall not apply as to a claim resulting from a suspension order), and (2)
unless the claim, in an amount stated, is asserted in writing as soon as practicable after the termination of
the suspension, delay, or interruption, but not later than the date of final payment under the contract.

(End of Clause)
(R 7-602.46 1968 FEB)

52.212-13 Stop-Work Order

As prescribed in 12.505(b), when contracting by negotiation, the contracting officer may insert the
following clause in solicitations and contracts for supplies, services, or research and development. The
"90-day" period stated in the clause may be reduced to less than 90 days.

STOP-WORK ORDER (APR 1984)

(a) The Contracting Officer may, at any time, by written order to the Contractor, require the Con-
tractor to stop all, or any part, of the work called for by this contract for a period of 90 days after the
order is delivered to the Contractor, and for any further period to which the parties may agree. The
order shall be specifically identified as a stop-work order issued under this clause. Upon receipt of the
order, the Contractor shall immediately comply with its terms and take all reasonable steps to minimize
the incurrence of costs allocable to the work covered by the order during the period of work stoppage.
Within a period of 90 days after a stop-work is delivered to the Contractor, or within any extension of
that period to which the parties shall have agreed, the Contracting Officer shall either --

(1) Cancel the stop-work order; or

(2) Terminate the work covered by the order as provided in the Default, or the Termination for
,onvenience of the Government, clause of this contract.

(b) If a stop-work order issued under this clause is canceled or the period of the order or any
extension thereof expires, the Contractor shall resume work. The Contracting Officer shall make an
equitable adjustment in the delivery sch,!dule or contract price, or both, and the contract shall be
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modified, in writing, accordingly, if--

(1) The stop-work order results in an increase in the time required for, or in the Contractor's cost
properly allocable to, the performance of any part of this contract; and

(2) The Contractor asserts a claim for the adjustment within 30 days after the end of the period
of work stoppage; provided, that, if the Contracting Officer decides the facts justify the action, the Con-. ,i tracting Officer may receive and act upon the claim asserted at an y time before final payment under this

~contract.

(c) If a stop-work order is not canceled and the work covered by the order is terminated for the
onvenie.'ne of the Government, the Contracting Officer shall allow reasonable costs resulting from the

stop-work order in arriving at the termination settlement.
(d) If a stop-work order is not canceled and the work covered by the order is terminated for

default, the Contracting Officer shall allow, by equitable adjustment or otherwise, reasonable costs result-
ing from the stop- work order.

(End of Clause)
(AV 7-105.3 1971 APR)

Alternate I (APR 1984). If this clause is inserted in a cost- reimbursement contract, substitute in
paragraph (aX2) the words "the Termination clause of this contract" for the words "the Default, or the
Termination for Convenience of the Government clause of this contract.' In paragraph (b) substitute the
words "an equitable adjustment in the delivery schedule, the estimated cost, the fee, or a combination
thereof, and in any other terms of the contract that may be affected" for the words "an equitable adjust-
ment in the delivery schedule or contract price, or both."

52.212-15 Government Delay of Work.

As prescribed in 12.505(d), insert the following clause in solicitations and contracts when a fixed-
price contract is contemplated for supplies other than commercial or modified-commercial items. The
clause use is optional when a fixed-price contract is contemplated for services, or for supplies that are
commercial or modified-commercial itams.

GOVERNMENT DELAY OF WORK (APR 1984)

(a) If the performance of all or any part of the work of this contract is delayed or interrupted (1)
by an act of the Contracting Officer in the administration of this contract that is ant expressly or

!L impliedly authorized by this contract, or (2) by a failure of the Contracting Officer to act within the time
specified in this contract, or within a reasonable time if not specified, an adjustment (excluding profit)
shall be made for any increase in the cost of performance of this contract caused by the delay or interr-
uption and the contract shall be modified in writing accordingly. Adjustment shall also be made in the
delivery or performance dates and any other contractual term or condition affe.ted by the delay or
interruption. However, no adjustment shall be made under this clause for any delay or interruption to
the extent that performance would have been delayed or interrupted by any other cause, including the
fault or negligence of the Contractor, or for which an adjustment is provided or excluded under any
other term or condition of this contract.

(b) A claim under this clause shall not be allowed (I) for any costs incurred more than 20 days
before the Contractor shall have notified the Contracting Officer in writing of the act or failure to act
involved, and (2) unless the claim, in an amount stated, is asserted in writing as soon as practicable after
the termination of the delay or interruption, but not later than the day of final payment under the
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contract.

.. "(End of clause)
(AV 7-104.77 1968 SEP)
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CHAPTER ELEVEN

No Clauses
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CHAPTER TWELVE

CLAUSES

52.215-12 Restriction on Disclosure and Use of Data.

As prescribed in 15.407(cX8), insert the following provision in requests for proposals and requests
for quotations:

RESTRICTION ON DISCLOSURE AND USE OF DATA (APR 1964)

Offerors or quoters who include in their proposals or quotations data that they do not want dis-
closed to the public for any purpose or used by the Government except for evaluation purposes, shall --

(a) Mark the title page with the following legend:

Thls proposal or quotation includes data that shall not be disclosed outside the Governnient and shall not be duplicated,
uset or disclosed - In whole or in part - for any purpose other than to evaluate this pfoposal or quotation. If, however, a
contract Is awarded to his offeror or quoter as a result of - or In connection with - the submission of this data, the Govern-
ment shall have the tight to duplicate. use, or disclose the data to the extent provided in the resulting contract. The restric-
tion does not limit the Government's right to use Information contained in this data If it is obtained from another source
without restriction. The data subject to this restriction are contained In sheets [insert numbers or other identification of
sheetsr. and

(b) Mark each sheet of data it wishes to restrict with the following legend:

'Use or disclosure of data contained on this sheet is subject to the restriction on the title page of this proposal or quotation.'

(End of provision)
(R 3-501(b) Sec L (xxiv))

52.236-7051 Rights in Shop Drawings. As prescribed at 36.577, insert the following clause:

RIGHTS IN SHOP DRAWINGS (APR 1966)

(a) Shop drawings, for construction, means drawings submitted to the Government by the Con-
struction Contractor, subcontractor or any lower tier sub contractor pursuant to a construction contract,
showing detail (i) the proposed fabrication and assembly of structural elements and (ii) the installation
(i.e., form, fit, and attachment details) of materials or equipment. The Government may duplicate, use,
and disclose in any manner and for any purpose shop drawings delivered under this contract.

(b) This clause, including this paragraph (b), shall be included in all subcontracts hereunder at any
tier.

(End of clause)
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52.227-1 Authodzatlon and Comnt.

AUTHORIZATION AND CONSENT
(APR 1984)

(a) The Government authorizes and consents to all use and manufacture, in performing this con-
tract or any subcontract at any tier, of any invention described in and covered by a United States patent

(1) embodied in the structure or composition of amy article the delivery of which is accepted by the
Government under this c,'f.ract or (2) used in machinery, tools, or methods whose use necessarily results
from compliance by the Contractor or a subcontractor with (i) specifications or written provisions form-
ing a part of this contract or (ii) specific written instructions given by the Contracting Officer directing
the manner of performance. The entire liability to the Government for infringement of a patent ol the
United States shall be determined solely by the provisions of the indemnity clause, if any, included i.
contract or any subcontract hereunder (including any lower-tier subcontract), and the Governm...
assumes liability for all other infringement to the extent of the authorization and consent hereinabove
granted.

(b) The Contractor agrees to include, and require inclusion of, this clause, suitably modified to
identify the parties, in all subcontracts at any tier for supplies or services (including construction,
architect-engineer services, and materials, supplies, models, samples, and design or testing services
expected to exceed $25,000;, however, omission of this clause from any subcontract, under or over
$25,000, does not affect this authorization and consent.

(End of clause) (R 7-103.22 1961 JAN)

Alternate I (APR 1984). The following is substituted for paragraph (a) of the clause:

(a) The Government authorizes and consents to all use anq manufacture of any invention described
in and covered by a United States patent in the performance of this contract or any subcontract at any
tier.

(R 7-302.21 1964 MAR)

Alternate 11 (APR 1984). The following is substituted for paragraph (a) of the clause:

(a) The Government authorizes and consents to all use and manufacture in the performance of any

order at any tier or subcontract at any tier placed under this contract for communication services and
facilities for which rates, charges, and tariffs are not established by a government regulatory body, of any
invention described in and covered by a United States patent (1) embodied in the structure or composi-
tion of any article the delivery of which is accepted by the Government under this contract or (2) used
in machinery, tools, or methods whose use necessarily results from compliance by the contractor or a
subcontractor with specifications or written provisions forming a part of this contract or with specific

iwritten instructions given by the Contracting Officer directing the manner of performance.

(R 7-1702.5(a) 1971 APR)
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52.227-1 PATENT RIGHTS - RETENTION BY THE CONTRACTOR (SHORT FORM) (Apr 1984)
[Small Business]

K (a) Definitions. 'Invention' means any invention or discovery which is or may be patentable or
p :otherwise protectable under Title 35 of the United States Code.

'Subject invention* means any invention of the Contractor conceived or first actually reduced to

practice in the performance of work under this contract.
OPracticalapplication' means to manufacture in the case of a composition or product, to practice in

the case of a process or method, or to operate in the case of a machine or system; and, in each case
under such conditions as to establish that the invention is being utilized and that its benefits are, to the
extent permitted by law or Government regulations, available to the public on reasonable terms.

'Made', when used in relation to any invention, means the conceptior or first actual reduction to
: , practice of such invention.

'Small business firm' means a small domestic business concern as defined at Section 2 of Public
Law 85-536 (15 U.S.C..§ 632) and implementing regulations of the Administrator of the Small Business
Administration. For the purpose of this clause, the size standards for small business concerns involved in
Government procurement and subcontracting at 13 CFR 121.3-8 and 13 CFR 121.3- 12, respectively, will
be used.

"Nonprofit organization' means a domestic university or other institution of higher education cr an
organization of the type described in section 501(cX3) of the Internal Revenue Code ot' 1954 (26 U.S.C. §
501(c)) and exempt from taxation under section 501(a) of the Internal Revenue Code (26 U.S.C. § 501(a))
or any domestic nonprofit scientific or educational organization qualified under a state nonprofit organiza-
tion statute.

(b) Allocation of principal rights. The Contractor may retain the entire right, title, and interest
throughout the world to each subject invention subject to the provisions of this clause and 35 U.S.C. §
203. With respect to any subject invention in which the Contractor retains title, the Federal Government

-shall have a nonexclusive, nontransferable, irrevocable, paid-up license to practice or have practiced for
or on behalf of the United States the subject invention throughout the world.

(c) Invention disclo~ure, election of title, and filing of patent applications by Contractor.

(I) The Contractor shall disclose each subject invention to the Contracting Officer within 2
months after the inventor discloses it in writing to. Contractor personnel responsible for patent matters.
The disclosure to the Contracting Officer shall be in the form of a written report and shall identify the
contract under which the invention was made and the inventor(s). It shall be suff.ciently complete in
technical detail to convey a clear understanding, to the extent known at the time of the disclosure, of the
nature, purpose, operation, and physical, chemical, biological, or electrical characteristics of the inven-
tion. The disclosure shall also identify any publication, on sale, or public use of the invention and
whether a manuscript describing the invention has been submitted for publication and, if so, whether it
has been accepted for publication at the timre of disclosure. In addition, after disclosure to the Contract-
ing Officer, the Contractor shall promptly notify the Contracting Officer of the acceptance of any
manuscript describing the invention for publication or of any on sale or public use planned by the Con-
tractor.

(2) The Contractor shall elect in writing whether or not to retain title to any such invention by
notifying the Federal agency within 12 months of disclosure; provided, that in any case where publication,
on sale, or public use has initiated the I-year statutory period wherein valid patent protection can still be
obtained in the United States, the period of election of title may be shortened by the agency to a date
that is no more than 60 days prior to the end of the statutory period.

(3) The Contractor shall file its initial patent application on an elected invention within 2 years
after election or, if earlier, prior to the end of any statutory period wherein valid patent protection can
be obtained in the United States after a publication, on sale, or public use. The Contractor will file
patent applications in additional countries within either 10 months of the corresponding initial patent
application or 6 months from the date permission is granted by the Commissioner of Patents and
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Trademarks to file foreign patent applications where such filing has been prohibited by a Secrecy Order.
(4) Requests for extension of the time for disclosure to the Contracting Officer, election, and filing -.

may,.at the dAiscretion of the funding Federal agency, be granted.
(d) Conditions when the Government may obtain title. The Contractor shall convey to the Federal

agency; upon written request, title to any subject invention -
(1) If the Contractor fails to disclose or elect the subiect invention within the times specified in

paragraph (c) above, or elects not to retain title (the agency may only request title within 60-days after
learning of the Contractor's failure to report or elect within the specified times);

(2) ,In. those countries in which the Contractor fails to file patent applications within the times
specified in paragraph (c) above; provided, however, that if the Contractor has filed a patent application
in a country after the times specified in paragraph (c) above, but prior to its receipt of the written request
of the Federal agency, the Contractor shall continue to retain title in that country; or

(3) In any country in which the Contractor decides not to continue the prosecution of any appli-
cation for, to pay the maintenance fees on, or defend in reexamination oc opposition proceeding on, a
patent on a subject invention.

(e) Minlmm rights to contractor. (1) The Contractor shall retain a nonexclusive, royalty-free
license throughout the world in each subject invention to which the Government obtains title except if
the Contractor fails to disclose the subject invention within the times spe-ified in paragraph (c) above.
The Contractor's license extends to its domestic subsidiaries and affiliates, if any, within the corporate
structure of which the Contractor is a part and includes the right to grant sublicenses of the same scope
to the extent the Contractor was legally obligated to do so at the time the contract was awarded. The
license is transferable only with the approval of the funding Federal agency except when transferred to
the successor of that part of the Contractor's business to which the invention pertains.

(2) The Contractor's domestic license may be revoked or modified by the funding Federal agency
to the extent necessary to achieve expeditious practical application of the subject invention pursuant to
an application for an exclusive license submitted in accordance with applicable provisions in the Federal
Property Management Regulations and agency licensing regulations (if any). This license shall not be
revoked in that field of use or the geographical areas in which the Contractor has achieved practical
application and continues to make the benefits of the invention reasonably accessible to the public. The
license in any foreign country may be revoked or modified at the discretion of the funding Federal
agency to the extent the Contractor, its licensees, or its domestic subsidiaries or affiliates have failed to
achieve practical application in that foreign country.

(3) Before revocation or modification of the license, the funding Federal agency shall furnish the
Contractor a written notice of its intention to revoke or modify the license, and the Contractor shall be
allowed 30 days (or such other time as may be authorized by the funding Federal agency for good cause
shown by the Contractor) after the notice to show cause why the license should not be revoked or
modified. The Contractor has the right to appeal, in accordance with applicable agency licensing regula-
tions (if any) and the Federal Property Management Regulations concerning the licensing of
Government-owned inventions, any decision concerning the revocation or modification of its license.

(f) Contractor action to protect the Government's interest. (1) The Contractor agrees to execute or
to have executed and promptly deliver to the Federal agency all instruments necessary to (i) establish or
confirm the rights the Government has throughout the world in those subject inventions to which the
Contractor elects to retain :tle, and (ii) convey title to the Federal agency when requested under para-
graph (d) above, and to enable the Government to obtain patent protection throughout the world in that
subject invention.

(2) The Contractor agrees to require, by written agreement, its employees, other than clerical and
nontechnical employees, to disclose promptly in writing to personnel identified as responsible for the
administration of patent matters and in a format suggested by the Contractor each subject invention made
under contract in order that the Contractor can comply with the disclosure provisions of paragraph (c)
above, and to execute all papers necessary to file patent applications on subject inventions and to estab-
lish the Government's rights in the subject inventions. This disclosure format should require, as a

D-32



minimum, the information required by subparagraph (cXl) above. The Contractor shall instruct such
employees through employee agreements or other suitable educational programs on the importance of
reporting inventions in sufficient time to permit the filing of patent applications prior to U.S. or foreign
statutory bars.

(3). The Contractor shall notify the Federal agency of any decision not to continue the prosecu-
tion of a patent application, pay maintenance fees, or defend in a reexamination or opposition proceeding
on a patent, in any country, not less than 30 days before the expiration of the response period required by
the relevant patent office.

,(4) The.Contractor agrees to include, within the specification of any United States patent 3pplica-
tion and any patent issuing, thereon covering a subject invention, the following statement: "This inven-
tion was made with Government support under (identify the contract) awarded by (identify the Federal
'agency). The Government has certain rights in this invention."

(g) Subcontract. (1) The Contractor shall include this clause (52.227-11 of the Federal Acquisition
Regulaion (FAR)), suitably modified to identify the parties, in all subcontracts, regardless of tier, for
experimental, developmental, or research work to be performed by a small business firm or nonprofit
organization. The subcontractor shall retain all rights provided for the Contractor in this clause, and the

.,. Contractor shall not, as part of the consideration for awarding the subcontract, obtain rights in the
subcontractor's subject inventions.

(2) In the case of subcontracts, at any tier, when the prime award with the Federal agency was a
contract (but not a grant or cooperative agreement), the agency, subcontractor, and the Contractor agree
that the mutual obligations of the parties created by this clause constitute a contract between the subcon-
tractor and the Federal agency with respect to those matters covered by this clause.

(h) Reporting utilization of subject inventions. The Contractor agrees to submit on request periodic
reports no more frequently than annually on the utilization of a subject invention or on efforts at obtain-
ing such utilization that are being made by the Contractor or its licensees or assignees. Such reports shall
include information regarding the status of development, date of first commercial sale or use, gross royal-
ties received by the Contractor, and such other data and information as the agency may reasonably
specify. The Contractor also agrees to provide additional reports as may be requested by the agency in
connection with any uiarch-in proceedings undertaken by the agency in accordance with paragraph (j) of
this clause. To the extent data or information supplied under this paragraph is considered by the Con-
tractor, its licensee, or assignee to be privileged and confidential and is so marked, the agency agrees that,
to the extent permitted by law, it shall not disclose such information to persons outside the Government.

(i) Preference for United States Industry. Notwithstanding any other provision of this clause, the
Contractor agrees that neither it nor any assignee will grant to any person the exclusive right to use or
sell any subject invention in the United States unless such person agrees that any products embodying the
subject invention will be manufactured substantially in the United States. However, in individual cases,
the requirement for such an agreement may be waived by the Federal agency upon a showing by the
Contractor or its assignee that reasonable but unsuccessful efforts have been made to grant licenses on
similar terms to potential licensees that would be likely to manufacture substantially in the United States
or that under the circumstances domestic manufacture is not commercially feasible.

(j) March-in rights. (I) The Contractor agrees that with respect to any subject invention in which
it has acquired title, the Federal agency has the right in accordance with the procedures in FAR 27.604-
l(g) to require the Contractor, an assignee, or exclusive licensee of a subject invention to grant a nonex-
clusive, partially exclusive, or exclusive license in any field of use to a responsible applicant or applicants,
upon terms that are reasonable under the circumstances, -,d if the Contractor, assignee, or exclusive
licensee refuses such a request, the Federal agency has the right to grant such a license itself if the
Federal agency determines that --

(i) Such action is necessary because the Contractor or assignee has not taken, or is not expected
to take within a reasonable time, effective steps to achieve practical application of the subject invention
in such field of use;

(ii) Such action is necessary to alleviate health or safety needs which are not reasonably satisfied
by the Contractor, assignee, or other licensees;
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(fii) Such action is necessary to meet requirements for public use specified by Federal regulations
and suchrequirements are not reasonably satisfied by the Contractor, assignee, or licensee, or

(iv) Such action is necessary because the agreement required by paragraph (i) of this clause has
hot'been obtained or waived or because a licensee of the exclusive right to use or sell any subject inven -
ti6n;in the-United States is in breach of such agreement.

(k) Specil provisions for contracts with nonprofit organizations. If the Contractor is a nonprofit
organization, it agrees that -

(I) ights to a subject invention in the United States may not be assigned without the approval
of'ifie Federalagency, except where such assignment is made to an organization which has as one of its
p imary functions he management of inventions and which is not, itself, engaged in or does not hold a
substantial interest in other organizations engaged in the manufacture or sale of products or the use of
processes that might utilize the invention or be in competition with embodiments of the invention (pro-
vided, that such assignee will be subject to the same provisions as the Contractor);

(2) The Contractor may not grant exclusive licenses under United States patents or patent appli-
cations in subject inventions to persons other than small business firms for a period in excess of the earlier
of -

(i) Five years from first commercial sale or use of the invention; or

(ii) Eight years from the date of the exclusive license excepting that time before regulatory agen-
cies necessary to obtain premarket clearance, unless on a case-by-case basis, the Federal agency approves
a longer exclusive license. If exclusive field-of-use licenses are granted, commercial sale or use in one
field of use will not be deemed comr.t.d cial sale or use as to other fields of use, and a first commercial
sale or use with respect to a product of the invention will not be deemed to end the exclusive period to
difftrent subsequent products covered by the invention;

(3) The Contractor shall share royalties coliected on a subject invention with the inventor, and

(4) The balance of any royalties or income earned by the Contractor with respect to subject
inventions, after payment of expensfs (including payments to inventors) incidental to the administration
of subject inventions, will be utilized for the support of scientific research or education.

(I) Communications. Reserved.

(End of clause) (R 7-302.23(h) 1981 JUL)

Alternate I (APR 1984). Add the following sentence at the end of paragraph (b) of the basic
clause:

The license shall include the right of the Government to sublicense foreign governments and inter-
national organizations pursuant to the following treaties or international agreements: ........... * or pursuant
to any future treaties or agreements with foreign governments or international organizations.

( Contracting Officer complete with the names of applicable existing treaties or international agree-
ments. The above language is not intended to apply to treaties or agreements that are in effect on the
date of the award but are not listed.)

(R 7-302.23(b) 1981 JUL)
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...........

As prescribed at 27.303(b), insert the following clause:
52.227.12 PATENT RIGHTS - RETENTION BY THE CONTRACTOR (LONG FORM) (APR

4 94) [LARGE BUSINESS]

(a) Definltiom.

"Invention" means any invention or discovery which is or may be patentable or otherwise protect-
able under Title 35 of the United States Code.

"Subject invention" means any invention of the Contractor conceived or first actually reduced to
practice in the performance of work under this contract.

"Practical application" means to manufacture in the case of a composition or product, to practice in
the case of a process or method, or to operate in the case of a machine or system; and, in each case,
under such conditions as to establish that the invention is being utilized and that its benefits are, to the
extent permitted by law or Government regulations, available to the public on reasonable terms.

"Made" when used in relation to any invention means the conception or first actual reduction to
practice of such invention.

"Small business firm" means a domestic small business concern as defined at Section 2 of Public
Law 85-536 (15 U.S.C. § 632) and implementing regulations of the Administrator of the Small Business
Administration. For the purpose of this clause, the size standards for small business concerns involved in
Government procurement and subcontracting at 13 CFR 121.3.8 and 13 CFR 121.3- 12, respectively, will
be used.

"Nonprofit organization" means a domestic university or other institution of higher education or an
organization of the type described in section 501(cX3) of the Internal Revenue Code of 1954 (26 U.S.C. §
501(c)) and exempt from taxation under section 501(a) of the Internal Revenue Code (26 U.S.C. § 501(a))
or any domestic nonprofit scientific or educational organization qualified under a state nonprofit organiza-
tion statute.

(b) Allocation of principal rights. The Contractor may elect to retain the entire right, title, and
interest throughout the world to each subject invention subject to the provisions of this clause and 35
U.S.C. § 203. With respect to any subject invention in which the Contractor elects to retain title, the
Federal Government shall have a nonexclusive, nontransferable, irrevocable, paid-up license to practice
or have practiced for or on behalf of the United States the subject invention throughout the world.

(c) Invention disclosure, election of title, and filing of patent applications by Contractor.
(I) The Contractor shall disclose each subject invenion to the Contracting Officer within 2

months after the inventor discloses in writing to Contrst.-..r personnel responsible for patent matters or
within 6 months after the Contractor becomes aware th ,t a subject invention has been made, whichever
is earlier. The disclosure to the Contracting Officer shall be in the form of a written report and shall
identify the contract under which the invention was made and the inventor(s). It shall be sufficiently
complete in technical detail to convey a clear understanding to the extent known at the time of the dis-
closure, of the nature, purpose, operation, and physical, chemical, biological, or elecirical characteristics
of the invention. The disclosure shall also identify any publication, on sale, or public use of the invention
and whether a manuscript describing the invention has been submitted for publication and, if so, whether
it has been accepted for publication at the time of disclosure. In addition, after disclosure to the Con-
tracting Officer, the Contractor shall promptly notify the Contracting Officer of the acceptance of any
manuscript describing the invention for publication or of any on sale or public use planned by the Con-
tractor.

(2) The Contractor shall elect in writing whether or not to retain title to any such invention by
notifying the Federal agency at the time of disclosure or within 8 months of disclosure, as to those coun-
tries (including the United States) in which the Contractor will retain title; provided, that in any case
where publication, on sale, or public use has initiated the I-year statutory period wherein valid patent
protection can still be obtained in the United States, the period of election of title may be shortened by
the agency to a date that is no more than 60 days prior to the end of the statutory period.
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-..(3),..The ContraCtoirshall file its initial patent application on an elected invention within 1 year
after.elction or, if earlier, prior to the end of any statutory period wherein valid patent protection can

-obtained 4n the United States after a publication, on sale, or public use. The Contractor shall file
patent, applications in additional countries (including the European Patent Office and under the Patent
Cooperation Treaty) within either 10 months of the corresponding initial patent application or 6 months
from the date permission is granted by the Commissioner of Patents and Trademarks to file foreign Iatent
applidations where such filing has been prohibited by a Secrecy Order.

(4) Requests for extension of the time for disclosure to the Contracting Officer, election, and filing
may at-the'discreiion of the funding Federal agency, be granted, and will normally be granted unless the
Contracting Officer has reason to believe that a particular extension would prejudice the Government's
interest.

(d) Condltlons when the Government may obtain title. The contractor shall convey to the Federal
agency, upon written request, title to any subject invention --

(I) If the Contractor elects not to retain title to a subject invention;

(2) If the Contractor fails to disclose or elect the subject invention within the times specified in
paragraph (c) above (the agency may only request title within 60 days after learning of the Contractor's
failure to report or elect within the specified times);

(3) In those countries in which the Contractor fails to file patent applications within the times
specified in paragraph (c) above; provided, however, that if the Contractor has filed a patent application in
a country after the times specified in paragraph (c) above, but prior to its receipt of the written request of
the Federal agency, the Contractor shall continue to retain title in that country; or

(4) In any country in which the Contractor decides not to continue the prosecution of any appli-
cation for, to base the maintenance fees on, or defend in reexamination or opposition proceeding on, a
patent on a subject invention.

(e) Minimum rights to Contractor.

(I) The Contractor shall retain a nonexclusive, royalty-free license throughout the world in each
subject invention to which the Government obtains title except if the Contractor fails to disclose the sub-
ject invention within the times specified in paragraph (c) above. The Contractor's license extends to its
domestic subsidiaries and affiliates, if any, within the corporate structure of which the Contractor is a
part and inch'es the right to grant sublicenses of the same scope to the extent the Contractor was
legally obligated to do so at the time the contract was awarded. The license is transferable only with the
approval of the funding Federal agency except when transferred to the successor of that part of the
Contractor's business to which the invention pertains.

(2) The Contractor's domestic license may be revoked or modified by the funding Federal agency
to the extent necessary to achieve expeditious practical application of the subject invention pursuant to
an application for an exclusive license submitted in accordance with applicable provisions in the Federal
Property Management Regulations and agency licensing regulations (if any). This license shall not be
revoked in that field of use or the geographical areas in which the Contractor has achieved practical
application and continues to make the benefits of the invention reasonably accessible to the public. The
license in any foreign country may be revoked or modified at the discretion of the funding Federal
agency to the extent the Contractor, its licensees, or its domestic subsidiaries or affiliates have failed to
achieve practical application in that foreign country.

(3) Before revocation or modification of the license, the funding Federal agency shall furnish the
Contractor a written notice of its intention to revoke or modify the license, and the Contractor shall be
allowed 30 days (or such other time as may be authorized by the funding Federal agency for good cause
shown by the Contractor) after the notice to show cause why the license should not be revoked or
modified. The Contractor has the right to appeal, in accordance with applicable agency licensing regula-
tions and the Federal Property Management Regulations concerning the licensing of Government-owned
inventions, any decision concerning the revocation or niodification of its license.

() Contractor action to protect the Government's interest.
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(1) The Contractor agrees to execute or to have executed and promptly delivcr to the Federal
.agency.all instruments necessary to (i) establish or confirm the rights the Government has throughout thew-Old, in those subject inventions to which the Contractor elects to retain title, and (ii) convey title to the
Federalagency when requested under paragraph (d) above and subparagraph (nX2) below, and to enable0the Goernment to obtain patent protection throughout the world in that subject invention.

(2) The Contractor agrees to require, by written agreement, its employees, other than clerical and
nontechnical employees, to disclose promptly in writing to personnel identified as responsible for the
admi~istraiion of patent matters and in a format suggested by the Contractor each subject invention made
under contract in order that the Contractor can comply with the disclosure provisions of paragraph (c)
above, and to execute all papers necessary to file patent applications on subject inventions and to estab-

'lish the Government's rights in the subject inventions. This disclosure format should require, as a
minimum, the information required by subparagraph (cXl) above. The Contractor shall instruct such
employees through employee agreements or other suitable educational programs on the importance of
reporting inventions in sufficient time to permit the filing of patent applications prior to U.S. or foreign
statutory bars.

(3) The Contractor shall notify the Federal agency of any decision not to continue the prosecu-tion of a patent application, pay maintenance fees, or defend in a reexamination or opposition proceeding
on a patent, in any country, not less than 30 days before the expiration of the response period required by
the relevant patent office.

(4) The Contractor agrees to include, within the specification of any United States patent applica-
tion and any patent issuing thereon covering a subject invention, the following statement: "This invention
was made with Government support under (identify the contract) awarded by (identify the Federal
agency). The Government has certain rights in this invention.'

(5) The Contractor shall establish and maintain active and effective procedures to assure that snb-
ject inventions are promptly identified and disclosed to Contractor personnel responsible for patent
matters within 6 months of conception and/or first actual reduction to practice, whichever occurs first in
performance of work under thiscolitract. These procedures shall include the maintenance of laboratory
notebooks or equivalent records andl other records as are reasonably necessary to document the concep-
tion and/or the first actual reduction tc practice of subject inventions, and records that show that theprocedures for identifying and disclosing the inventions are followed. Upon request, the Contractor shall
furnish the Contracting Officer a description of such procedures for evaluation and for determination as
to their effectiveness.

(6) Tht Contractor agrees, when licensing a subject invention, to arrange to avoid royalty
charges on acquisitions involving Government funds, including funds derived through Military Assistance
Program of the Government or otherwise derived through the Government, to refund any amounts
received as royalty charges on the subject invention in acquisitions for, or on behalf of, the Government,
and to provide for such refund in any instrument transferring rights in the invention to any party.

(7) The Contractor shall furnish the Contracting Officer the following:
(i) Interim reports every 12 months (or such longer period as may be specified by the Contracting

Officer) from the date of the contract, listing subject inventions during that period and certifying that all
subject inventions have been disclosed or that there are no such inventions.

(ii) A final report, within 3 months after completion of the contracted work, listing all subject
inventions or certifying that there were no such inventions, and listing all subcontracts at any tier con-
taining a patent rights clause or certifying that there were no such subcontracts.

(8) The Contractor shall promptly notify the Contracting Officer in writing upon the award of
any subcontract at any tier containing a patent rights clause by identifying the subcontractor, the applica-ble patent rights clause, the work to be performed under the subcontract, and the dates of award and
estimated completion. Upon request of the Contracting Officer, the Contractor shall furnish a copy of
such subcontract, and no more frequently than annually, a listing of the subcontracts that have been
awarded.
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(9) In'the event of a refusal by a prospective subcontractor to accept one of the clauses in sub-
Sparagraphk(gXl) or (2) below, the Contractor (i) shall promptly submit a written notice to the Contract-

.. ingOfficer setting forth the subcontractor's reasons for such refusal and other pertinent information that
.- may expedite disposition of the matter and (ii) shall not proceed with such subcontracting without the

written auithorization of the Contracting Officer.
~2i (10) The Contractor shall provide, upon request, the filing date, serial number and title, a copy of

-the patent application (including an English- language version if filed in a language other than English),j : and patent number and issue date for any subject invention for which the Contractor has retained title.
(11) Upon request, the Contractor shall furnish the Government an irrevocable power to inspect

aind'make copies of the patent application file.

(g) Subcontracts. (1) The Contractor shall include the clause at 52.227-11 of the Federal Acquisi-
tion Regulation (FAR), suitably modified to identify the parties, in all subcontracts, regardless of tier, for
experimental, developmental, or research work to be performed by a small business firm or nonprofit
organization. The subcontractor shall retain all rights provided for the Contractor in this clause, and the
-Contractor shall not, as part of the consideration for awarding the subcontract, obtain rights in the
'subcontractor's subject inventions.

(2) The Contractor shall include this clause (FAR 52.227-12) in all other subcontracts, regardless
of tier, for experimental, developmental, or research work.

(3) In the case of subcontracts, at any tier, when the prime award with the Federal agency was a
contract (but not a grant or cooperative agreement), the agency, subcontractor, and the Contractor agree
that the mutual obligations of the parties created by this clause constitute a contract between the subcon-
tractor and the Federal agency with respect to those matters covered by this clause.

(h) Reporting utilization of subject inventions. The Contractor agrees to submit on request periodic
reports no more frequently than annually on the utilization of a subject invention or on efforts at obtain-
ing such utilization that are being made by the Contractor or its licensees or assignees. Such reports shall
include information regarding the status of development, date of first commercial sale or use, gross royal- '.
ties received by the Contractor, and such other data and information as the agency may reasonably
specify. The Contractor also agrees to provide additional reports as may be requested by the agency in
connection with any march-in proceedings undertaken by the agency in accordance with paragraph (j) of
this clause. To the extent data or information supplied wider this paragraph is considered by the Con-
tractor, its licensee or assignee to be privileged and confidential and is so marked, the agency agrees that,
to the extent permitted by law, it shall not disclose such information to persons outside the Government.

(i) Preference for United States industry. Notwithstanding any other provision of this clause, the
Contractor agrees that neither it nor any assignee will grant to any person the exclusive right to use or
sell any subject invention in the United States unless such person agrees that any products embodying the
subject invention will be manufactured substantially in the United States. However, in individual cases,
the requirement for such an agreement may be waived by the Federal agency upon a showing by the
Contractor or its assignee that reasonable but unsuccessful efforts have been made to grant licenses on
similar terms to potential licensees that would be likely to manufacture substantially in the United States
or that under the circumstances domestic manufacture is commercially feasible.

(I) March-in rights. The Contractor agrees that with respect to any subject invention in which it has
acquired title, the Federal agency has the right in accordance with the procedures in FAR 27.304-1(g) to
require the Contractor, an assignee, or exclusive licensee of a subject invention to grant a nonexclusive
license in any field of use to a responsible applicant or applicants, upon terms that are reasonable under
the circumstances, and if the Contractor, assignee, or exclusive licensee refuses such a request, the
Federal agency has the right :o grant such a license itself if the Federal agency determines that --

(1) Such action is n:cessary because the Contractor or assignee has not taken, or is not expected
to take within a reasonable time, effective steps to achieve practical application of the subject invention
in such field of use:

(2) Such action is necessary to alleviate health or safety needs which are not reasonably satisfied
by the Contractor, assignee, or their licensees:
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(3) Such action is necessary to meet requirements for public use specified by Federal regulations
and such requirements are not reasonably satisfied by the Contractor, assignee, or licensees, or

(4) Such action is necessary because the agreement required by paragraph (i) of this clause has
not been obtained or waived or because a licensee of the exclusive right to use or sell any subject inven-
tion in'the United States is in breach of such agreement.

(k) Special provisions for contracts with nonprofit organizations, Reserved.

(I)'CommUnicationu. Reserved.
(m) Other inventions. Nothing contained in this clause shall be deemed to grant to the Government

any rights with respect to any invention other than a subject invention.
(n) Examination of records relating to Inventions.

(1) The Contracting Officer or any authorized representative shall, until 3 years after final pay-
ment under this contract, have the right to examine any books (including laboratory notebooks), records,
and documents of the Contractor relating to the conception or first reduction to practice of inventions in
the same field of technology as the work under this contract to determine whether --

(i) Any such inventions are subject inventions;
(ii) The Contractor has established and maintains the procedures required by subparagraphs (0(2)

and ((3) of this clause; and
(iii) The Contractor and its inventors have complied with the procedures.
(2) If the Contracting Officer determines that an inventor has not disclosed a subject invention to

the Contractor in accordance With the procedures required by subparagraph ((5) of this clause, the Con-
tracting Officer may, within 60 days after the determination, request title in accordance with subpara-
graphs (dX2) and (dX3) of this clause. However, if the Contractor establishes that the failure to disclose
did not result from the Contractor's fault or negligence, the Contracting Officer shall not request title.

(3) If the Contracting Officer learns of an unreported Contractor invention which the Contracting
Officer believes may be a subject invention, the Contractor may be required tr disclose the invention to
the agency for a determination of olmnership rights.

(4) Any examination of records under this paragraph shall be subject to appropriate conditions to
protect the confidentiality of the information involved.

(o) Withholding of payment (this paragraph does not apply to subcontracts).
(I) Any time before final payment under this contract, the Contracting Officer may, in the

Government's interest, withhold payment until a reserve not exceeding $50,000 or 5 percent of the
amount o" the contract, whichever is less, shall have been set aside if, in the Contracting Officer's opin-
ion, the Contractor fails to -

(i) Establish, maintain, and follow directive procedures for identifying and disclosing subject
inventions pursuant to subparagraph (0(5) above;

(ii) Disclose any subject invention pursuant to subparagraph (cXl) above;................ ..
(iii) Deliver acceptable interim reports pursuant to subdivision (0(7Xi) above; or
(iv) Provide the information regarding subcontracts pursuant to subparagraph (0(6) above.
(2) Such reserve or balance shall be withheld until the Contracting Officer has determined that

the Contractor has rectified whatever deficiencies exist and has delivered all reports, disclosures, and
other information required by this clause.

(3) Final payment under this contract shall not be made before the Contractor delivers to the
Contracting Officer alh .sclosures of subject inventions required by subparagraph (cXl) above, an accept-
able final report pursuant to subdivision ((7)(ii) above, and all past due confirmatory instruments.

(4) The Contracting Officer may decrease or increase the sums withheld up to the maximum
authorized above. No amount shall be withheld under this paragraph while the amount specified by this
paragraph is being withheld under other provisions of the contract. The withholding of any amount or
the subsequent payment thereof shall not be construed as a waiver of any Government right.
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II
(End of clause)

(R. 7-302.23(b) 1981 JUL)

Altereate I (APR 1984). Add the following sentence at the end of paragraph (b) of the basic
clause:

The license shal include the right of the Government to sublicense foreign governments and inter-
national organizations pursuant to the following treaties or international agreements; ............... * or pur-
suant to any future treaties or agreements with foreign governments or international organizations.

(41 Contracting Officer complete with the names of applicable existing treaties or international agree-
ments. The above language is not intended to apply to treaties or agreements that are in effect on the
date of the award but are not listed.)

(R 7-302.23(h) 1981 JUL)

52.227-3 Patent Indenlty

Insert the following clause as prescribed at 27.203-1(b), 27.203-2(a), or 27.203-4(aX2) as applicable:

2 PATENT INDEMNITY (APR 1964)

(a) The Contractor shall indemnify the Government and its officers, agents, and employees against
liability, including costs, for infringement of any United States patent (except a patent issued upon an
application that is now or may hereafter be withheld from issue pursuant to a Secrecy Order under 35
U.S.C. § 181) arising out of the manufacture or delivery of supplies, the performance of services, or the
construction, alteration, modification, or repair of real property thereinafter referred to as 'construction
work') under this contract, or out of the use or disposal by or for the account of the Government of
such supplies or construction work.

(b) This indemnity shall not apply unless the Contractor shall have been informed as soon as prac-
ticable by the Government of the suit or action alleging such infringement and shall have been given
such opportunity as is afrorded by applicable laws, rules, or regulations to participate in its defense.
Further, this indemnity shall not apply to (1) an infringement resulting from compliance with specific
written instructions of the Contracting Officer directing a change in the supplies to be delivered or in the
materials or equipment to be used, or directing a manner of performance of the contract not normally
used by the Contractor, (2) en infringement resulting from addition to or change in supplies or com-
ponents furnished or construction work performed that was made subsequent to delivery or performance,
or (3) a claimed infringement that is unreasonably settled without the consent of the Contractor, unless
required by final decree of a court of competent jurisdiction..

(End of clause)(R 7-104.5 1975 JUN)

Alternate I (APR 1984). The following paragraph (c) is added to the clause:

(c) This patent indemnification shall not apply to the following items:

.............................................................. [Contracting Officer list and/or identify the items to be excluded
from this indemnity]

(R 7-104.5(a) 1965 SEP)
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r "' ",t ante 11 (APR 1984). The following paragraph (c) is added to the clause:
(a) This patent indemnification shall cover the following items:

.............................................................. [List and/or identify the items to be included under this indemnity]

(R 7-104.5(a) 1964 SEP)

Altermte Hil (APR 1984). The following paragraph is added to the clause:
() As to subcontracts at any 'Her for communication service, this clause shall apply only to indivi-

dual communication service authorizations over S5,000 issued under this contract and covering those
communications, servicefsnd facilities (1) that are or have been sold or offered for sale by the Contractor
to e public, (2) that can be provided over commercially available equipment, or (3) that involve rela-
tively minor modifications.

(R 7-1701.10 1971 APR)

52.2274 Patent Indemnty - Ce twfton Co"Wacta.

As prescribed at 27.203-5, insert the following clause:

PATENT INDEMNITY -CONSTRUCTION CONTRACTS (APR 1984)

Except as otherwise provided: the Contractor agrees to indemnify the Government and its officers,
agents, and employees against liability, including costs P.nd expenses, for',infringement upon any United
States patent (except a patent issueJ upon an application that is now or may hereafter be withheld from
issue pursuant to a Secrecy Order under 35 U.S.C. § 181) arising out of performing this contract or out
of the use or disposal by or for the account of the Government of supplies furnished or work performed
under this contract.

(End of clause) (R 7-602.16 1964 JUN)

Alternate I (APR 1934) Designate the first paragraph as paragraph (a) and add the following to the
basic clause as paragraph (b):

(b) This patent indemnification shall not apply to the following items:
(Cootracting Officer specifically Identify the Item to be exdlded)

(R 7-602.16(b) 1966 APR)

NOTE: Exclusion from indemnity of specified, identified patents, as distinguished from items, is the
exclusive prerogative of the agency head or designee (See 27.203-6).

D-41



- .
52.227-13 Patent Right - Acquisition by, the Goveriiiii~t.

As prescribed at 27.303(c), insert the fol!owing clause:

PATENT RIGHTS - ACQUISITION BY THE GOVERNMENT (APR 1964)

(a) I des.

- Inventicn, as used in this clause, means any invention or discovery which is or may be patentable
or otherwise protectable under Title 35 of the United States Code.

A Subject invention,' as used in this clause, means any invention of the Contractor conceived or first

actually reduced to practice in the performance of work under this contract.

"Practical apcation, as used in this clause, means to manufacture, in the case of a composition or
product; to practice, in the case of a process or method; or to operate, in the case of a machine or sys-
tern; and, in each case, unu'r such conditions as to establish that the invention is being utilized and that
its enets are, to the extent permitted by law or Government regulation3, available to the public on rea-
sonable terms.

(b) Allocimto of pdau rights.
(1) Assignment to the. Government. The Contractor agrees to assign to the Government the entire

right, tide, and interest throughout the world in and to each subject invention, except to the extent that
rights are retained by the Contractor under subparagraph (bX2) and paragraph (d) below.

(2) Greater rights determinations
(i) The Contractor, or an employee- inventor after consultation with the Contractor, may retain

grcater rights than the nonexclusive license provided in paragraph (d) below, in accordance with the pro-
cedures of paragraph 27.304-1(a) of the Federal Acquisition Regulation (FAR). A requct for a determi-
nation of whether the Contractor or the employee-inventor is entitled to retain such greater rights -ust S
be submitted to the Head of the Contracting Agency or designee at the time of the first disclosure of the
invention pursuant to subparagraph (eX2) below, or not later than 8 months thereafter, unless a longer
period is authorized in writing by the Contracting Officer for good cause shown in writing by the Con-
tractor. Each determination of greater rights under this contract normally shall be. subject to paragraph
(c) below, and to the reservations and conditions deemed to be appropriate by the Head of the Contract-
ing Agency or designee.

(ii) Upon request, the Contractor shall provide the filing date, serial number and title, a copy of
the patent application (including an English- language version if filed in a language other than English),

and patent number and issue date for any subject invention in any country for which the Contractor has
retained title.

(iii) Upon request, the Contractor shall furnish the Government an irrevocable power to inspect
and make copies of the patent application file.

(c) Minimum rights acquired by the Goveramt.
(1) With respect to each subject invention to which the Contractor retains principal or exclusive

rights, the Contractor agrees as follows:

(i) The Contractor hereby grants to the Government a nonexclusive, nontransferable, irrevoca-
ble, paid-up license to practice or have practiced each subject invention throughout the world by or on
behalf of the Government of the X nited States (including any Government agency).

(ii) The Contractor agrees that with respect to any subject invention in which it has acquired
title, the Federal agency has the right in accordance with the procedures in FAR 27.304-1(g) to require
the Contractor, an assignee, or exclusive licensee of a subject invention to grant a nonexclusive, partially
exclusive, or exclusive license in any field of use to a responsible applicant or applicants, upon terms that
are reasonable under the circumstances, and if the Contr. :or, assignee, or exclusive licensee refuses such
a request, the Federal agency has the right to grant such a license itself if the Federal agency determines
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- ... (A), Such actionis necessary because the Contractor or assignee has not taken, or is not expected
ittotke within a reasonable time, effective steps to achieve practical application of the subject invention" i., '  ihsdhfel'of use;

(B) 'Such actionis necessary to alleviate health or safety needs which are not reasonably satisfied

,by the Contrator, assignee, or their licensees;

.(C) Such action is necessary to meet requirements for public use specified by Federal regulations
and-such requirements are not reasonably satisfied by the Contractor, assignee, or licensees; or

-1)) Such action is necessary because the agreement required by paragraph (i) of this clause has
neither been obtained nor waived or because a licensee of the exclusive right to use or sell any subject
inventionin the United States is in breach of such agreement.

(iii) The Contractor agrees to submit on request periodic reports no more frequently than annu-
ally on the utilization of a subject invention or on efforts at obtaining such utilization [words deleted

fror-draft] that are being made by the Contractor or its licensees or assignees. Such reports shall include
inL :,.tiation regarding the status of development, date of first commercial sale or use, gross royalti's
received by the Contractor, and such other data and information as the agency may reasonably spciy.
The Contractor also-agrees to provide additional reports as may be requested by the agency in connec-
tion with any march-in proceedings undertaken by the agency in accordance with subdivision (ii) above.
Tothe extent data or information supplied under this section is considered by the Contractor, its licensee,
or assignee to be privileged and confidential and is so marked, the agency agrees that, to the extent per-
mitted by law, it will not diclose such information to persons outside the Government.

(iv) The Contractor agrees, when licensing a subject invention, to arrange to avoid royalty
charges on acquisitions involving Government funds, including funds derived through a Military Assis-
tance Program of the Government or other wise derived through the Government, to refund any
amounts received as royalty charges on a subject invention in acquisitions for, or on behalf of, the
Government, and to provide for such refund in any instrument transferring rights in the invention to any
PIrty.

(v) The Contractor agrees to provide for the Government's paid-up license pursuant to subdivi-
siot (i) above in any instrument transferring rights in a subject invention and to provide for the granting

of licenses as required by subdivision (ii) above, and for the reporting of utilization information as
required by subdivision (iii) above, whenever the instrument transfers principal or exclusive rights in a
subject invention.

(2) Nothing contained in this paragraph (c) shall be deemed to grant to the Government any
rights with respect to any invention other than a subject invention.

(d) Minimum rights to the Contractor.

(1) The Contractor is hereby granted a revocable nonexclusive, royalty-free license in each patent
application filed in any country on a subject invention and uny resulting patent in which the Government
obtains title, unless the Cotiractor fails to disclose the subject invention within the times specified in sub-
paragraph (eX2) below. The Contractor's license extends to its domestic subsidiaries and affiliates, if any,
within the corporate structure of which the Contractor is a part and includes the right to grant subli-
censes of the same scope to the extent the Contractor was legally obligated to do so at the time the con-
tract was awarded. The license is transferable only with the approval of the funding Federal agency
except when transferred to the successor of that part of the Contractor's business to which the invention
pertains.

(2) The Contractor's domestic license may be revoked or modified by the funding Federal agency

to the extent necessary to achieve expeditious practical application of the subject invention pursuant to
an application for an exclusive license submitted in accordance with applicable provisions in the Federal
Property Management Regulations and agency licensing regulations. This license will not be revoked in
that field of use or the geographical areas in which the Contractor has achieved practical application and
continues to make the benefits of the invention reasonably accessible to the public. The license in any
foreign country may be revoked or modified at the discretion of the funding Federal agency to the extent
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the Contractor, its.licensees, or its domestic subsidiaries or affiliates have failed to achieve practical appli-
cation inthat foreign country.

(3) Defore revocation or modification of the license, the funding Federal agency will furnish the
.. ontractor a-writ nonotice of its intention to revoke or modify the license, and the Contractor will be
allowed 30 days (or such other time as may be authorized by the funding Federal agency for good cause
shownby the, Contractor)- after the notice to show cause why the license should not be revoked or
modified. The Contractor has the right to appeal, in accordance with applicable agency licensing regula-
tions and the Federal Property Management Regulations concerning the licensing of Government-owned
inventions, any decimion concerning the revocation or modification of its license.

(4) When the Government has the right to receive title, and does not elect to secure a patent in a
foreign country, the Contractor may elect to retain such rights in any foreign country in which the Con-
trktcr elects tosecure a patent, subject to the Government's rights in subparagraph (cXl) above.

(e) Irvento identification, discosures, sad reports. (I) The Contractor shall establish and maintain
active and effective procedures to assure that subject inventions are promptly identified and disclosed to
Contrictor personnel responsible for patent matters within 6 months of conception and/or first actual
reduction to practice, whichever occurs first in the performance of work under this contract. These pro-
cedures shall inclide the maintenance of laboratory notebooks or equivalent records and other records as
are reasonably necessary to document the conception and/or the first actual reduction to practice of sub-
ject inventions, and records that show that the procedures for identifying and disclosing the inventions
are followed. Upon request, the Contractor shall furnish 'the Contracting Officer a description of such
procedures for evaluation and for determination as to their effectiveness.

(2) The Contractor shall disclose each subject invention to the Contracting Officer within 2
months after the inventor discloses it in writing to Contractor personnel responsible for patent matters or,
if earlier, within 6 months after the Contractor becomes aware that a subject invention has been nmade,
but in any event before any on sale, public use, or publication of such invention known to the Contrac-
tor. The disclosure to the agency st~all be in the form of a written report and shall identify the contract
under which the invention was mqde and the inventor(s). It shall be sufficiently complete in technical
detail to convey a clear understanling, to the extent known at the time of the disclosure, of the nature,
purpose, operation, and physical, cliemical, biological, or electrical characteristics of the invention. The
disclosures shall also identify any publication, on sale, or public use of the invention and whether a
manuscript describing the invention has been submitted for publication and, if so, whether it has been
accepted for publication at the time of disclosure. In addition, after disclosure to the agency, the Con-
tractor shall promptly notify the agency of the acceptance of any manuscript describing the invention for
publication or of any on sale or public use planned by the Contractor.

(3) The Contractor shall furnish the Contracting Officer the following:
(i) Interim reports every 12 months (or such longer period as may be specified by the Contracting

Officer) from the date of the contract, listing subject inventions during that period, and certifying that all
subject inventions have been disclosed (or that there are not such inventions) and that the procedures
required by subparagraph (eXl) above have been folowed.

(ii) A final report, within 3 months after completion of the contracted work, listing all subject
inventions or certifying that there were no such inventions, and listing all subcontracts at any tier con-
taining a patent rights clause or certifying that there were no such subcontracts.

(4) The Contractor agrees to require, by written agreement, its employees, other than clerical and
nontechnical employees, to disclose promptly in writing to personnel identified as responsible for the
administration of patent matters and in a format suggested by the Contractor each subject invention made
under contract in order that the Contractor can comply with the disclosure provisions of paragraph (c)
above, and to execute all papers necessary to file patent applications on subject inventions and to estab-
lish the Government's rights in the subject inventions. This disclosure format should require, as a
minimum, the information required by subparagraph (2) above.

(5) The Contractor agrees subject to FAR 27.302(i) that the Government may duplicate and dis-
close subject invention disclosures and all other reports and papers furnished or required to be furnished
pursuant to this clause.
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(f) Examination of records relatlng to Inventlon. (1) The Contracting Officer or ny authorized
representative shall, until 3 years after final payment under this contract, have the right to examine any
bok,(including laboratory notebooks), recordi, and documents of the Contractor relating to the concep-
tidn or.first ictual reduction to practice of inventions in the same field of technology as the work under
this-contract to determine whether --

(i) Any such inventions are subject inventions;
(ii) The Contractor has established and maintains the procedures required by subparagraphs (e)(1)

and (4) of this clause; and
(iii) Tlhe Contractor and its inventors have complied with the procedures.
(2) If-the Contracting Officer learns of an unreported Contractor inventior which the Contracting

Officer believes may be a subject invention, the Contractor may be required to disclose the invention to
the agency for a determination of ownership rights.

(3) Any examination of records under this paragraph will be subject to appropriate conditions to
protect the confidentiality of the information involved.

(g) Withholding of payment (this paragraph does not apply to subcontracts). (I) Any time before
final payment under this contract, the Contracting Officer may, in the Government's interest, withhold
payment until a reserve not exceeding $50,000 or 5 percent of the amount of this contract, whichever is
less, shall have been set aside if, in the Contracting Officer's opinion, the Contractor fails to -

(i) Establish, maintain, and follow effective procedures for identifying and disclosing subject
inventions pursuant to subparagraph (e)(1) above;

(ii) Disclose any subjecE invention pursuant to subparagraph (eX2) above;
(iii) Deliver acceptable interim reports pursuant to subdivision (eX3Xi) above; or
(iv) Provide the information regarding subcontracts pursuant to sub paragraph (hX4) below.
(2) Such reserve or balance shall be withheld until the Contracting Officer has determined that

the Contractor has rectified whatever deficiencies exist and has delivered all reports, disclosures, and
other information required by this clause.

(3) Final payment under this contract shall not be made before the Contractor delivers to the
Contracting Officer all disclosures of subject inventions required by subparagraph (eX2) above, and
acceptable final report pursuant to subdivision (eX3Xii) above, and all past due confirmatory instruments.

(4) The Contracting Officer may decrease or increase the sum withheld up to the maximum
authorized above. No amount sh:ll be withheld under this paragraph while the amount specified by this
paragraph is being withheld under other provisions of the contract. The withholding of any amount or
the subsequent payment thereof shall not be construed as a waiver of any Government rights.

(h) Subcontracts. (1) The Contractor shall include this clause (suitably modified to identify the par-
ties) in all subcontracts, regardless of tier, for experimental, developmental, or research work. The sub-
contractor shall retain all rights provided for the Contractor in this clause, and the Contractor shall not,
as part of the consideration for awarding the subcontract, obtain rights in the subcontractor's subject
inventions.

(2) In the event of a refusal by a prospective subcontractor to accept such a clause the Contrac-
tor--

(i) Shall promptly submit a written notice to the Contracting Officer setting forth the
subcontractor's reasons for such refusal and other pertinent information that may expedite disposition of
the matter; and

(ii) Shall not proceed with such subcontract without the written authorization of the Contracting
Officer.

(3) In the case of subcontracts at any tier, the agency, subcontractor, and Contractor agree chat
the mutual obligaticns of the parties created by this clause constitute a contract between the subcontrac-.
tor and the Federal agency with respect to those matters covered by this clause.
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(4) The Contractor shall promptly notify the Contracting Officer in writing upon the award of
any subcontract at any tier containing a patent rights clause by identifying the subcontractor, the applica-
ble patent rights clause, the work to be performed under the subcontract, and the dates of award and
estimated completion. Upon request of the Contracting Officer, the Contractor shall furnish a copy of
such subcontract, and no more frequently than annually, a listing of the subcontracts that have been
awarded.

t (i) Preferece for United States Industry. Unless provided otherwise, no Contractor that receives
title to any subject invention and no assignee of any such Contractor shall grant to any person the
exclusive right to use or sell any subject invention in the United States unless such person agrees that any
products embodying the subject invention will be manufactured substantially i. the United States. How-
ever, in individual cases, the requiremeatt may be waived by the Government upon a showing by the
Contractor or assignee that reasoiable but unsuccessful efforts have been made to grant licenses on simi-
lar terms to potential licensees that would be likely to manufacture substantially in the United States or
that under the circumstances domestic manufacture is not commercially feasible.

(End of clauseXR 7-302.23(a) 1981 JULY)

52.227-7013 RIGHIS IN TECHNICAL DATA AND COMPUTER SOFTWARE (MAY 1981)

(a) Definitions. "Commercial Computer Software', as used in this clause, means computer software
which is used regularly for other than Government purposes and is sold, licensed or leased in significant
quantities to the general public at established market or catalog prices.

"Computer', as used in this clause, mens a data processing device capable of accepting data, per-
forming prescribed operations on the data, and supplying the results of these operations; for example, a
device that operates on discrete data by performing arithmetic and logic processes on the data, or a dev-
ice that operates on analog data by performing physical processes on the data.

"Computer Data Base', as used in this clause, means a collection of data in a form capable of being
processed and operated on by a computer.

"Computer Program', as used in this clause, means a series of instructions or statements in a form
acceptable to a computer, designed to cause the computer to execute an operation or operations. Com-
puter programs include operating systems, assemblers. compilers, interpreters, data management systems,
utility programs, sort-merge programs, and ADPE maintenance/diagnostic programs, as well as applica-
tions programs such as payroll, inventory control, and engineering analysis programs. Computer pro-
grams may be either machine-dependent or machine-independent, and may be general-purpose in nature
or designed to satisfy the requirements of a particular user.

"Computer Software", as used in this clause, means computer programs and computer data bases.
"Computer Software Documentation", as used in this clause, means technical data, including com-

puter listings and printouts, in human-readable form which (1) documents the design or details of com-
puter software, (2) explains the capabilities of the software, or (3) provides operating instructions for
using the software to obtain desired results from a computer.

"Limited Rights", as used in this clause, means rights to use, duplicate, or disclose technical data, in
whole or in part, by or for the Government, with the express limitation that such technical data shall slot,
without the written permission of the party furnishing such technical data be (1) released or disclosed in
whole or in part outside the Government, (2) used in whole or in part by the Government for manufac-
ture, or in the case of computer software documentation, for preparing the same or similar computer
software, or (3) used by a party other than the Government, except for:

(I) Emergency repair or overhaul work only, by or for the Government, where the item or pro-
cess concerned is not otherwise reasonably available to enable timely performance of the work, provided
that the release or disclosure thereof outside the Government shall be made subject to a prohibition
against further use, release or disclosure; or
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(2) Release to a foreign government, as the interest of the United States may require only for
1 information or evaluation within such Eavernment or for emergency repair or overhaul work by or for

such government under the conditions of (1) above.
'z, "Restricted Rights', as used in this clause, means rights that apply only to computer software, and

include, as a minimum, the right to--
(1) Us, computer software with the computer for which or with which it was acquired, including

use at any Government' installation to which the computer may be transferred by the Government;

(2) Use computer software with a backup computer if the computer for which or with which it
was acquired is inoperative;

(3) Copy computer programs for safekeeping (archives) or backup purposes; and

(4) Modify computer software, or combine it with other software, subject to the provision that
those portions of the derivative software incorporating restricted rights software are subject to the same
restricted rights.

In addition, restricted rights include any other specific rights not inconsistent with the minimum rights in
(!)-(4) above that are listed or described in this contract or described in a license or agreement made a
part of this contract.

"Technical Data', as used in this clause, means recorded information, regardless of form or charac-
teristic, of a scientific or technical nature. It may, for example, document research, experimental,
developmental or engineering work, or be usable or used to define a design or process or to procure, pro-
duce, support, maintain, or operate materiel. The data may be graphic or pictorial delineations in media
such as drawings or photographs, text in specifications or related performance or design type documents,
or computer printouts. Examples of technical data include research and engineering data, engineering
drawings and associated lists, specifications, standards, process sheets, manuals, technical reports, catalog
item identifications and related information, and computer software documentation. Technical data does

fj not include computer software or financial, administrative, cost and pricing, and management data or
other information incidental to contract administration.

"Unlimited Rights', as used in this clause, means rights to use, duplicate, or disclose technical data,
in whole or in part, in any manner and for any purpose whatsoever, and to have or permit others to do
SO.

(b) Government Rights.
1) Unlimited Rights. The Govermitent shall have unlimited rights in:

(i) technical data and computer software resulting directly from performance of experimental,
developmental or research work which was specified as an element of performance in this or any other
Government contract or subcontract;

(ii) computer software required to be originated or developed under a Government contract, or
generated as a necessary part of performing a contract;

(iii) computer data bases, prepared under a Governrent contract, consisting of information sup-
plied by the Government, information in which the Government has unlimited rights, or information
which is in the public domain;

(iv) technical data necessary to enable manufacture of end-items, components, and modifications,
or to enable the performance of processes, when the end-items, components, modifications or processes
have been, or are being, developed under this or any other Government contract or subcontract in which
experimental, developmental or research work is, or was specified as an element of contract performance,
except technical data pertaining to items, components, processes, or computer software developed at
private expense (but see subdivision (b)(2Xii) below);

(v) technical data or computer software prepared or required to be delivered under this or any
other Government contract or subcontract and constituting corrections or changes to Government-
furnished data or computer software;
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(vi) technical data pertaining to end-items; components or processes, prepared or required to be
delivered under this or any other Government contract or subcontract, for the purpose of identifying "..-
sources, size, configuration, mating and attachment characteristics, functional characteristics and perfor-
mance requirements ('form, fit and function" data, e. g,, specification control drawings, catalog sheets,
envelope drawings, etc.):

(vii) manuals or instructional materials prepared or required to be delivered under this contract
or any subcontract hereunder for installation, operation, maintenance or training purposes;

(viii) technical data or computer software which is in the public domain, or has been or is nor-
mally released or disclosed by the Contractor or subcontractor without restriction on further disclosure;
and

(ix) technical data or computer software listed or described in an agreement incorporated into the
schedule of this contract which the parties have predetermined, on the basis of subparagraphs (i) through
(viii) above, and agreed will be furnished with unlimited rights.

(2) lA ited Rights. The government shall have limited rights in:
(i) technical data, listed or described in an agreement incorporated into the Schedule of this con-

tract, which the parties have agreed will be furnished with limited rights; and
(ii) unpublished technical data pertaining to items, components or processes developed at private

expense, and unpublished computer software documentation related to computer software that is acquired
with restricted rights, other than such data as may be included in the data referred to in subdivisions
(bXlXi), (v), (vi), (vii), and (viii) above. The word unpublished, as applied to technical data and com-
puter software documentation, means that which has not been released to the public nor been furnished
to others without restriction on further use or disclosure. For the purpose of this definition, delivery of
limited rights technical data to or for the Government under a contract does not, in itself, constitute
release to the public.

Limited rights shall be effective proN ided that only the portion or portions of each piece of data to which
limited rights are to be asserted pur1;uant to subdivisions (2Xi) amid (ii) above are identified (for example,
by circling, underscoring, or a notle), and that the piece of data is marked with the legend below in
which is inserted:

A. the number of the prime contract under which the tech-iical data is to be delivered,
B. the name of the Contractor and any subcontractor by whom the technical data was generated,

and

C. an explanation of the method used to identify limited rights data.

LIMITED RIGHTS LEGEND

Contract No.
Contractor:

Explanation of Limited Rights Data Identification Method Used

Those portions of thic technical date indicated as limited rights data shall not, without the written permis-
sion of the above Contractor, be either (A) used, released or disclosed in whole or in part outside the
Government, (B) used in whole or in part by the Government for manufacture or, in the case of com-
puter software documentation, for preparing the same or similar computer software, or (c) used by a
party other than the Government, except for: (1) emergency repair or overhaul work only, by or for the
Government, where the item or process concerned is not otherwise reasonably available to enable timely
performance of the work, provided that the release or disclosure hereof outside the Government shall be
made subject to a prohibition against further use, release or disclosure; or (2) release to a foreign govern-
ment, as the interest of the United States may require, only for information or evaluation within such
government or for emergency repair or overhaul work by or for such government under the conditions
of (1) above. This legend, together with the indications of the portions of this data which are subject to
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such limitations shall be included on any reproduction hereof which includes any part of the portions
subject to such limitations.

(3) Resutricte.Rights.
(i) The Government shall have restricted rights in computer software, listed or described in a

license or agreement made a part of this contract, which the parties have agreed will be furnished with
restricted rights, provided, however, notwithstanding any contrary provision in any such license or
agreement, the Government shall have the rights included in the definition of "restricted rights" in para-
graph (a) above. Such restricted rights are of no effect unless the computer software is marked by the
Contractor with the following legend:

RESTRICTED RIGHTS LEGEND

Use, duplication or disclosure is subject to restrictions stated in Contract No. with (Name of Con-
tractor).

and the related computer software documentation includes a prominent statement of the restrictions
applicable to the computer software. The Contractor may not place any legend on computer software
indicating restrictions on the Government's rights in such software unless the restrictions are set forth in
a license or agreement made a part of this contract prior to the delivery date of the software. Failure of
the Contractor to apply a restricted rights legend to such computer software shall relieve the Govern-
ment of liability with respect to such unmarked software. S

(ii) Notwithstanding subdivision (i) above, commercial computer software and related documenta-
tion developed at private expense and not in public domain may, if the Contractor so elects, be marked
with the following Legend:

RESTRICTED RIGHTS LEGEND

Use, duplication, or disclosure by the Government is subject to restrictions as set forth in subdivi-
sion (bX3)(ii) of the Rights in Technical Dm and Computer Software clause at 52.227-7013.

(Name of Contractor and Address)

When acquired by the Government, commercial computer softwi, , and related documentation so
legended shall be subject to the following:

(A) Title to and ownership of the software and documentation shall remain with the Contractor.
(B) User of the software and documentation shall be limited to the facility for which it is acquired.
(C) The Government shall not provide or otherwise make available the software or documenta- S

tion, or any portion thereof, in any form, to any third party without the prior written approval of the
Contractor. Third parties do not include prime contractors, subcontractors and agents of the Govern-
ment who have the Government's permission to use the licensed software and documentation at the facil-
ity, and who have agreed to use the licensed software and documentation at the facility, and who have
agreed to use the licensed software and documentation only in accordance with theue restrictions. This
provision does not limit the right of the Government to use software, documentation, or information
therein, which the Government may already have or obtains without restrictions.

(D) The Government shall have the right to use the computer software and documentation with
the computer for which it is acquired at any other facility to which that computer may be transferred; to
use the computer software and documentation with a backup computer when the primary computer is
inoperative; to copy computer programs for safekeeping (archives) or backup purposes; and to modify
the software and documentation or combine it with other software, provided, that the unmodified portions
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shall remain subject to these restrictions.
(E) If the Contractor, within sixty (60) days after a written request, fails to substantiate by clear

and convincing evidence that computer software and documentation marked with the above Resticted
Rights Legend are commercial items and were developed at private expense, or if the Contractor fails to
refute evidence which is asserted by the Government as a basis that the software is in the public domain,
the Government may cancel or ignore any restrictive markings on such computer software and documen-
tation and may use them with unlimited rights. Such writtert requests shall be addressed to the contrac-
tor as identified in the Restricted Rights Legend.

(4) No legend shall be marked on, nor shall any limitation or restriction on rights of use be
asserted as to, any data or computer software which the Contractor has previously delivered to the
Government without restriction. The limited or restricted rights provided for by this paragraph shall not
impair the right of the Government to use similar or identical data or computer software acquired from
other sources.

(c) Copyrt.

(1) In addition to the rights granted under the provisions of paragraph (b) above, the Contractor
hereby grants to the Goy- v. m ninexclusive, paid-up license throughout the world, of the scope set
forth below, under any c,, ynght o*zied by the Contractor, in any work of authorship prepared for or
acquired by the Govet, . t under this contract. to reproduce the work in copies or phonorecords. to
distribute copies or phonorecords to th: public, to perform or display the work publicly, and to prepare
derivative works thereof, and to have others do so for Government purposes. With respect to technical
data and compute.- software in which the Government has unlimited rights, the license bhall be of the
same scope as the rights set forth in the definition of "unlimited rights' in paragraph (a) above. With
respect to technical caya in which the Government has limited rights, the scope of the license is limited
to the rights set forth in the definitions of 'limited rights" in paragraph (a) above. With respect to com-
puter software which the parties have agreed in accordance with subparagraph (bX3) above will be fur-
nished with restricted rights, the scope of the license is limited to such rights.

(2) Unless written approvad of the Contracting Officer is obtained, the Contractor shall not
include in technical data or computer software prepared for or acquired by the Government under this
contract any works of authorship in which copyright is not owned by the Contractor without acquiring
for the Government any rights necessary to perfect a copyright license of the scope specified in subpara-
graph (cX 1).

(3) As between the Contractor and the Government, the Contractor shall be considered the 'per-
son for whom the work was prepared' for the purpose of determining authorship under Section 20.1(b)
of Title 17, United States Code.

(4) Technical data delivered under this contract which carries a copyright notice shall also
include the following statement which shall be placed thereon by the Contractor, or should the Contrac-
tor fail, by the Government:

This material may be reproduced by or for the U& Government pursuant to the copyright license under the clause at

52.227-7013 (date).

(d) Removal of Unauthorized Markings. Notwithstanding any provision of this contract concerning
inspection and acceptance, the Government may correct, cancel, or ignore any marking not authorized
by the terms of this contract on any technical data or computer software furnished hereunder if:

(1) the Contractor fails to respond within sixty (60) days to a written inquiry by the Government
concerning the propriety of the markings, or

(2) the Contractor's response fails to substantiate, within sixty (60) days after written notice, the
propriety of limited rights markings by clear and convincing evidence, or of restricted rights markings by
identification of the restrictions set forth in the contract.

(e) Limitation on Charges for Data and Computer Software. The Contractor recognizes that the
Government or a foreign government with funds derived through the Military Assistance Program or
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otherwise through the United States Government may contract for property or services with respect to
which the vendor may be liable to the Contractor for charges for the use of technical data or computer
software on account of such a cozvrnt. The. Contractor further recognizes that it is the policy of the
Government not to pay in connection with its contracts, or to allow to be paid in connection with con-
tracts made with funds derived through the Military Assistance Program or otherwise through the
Uniited States Government, charges for data or computer software which the Government has a right to
ise and disclose to others, which is in the public domain, or which the Government has been given
without restrictions- upon its use and disclosure to others. This policy does not apply to reasonable
reproductions, handling, mailing, and similar administrative costs incident to the furnishing of such data
or computer software. In recognition of this policy, the Contractor agrees to participate in and make
appropriate arrangements for the exclusion of such charges from such contracts, or for the refund of
amounts received by the Contractor w.ith respect to any such charges not so excluded.

(f Acquisition of Data and Computer Software from Subcontractors.

(1) Whenever any technical data or computer software is to be obtained from a subcoi.. 4ctor
under this contract, the Contractor shall use this same clause in the subcontract, without alteration, and
no other clause shall be used to enlarge or diminish the Government's or the Contractor's rights in that
subcontractor data or computer software which is required for the Government.

(2) Technical data required to be delivered by a subcontractor shall normally be delivered to the
next-higher tier contractor. However, when there is a requirement in the prime contract for data which
may be submitted with limited rights pursuant to subparagraph (bX2) above, a subcontractor may fulfill
such requirement by submitting such data directly to the Government rather than through the prime
Contractor.

(3) The Contractor and higher-tier subcontractors will not use their power to award subcontracts
as economic leverage to acquire rights in technical data or computer software from their subcontractors
for themselves.

(End of clause)

52.227-7018 RESTRICTIVE MARKINGS ON TECHNICAL DATA (MAR 1975)

(a) The Contractor shall have, maintain, and follow throughout the performance of this contract,
procedures sufficient to assure that restrictive markings are used on technical data required to be
delivered hereunder only when authorized by the terms of the "Rights in Technical Data and Computer
Software" clause of this contract. Such procedures shall be in writing. The Contractor shall also main-
tain a quality assurance system to assuie compliance with this clause.

(b) As part of the procedures, the Contractor shall maintain (1) records to show how the ;;o-
cedures of paragraph (a) above were applied in determining that the markings are authorized, as well as
(2) such records as are reasonably necessary to show pursuant to subparagraph (dX2) of the "Rights in
Technical Data and Computer Software" clause that restrictive markings used in any piece of technical
data delivered under this contract are authorized.

(c) The Contractor shall, within sixty (60) days after award of this contract, identify in writing to
the Contracting Officer by name or title the person(s) having the final responsibility within Contractor's
organization for determining whether restrictive markings are to be placed on technical data to be
delivered under this contract. The Contractor hereby authorizes direct contact between the Government
and such person(s) in resolving questions involving restrictive markings. (d) The Contracting Officer
may evaluate or verify the Contractor's procedures to determine their effectiveness. Upon request, a
copy of such written procedures shall be furnished. The failure of the Contracting Officer to evaluate or
verify such procedures shall not relieve the Contractor of the responsibility for complying with para-
graphs (a) and (b) above.

(e)(l) If the Contractor fails to make a good faith effort to institute the procedures of paragraphs
(a) and (b) above, any limited rights markings on technical data delivered under this contract may be
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-cancelled or ignored by the Contracting Officer. The Contracting Officer shall give written notice to the
- Contractor of, the action taken, including identification of the data on which markings have been can-

celled or ignored, and thereafter may use such data with unlimited rights.
(2) The Contracting Officer may give written notification to the Contractor of any failure to

maintain-or follow the established procedures, or of any material deficiency in the procedures, and state a
period of time not less than thirty (30) days within which the Contractor shall complete corrective
action. If corrective action is not completed within the specified time, restrictive markings on any techn-
ical data being prepared for delivery or delivered under this contract during that period shall be
presumed to be unauthorized by the terms thereof and the Contracting Officer may cancel or ignore such
markings if the Contractor is unable to substantiate the markings in accordance with the procedures of
paragraph (d) of the clause at 52.227- 7013, "Rights in Technical Data and Computer Software'.

(f) Notwithstanding any provisions of this contract concerning inspection and acceptance, the
acceptance by the Government of technical data with restrictive legends shall not be construed as a
waiver of any rights accruing to the Government.

(g) This clause, including this paragraph (g), shall be included in each subcontract under which
technical data is required to be delivered. When so inserted, "Contractor" shall be changed to "Subcon-
tractor'.

(End of clause)
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CHAPTER THIRTEEN

CLAUSES

52.222-20 Walsh-Healey Public Contracts Act

As prescribed in 22.610(b), insert the following clause in solicitations and contracts covered by the
Act:

WALSH-HEALEY PUBLIC CONTRACTS ACt (APR 1984)

If this contract is for the manufacture or furnishing of materials, supplies, articles or equipment in
an amount that exceeds or may exceed $10,000, and is subject to the Walsh-Healey Public Contracts Act,
as amended (41 U.S.C. §§ 35-45), the following terms and conditions apply:

(a) All representations and stipulations required by the Act and regulations issued by the Secretary
of Labor (41 CFR Chapter 50) are incorporated by reference. These representations and stipulations are
subject to all applicable rulings and interpretations of the Secretary of Labor that are now, or may
hereafter, be in effect.

(b) All employees whose work relates to this contract shall be paid not less than the minimum
wage prescribed by regulations issued by the Secretary of Labor (41 CFR 50-202.2). Learners, students
learners, apprentices, and handicapped workers may be employed at less than the prescribed minimum
wage (see 41 CFR 50-202.3) to the same extent that such employment is per.,iitted under Section 14 of
the Fair Labor Standards Act (41 U S.C. § 40).

(End of Clause)
(R 7-103.17 1958 JAN)

(R 1-12.605)

52.222-26 Equal Opportunity.

As prescribed in 22.810(e), insert the following clause in solicitations and contracts (see 22.802)
unless all of the terms of the clause are exempt from the requirements of EO 11246 (see 22.807(a)):

EQUAL OPPORTUNITY (APR 1984)

(a) If, during any 12-month period (including the 12 months preceding the award of this contract,
the Contractor has been or is awaroed nonexempt Federal contracts and/or subcontracts that have an
aggregate value in excess of $10,000, the Contractor shall comply with subparagraphs (bXl) through (11)
below. Upon request, the Contractor shall provide information necessary to determine the applicability
of this clause.

(b) During performing this contract, the Contractor agrees as follows:
(1) The Contractor shall not discriminate against any employee or applicant for employment

because of race, color, religion, sex, or national origin.

(2) The Contractor shall take affirmative action to epsure that applicants are employed, and that
employees are treated during employment, without regard to their race, color, religion, sex, or national

--. origin. This shall include, but not be limited to, (i) employment, (ii) upgrading, (iii) demotion, (iv)
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transfer, (v) recruitment or recruitment advertising, (vi) layoff or termination, (vii) rates of pay or other
forms of compensation, and (viii) selection for training, including apprenticeship.

(3) The Contractor shall post in conspicuous places available to employees and applicants for
employment the notices to be provided by the Contracting Officer that explain this clause.

(4) The Contractor shall, in all olicitations or advertisement for employees placed by or on
behalf of the Contractor, state that all qualified applicants will receive consideration for employment
without regard to race, color, religion, sex, or national origin.

(5) The Contractor shall send, to each labor union or representative of workers with which it has
a collective bargaining agreement or other contract or understanding, the notice to be provided by the
Contracting Officer advising the labor union or workers' representative of the Contractor's commitments
under this clause, and post copies of the notice in conspicuous places available to employees and appli-
cants for employment.

(6) The Contractor shall comply with Executive Order 11246, as amended, and the rules, regula-
tions, and orders of the Secretary of Labor.

(7) The Contractor shall furnish to the contracting agency all information required by Executive
Order 11246, as amended and by the rules, regulations, and orders of the Secretary of Labor. Standard
Form 100 (EEO-1), or any successor form, is the prescribed form to be filed within 30 days following the
award, unless filed within "12 months preceding the date of award.

(8) The Contractor shall permit access to its boos, records, and accounts by the contracting
agency or the Office of Federal Contract Compliance Programs (OFCCP) for the purposes of investiga-
tion to ascertain the Contractor's compliance with the applicable rules, regulations, and orders.

(9) If the OFCCP determines that the Contractor is not in con~.ianbe with this clause or any
rule, regulation, or order of the Secretary of Labor, this contract may be canceled, terminated, or
suspended in whole or in part and the Contractor may be declared ineligible for further Government
contracts, under the procedures authorized in Executive Order 11246, as amended. In addition, sanctions
may be imposed and remedies invoked against the Contractor as provided in Executive Order 11246, as
amended, the rules, regulations, and orders of the Secretary of Labor, or as otherwise provided by law.

(10) The Contractor shall in lude the terms and conditions of subparagraph (bXl) through (11) of
this clause in every subcontract or purchase order that is not exempted by the rules, regulations, or ord-
ers of the Secretary of Labor issued under Executive Order 11246, as amended, so that these terms and
conditions will be binding upon each subcontractor or vendor.

(11) The Contractor shall take such action with respect to any subcontract or purchase order as
the contracting agency may direct as a means of enforcing these terms and conditions, including sanc-
tions for noncompliance; provided, that if the Contractor becomes involved in, or is threatened with, liti-
gation with a subcontractor or vendor as a result of any direction, the Contractor may request the United
States to enter into the litigation to protect the interests of the United States.

(c) Notwithstanding any other clause in this contract, disputes relative to this clause will be
governed by the procedures in 41 CFR 60-1.1.

(End of clause)
(R 7-103.18 1978 SEP)

(R 1-12.803-2)
(R 7-607.13 1978 SEP)

Alternate I (APR 1984). If one or more, but not all of the terms of the clause are exempt from the
requirements of EO 11246 (see 22.807(a)), the contracting officer shall add the following as a preamble to
the clause:

Notice. The following terms of this clause are waived for this contract: ......
[Contracting Officer shall list terms].
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52.22241 Service Conhtract Act of 1965.

{ , .j As prescribed in 22.1006(a), insert the following clause in solicitations and contracts when the con-
tract is subject to the Service Contract Act of 1965 and is (a) for over $2,500 or (b) for an indefinite dol-
lar amount and the contracting officer expects the contract amount will exceed $2,500 during any 12-
month period. With respect to Blanket Purchase Agreements and Basic Ordering Agreements, the
amount to be compared to the dollar threshold is the total dollar amount of orders reasonably anticipated
to be placed in a I-year period.

SERVICE CONT RACT ACT OF 1965 (APR 1984)

(a) Definitions. 'Act,' as used in this clause, n~eans the Service Contract Act of 1965, as amended

(41 U.S.C. §§ 351-358).

"Contractor,' as used in this clause, means the prime Contractor or any subcontractor at any tier.

'Service employee,' as used in thi3 clause, means any person (other than a person employed in a
bona fide executive, administrative, or professional capacity as defined in 29 CFR 541) engaged in per-
forming a Government contract not exempted under 41 U.S.C. § 356, the principal purpose of which is
to furnish services in' the United States, as defined in section 22.1001 of the Federal Acquisition Regula-
tion. It includes- all such persons regardless of the actual or alleged contractual relationship between
them and a contractor.

(b) Applicability. To the extent that the Act applies, this contract is subject to the following provi-
sions and to all othcr applicable provisions of the Act and regulations of the Secretary of Labor (29 CFR
4). All interpretations of the Act in Subpart C of 29 CFR 4 are incorporated in this contract by refer-
ence. This clause does not apply to contracts or subcontracts administratively exempted by the Secretary
of Labor or exempted by 41 U.S.C. § 356, as interpreted in Subpart C of 29 CFR 4.

(c) Compensation. (1) The Contractor shall pay not less than the minimum wage and shall furnish
frnge benefits to each service employee under this contract in accordance with the wages and benefits
determined by the Secretary of Labor or the Secretary's authorized representative, as specified in any
attachment to this contract.

(2) If there is an attachment, the Contractor shall classify any class of service employers not
listed ir. it, but to be employed under this contract. The classification shall provide a reasonable relation-
ship to those listed in the attachment. The Contractor shall pay that class wages and fringe benefits
determined by agreement of the interested parties: the contracting agency, the Contractor, and the
employees who will perform the contract or their representatives. If the interested arties do not agree,
the Contracting Officer shall submit the question, with a recommendation, for final aetermination by the
Office of Government Contract Wage Standards, Wage and Hour Division, Employment Standards
Administration (ESA), Department of Labor. Failure to pay such employees the compensation agreed
upon by the interested parties or finally determined by ESA is a contract violation.

(3) If the term of this contract is more than 1 year, the minimum wages and fringe benefits
required for service employees under this contract shall be subject to adjustment after 1 year and not less
often than once every 2 years, under wage determinations issued by ESA.

(4) The Contractor can discharge the obligation to furnish fringe benefits specified in the attach-
ment or determined under subparagraph (cX2) above by furnishing any equivalent, combinations of bona
fide fringe benefits, or by making equivalent or differential cash payments, in accordance with Subparts B
and C of 29 CFR 4.

(d) Minimum wage. In the absence of a minimum wage attachment for this contract, the Contractor
shall not pay any service or other employees performing this contract less than the minimum wage
specified by section 6(a)(l) of the Fair Labor Standards Act of 1938, as amended (29 U.S.C. § 206). Noth-
ing in this clause shall relieve the Contractor of any other legal or contractual obligation to pay a higher
wage to any employee.
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(e) Successor contracts. If this contract succeeds a contract subject to the Act under which substan-
tially the same servic s were furnished and service employees were paid wages and fringe benefits pro-
vided for in a collective bargaining agreement, then, in the absence of a minimum wage attachment to
this contract, the Contractor may not 'pay any service employee performing this contract less than the
wages and benefits including- those accrued and any prospective increases provided for under that agree-
ment. -No contractor may be relieved of this obligation unless the limitations of 29 CFR 4.1c(b) apply or
unless the Secretary of Labor or the Secretary's authorized representative --

(1) Determines that the agreement under the predecessor contract was not the result of arms-
length negotiations; or

(2) Finds, after a hearing under 29 CFR 4.10, that the wages and benefits provided for by that
agreement vary substantially from those prevailing for similar services in the locality.

(f) Notification to employees. The Contractor shall notify each service employee commencing work
on this contract of the minimum wage and any fringe benefits required to be paid, or shall post a notice
of these wages and benefits in a prominent and accessible place at the worksite, using such poster as may
be provided by the Department of Labor.

(g) Safe and sanitary working coditions. The Contractor shall not permit services called for by this
contract to be performed in buildings or surroundings or under working conditions provided by or under
the control or supervision of the Contractor that are unsanitary, hazardous, or dangerous to the health or
safety of service employees. The Contractor shall comply with the safety and health standards applied
under 29 CFR Part 1925.

(h) Records. The Contractor shall maintain for 3 years from the completion of the work, and make
available for inspection and transcription by authorized ESA representatives, a record of the following:

(1) For each employee subject to the Act --
(i) Name and address;
(ii) Work classification or classifications, rate or rates of wages and fringe benefits provided,

rate or rates of payments in lieu of fringe benefits, and total daily and weekly compensation;
(iii) Daily and weekly hours worked; and
(iv) Any deductions, rebates, or refunds from total daily or weekly compensation.

(2) For those classes of service employees not included in any wage determination attached to
this contract, wage rates or fringe benefits determined by the interested parties or by ESA under the
terms of paragraph (q) of this clause. A copy of the report required by paragraph (k) of this clause will
fulfill this requirement.

(i) Withhholdlng of payments and termination of contract. The Contracting Officer shall withhold
from the prime Contractor under this or any other sums the Contracting Officer, or an appropriate officer
of the Labor Department, decides may be necessary to pay underpaid employees. Additionally, any
failure to comply with the requirements of this clause may be grounds for termination of default.

(j) Subcontracts. The Contractor agrees to insert this clause in all subcontracts.
(k) Contractor's report. (1) If there is a wage determination attachment to this contract and any

classes of service employees not listed on it are to be employed under the contract, the Contractor shall
report promptly to the Contracting Officer the wages to be paid and the fringe benefits to be provided
each of these classes, when determined under paragraph (c) of this clause.

(2) If wages to be paid or fringe benefits to be furnished any service employees under the con-
tract are covered in a collective bargaining agreement effective at any time when the contract is being
performed, the prime Contractor shall provide to the Contracting Officer a copy of the agreement and
full information on the application and accrual of wages and benefits (including any prospective
increases) to service employees working on the contract. The prime Contractor shall report when con-
tract performance begins, in the case of agreements then in effect, and st.all report subsequently effective
agreements, provisions, or amendments promptly after they are negotiated.

(1) Variations, tolerances, and exemptions Involving employment. Notwithstanding any of the provi-
sions in paragraphs (c) through (k) of this clause, the following employees may be employed in
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accordance with the following vitionz, t-!.r- " E. and exemptions authorized by the Secretary of
Labor:

:; (IXi) In accordance with regulations issued under Section 14 of the Fair Labor Standards Act of
1938 by ihe Administrator of the Wage and Hour Division, ESA (29 CFR 520, 521, 542, and 525),
apprentices, student-learners, and workers whose earning capacity is impaired by age or by physical or
niental deficiency or injury, may be employed at wages lower than the minimum wages otherwise
required by section 2(aXl) or 2(b)(l) of the Service Contract Act, without diminishing any fringe benefits
or payments in lieu of these benefits r-quired under section 2(aX2) of the Act.

(ii) The Administrator will istsue certificates under the Act for employing apprentices, student-
learners, handicapped persons, or handicapped clients of sheltered workshops not subject to the Fair
Labor Standards Act of 1938, or subject to different minimum rates of pay under the two acts, authoriz-
ing appropriate rates of minimum wages, but without changing requirements concerning fringe benefits or
supplementary cash payments in lieu of these benefits.

(iii) rhe Administrator may also withdraw, annul, or cancel such certificates under 29 CFR 525
and 528.

(2) An employee engaged in an occupation in which the employee customarily and regularly
receives more than $30 a month in tips may have the amount of these tips credited by the employer
against the minimum wage required by section 2(aXl) or section 2(bXl) of the Act, in accordance with
regulations in 29 CFR 531. However, the amount of credit shall not exceed 40 percent of the minimum
rate specified in section 6(aXl) of the Fair Labor Standards Act of 1938 as amended.

(End of Clause)
(R 7-1903.41(a) 1977 OCT)

(R 1-12.904-1)
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VA

, 5222!:3 Mk" Aurica. Act - Sapp"-
As prescribed in 25.109(d), insert i-a f-c.^'i.g clase in solicitations aqnd cant . for the acquisi-

tion of supplies, or for services involving the furnishing of supplies, for use within the United States,
except for acquisitions made under subparagraph (aX3) of the Trade Agreements Act of 1979, as specified
in Subpart 25.4:

BUY AMERICAN ACT - SUPPLIES (APR 1984)
i,

(a) The Buy American Act (41 U.S.C. 10) provides that the Government give preference to
domestic end products.

'Components," as used in this clause, means those articles, materials, and supplies incorporated
directly into the end products.

"Domestic end product,' as used in this clause, means (I) an unmanufactured end product mined or
produced in the United States, if the cost of its components mined, produced, or manufactured in the
United States exceeds 50 percent of the cost of all its components. Components of foreign origin of the
same class or kind as the products referred to in subparagraphs (bX2) or (3) of this clause shall be treated
as domestic. Scrap generated, collected, and prepared for processing in the United States is considered
domestic.

*End products,' as used in this clause, means those articles, materials, and supplies to be acquired
for public use under this contract.

(b) The Contractor shall deliver only domestic end products, except those -
(1) For use outside the United States;
(2) That the Government determines are not mined, produced, or manufactured in the United

K .States in sufficient and reasonably available commercial quantities of a satisfactory quality;
(3) For which the agency determines that domestic preference would be inconsistent with the

public interest; or
(4) For which the agency determines the cost to be unreasonable.

(The foregoing requirements are administered in accordance with Executive Order No. 10582,
dated December 17, 1954, as amended, and Subpart 25.1 of the Federal Acquisition Regulation.)

(End of clause)
(R 7-104.3 1964 MAY)

(R 1-6.104-5)
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52.225-5 Buy Aimedea Act - Construction Materials

As prescribed in 25.205, insert the following. clause in solicitations and contracts for construction
S inside the United States:

BUY AMERICAN ACT - CONSTRUCTION
MATERIALS (APR 1984)

(a) The Buy American Act (41 U.S.C. § 10) provides that the Government give preferetce to
domestic constriction material.

"Components" as used in this clause, means those articles, materials, and supplies incorporatcd
directly into construction materials.

"Construction materials," as used in this clause, means articles, materials, and supplies brought to
the construction site for incorporation into the building or work.

'Domestic construction material," as used in this clause, means (1) an unmanufactured construction
material mined or produced in the United States, or (2) a construction material manufactured in the
United States, if the cost of its components mined, produced or manufactured in the United States
exceeds 50 percent of the cost of all its components. Components of foreign origin of the same class or
kind as the construction materials determined to be unavailable pursuant to subparagraph 25.202(aX3) of
the Federal Acquisition Regulation (FAR) shall be treated as domestic.

(b) The Contractor agrees that only domestic construction material will be used by the Contractor,
subcontractors, materialmen, and suppliers in the performance of this contract, except for foreign con-
struction materials, if any, listed in this contract.

(The foregoing requirements are administered in accordance with Executive Order No. 10582,
dated December 17, 1954, as amended, and Subpart 25.2 of the FAR).

(End of clause)
(R 7-602.20 1966 OCT)

(R 1-6.104-5)
(R 1-18.605)
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or

CHAPTER FOURTEEN

CLAUSES

52.245-2 Govenumt Property (Fixed-Price Contract.).
As prescribed in 45.106(bXl), insert the following clause in solicitations and contracts when a

fixed-price contract is contemplated, except as provided in 45.106(d) and (e):

GOVERNMENT PROPERTY (FIXED-PRICE
CONTRACTS) (APR 1964)

(a) Govermeatfuniahed property. (I) The Government shall deliver to the Contractor, for use in
connection with and under the terms of this contract, the Government-furnished property described in
the Schedule or specifications together with any related data and information that the Contractor may
request and is reasonably required for the intended use of the property (hereinafter referred to as
'Governmentfurnished property').

(2) The delivery or performance dates for this contract are based upon the expectation that
Government-furnished property suitable for use (except for property furnished ('as is') will be delivered
to the Contractor at the times stated in the Schedule or, if not so stated, in sufficient time to enable the
Contractor to meet the contract's delivery or performance dates.

(3) If Government-furnished property is received by the Contractor in a condition not suitable
for the intended use, the Contractor shall, upon receipt of it, notify the Contracting Officer, detailing the

* facts and, as directed by the Contracting Officer and at Government expense, either repair, modify,
return, or otherwise dispose of' the property. After completing the directed action and upon written
rquest of the Contractor, the Contracting Officer shall -qake an equitable adjustment as provided in para-
graph (h) of this clause.

(4) If Government-furnisheq property is not delivered to the Contractor by the required time, the
Contracting Officer shall, upon the Contractor's timely written request, make a determination of the
;ielay, if any, caused the Contractor and shall make an equitable adjustment in accordance with para-
graph (h) of this clause.

(b) Changes in Government-furnished property. (1) The Contracting Officer may, by written notice,
() decrease the Government-furnished property provided or to be provided under this contract, or (ii)
substitute other Government-furnished property for the property to be provided by the Government, or
to be acquired by the Contractor for the Government, under this contract. The Contractor shall
promptly take such iction as the Contracting Officer may direct regarding the removal, shipment, or
disposal of the property covered by such notice.

(2) Upon the Contractor's written request, the Contracting Officer shall make an equitable adjust-
ment to the contract in accordance with paiagraph (h) of this clause, if the Government has agreed in
the Schedule to make the property avaitable for performing this contract and there is any --

(i) Decrease or substitution in this property pursuant to subparagraph (bX) above; or

(ii) Withdrawal of authority to use this property, if providd under any other contract or lease.
- (c) Title In Government property. (1) The Government shall retain title to all Government-

furnished property.
(2) All Government-furnished property and all property acquired by the Contractor, title to

which vests in the Government under this paragraph (collectively referred to as 'Government pro-
perty'), are subject to the provisions of this clause. Title to Government property shall not be affected
by its incorporation into or attachment to any property not owned by the Government, nor shall
Government property become a fixture or lose its identity as personal property by being attached to any
real property.
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(3) Title to each item of facilities, special test equipment, and special tooling (other than that sub-
ject to a special tooling clause) acquired by the Contractor for the Government under this contract shall

ps to and -vest in the Government when its use in performing this contract commences or when the
Government has paid for it, whichever is earlier, whether or not title previously vested in the Govern-
ment.

(4) If this contract contains a provision directing the Contractor to purchase materil for which
the Government will reimburse the Contractor as a direct item of cost under thi, contract --

(i) Title to material purchased from a vendor shall pass to and vest in the Government upon the
vendor's delivery of such material; and

(ii) Title to all other material shall pass to and vest in the Government upon -
(A) Issuance of the material for use in contract performance;
(B) Commencement of processing of the material or its use in contract performance; or

(C) Reimbursement of the cost of the material by the Government, whichever occurs first.
(d) Use of Government Property. The Government property shall be used only for performing this

contract, unless otherwise provided in this contract or approved by the Contracting Officer.

(e) Property administration. (1) The Contractor shall be responsible and accountable for all
Government property provided under this contract and shall comply with Federal Acquisition Regula-
tion (FAR) Subpart 45.5, as in effect on the date of this contract.

(2) The Contractor shall establish and maintain a program for the use, maintenance, repair, pro-
tection, and preservation of Government property in accordance with sound industrial practice and the
applicable provisions of Subpart 4S.5 of the FAR.

(3) If damage occurs to Government property, the risk of which has been assumed by the
Government under this contract, the Government .hall replace the items or the Contractor shall make
such repairs as the Government directs. However, if the Contractor cannot effect such repairs within the
time required, the Contractor shall dispose of the property as directed by the Contracting Officer. When
any property for which the Gover, iment is responsible is replaced or repaired, the Contracting Officer('0 shall make an equitable adjustment in accordance with paragraph (h) of this clause.

(4) The Contractor represents that the contract price does not include any amount for repairs or
replacement for which the Government is responsible. Repair or replacement of property for which the
Contractor is responsible shall be accomplished by the Contractor at its own expense.

(0 Access. The Government and all its designees shall have access at all reasonable times to the
premises in which any Government property is located for the purpose of inspecting the Government
property.

(g) Risk of loss. Unless otherwise provided in thi3 contract, the Contractor assumes the risk of, and
shall be responsible for, any loss or destruction of, or damage to, Government property upon its delivery
to the Contractor or upon passage of title to the Government under paragraph (c) of this clause. How-
ever, the Contractor is not responsible for reasonable wear and tear to Government property or for
Government property properly consumed in performing this contract.

(h) Equitable adjustment. When this clause specifies an equitable adjustment, it shall be made to any
affected contract provision in accordance with the procedures of the Changes clause. When appropriate,
the Contracting Officer may initiate an equitable adjustment in favor of the Government. The right to an
equitable adjustment shall be the Contractor's exclusive remedy. The Government shall not be liable to
suit for breach of contract for --

(1) Any delay in delivery of Government-furnished property.
(2) Delivery of Government-furnished property in a condition not suitable for its intended use;
(3) A decrease in or substitution of Government- furnished property; or
(4) Failure to repair or replace Government property for which the Government is responsible.

(i) Final accounting and disposition of Government property. Upon completing this contract, or at
such earlier dates as may be fixed by the Contracting Officer, the Contractor shall submit, in a form
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accepable to the Contracting Officer, inventory schedules covering all items of Government property
(including any resulting scrap) not consumed in performing this contract or delivered to the Government.IThe Contractor shall prepare for shipment, deliver f.o.b. origin, -r dispose of the Government property

as may be directed or authorized by the Contracting Officer. The net proceeds of any such disposal shall
be credited to the contract price or shall be paid to the Government as the Contracting Officer directs.

(0) Ablndoasent and restoration of Contractor's premies. Unless otherwise provided herein, the
Government -

(1) May abandon any Government property in place, at which time all obligations of the Govern-
ment regarding such abandoned property shall cease; and

(2) Has no obligation to restore or rehabilitate the Contractor's premises under any circumstances
(e.g., abandonment, disposition upon completion of need, or upon contract completion). However, if the
Government-furnished property (listed in the Schedule or specifications) is withdrawn or is unsuitable for
the intended use, or if other Government property is substituted, then the equitable adjustment under
paragraph (h) of this clause may properly include restoration or rehabilitation costs.

(k) Commuicaton. All communications under this clause shall be in writing.

() Overem contracts. If this contract is to be performed outside of the United States of America,
its territories, or possessions, the words "Government" and "Government-furnished" (wherever they
appear in this clause) shall be construed as "United States Government" and "United States Government-
furnished," respectively.

(End of clause)
(R 7-104.24(a) 1968 SEP)
(R 7.104.24(b) 1968 SEP)
(R 7-104.24(d) 1968 SEP)

(R 7.303.7 1972 SEP)
(R 1.7.303-7(a))
(R 1-7.303-7(d))

Alternate I (APR 1984). If the contract is a negotiated fixed-price contract for which prices are not
based on adequate price competition, established catalog or market prices of commercial items sold in
substantial quantities to the general public, or prices set by law or regulation, substitute the following
paragraph (g) for paragraph (g) of the basic clause:

(g) Limited risk of loss. (1) The term "Contractor's managerial
personnel," as used in this paragraph (g), means the Contractor's directors, officers, and any of the

Contractor's managers, superintendents, or equivalent representatives who have supervision or direction
of--

(i) All or substantially all of the Contractor's business.
(ii) All or substantially all of the Contractor's operation at any one plant or separate location at

which the contract is being performed; or

(iii) A separate and complete major in:austrial operation connected with performing this contract.
(2) The Contractor shall not be liable for loss or destruction of, or damage to, the Government

property provided under this contract (or, if an educational or nonprofit organization, for expenses
incidental to such loss, destruction, or damage), except as provided in subparagraphs (3) and (4) below.

(3) The Contractor shall be responsible for loss or destruction of, or damage to, the Government
property provided under this contract (including expenses incidental to such loss, destruction, or damage)

(i) That results from a risk expressly required to be insured under this contract, but only to the
extent of the insurance required to be purchased and maintained, or to the extent of insurance actually
purchased and maintained, whichever is greater.
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(ii) That results from a risk that is in fact covered by insurance or for which the Contractor is
otherwise reimbursed, but only to the extent of such insurance or reimbursement;

(iii) For which the Contractor is otherwise responsible under the express terms of this contract.
(iv) That results from willful misconduct or lack of good faith on the part of the Contractor's

managerial personnel; or

(v) That results from a failure on the part of the Contractor, due to willful misconduct or lack
of good faith on the part of the Contractor's managerial personnel, to establish and administer a program
or system for the control, use, protection, preservation, maintenance, and repair of Government property
a required by paragraph (e) of this clause.

(4Xi) If the Contractor fails to act as provided in subdivision (gX3)(v) above, after being notified
(by certified mail addressed to one of the Contractor's managerial personnel) of the Government's disap-
proval, withdrawal of approval, or nonacceptance of the system or program, it shall be conclusively
presumed that such failure was due to willful misconduct or lack of good faith on the part of the
Contractor's managerial personnel.

(ii) In such event, any loss or destruction of, or damage to, the Government property shall be r
presumed to have resulted from such failure unless the Contractor can establish by clear and convincing
evidence that such loss, destruction, or damage --

(A) Did not result from the Contractor's failure to maintain an approved program or system;
or

(B) Occurred while an approved program or system was maintained by the Contractor.
(5) If the Contractor transfers Government property to the possession and control of a subcon-

tractor, the transfer shall not affect the liability of the Contractor for loss or destruction of, or damage to,
the property as set forth above. However, the Contractor shall require the subcontractor to assume the
risk of, and be responsible for, any loss or destruction of, or damage to, the property while in the
subcontractor's possession or control, except to the extent that the subcontract, with the advance appro-
val of the Contracting Officer, relieves the subcontractor from such liability. In the absence of such
approval, the subcontract shall contain appropriate provisions requiring the return of all Government

. property in as good condition as when received, except for reasonable wear and tear or for its use in
accordance with the provisions of the prime contract.

(6) Upon loss or destruction of, or damage to, Government property provided under this con-
tract, the Contractor shall so notify the Contracting Cficer and shall communicate with the loss and sal-
vage organization, if any, designated by the Contracting Officer. With the assistance of any such organi-
zation, the Contractor shall take all reasonable action to protect the Government property from further
damage, separate the damaged and undamaged Government property, put all the affected Government
property in the best possible order, and furnish to the Contracting Officer a statement of

(i) The lost, destroyed, or damaged Government property;
(ii) The time and origin of the loss, destruction, or damage;
(iii) All known interests in commingled property of which the Government property is a part;

and
(iv) The insurance, if any, covering any part of or interest in such commingled property.

(7) The Contractor shall repair, renovate, and take such other action with respect to damaged
Government property as the Contracting Officer directs. If the Government property is destroyed or
damaged beyond practical repair, or is damaged and so commingled or combined with property of others
(including the Contractor's) that separation is impractical, the Contractor
may, with the approval of and subject to any conditions imposed by the Contracting Officer, sell such

property for the account of the Government. Such sales may be made in order to minimize the loss to
the Government, to permit the resumption of business, or to accomplish a similar purpose. The Contrac-
tor shall be entitled to an equitable adjustment in the contract price for the expenditures made in per-
forming the obligations under this subparagraph (g)(7) in accordance with paragraph (h) of this clause.
However, the Government may directly reimburse the loss and salvage organization for any of their
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charges. The Contracting Officer shall give due regard to the Contractor's liability under this paragraph
(g) when making any such equitable adjustment.

(8) The Contractor represents that it is not including in the price and agrees it will not hereafter
include in any price to the Government any charge or reserve for insurance (including any self-insurance
fund or reserve) covering loss or destruction of, or damage to, Government property, except to the
extent that the Government may have expressly required the Contractor to carry such insurance under

F ~ another provision of this contract.
(9) In the event the Contractor is reimbursed or otherwise compensated for any loss or destruc-

tion of, or damage to, Government property, the Contractor shall use the proceeds to repair, renovate, or
replace the lost, destroyed, or damaged Government property or shall otherwise credit the proceeds to
or equitably reimburse the Government, as directed by the Contracting Officer.

(10) The Contractor shall do nothing to prejudice the Government's rights to recover against
third parties for any loss or destruction of, or damage to, Government property. Upon the request of the
Contracting Officer, the Contractor shall, at the Government's expense, furnish to the Government all
reasonable assistance and cooperation (including the prosecution of suit and the execution of instruments
of assignment in favor of the Government) in obtaining recovery. In addition, where a subcontractor has
not been relieved from liability for any loss or destruction of, or damage to, Government property, the
Contractor Whll enforce for the benefit of the Government the liability of the subcontractor for such loss,
destruction, or damage.

(R 7404.24(c) 1978 SEP)
(R 1-7.303-7(b))

Alternate H (APR 1984). If the contract is for the conduct of basic or applied research at nonprofit
institutionm of higher education or at nonprofit organizations whose primary purpose is the conduct of
scientific research, substitute the following paragraphs (c) and (g) for paragraphs (c) and (g) of the basic" clause:

(c) Title in Government property. (1) The Government shall retain title to all Government- "'"
S..furnished property.

(2) All Government-furnished property and all property acquired by the Contractor, title to
which vests in the Government under this paragraph (collectively referred to as "Government pro-
perty'), are subject to the provisions of this clause. Title to Government property shall not be affected
by its incorporation into or attachment to any property not owned by the Government, nor shall
Government property become a fixture or lose its identity as personal property by being attached to any
real property.

(3) Title to each item of faciliti-., special test equipment, and special tooling (other than that sub-
ject to a special tooling clause) acquired by the Contractor for the Government under this contract shall
pass to and vest in the Government when its use in performing this contract commences, or when the
Government has paid for it, whichever is earlier, whether or not title previously vested in the Govern-
ment.

(4) Title to equipment purchased with funds available for research and having an acquisition cost
of less than $1,000 shall vest in the Contractor upon acquisition or as soon thereafter as feasible; pro-
vided, that the Contractor obtained the Contracting Officer's approval before each acquisition. Title to
equipment purchased with funds available for research and having an acquisition cost of $1,000 or more
shall vest as set forth in the contract. If title to equipment vests in the Contractor under this subpara-
graph (cX4), the Contractor agrees that no charge will be made to the Government for any depreciation,
amortization, or use under any existirg or future Government contract or subcontract thereunder. The
Contractor shall furnish the Contracting Officer a list of all equipment to which title is vested in the Con-
tractor under this subparagraph (cX4) within ten days following the end of the calendar quarter during
which it was received.

(5) Vesting title under this paragraph (c) is subject to civil rights legislation, 42 U.S.C. § 2000d.
Before title is vested and by signing this contract, the Contractor accepts and agrees that --
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'No pmon I the United States shall, on the grund of rame colon or national origin, be excluded ftom paklcl tdon In. be
denid tn e knefilt of or be otherwie subjcted to dlirimlnation under this cotnemplatodfi ncIal ans ance (title to equi-

.J

n(g)IA W rbk of oss. (1) The term "Contractor's managerial personnel,' as used in this para-

graph (g), means the Contractor's directors, officers, and any of the Contractor's managers, superinten-
dents, or equivalent representatives who have supervision or direction of -

(i) All or substantially all of the Contractor's business;
(ii) All or substantially all of the Contractor's operation at any one plant, laboratory, or separate

location at which the contract is being performed or

(iii) A separate and complete major industrial operation connected with performing this con-
tract.

(2) The Contractor shall not be liable for loss or destruction of, or damage to, the Government
property provided under this contract (or, of an educational or nonprofit organization, for expenses
incidental to such loss, destruction, or damage), except as provided in subparagraphs (3) and (4) below.

(3) The Contractor shall be responsible for loss or destruction of, or damage to, the Government
property provided under this contract (including expenses incidental to such loss, destruction, or damage)

(i) That results from a risk expressly required to be insured under this contract, but owly to the
extent of the isurance required to be purchased and maintained, or to the extent of insurance actually
purchsed and maintained, whichever is greater;

(ii) TIM results from a risk which is in fact covered by insurance or for which the Contractor is
otherwise reimbursed, but only to the extent of such insurance or reimbursement.

(iii) For which the Contractor is otherwise responsible under the express terims of this contract;

(iv) Tat results from wilful misconduct or lack of good faith on the part of the Contractor's
managerial personnel; or

(v) That results from a failure on the part of the Contractor, due to willful misconduct or lack
of good faith on the part of the Contractor's managerial personnel, to establish and admiister a program
or system for the control, use, protection, preservation, maintenance, and repair of Government property
as required by paragraph (e) of this clause.

(4)(i) If the Contractor fails to act as provided in subdivision (gX3Xv) above, after being notified
(by certified mail addressed to one of the Contractor's manageriai personnel) of the Government's disap-
proval, withdrawal of approval, or nonacceptance of the system or program, it shall be conclusively
presumed that such failure was due to willful misconduct or lack of good faith on the part of the
Contractor's managerial personnel.

(ii) Furthermore, any loss or destruction of, or damage to, the Government property shall be
presumed to have resulted from such failure unless the Contractor can establish by clear and convincing
evidence that such loss, destruction, or damage -

(A) Did not result from the Contractor's failure to maintain an approved program or system;
or

(B) Occurred while an approved program or system was maintained by the Contractor.

(5) If the Contractor transfers Government property to the possession and control of a subcon-
tractor, the transfer shall not affect the liability of the Contractor for loss or destruction of, or damage to,
the property as set forth ab3ve. However, the Contractor shall require the subcontractor to assume the
risk of, and be responsible for, any loss or destruction of or damage to, the property while in the
subcontractor's possession or control, except to the extent that the subcontract, with the advance appro-
val of the Contracting Officer, relieves the subcontractor from such liability. In the absence of such
approval, the subcontract shall contain appropriate provisions requiring the return of all Government
property in as good condition as when received, except for reasonable wear and tear or for its use in
accordance with the provisions of the prime contract.
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(6) Upon- loss or destruction of, or damage to, Government property provided under this con-
tract, the Contractor shall so notify the Contracting Officer and shall communicate with the loss and sal-
yageorganization, if any, designated by the Contracting Officer. With the assistance of any such organi-
zation, the Contractor shall take all reasonable action to protect the Government property from further
damage, separate the damaged and undamaged Government property, put all the affected Government
property in the best possible order, and furnish to the Contracting Officer a statement of -

(i) The lost, destroyed, or damaged Government property;

(ii) The time and origin of the loss, destruction, or damage;

(iii) All known interests in commingled property of which the Government property is a part;
and

(iv) The insurance, if any, covering any part of or interest in such commingled property.
(7) The Contractor shall repair, renovate, and take such other action with respect to damaged

Government property as the Contracting Officer directs. If the Government property is destroyed or
damaged beyond practical repair, or is damaged and so commingled or combined with property of others
(including the Contractor's) that separation is impractical, the Contractor may, with the approval of and
subject to any conditions imposed by the Contracting Officer, sell such property for the account of the
Government. Such sales may be made in order to minimize the loss to the Government, to permit the
resumption of business, or to accomplish a similar purpose. The Contractor shall be entitled to an equit-
able adjustment in the contract price for the expenditures made in performing the obligations under this
subparagraph (gX7) in accordance with paragraph (h) of this clause. However, the Government may
directly reimburse the loss and salvage organization for any of their charges. The Contracting Officer
shall give due regard to the Contractor's liability under this paragraph (g) when making any such equit-
able adjustment.

(8) The Contractor represents that it is not including in the price, and agrees it will not hereafter
include in any price to the Government, any charge or reserve for insurance (including any self-insurance
fund or reserve) covering loss or des'ruction of, or damage to, Government property, except to the t
extent the Contractor may have expressly required the Contractor to carry such insurance under another
provision of this contract.

(9) In the event the Contractor is reimbursed or otherwise compersated for any loss or destruc-
tion of, or damage to, the Government property, the Contractor shall use the proceeds to repair, reno-
vate, or replace the lost, destroyed or damaged Government property or shall otherwise credit the
proceeds to or equitably reimburse the Government, as directed by the Contracting Officer.

(10) The Contractor shall do nothing to prejudice the Government's rights to recover against
third parties for any loss or destruction of, or damage to, Government property. Upon the request of the
Contracting Officer, the Contractor shall, at the Government's expense, furnish to the Government all
reasonable assistance and cooperation (including the prosecution of suit and the execution of instruments
of assignment in favor of the Government) in obtaining recovery. In addition, where a subcontractor has
not been relieved from liability for any loss or destruction of, or damage to, Government property, the
Contractor shall enforce for the benefit of the Government the liability of the subcontractor for such loss,
destruction, or damage.

(R 7-03.7, clause paragraph (c) 1972 SEP)
(R 1-7.303-7(d), clause paragraph (c))

(R 7.104.24(c) 1978 SEP)
(R 1-.303-7(b))
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52.245-5 Government Property (Coat-Reimbursement, Time-and- Material, or Labor-Hour Contracts).

As prescribed in 45.106(fXl), insert the following clause in solicitations and contracts when a cost-
reimbursement, fime-and- material, or labor-hour contract is contemplated, zxcept as provided in para-
graph (d) of 45.106.

GOVERNMENT PROPERTY (COST-REIMBURSEMENT,
TIME-AND-MATERIAL,

OR LABOR-HOUR CONTRACTS) (APR 1984)

(a) Government-furnished property. (1) The term "Contractor's managerial personnel," as used in
paragraph (g) of this clause, means any of the Contractor's directors, officers, managers, superintendents,
or equivalent representatives who have supervision or direction of -

(i) All or substantially all of the Contractor's business;
(ii) All or substantially all of the Contractor's operation at any one plant, or separate location at

which the contract is being performed; or
(iii) A separate and complete major industrial operation connected with performing this con-

tract.
(2) The Government shall deliver to the Contractor, for use in connection with and under the

terms of this contract, the Government-furnished property described in the Schedule or specifications,
together with such related data and information as the Contractor may request and as may be reasonably
required for the intended use of the property (hereinafter referred to as "Government-furnished pro-
perty').

(3) The delivery or performance dates for this contract are based upon the expectation that
Government-furnished property suitable for use will be delivered to the Contractor at the times stated in
the Schedule or, if not so stated, in sufficient time to enable the Contractor to meet the contract's
delivery or performance dates.

(4) If Government-furnisheo property is received by the Contractor in a condition not suitable
for the intended use, the Contractor shall, upon receipt, notify the Contracting Officer, detailing the facts,
and, as directed by the Contracting Officer and at Government expense, either effect repairs or
modification or return or otherwise dispose of the property. After completing the directed action and
upon written request of the Contractor, the Contracting Officer shall make an equitable adjustment as
provided in paragraph (h) of this clause.

(5) If Government-furnished property is not delivered to the Contractor by the required time or
times, the Contracting Officer shall, upon the Contractor's timely written request, make a determinati n
of the delay, if any, caused the Contractor and shall make an equitable adjustment in accordance wi h
paragraph (h) of this clause.

(b) Changes in Government-furnished property. (1) The Contracting Officer may, by written notice,
(i) decrease the Government-furnished property provided or to be provided under this contract or (ii)
substitute other Government-furnished property for the property to be provided by the Government or
to be acquired by the Contractor for the Government under this contract. The Contractor shall
promptly take such action as the Contracting Officer way direct regarding the removal, shipment, or
disposal of the property covered by this notice.

(2) Upon the Contractor's written request, the Contracting Officer shall make an equitable adjust-
ment to the contract in accordance with
paragraph (h) of this clause, if the Government has agreed in the Schedule to make such property avail-

able for performing this contract and there is any --
(i) Decrease or substitution in this property pursuant to subparagraph (b)(l) above; or
(ii) Withdrawal of authority to use property, if provided under any other contract or lease.
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(c) Title. (1) The Government shall retain title to all Government-furnished property.
(2) Title to all property purchased by the Contractor for which the Contractor is entitled to be

reimbursed as a direct item of cost under this contract shall pass to and vest in the Government upon the
vendor's delivery of such property.

(3) Title to all other property, the cost of which is reimbursable to the Contractor, shall pass to
and vest in the Government upon --

(i) Issuance of the property for use in contract performance;
(ii) Commencement of processing of the property or use in contract performance; or
(iii) Reimbursement of the cost of the property by the Government, whichever occurs first.

(4) All Government-furnished property and all property acquired by the Contractor, title to
F> which vests in the Government under this paragraph (collectively referred to as "Government pro-

% perty'), are subject to the provisions of this clause. Title to Government property shall not be affected
by its incorporation into or attachment to any property not owned by the Government, nor shall
Government property become a fixture or lose its identity as personal property by being attached to any
real property.

(d) Use of Government property. The Government property shall be used only for performing this
contract, unless otherwise provided in this contract or approved by the Contracting Officer.

(e) Property administration. (1) The Contractor shall be responsible and accountable for all
Government property provided under this contract and shall comply with Federal Acquisition Regula-
tion (FAR) Subpart 45.5 as in effect on the date of this contract, and which is hereby incorporated into
this contract by reference.

(2) The Contractor shall establish and maintain a program for the use, maintenance, repair, pro-
tection, and preservation of Government property in accordance with sound business practice and the
applicable provisions of FAR Subpart 45.5.

(3) If damage occurs to 9 overnment property, the risk of which has been assumed by the
Government under this contract, tle Government shall replace the items or the Contractor shall make __

such repairs as the Government diricts. However, if the Contractor cannot effect such repairs within the
time required, the Contractor shall tlispose of the property as directed by the Contracting Officer. When

y property for which the Goverpment is responsible 6s replaced or repaired, the Contracting Officer

shall make an equitable adjustment in accordance with paragraph (h) of this clause.
(f) Access. The Government and all its designees shall have access at all reasonable timns to the

premises in which any Government property is located for the purpose of inspecting the Government
property.

(g) Limited risk of loss. (I) The Contractor shall not be liable for loss or destruction of, or damage
to, the Government property provided under this contract or for expenses incidental to such loss, des-
truction, or damage, except as provided in subparagraphs (2) and (3) below.

(2) The Contractor shall be responsible for loss or destruction of, or damage to, the Government
property provided under this contract (including expenses incidental to such loss, destruction, or damage)

(i) That results from a risk expressly required to be insured under this contract, but only to the
extent of the insurance required to be purchased and maintained or to the extent of insurance actually
purchased and maintained, whichever is greater,

(ii) That results from a risk that is in fact covered by insurance or for which the Contractor is
otherwise reimbursed, but only to the extent of such insurance or reimbursement.

(iii) For which the Contractor is otherwise responsible under the express terms of this contract;
(iv) That results from willful misconduct or lack of good faith on the part of the Contractor's

managerial personnel; or
(v) That results from a failure on the part of the Contractor, due to willful misconduct or lack of

good faith on the part of the Contractor's managerial personnel, to establish and administer a program or
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system for the control, use, protection, preservation, maintenance, and repair of Government property as
required by paragraph (e) of this clause.

(3Xi) If the Contractor fails to act as provided by subdivision (gX2Xv) above, after being notified
(by certified mail addressed to one of the Contractor's managerial personnel) of the Government's disap-
proval, .withdrawal of approval, or nonacceptance of the system or program, it shall be conclusively
presumed that such failure was due to willful misconduct or lack of good faith on the part of the
Contractor's managerial personnel.

(ii) In such event, any loss or destruction of, or damage to, the Government property shall be
presumed to have resulted from such failure unless the Contractor can establish by clear and convincing
evidence that such loss, destruction, or damage -

(A) Did not result from the Contractor's failure to maintain an approved program or system;
or

(B) Occurred while an approved program or system was maintained by the Contractor.
(4) If the Contractor transfers Government pr.oprty to the possession and control of a subcon-

tractor, the transfer shall not affect the liability of the Contractor for loss or destruction of, or damage to,
the property as set forth above. However, the Contractor shall require the subcontractor to assume the
risk of, and be responsible for, any loss or destruction of, or damage to, the property while in the
subcontractor's possession or control, except to the extent that the subcontract, with the advance appro-
val of the Contracting Officer, relieves the subcontractor from such liability. In the absence of such
approval, the subcontract shall contain appropriate provisions requiring the return of all Government
property in as good condition as when received, except for reasonable wear and tear or for its use in
accordance with the provisions of the prime contract.

(5) Upon loss or destruction of, or damage to, Government property provided under this con-
tract, the Contractor shall so notify the Contracting Officer and shall communicate with the loss and sal-
vage organization, if any, designated by the Contracting Officer. With the assistance of any such organi-
zation, the Contractor shall take all reasonable action to protect the Government prolnerty from further
damage, separate the damaged and undamaged Government property, put all the affected Government
property in the best possible order, 4nd furnish to the Contracting Officer a statement of -

(i) The lost, destroyed, or damaged Government property;

(ii) The time and origin of the loss, destruction, or damage;
(iii) All known interests in commingled property of which the Government property is a part;

and

(iv) The insurance, if any, covering any part of or interest in such commingled property.

(6) The Contractor shall repair, renovate, and take such other action with respect to damaged
Government property as the Contracting Officer directs. If the Government property is destroyed or
damaged beyond practical repair, or is damaged and so commingled or combined with property of others
(including the Contractor's) that separation is impractical, the Contractor may, with the approval of and
subject to any conditions imposed by the Contracting Officer, sell such property for the account of the
Government. Such sales may be made in order to minimize the loss to the Go,;ernment, to permit the
resumption of business, or to accomplish a similar purpose. The Contractor shall be entitled to an equit-
able adjustment in the contract price for the expenditures made in performing the obligations under this
subparagraph (g)(6) in accordance with paragraph (h) of this clause. However, the Government may
directly reimburse the loss and salvage organization for any of their charges. The Contracting Officer
shall give due regard to the Contractor's liability under this paragraph (g) when making any such equit-
able adjustment.

(7) The Contractor shall not be reimbursed for, and shall not include as an item of overhead, the
cost of insurance or of any reserve covering risk of loss or destruction of, or damage to, Government
property; except to the extent that the Government may have expressly required the Contractor to carry
such insurance under another provision of this contract.

(8) In the event the Contractor is reimbursed or otherwise compensated for any loss or destruc-
tion of, or damage to, Government property, the Contractor shall use the proceeds to repair, renovate, or
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replace the lost, destroyed, or damaged Government property or shall otherwise credit the proceeds to,or  equitably reimbu.rse the Government, as directed by the Contracting Officer. : -

(9) TheContractor shall do nothing to prejudice the Government's rights to recover against thirdjlrtes~forany. lowor destruction of, or damage to, Government property. Upon the request of the Con-

tractin&Officer, the Contractor shall, at the Government's expense, furnish to the Government all reason-
able assistance and cooperation (incl.,ding the prosecution of suit and the execution of instruments of
assignment in favor of the Government) in obtaining recovery. In addition, where a subcontractor has
not'been relieved from liability for any loss or destruction of, or damage to, Government property, the
Contractor shall enforce for the benefit of the Government the liability of the subcontractor for such loss,
destruction, or damage.

(h) Equitable adjutment. When this clause specifies an equitable adjustment, it shall be made to any
aff'cted contract provision in accordance with the procedures of the Changes clause. When appropriate,
the Contracting Officer may initiate an equitable adjustment in favor of the Government. The right to an
equitable adjustment shall be the Contractor's exclusive remedy. The Government shall not be liable to
suit for breach of contract for --

(1) Any delay in delivery of Government-furnished property;
(2) Delivery of Government-furnished property in a condition not suitable foi its intended use;
(3) A decrease in or substitution of Government- furnished property; or
(4) Failure to repair or replace Government property'for which the Government is responsible.

(i) Final accounting and disposition of Government property. Upon completing this contract, or at
such earlier dates as may be fixed by the Contracting Offlir, the Contractor shall submit, in a form
acceptable to the Contracting Officer, inventory schedules covering all items of Government property
not consumed in performing this contract or delivered to the Government. The Contractor shall prepare
foe shipment, deliver f.o.b. origin, or dispose cf the Government property as may be directed or author-
ized by the Contracting Officer. The net proceeds of any such disposal shall be credited to the cost of
the work covered by this contract or paid to the Government as directed by the Contracting Officer.
The foregoing provisions shall apply to scrap from Government property; provided, however, that the '"-'

Contracting Officer may authorize or direct the Contractor to omit from such inventory schedules any
scrap consisting of faulty castings or forgings or of cutting and processing waste, such as chips, cuttings,
borings, turnings, short ends, circles, trimmings, clippings, and remnants, and to dispose of such scrap in
accordance with the Contractor's normal practice and account for it as a part of general overhead or
other reimbursable costs in accordance with the Contractor's established accounting procedures.

(j) Abandonment and restoration of Contractor premises. Unless otherwise provided herein, the
Government --

(1) May abandon any Government property in place, at which time all obligations of the Govern-
ment regarding such abandoned property shall cease; and

(2) Has no obligation to restore or rehabilitate the Contractor's premises under any circumstances
(e.g., abandonment, disposition upon completion of need, or contract completion). However, if the
Government-furnished property (listed in the Schedule or specifications) is withdrawn or is unsuitable for
the intended use, or if other Government property is substituted, then the equitable adjustment under
paragraph (h) of this clause may properly include restoration or rehabilitation costs.

(k) Communications. All communications under this clause shall be in writing.
(1) Overseas contracts. If this contract is to be performed outside the United States of America, its

territories, or possessions, the words "Government" and "Government-furnished" (wherever they appear
in this clause) shall be construed as "United States Government" and "United States Government- fur-
nished," respectively.
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(End of clause)

(R 7-203.21 1970 SEP)

(R 7-402.25, except clause paragraph (c) 1972 SEP)
(R 7-901.5 1970 SEP)

(R 1-7.203-21(a))
(R 1-7.402-25(a))

(R 1-7.402-25(b), except clause paragraph (c))

Alternate I (APR 1984). If the contract is for the conduct of basic or applied research at nonprofit
institutions of higher education or at nonprofit organizations whose primary purpose is the conduct of
scientific research, substitute the following paragraph (c) for paragraph (c) of the basic clause:

(c) Title. (1) The Government shall retain title to all Government- furnished property.

(2) All Government-furnished property and all property acquired by the Contractor, title to
which vests in the Government under this paragraph (collectively referred to as "Government pro-
perty'), are subject to the provisions of this clause. Title to Government property shall not be affected
by its incorporation into or attachment to any property not owned by the Government, nor shall
Government property become a fixture or lose its identity as personal property by being attached to any
real property.

(3) Title to all property purchased by the Contractor for which the Contractor is entitled to be
reimbursed as a direct item of cost under this contract and that, under the provisions of this contract is to
vest in the Government, shall pass to and vest in the Government upon the vendor's delivery of such
property. Title to all other property, the cost of which is to be reimbursed to the Contractor under this
contract and that under the provisions of this contract is to vest in the Government, shall pass to and
vest in the Government upon--

(i) Issuance of the property for use in contract performance;

(ii) Commencement of processing of the property or its use in contract performance; or

(iii) Reimbursement of the cost of the property by the Government, whichever occurs first.

(4) Title to equipment purchased with funds available for research and having an acquisition cost
of less than $1,000 shall vest in the Contractor upon acquisition or as soon thereafter as feasible; pro-
vided, that the Contractor obtained the Contracting Officer's approval before each acquisition. Title to
equipment purchased with funds available for research and having an acquisition cost of $1,000 or more
shall vest as set forth in the contract. If title to equipment vests in the Contractor under this subpara-
graph (c)(4), the Contractor agrees that no charge will be made to the Government for any depreciation,
amortization, or use under any existing or future Government contract or subcontract thereunder. The
Contractor shall furnish the Contracting Officer a list of all equipment to which title is vested in the Con-
tractor under this subparagraph (c)(4) within ten days following the end of the calendar quarter during
which it was received.

(5) Vesting title under this paragraph (c) is subject to civil rights legislation, 42 U.S.C. § 2000d.
Before title is vested and by signing this contract, the Contractor accepts and agrees that --

' No person in the United States shall, on the ground of race. color, or national origin. be excluded from participation in. be

denied the benefits of, or be othenvise subjected to discrimination under this contemplated financial assistance (title to equip-

ment).'

(R 7-402.25, clause paragraph (c) only 1972 SEP)
(R 1-7.402-25(b), clause paragraph (c) only)
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52.245-19 Goverment Property Furnished "As Is."

As prescribed in 45.305(c), insert the following clause in solicitations and contracts when a contract
other than a consolidated facilities contract, a facilities acquisition contract, or a facilities use contract is
contemplated and Government production and research property is to be furnished "as is." (See 45.106
for additional clauses that may be required):

GOVERNMENT PROPERTY FURNISHED "AS IS" (APR 1984)

(a) The Government makes no warranty whatsoever with respect to Government property fur-
nished "as is," except that the property is in the same condition when placed at the f.o.b. point specified
in the solicitation as when inspected by the Contractor pursuant to the solicitation or, if not inspected by
the Contractor, as when last available for inspection under the solicitation.

(b) The Contractor may repair any property made available on an "as is" basis. Such repair will
be at the Contractor's expense except as otherwise provided in this clause. Such property may be
modified at the Contractor's expense, but only with the written permission of the Contracting Officer
Any repair or modification of property furnished "as is" shall not affect the title of the Government.

.(c) If there is any change in the condition of Government property furnished "as is" from the time
inspected or last available for inspection under the solicitation to the time placed on board at the location
specified in the solicitation, and such change will adversely affect the Conitractor, the
Contractor shall, upon receipt of the property, notify the Contracting Officer detailing the facts and, as

directed by the Contracting Officer, either (1) return such property at the Government's expense or oth-
erwise dispose of the property or (2) effect repairs to return the property to its condition when inspected
under the solicitation or, if not inspected, last available for inspection under the solicitation. After com-
pleting the directed action and upon written request of the Contractor, the Contracting Officer shall
equitably adjust any contractual provisions affected by the return, disposition, or repair in accordance
with the procedures provided for in the Changes clause of this contract. The foregoing provisions for
adjustment are the exclusive remedy available to the Contractor, and the Government shall not be other-
wise liable for any delivery of Government property furnished "as is" in a condition other than that in
which it was originally offered.

(d) Except as otherwise provided in this clause, Government property furnished "as is" shall be
governed by the Government Property clause of this contract.

(End of clause)
(AV7-104.24(e) 1965 APR)

52.228-7001 Ground and Flight Risk. As prescribed at 28.306(aX), insert the following clause:

GROUND AND FLIGHT RISK (OCT 1975)

(a) Notwithstanding any other provisions of this contract, except as may be specifically provided in
the Schedule w ..- ,..-,;,tion to this clatise, the Government, subject to the definitions and limitations of
this clause, assumes the risk of damage to or loss or destruction of, airc;aft "in the open", during 'opera-
tion" and in "flight', as th. , terms are defined below, and agrees that the Contractor shall not be liable
to the Government for any such damage, loss, or destruction, the risk of which is so assumed by the
Government.

(b) For the purpose of this clause:
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(i) Unless otherwise specifically provided in the Schedule, the term "aircraft" means --

(A) aircraft (including (1) complete aircraft, and (II) aircraft in the course of '-eing manufactured,
disassembled, or reassembled; provided, that an engine or a portion of a wing or a • ,ng is attached to a
fuselage of such aircraft) to be furnished to the Government under this contract (%. nether before or after
acceptance by the Government; and

(B) aircraft (:egardless of whether in a state of disassembly or reassembly) furnished by the
Governimeit to the Contractor under this contract; including all property installed therein, or in the pro-
cess of installation, or temporarily removed from such aircraft; provided, however, that such aircraft andA
property are- not covered by a separate bailment agreement.

(ii) The term "in the open" means located wholly outside of buildings on the Contractor's prem-
ises or at such other places as may be described in the Schedule as being in the open for the purposes of
tiis clause, except that aircraft furnished by the Government shall be deemed to be in the open at all
times while in Contractor's possession, care, custody, or control.

(iii) The term "flight" means any flight demonstration, flight test, taxi test, or other flight, made
in the performance of this contract, or for the purpose of safeguarding the aircraft, or previously
approved in writing by the ..... * With respect to land based aircraft "flight" shall commence with the
taxi roll from a flight line on the Contractor's premises, and continue until the aircraft has completed the
taxi roll in returning to a flight line on the Contractor's premises; with respect to seaplanes, "flight" shall
commence with the launching from a ramp on the Contractor's premises and continue unt'l the aircraft
has completed its landing run upon return and is beached at a ramp on the Contractor's premises; with
respect to helicopters, "flight" shall commence upon engagement of the rotors for the purpose of take-off
from the Contractor's premises and continue until the aircraft has returned to the ground on the
Contractor's premises and the rotors are disengaged; and with respect to vertical take-off aircraft, "flight"
shall commence upon disengagement from any launching platform or device on the Contractor's prem-
ises, provided, however, that aircraft off the Contractor's premises shall be deemed to be in flight when
on the ground or water only during periods of reasonable duration following emergency landing, other
landings made in the performance tjf this contractor, or landings approved by ...... * in writing.

(iv) The term "Contractoj's premises" means those premises designated as such in the Schedule
or in writing by the ..... * and any other place to which aircraft are moved for the purpose of safeguard-
ing the Aircraft.

(v) The term "operation" means operations and tests, other than on any production lin., of air-
craft, when not in flight, whether or not the aircraft is in the open or in motion during the making of any
such operations or tests, and includes operations and tests of equipment, accessories, and power plants,
only when installed in aircraft.

(vi) The term "flight crew member" means the pilot, the co-pilot and unless otherwise
specifically provided in the Schedule, the flight engineer, navigator, bombardier-navigator, and defensive
systems operator, when required, or assigned to their respective crew positions, to conduct any flight on
behalf of the Contractor.

(c)(1) The Government's assumption of risk under this clause, as to aircraft in the open, shall con-
tinue in effect unless terminated pursuant to subparagraph (3) below. Where the ...... * finds that any of
such aircraft is in the open under unreasonable conditions, he shall notify the Contractor in writing of the
conditions he finds to be unreasonable and require the Contractor to correct such conditions within a rea-
sonable time.

(2) Upon receipt of such notice, the contractor shall act promptly to correct such conditions,
regardless of whether he agrees that such conditions are in fact unreasonable. To the extent that the
Contracting Officer may later determine that such conditions were not in fact unreasonable, an equitable
adjustment shall be made in the contract price to compensate the Contractor for any additional costs he
incurred in correcting such conditions and the contract shall be modified in writing accordingly. Any
dispute as to the unreasonableness of such conditions or the equitable adjustment shall be deemed to be a
dispute concerning a question of the fact within the meaning of the clause of this contract entitled
'Disputes'.

D-73



(3) If the ....... * finds that the Contractor failed to act promptly to correct such conditions or has
failed to correct such conditions within a reasonable time, he may terminate the Government's assump-
tion of risk under this clause, as to any of the aircraft which is in the open under such conditions, such
terminations to be effective at 12:01 A.M. on the fifteenth day following the day of receipt by the Con-
tractor of written notice thereof. If the Contracting Officer later determines that the Contractor acted
promptly to correct such conditions or that the time taken by the Contractor was not in fact unreason-
able, an equitable adjustment shall, notwithstanding paragraph (g) of this clause, be made in the contract
price to compensate the Contractor for any additional costs he incurred as a result of termination of the
Government's assumption of risk under this clause and the contract shall be modified in writing accord-
ingly. Any dispute as to whether the Contractor failed to act promptly to correct such conditions, or as
to the reasonableness of the time for correction of such conditions, or as to such equitable adjustment,
shall be deemed to be a dispute concerning a question of fact within the meaning of the clause of this
contract entitled *Disputes'.

(4) In the event the Government's assumption of risk under this clause is terminated in accor-
dance with (3) above, the risk of loss with respect to Government-furnished property shall be determined
in accordance with the clause of this contract, if any, entitled 'Government Property' until the
Government's assumption of risk is reinstated in accordance with (5) below.

(5) When unreasonable conditions have been corrected, the Contractor shall promptly notify the
Government thereof. The Government may elect to again assur'c the risks and relieve the Contractor of
liabilities as provided in this clause, or not, and the ....... * shalt notify the Contractor of the Government's
election. If, after correction of the unreasonable conditions the Government elects to again assume such
risks and relieve the Contractor of such liabilities, the Contrastor shall be entitled to an equitable adjust-
ment in the contract price for costs of insurance, if any, extending from the end of the third working day
after the Contractor notifies the Government of such correction until the Government notifies the Con-
tractor of such election. !f the Government elects not to agai'n assume such risks, and such conditions
have in fact been corrected, the Contractor shall be entitled to an equitable adjustment for costs of
insurance, if any, extending after su(ph third working day.

(d) Ile Government's assumption of risk shall not extend to damage to, or loss or destruction of, 0
such aircraft: 77

(i) resulting from failure of the Contractor, due to willful misconduct or lack of good faith of
any of the Contractor's managerial personnel, to maintain and administer a program for the protection
and preservation of aircraft in the open, and during operation, in accordance with sound industrial prac-
tice (the term 'Contractor's managerial personnel' means the Contractor's directors, officers, and any of
his managers, superintendents, or other equivalent representatives, who has supervision or direction of all
or substantially all of the Contractor's business, or all or substantially all of the Contractor's operations at
any one plant or separate location rt which this contract is performed, or a separate and complete major
industrial operation in connection with thc performance of this con.racti);

(ii) sustaired during flight if the flight crew members conducting such flight have not been
approved in writing by the ........ *;

(iii) while in the course of transportation by rail, or by conveyance on public streets, highways,
or waterways, except for Government-furnished property;

(iv) to the extent that such damage, loss or destruction is in fact covered by insurance;
(v) consisting of wear and tear, deterioration (including rust and corrosion), freezing, or

mechanical, structural, or electrical breakdown or failure, unless such damage is the result of other loss,
damage consists of reasonable wear and tear or deterioration, or results from inherent vice in such pro-
perty, thi3 exclusion shall not apply; or

(vi) sustained while the aircraft is being worked upon and directly resulting therefrom, includ-
"ng but not limited to any repairing, adjusting, scrvicing or maintenance operation, unless such damage,
'oss, or destruction, is of a type which would be covered by insurance which wou!d customarily have
6 en maintained by the Contractor at the time of such damage, loss, or destruction, but for the
Government's assumption of risk under this clause.
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(e) With the exception of damage to, or loss or destruction of aircraft in 'flight', the Government'saumption of risk under this clause shall not extend to the first $1,000 of loss or damage resulting from

each event separately occurring. The Contractor assumes the risk of and shall be responsible for the first
$1,000 of loss of or damage to aircraft 'in the open' or during 'operation' resulting from each event
separately occurring, except for reasonable wear and tear and except to the extent the loss or damage is
caused by negligence of Government personnel. If the Government elects to require that the aircraft be
replaced or restored by the contractor to the condition in which it was immediately prior to the damage,
the equitable adjustment in the price authorized by paragraph (i) below shall not include the dollar
amount of the risk assumed by the Contractor under this paragraph. In the event the Government does
not elect repair or replacement, the Contractor agrees to credit the contract price or pay the Govern-
ment $1,000 (or the an.ount of the loss is smaller) as directed by the Contracting Officer.

(f) A subcontractor shall not be relieved from liability for damage to, or loss or destruction of, air-
craft while in his po.'session or control, except to the extent that the subcontract, with the prior written
approval of the Conti.'-iag Officer, provides for relief of the subcontractor from such liability. In the
absence of such approval, the subcontract shall contain appropriate provisions requiring the return of
such aircraft in as good condition as when received, except for reasonable wear and tear or for the utili-
zation of the property in accordance with the provisions of this contract. Where a subcontractor has not
been relieved from liability for any damage, loss, or destruction of aircraft and any damage, loss, or des-
tnction occurs, the Contractor shall enforce the liability of the subcoitractor for such damage to, or loss
or destruction of, the aircraft for the benefit of the Government.

(g) The Contractor warrants that the contract price does not and will not inzlude, except as may
be otherwise authorized in this clause, any churge of contingency reserve for insurance (including self-
insurance funds or reserves) covering any damage to, or loss or destruction of, aircraft while in the open,
during operation, or in flight, the risk of which has been assumed by the Government under the provision
of this clause, whether or not such assumption may be terminated as to aircraft in the open.

(h) In the event of damage to, or loss or destruction of, aircraft in the open, during operation, or in
flight, the Contractor shall take all reasonable steps to protect such aircraft from further damage, separate
damaged and undamaged aircraft, put all aircraft in the best possiblt order and further, except in cases
covered by (e) above, the Contractor should furnish to the ...... * a statement of:

(i) the damaged, lost, or destroyed aircraft;

(ii) the time and origin of the damage, loss or destruction;
(iii) all known interests in commingled property of which aircraft are a part; and

(iv) the insurance, if any, covering any part of the interest in such commingled property. Except
in cases covered by (e) above, an equitable adjustment shall be made in the amount due under this con-
tract for expenditures made by the Contractor in performing his obligations under this paragraph (h) and
this contract shall be modified in writing accordingly.

(i) if prior to delivery and acceptance by the Government any aircraft is damaged, lost, or des-

troyed and the Government has under this clause assumed the risk of such damage, loss or destruction,
the Government shall either (1) require that such aircraft be replaced or restored by the Contractor to
the condition in w 1ch it was immediately prior to such damage, or (2) shall terminate this contract with
respect to such aircraft. In the event that the Government requires that the aircraft bt replaced or
restored, an equitable adjustment sball be made in !he amount due under this contract and in the time
required for its performance, and this contract shall be modified in writing accordingly. If, in the alterna-
tive, this contract is terminated under this paragraph with espect to such aircraft and under this clause
the Government has assumed the risk of such damag,, loss, or destruction, the Contractor shall be paid
the contract price for sp . aircraft (or, if applicable, any work to be performed on said aircraft) less such
amounts os the Contracting Officer determines (1) that it would have cost the Contractor to complete the
aircraft (or any work to be performed on said aircraft) together with anticipated profit, if any, on any
such uncompleted work, and (2) to be the value, if any, of the damaged aircraft or any remaining portion
thereof retained by the Contractor. The Contracting Officer shall have the right to prescribe the manner
of disposition of the damaged, lost, or destroyed aircraft, or any remaining parts thereof; aid, if any addi-
tionl costs of such disposition are incurred by the Contractor, a further equitable adjustment will be
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made in the amount due to the Contractor. Failure of the parties to agree upon an equitable adjustment
or-upon the amount to be paid in the event of termination of the contract with respect to any aircraft,
shall be a dispute concerning a question of fact within the meaning of the "Disputes" clause of this con-
tract.

o) In the event the Contractor is at any time reimbursed or compensated by any third person for
any damage, loss, or destruction of any aircraft, the risk of which has been assumed by the Governmentunder the provisions of this clause and for which the Contractor has been compensated by the Govern-
mert, he shall equitably reimburse the Government. The Contractor shall do nothing to prejudice the
Government's rights to recover against third parties for any such damage, loss, or destruction and, upon
the request of the ....... *, shall at the Government's expense furnish to the Government all reasonable assis-
tane and cooperation (including the prosecution of suit and the execution of instruments of assignment
or subrogation in favor of the Government) in obtaining recovery.

(End of Clause)

*In the foregoing clause, insert in contracts of the Department of the Army, the Department of the
Navy, the Department of the Air Force, and itt contracts to be administered by the Defense Contract
Administration Services the activity designated in combinedregulation identified as Air Force Regulation
55-22, Army Regulation 95-20, NAVAIR Instruction 3710.IA, Defense Logistics Agency Regulation
8210.1, dated 5 October 1971, subject: Requirements for Contractor Operating Procedures and Flight
Crews, enclosure 1.

52.228-7002 Flight Risks. As prescrbed at 28.307-2(70)(1), insert the following clause:

FLIGHT RISKS (OCT 1975)

(a) Notwithstanding any other provision of this contract, and particularly subparagraph (g)(l) of
the 'Government Property" clause and paragraph (c) of the "Insurance--Liability to Third Persons"
clause, the Contractor shall not (i) be relieved of liability for, damage to, or loss or destruction of, air-
craft sustained during flight, or (ii) be reimbursed for liabilities to third persons for loss of or damage to
property, or for death or bodily injury, which are caused by aircraft during flight, unless the flight crew
members have previously been approved in writing by .......... * (see footnote at end of clause.)

(b) For purposes of this clause:

(i) Unless otherwise specifically provided in the Schedule, the term "aircraft" means any air-
craft, whether furnished by the Contractor under this contract (either before or after acceptance by the
Government) or furnished by the Government to the Contractor under this contract, including all
Government Property placed or installed therein or attached thereto; provided, however, that such air-
craft and property are not covered by a separate bailment agreement.

(ii) The term "flight" means any flight demonstration, flight test, taxi test, or other flight, made
in the performance of this contract, or for the purpose of safeguarding the aircraft, or previously
approved in writing by the ....... * (see footnote at end of clause.) As to land based aircraft, "flight" shall
commence with the taxi roll to a flight line; as to sea planes, 'flight" shall commence with the launching
from a ramp and continue until the aircraft has completed its landing run and is beached at a ramp; as to
helicopters, "flight" shall commence upon engagement of the rotors for the purpose of take-off and con-
tinue until the aircraft has returned to the ground and rotors are disengaged; and for vertical take-off air-
craft, "flight" shall commence upon engagement from any launching platform (-,r device and continue
until the aircraft has been re-engaged to any launching platform or device.
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(iii) The term "flight crew members" means the pilot, the co-pilot and, unless otherwise
specifically provided in the Schedule, the flight engineer, navigator, bombardier-navigator, and defense
systems 'operator, when required, or assigned to their respective crew positions, to conduct any flight on
behalf of the Contractor.

(c) If any aircraft is damaged, lost, or destroyed during flight, and if the amount of such damage,
loss, or destruction exceeds one hundred thousand dollars ($100,000) or twenty percent (20%) of the
estimated cost (exclusive of any fee) of this contract, whichever is less, and if the Contractor is not liable
for the damage, loss or destruction pursuant to the "Government Property" clause of this contract
together with paragraph (a) above, then an equitable adjustment for any resulting repair, restoration, or
replacement that is required under this contract shall be made (i) in the estimated cost, delivery schedule,
or both, and (ii) in the amount of any fee to be paid to the Contractor, and the contract shall be modified
in writing accordingly; provided, in determining the amount of adjustment in the fee that is equitable,
any fault of the Contractor, his employees, or any subcontractor, which materially contributed to the
damage, loss, or destruction shall be taken into consideration. Failure to agree on any adjustment shall
be a dispute concerning a question of fact within the meaning of the "Disputes" clause of this contract.

(End of Clause)

*In the foregoing clause, insert in contraicts of the Department of the Army, the Department of the
Navy, the Department of the Air Force, and in contracts to be administered by the Defense Contract
Administration Services the activity designated in combined regulation identified as Air Force Regulation
55-22, Army Regulation 95-20, NAVAIR Instruction 3710.1A, Defense Logistics Agency Regulation
8210 1, dated 8 October 1971, subject: Requirements for Contractor Operating Procedures and Flight
Crews, enclosure 1.

In the foregoing clause, the definition of "aircraft" may be appropriately modified in the Schedule if
the contract covers helicopters, vertical take-off aircraft, lighter-than-air airships, or other nonconven-
tional types of aircraft.

52.235-7000 Indemnification Under 10 U.S.C. § 2354 -. Fixed Price. As prescribed at 35.071(a), insert the
following clausc:

INDEMNIFICATION UNDER 10 U.S.C. § 2354 - FIXED PRICE (APR
1974)

(a) Pursuant to the authority to 10 U.S.C. 2354, notwithstanding any other provisions of this con-
tract, but subject to the following paragraphs of this clause, the Government shall hold harmless and
indemnify the Contractor against:

(1) claims (including reasonable expenses of litigation or settlement) by third persons (including
employees of the Conftractor) for death, bodily injury (including .ickness or disease), or loss of, damage
to, or loss of use of property;

(2) loss of or damage to property of the Contractor, and loss of use of such property, but exclud-
ing loss of profit; and

(3) lcss of, damage to, or loss of use of property of the Government; to the extent that such a
claim, loss or damage (i) arises out of the direct performance of this contract; (ii) is not compensated by
insuance or otherwise; and (iii) results from a risk defined in this contract to be unusually hazardous.
Any such claim, loss, oi damage within deductible amounts of Contractor's insurance shall not be
covered under this clause.

(b) The Government shall not be liable tcr any such claim, loss or damage that results from willful
misconduct or lack of good faith on the part of any of the Contractor's directors or officers, or on the
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part of any of his managers, superintendents, or other equivalent representatives, who has supervision orV: direction of (1) all or substantially all of the Contractor's business, or (2) all or substantially all of the

: Contractor's operations at any one plant or separate location in which this contract is being performed,
or (3) a separate and complete major industrial operation in connection with the performance of this con-
tract. The Contractor shall not be indemnified under this clause for liability assumed under any contract
or agreement (except for subcontracts which are covered by paragraph (d) below) unless such assump-
tion of liability has been specifically approved by the Contracting Officer; (or in contracts with the
Department of the Navy, The Department.)

(c) No payment shall be made by the Government under this clause unless the amount thereof
shall first have been certified to be just and reasonable by the Secretary or his representative designated
for such purpose. Such payments shall be made from funds as stated in 10 U.S.C. § 2354. The rights and
obligations of the parties under this clause shall survive the termination, expiration, or completion of this
contract.

(d) With the prior written approval of the Contracting Officer, the Contractor may include in any
subcontract under this contract the same provisions as those in this clause, whereby the Contractor shall
indemnify the subcontractor against any risk defined in this contract to be unusually hazardous. Such a
subcontract shall provide the same papers and the like, between the Contractor and the subcontractor as
are established by this clause. The Contracting Officer may also approve similar indemnification of lower
tier subcontractors upon the same terms and conditions. Subcontractors providing for indemnification
within the purview of this clause shall entitle the Contractor or the Government, or both, to direct, parti-
cipate in, and supervise the settlement or defense of relevant actions and claims. The Government shall
indemnify the Contractor with respect to his obligation to subcontractors under subcontract provisions
thus approved by the Contracting Officer. The Government may discharge its obligations under this
paragraph by making payments directly to subcontractors or to persons to whom the subcontractors may
be liable.

(e) If insurance coverage maintained by the Contractor on the date of the execution of this con-
tract is reduced, the liability of the Government under this clause shall not, by reason of such reduction,
be increased to cover risks theretofore insured, unless the Contracting Officer consents thereto in con-
sideration of an equitable adjustment to the Government, if appropriate, of the price in a fixed-price con-
tract, or the fee in a cost-reimbursement type contract, in such amount as the parties may agree.

(f) The Contractor shall (1) promptly notify the Contracting Officer of any occurrence, action or
claim he learns of that reasonably may be expected to involve indemnification under this clause, (ii) fur-
nish evidence or proof of any claim, loss or damage in the manner and form required by the Govern-
ment, and (iii) immediately furnish to the Government copies of all pertinent papers received by the Con-
tractor. The Government may direct, participate in, and supervise the settlement or defense of any such
claim or action. The Contractor shall comply with the Government's directions, and execute any author-
izations required, in regard to such settlement or defense.

(g) The Contractor shall procure and maintain, to the extent available, such insurance against
unusually hazardous risks as the Contracting Officer (or in contracts with Department of the Navy, The
Department) may from time to time require or approve. All such insurance shall be in such form, in the
amounts, for the periods of time, at such rates, and with such insurers, as the Contracting Officer (or in
contracts with Department of the Navy, The Department) may from time to time require or approve.
The obligations of the Government under this clause shall not apply to claims, loss or damage to the
extent that insurance is available and is either required or approved pursuant to this paragraph. The
Contractor shall be reimbursed the cost of any such insurance in excess of that maintained by the Con-
tractor as of the date of this contract, to the extent the cost thereof is properly allocable to this contract
and is not included in the contract price.

(End of clause)

52.235-7001 Indemnification Under 10 U.S.C. § 2354 - Cost Reimbursement. As prescribed at 35.071(b),
insert the following clause.
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INDEMNIFICATION UNDER 10 U.S.C. § 2354 -- COST
REIMBURSEMENT

(APR 1974)

(a) Pursuant to the authority of 10 U.S.C. § 2354, notwithstanding any other provision of this con-
tract, but subject to the following paragraphs of this clause, the Government shall hold harmless and
inidemnnify the Contractor against:

(1) claims (including reasonable expenses of litigation or settlement) by third persons (including
employees of the Contractor) for death, bodily injury (including sickness or disease), or loss of, damage
to, or loss of use of property;

(2) loss of or damage to property of the Contractor, and loss of use of such property, but exclud-
ing loss of profit; and

(3) loss of, damage to, or loss of use of property of the Government; to the extent that such a
claim, loss or damage (i) arises out of the direct performance of this contract; (ii) is not compensated by
insurance or otherwise; and (iii) results from a risk defined in this contract to be unusually hazardous.
Any such claim, loss, or damage within deductible amounts of Contractor's insurance shall not be
covered under this clause.

(b) The Government shall not be liable for any such claim, loss or damage that results from willful
misconduct or lack of good faith on the part of any of the Contractor's directors or officers, or on the
part of any of his managers, superintendents, or other equivalent representatives who has supervision or
direction of (1) all or substantially all of the Contractor's business, or (2) all or substantially all of the
Contractor's operations at any one plant or separate location in which this contract is being performed,
or (3) a separate and complete major industrial operation in connection with the performance of this con-
tract. The Contractor shall not be indemnified under this clause for liability assumed under any contract
or agreement (except for subcontracts which are covered by paragraph (d) below) unless such assump-
tion of liability has been specifically approved by the Contracting Officer, (or in contracts with the
Department of the Navy, The Department).

(c) No payment shall be made by the Government under this clause unless the amount thereof
shall first have been certified to be just and reasonable by the Secretary or his representative designated
for such purpose. Such payments shall be made from funds as stated in 10 U.S.C. § 2354. The rights and
obligations of the parties under this clause shall survive the termination, expiration, or completion of this
contract.

(d) With the prior written approval of the Contracting Officer, the Contractor may include in any
subcontract under this contract the same provisions as those in this clause, whereby the Contractor shall
indemnify the subcontractor against any risk defined in this contract to be unusually hazardous.
Such a subcontract shall provide the same rights and duties, and the same provisions for notice, furnish-
ing of papers, and the like, between the Contractor and the subcontractor as are established by this
clause. The Contracting Officer may also approve similar indemnification of lower tier subcontractors
upon the same terms and conditions. Subcontractors providing for indemnification within the purview of
this clause shall entitle the Contractor or the Government, or both, to direct, participate in, and supervise
the settlement or defense of relevant actions and claims. The Government shall indemnify the Contrac-
tor with respect to his obligations to subcontractors under subcontract provisions thus approved by the
Contracting Officer. The Government may discharge its obligations under this paragraph by making pay-
ments directly to subcontractors or to persons to whom the subcontractors may be liable.

(e) If insurance coverage maintained by the Contractor on the date of the execution of this con-
tract is reduced, the liability of the Government under this clause shall not, by reasons of such reduction,
be increased to cover risks theretofore insured, unless the Contracting Officer consents thereto in con-
sideration of an equitable adjustment to the Government, if appropriate, of the price in a fixed-price con-
tract, or the fee in a cost-reimbursement type contract, in such amount as the parties may agree.

(f) In addition to the Contractor's responsibilities under the "Insurance--Liability to Third Persons"
clause of this contract, which are hereby made applicable to claims under this clause, the Contractor
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shall (1) promptly notify the Contracting Officer of any occurrence he learns of that reasonably may be
expected to involve indemnification under this clause, (2) furnish evidence or proof of any claim, loss or
damage covered by this clause in the manner and form required by the Government, and (3) to the extent
required by the Government, permit and authorize the Government to direct, participate in, and super-
vise the settlement or defense of any such claim or action. The cost of insurance (including self
insurance), covering a risk defined in this contract as unusually hazardous, shall not be reimbursed either
as a direct or indirect cost except to the extent that such insurance has been required or approved under
the "Insurance--Liability to Third Persons" clause hereof.

(g) The "Limitation of Cost" clause of this contract does not apply to the Government's obliga-
tions under this clause. Such obligations shall be excepted from the release required under the "Allow-
able Cost, Fee, and Payment" clause of this contract.

(h) For purposes of this clause, a claim, loss or damage shall be considered to have arisen out of
the direct performance of this contract if the cause for such claim, loss or damage occurred during the
period of performance of this contract or as a result of the performance of this contract.

(End of Clause)

'N'
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CHAPTER FIFThEN

CLAUSES

52.203-1 Officials Not to Benefit.

As prescribed in 3.102-2, insert the following clause in solicitations and contracts, except those
related to agriculture that are exempted by 41 U.S.C. § 22:

OFFICIALS NOT TO BENEFIT (APR 1984)

No member of or dilegate to Congress, or resident commissioner, shall be admitted to any share
or part of this contract, or to any benefit arising from it. However, this clause does not apply to this
contract to the extent that this contract is made with a corporation for the corporation's general benefit.

(R 7-103.19 1949 JUL)

(R 1-7.102-17)

52.203-3 Gratuities.

As prescribed in 3.202, insert the following clause in solicitations and contracts, except those for
personal services and those between military departments or defense agencies and foreign governments
that do not obligate any funds appropriated to the Department of Defense:

GRATUITIES (APR 1984)

(a) The right of the Contractor to proceed may be terminated by written notice if, after notice and
hearing, the agency head or a designee determines that the Contractor, its agent, or another representa-
tive -

(1) Offered or gave a gratuity (e.g., an entertainment or gift) to an officer, official, or employee of
the Government; and

(2) Intended, by the gratuity, to obtain a contract or favorable treatment under a contract.

(b) The facts supporting this determination may be reviewed by any court having lawful jurisdic-
tion.

(c) If this contract is terminated under paragraph (a) above, the Government is entitled --
(1) To pursue the same remedies as in a breach of the contract; and
(2) In addition to any other damages provided by law, to exemplary damages of not less than 3

nor more than 10 times the cost incurred by the Contractor in giving gratuities to the person concerned,
as determined by the agency head or a designee. (This subparagraph (c)(2) is applicable only if this con-
tract uses money appropriate to the Department of Defense.)

(d) The rights and remedies of the Government provided in this clause shall not be exclusive and
are in addition to any other rights and remedies provided by law or under this contract.

(End of clause)
(R 7-104.16 1952 MAR)

52.203-5 Covenant Against Contingent Fees.

As prescribed in 3.404(c), insert the following clause in all solicitations and contracts.

COVENANT AGAINST CONTINGENT FEES
(APR 1984)
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(a) The Contractor warrants that no person or agency has been employed or retained to solicit or
obtain this contract upon an agreement or understanding for a contingent fee, except a bona fide
employee or agency. For breach or violation of this warranty, the Government shall have the right to
annul this contract without liability or, in its discretion, to deduct from the contract price or considera-
tion, or otherwise recover, the full amount of the contingent fee.

(b) 'Bona fide agency', as used in this clause, means an established commercial or selling agency,
maintained by a contractor for the purpose of securing business, that neither exerts nor proposes to exert
improper influence to solicit or obtain Government contracts nor holds itself out as being able to obtain
any Government contract or contracts through improper influence.

"Bona fide employee', as used in this clause, means a person, employed by a contractor and subject
to the contractor's supervision and control as to time, place, and manner of performance, who neither
exerts nor proposes to exert improper influence to solicit or obtain Government contracts nor holds out
as being able to obtain any Government contract or contracts through improper influence.

"Contingent fee', as used in this clause, means any commission, percentage, brokerage, or other fec
that is contingent upon the success that a person or concern has in securing a Government contract.

"Improper influence', as used in this clause, means any influence that induces or tends to induce a
Government employee or officer to give consideration or to act regarding a Government contract on any
basis other than the merits of the matter.

(End of clause)

(R 7-103.20 1958 JAN)
(R 1-1.503)

(R 1-7.102-18)

52.215-1 Examination of Records by Comptroller General.

As prescribed in 15.106-1(b), when contracting by negotiation (including small business restricted "
advertising), insert the following cliuse in solicitations and contract, except when (a) making small pur-
chases (see Part 13), (b) contractin for utility services at rates not exceeding those established to apply
uniformly to the public, plus any applicable reasonable connection charge, or (c) making contracts with
foreign contractors for which the agency head authorizes omission under Subpart 25.9:

EXAMINATION OF RECORDS BY COMPTROLLER GENERAL (APR
1984)

(a) This clause applies if this contract exceeds $10,000 and was entered into by negotiations.

(b) The Comptroller General of the United States or a duly authorized representative from the
General Accounting Office shall, until 3 years after final payment under this contract or for any shorter
period specified in Federal Acquisition Regulation (FAR) Subpart 4.7, Contractor Records Retention,
have access to and the right to examine any of the Contractor's directly pertinent books, documents,
papers, or other records involving transactions related to this contract.

(c) The Contractor agrees to include in first-tier subcontracts under this contract a clause to the
effect that the Comptroller General or a duly authorized representative from the General Accounting
Office shall, until 3 years after final payment under the subcontract or for any shorter period specified in
FAR Subpart 4.7, have access to and the right to examine any of the subcontractor's directly pertinent
books, documents, papers, or other records involving transactions related to the subcontract. "Subcon-
tract," as used in this clause, excludes (I) purchase orders not exceeding $10,000 and (2) subcontracts or
purchase orders for public utility services at rates established to apply uniformly to the public, plus any
applicable reasonable connection charge.

(d) The periods of access and examination in paragraphs (b) and (c) above for record% relating to
(1) appeals under the Disputcs clause. (2) litigation or settlement of (lAuns arising from the performance
of this contract, or (3) costs and expenses of this contract to which the Comptroller General or a duly
authcrized representative from the General Accounting Office has taken exception shall continue until
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such appeals, litigation, claims, or exceptions are disposed of.

(End of clause)
(R 7-104.15 1975 JUN)

(R 1-7.103-3)

52.215-22 Price Reduction for Defective Cost or Pricing Data.
As prescribed in 15.804-8(a), when contracting by negotiation, insert the following clause in solicita-

tions and contracts when it is contemplated that cost or pricing data will be required (see 15.804-2):

PRICE REDUCTION FOR DEFECTIVE COST OR PRICING DATA (APR
1984)

(a) If any price, including profit or fee, negotiated in connection with this contract, or any cost
reimbursable under this contract, was increased by any significant amount because (1) the Contractor or a
subcontractor furnished cost or pricing data that were not complete, accurate, and current as certified in
its Certificate of Current Cost or Pricing Data, (2) a subcontractor or prospective subcontractor furnished
the Contractor cost or pricing data that were not complete, accurate, and current as certified in the
Contractor's Certificate of Current Cost or Pricing Data, or (3) any of these parties furnished data of any
description that were not accurate, the price or cost shall be reduced accordingly and the contract shall
be modified to reflect the reduction.

(b) Any reduction in the contract price under paragraph (a) above due to defective data from a
prospective subcontractor that was not subsequently awarded the subcontract shall be limited to the
amount, plus applicable overhead and profit markup, by which (I) the actual subcontract or (2) the actual
cost to the Contractor, if there was no subcontract, was less than the prospective subcontract cost esti-
mate submitted by the Contractor; provided, that the actual subcontract price was not itself affected by
defective cost or pricing data.

(End of Clause)
(k 74i04.2 1970 JAN)

(R 1-3.814-1(a))

52.215-23 Price Reduction for Defective Cost or Pricing Data- Modifications.

As prescribed in 15.804-8(b), insert the following clause:

PRICE REDUCTION FOR DEFECTIVE COST OR PRICING DATA-MODIFICATIONS
(APR 1985)

a. This clause shall become operative only for any modification to this contract involving a pricing
*. adjustment expected to exceed $100,000, except that this clause does not apply to any modification for

which the price is -
(1) Based on adequate price competition;

(2) Based on established catalog or market prices of commercial items sold in substantial quanti-
ties to the general public; or

(3) Set by law or regulation.

(b) If any price, including profit or fee, negotiated in connection with any mooificatio, under this
clause, or any cost reimbursable under this contract, was increased by any significant amount because (I)
the Contractor or a subcontractor furnished cost or pricing data that were not complete, accurate, and
current as certified in its Certificate of Current Cost or Pricing Data, (2) a subcontractor or prospective
subcontractor furnished the Contractor cost or pricing data that were not complete, accurate, and current
as certified in the Contractor's Certificate of Current Cost or Pricing Data, or (3) any of these parties fur-
nished data of any description that were not accurate, the price or cost shall be reduced accordingly and
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the contract shall be modified to refiect the reduction. This right to a price reduction is limited to that
resulting from defects in data relating to modifications for which this clause becomes operative under
paragraph (a) above.

c. Any reduction in the contract price under paragraph (b) above due to defective data from a
prospective subcontractor that was not subsequently awarded the subcontract shall be limited to the
amount, plus applicable overhead and profit markup, by which (1) the actual subcontract or (2) the actual
cost to the Contractor, if there was no subcontract, was less than the prospective subcontract cost esti-
mate submitted by the Contractor; provided, that the actual subcontract price was not itself affected by
defective cost or pricing data.

(End of clause)

52.236-5 Material and Workmanship.

As prescribed in 36.505, insert the following clause in solicitations and contracts when a fixed-price
construction contract is contemplated:

MATERIAL AND WORKMANSHIP (APR 1984)

(a) All equipment, material, and articles incorporated into the work covered by this contract shall
be new and of the most suitable grade for the purpose intended, unless otherwise specifically provided in
this contract. References in the specifications to equipment, material, articles, or patented processes by
trade name, make, or catalog number, shall be regarded as establishing a standard of quality and shall not
be construed as limiting competition. The Contractor may, at its option, use any equipment, material,
article, or process that, in the judgment of the Contracting Officer, is equal to that named in the
specifications, unless otherwise specifically provided in this contract.

(b) The Contractor shall obtain the Contracting Officer's approval of the machinery and mechani-
cal and other equipment to be incorporated into the work. When requesting approval, the Contractor
shall furnish to the Contracting Officer the name of the manufacturer, the model number, and other infor-
mation concerning the performance, capacity, nature, and rating of the machinery and mechanical and
other equipment. When required by this contract or by the Contracting Officer, the Contractor shall also
obtain the Contracting Officer's approval of the material or articles which the Contractor contemplates
incorporating into the work. When requesting approval, the Contractor shall provide full information
concerning the material or articles. When directed to do so, the Contractor shall submit samples for
approval at the Contractor's expense, with all shipping charges prepaid. Machinery, equipment, imterial,
and articles that do not have the required approval shall be installed or used at the risk of subsequent
rejection.

(c) All work under this contract shall be performed in a skillful and workmanlike manner. The
Contracting Officer may require, in writing, that the Contractor remove from the work any employee the
Contracting Officer deems incompetent, careless, or otherwise objectionable.
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,' ', ' (End of clause)
(R 7-602.9 1965 JUN)

52.236-6 Superintendence by the Contractor.

As prescribed in 36.506, insert the following clause in solicitations and contracts when a fixed-price
construction contract or a fixed-price dismantling, demolition, or removal of improvements contract is
contemplated and the contract amount is expected to exceed the small purchase limitation. The contract-
ing officer may insert the clause in solicitations and contracts when a fixed-price construction or a fixed-
price contract for dismantling, demolition, or removal of improvements is contemplated and the contract

amount is expected to be within the small purchase limitation.

SUPERINTENDENCE BY THE CONTRACTOR
(APR 1984)

At all times during performance of this contract and until the work is completed and accepted, the
Contractor shall directly superintend the work or assign and have on the work a competent superinten-
dent who is satisfactory to the Contracting Officer and has authority to act for the Contractor.

(End of Clause)
(R 7-602.12 1978 OCT)

(R 1-7.602-12)

5.236-7 Permits and Responsibilities.

As prescribed in 36.507, insert the following clause in solicitations and contracts when a fixed-price
construction contract or a fixed-price dismantling, demolition, or removal of improvements contract is
contemplated.

PERMITS AND RESPONSIBILITIES (APR 1984)

(a) The Contractor shall, without additional expense to the Government, be responsible for obtain-
ing any necessary licenses and permits, and for complying with any Federal, State, and municipal laws,
codes and regulations applicable to the performance of the work. The Contractor shall also be responsi-
ble for all damages to persons or property that occur as a result of the Contractor's fault or negligence,
and shall take proper safety and health precautions to protect the work, the workers, the public, and the
property of others. The Contractor shall also be responsible for all materials delivered and work per-
formed until completion and acceptance of the entire work, except for any completed unit of work
which may havc been accepted under the contract.

(End of Clause)
(R 7-602.13 1974 JUN)

(R 1-7.602-13)

52.244-1 Subcontracts (Fixed-Price Contracts).

As prescribed in 44.204(a)(1)(i), insert the following clause.

The threshhold in subparagraphs (b)(2) and (b)(3) of the clause may be lowered when closer sur-
veillance of subcontracting is necessary because of the nature of the industry involved, criticality of the
work expected to be subcontracted, absence of competition in placing the prime contract, uncertainties as
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I.N .to the adequacy of the contractor's purchasing system, or novelty of the supplies or services being pur-
chased.

UCIMs-ONI MACES (FIXED-PRICE CONTRACTS) (JAN 86)

(a) This clause does not apply to firm-fixcd-price contracts and fixed-price contracts with economicprice adjustment. However, it does apply to subcontracts resulting from unpriced modifications to such

contracts.
(b) 'Subcontract', as used in this clause, includes but is not limited to purchase orders, and

changes and modifications to purchase orders. The Contractor shall notify the Contracting Officer rea-
sonably in advance of entering into any subcontract if the Contractor does not have an approved pur-
chasing system and if the subcontract -

(1) Is to be a cost-reimbursement, time-and-materials, or labor-hour contract estimated to exceed
$25,000 including any fee;

(2) Is proposed to exceed $I00,000; or

(3) Is one of a number of subcontracts with a single subcontractor, under this contract, for the
same or related supplies or services, that in the aggregate are expected to exceed $100,000.

(c) The advance notification required by paragraph (b) above shall include -

(1) A description of the supplies or services to be subcontracted;

(2) Identification of the type of subcontract to be used;

(3) Identification of the proposed subcontractor and an explanation of why and how the proposed
subcontractor was selected, including the competition obtained;

(4) The proposed subcontract price and the Contractor's cost or price analysis;

(5) The subcontractor's current, complete, and accurate cost or pricing data and Certificate of
Current Cost or Pricing Data, if required by other contract provisions;

(6) The subcontractor's Disclosure Statement or Certificate relating to Cost Accounting Standards
when such data are required by other provisions of this contract; and

(7) A negotiation memorandum reflecting --

(i) The principal elements of the subcontract price negotiations;

(ii) The most significant considerations controlling establishment of initial or revised prices;

(iii) The reason cost or pricing data were or were not required;

*:. (iv) The extent, if any, to which the Contractor did not rely on the subcontractor's cost or pric-
ing data in determining the price objective and in negotiating the final price;

(v) The extent, if any, to which it was recognized in the negotiation that the subcontractor's cost
or pricing data were not accurate, complete, or current; the actio," taken by the Contractor and subcon-
tractor; and the effect of any such defective data on the total price negotiated; and

(vi) The reasons for any significant difference between the Contractor's price objective and the
price negotiated; and

(vii) A complete explanation of the incentive fee or profit plan when incentives are used. The
explanation shall identify each critical performance clement, management decisions used to quantify each
incentive element, reasons for the incentives, and a summary of all trade-off possibilities considered.

(d) The Contractor shall obtain the Contracting Officer's written consent before placing any sub-
contract for which advance notification is required under paragraph (b) above. However, the Contract-
ing Officer may ratify in writing any such subcontract. Ratification shall constitute the consent of the
Contracting Officer.

(c) Even if the Contractor's purchasing system has been approvcd, the Contractor shall obtain the
Contracting Officer's written consent before placing subcontracts that have been selected for special sur-
veillance and so identified in the Schedule of this contract.
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(f) Unless the consent or approval specifically provides otherwise, neither consent by the Contract-
Oing fficer to any subcontract nor approval of the Contractor's put chasing system shall constitute a

determination (1) of the acceptability of any subcontract terms or conditions, (2) of the acceptability of
any subcontract price or any amount paid under any subcontract, or (3) to relieve the Contractor of any
responsibility for performing this contract.

(g) No subcontract placed under this contract shall provide for payment on a cost-plus-a-
percentage-of-cost basis, and any fee payable under cost-reimbursement subcontracts shall not exceed the
fee limitations in sub-section 16.3014 of the Federal Acquisition Regulation (FAR).
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CHAPTER SIXTEEN

CLAUSES

52.233-1 Disputes.

As prescribed in 33.014, insert the following clause in solicitations and contracts unless the condi-
tions in 33.003 apply:

DISPUTES (APR 1984)

(a) This contract is subject to the Contract Dispittes Act of 1978 (41 U.S.C. §§ 601-613) (the Act).

(b) Except as provided in the Act, all disputes arising under or relating to this contract shall be
resolved under this clause.

(c) "Claim,' as used in this clause, means a written demand or written assertion by one of the con-
tracting parties seeking, as a matter of right, the payment of money in a sum certain, the adjustment or
interpretation of contract terms, or other relief arising under or relating to this contract. A claim arising

under a contract, unlike a claim relating to that contract, is a claim that can be resolved under a coidract
clause that provides for the relief sought by the claimant. However, a written demand or written asser-
tion by the Contractor seeking the payment of money exceeding $50,000 is not a claim under the Act
until certified as required by subparagraph (dX2) below. A voucher, invoice, or other routine request for
payment that is not in dispute when submitted is not a claim under the Act. The submission may be con-
verted to a claim under the Act, by complying with the submission and certification requirements of this
clause, if it is disputed either as to liability or amount or is not acted upon in a reasonable time.

(d)l) A claim by the Contractor shall be made in writing and submitted to the Contracting Officer
fot a written decision. A claim by the Government against the Contractor shall be subject to a written
decision by the Contracting Officer.

(2) For Contractor claims exceeding $50,000, the Contractor shall submit with the claim a
certification that --

(i) The claim is made in good faith.

(ii) Supporting data are accurate and complete to the best of the Contractor's knowledge and
belief; and

(iii) The amount requested accurately reflects the contract adjustment for which the Contractor
believes the Government is liable.

(3) (i) If the Contractor is an individual, the certification shall be executed by that individual.

(ii) If the Contractor is not an individual, the certification shall be executed by --

(A) A senior company official in charge at the Contractor's plant or location involved; or

(B) An officer or general partner of the Contractor having overall resonsibility for the conduct
of the Contractor's affairs.

(e) For Contractor claims of $50,000 o; less, the Contracting Officer must, if requested in writing
by the Contractor, render a decision within 60 days of the request. For Contractor-certified claims over
$50,000, the Contracting Officer must, within 60 days, decide the claim or notify the Contrator of the
date by which the decision will be made.

(f) The Contracting Officer's decision shall be final unlezs the Contractor appeals or files a suit as
provided in the Act.

(g) The Government shall pay interest on the amount found due and unpaid from (1) the date the
Contracting Officer receives the claim (properly certified if required), or (2) the date payment otherwise
would be due, if that date is later, until the date of payment. Simple interest on claims shall be peid at
the rate, fixed by the Secretary of the Treasury as provided in the Act, whi,i ,., .pplicable to the period
during which the Contracting Officei receives the claim and then at the rate applicable for each 6-month
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period as fixed by the Treasury Secretary during the pendency of the claim.
(h) The Contractor shall proceed diligently with performance of this contract, pending final resolu-

__ tion of any request for relief, claim, appeal, or action arising under the contract, and comply with any
decision of the Contracting Officer.

(End of Clause)
(R 7-103.12 1980 JUN)

(R.FPR Temporary Regulation 55-Il 1980 JUN)

Alternate I (APR 1984). If it is determined under agency procedures, that continued performance is
necessary pending resoluion of any claim arising under or relating to the contract, substitute the follow-
ing paragraph (h) for the paragraph (h) of the basic clause:

(h) The Contractor shall proceed diligently with performance of this co.,tract, pending final resolu-
tion of any request for relief, claim, appeal, or action arising under or relating to the contract, and com-
ply with any decision of the Contracting Officer.

(AV 7-103.12(h) 1980 JUN)
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CHAPTER SEVENTEEN

No Clause
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CHAPTER EIGHTEEN

CLAUSES

52.249-8 Default (Fixed-Price Supply and Sernice).

As prescibed in 49.504(aXl), insert the following clause itt solicitations and contracts when a fixed-
price contract is contemplated and the contract amount is expected to exceed the small purchase limita-
tion. The clause may also be used when the contract amount is not expected to exceed the smill pur-
chase limitation, if appropriate (e.g., if the acquisition involves items with a history of unsatisfactory qual-
ity).

DEFAULT (FIXED-PRICE SUPPLY AND SERVICE) (APR 19?4)

(aX) The Government may, subject to paragraphs (c) and (d) below, by written notice of default
to the Contractor, terminate this contract in whole or in part if the Contractor fails to -

(i) Deliver the supplies or to perform the services within the time specified in this contract or
any extension;

(ii) Make progress, so as to endanger performance of this contract (but see subparagraph (aX2)
below); or

(iii) Perform any of the other provisions of this contract (but see subparagraph (aX2) below).

(2) The Government's right to terminate this contract under subdivisions (lXii) and (lXiii) above,
may be exercised if the Contractor does not clare such failure within 10 days (or more if authorized in
writing by the Contracting Officer) after receipt of the notice from the Contracting Officer specifying the
failure.

(b) If the Government terminates this contract in whole or in part, it may acquire, under the terms
and in the manner the Contracting Officer considers appropriate, supplies or services similar to those ter-
minated, and tha Cont.ractor will be liable to the Government for any excess costs for those supplies or
services. However, the Contractor shall continue the work not terminated.

(c) Except for defaults of subcontractors at any tier, the Contractor shali not -be liable for any
excess costs if the failure to perform the contract arises from causes beyond the control and without the
fault or negligence of the Contractor. Examples of such causes include (1) act. of God or of the public
enemy, (2) acts of the Government in either its sovereign or contractua capacity, (3) fires, (4) floods, (5)
epidemics, (6) quarantine restrictions, (7) strikes, (8) freight embargoes, and (9) unusually severe weather.
In each instayce the failure to perform must be beyond the control and without the tault or negligence cf
the Contractor.

(d) If the failure to perform is caused by the default of a subcontractor at any tier, and if the cause
of the default is beyond the control of both the Contractor and subcontractov, and without the fault o"
negligence oi either, the Contractor shall not be liable for any excess costs for failure to perform, unless
the subcontracted supplies or service- were obtainable from other sources in sufficient time for the Con-
tractor to meet the required delivery schedule.

(e) if this contract is terminatedt for default, the Government may require the Contractor to
transfer title and deliver to the 'Government, as directed by the Contracting Officer, any (1) completed

supplies, and (2) partially completed supplies and mateltals, parts, tools, dies, jigs, fixtures, plans, draw-
ings, information, and contract rights (collect vely referred tc as 'manufacturing miaterials" in this clause)
that the Contractor has specifically produced or acquired fow the terminated portion of this contract.
Upon direction of the Contracting Officer, the Contractor shell also protect and preserve property in its
possession in which the Govcrnment has an interest.

(fM The Government shall pay contract price for completed supplies delivered and accepted. Tha
Contractor and ".ntracting Officer shall agree on the amount of poyment for manufacturing materials
delivered and accepted and for the protection and preservation of the property. Failure to agree will be
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a dispute under the Disputes clause. The Government may withhold from these amounts any sum the
Contracting Officer determines to be necessary to protect the Government against loss because of out-
standing liens or claims of former lien holders.

(g) If, after termination, it is determined that the Contractor was not in default, or that the default
was excusable, the rights and obligations of the parties shall be the same as if the termination had been
issued for the convenience of the Government.

(h) The rights and remedies of the Government in this clause are in addition to any other rights
and remedies provided by law or under this contract.

(End of clause)

(R 1-8.707)
(R 7-103.11 1959 AUG)

52.249-10 Default (Fixed.Price Construction).

As prescribed in 49.504(cXl), insert the following clause in solicitations and contracts for construc-
tion when a fixed-price contract is contemplated and the contract amount is expected to exceed the small
purchase limitation. The clause may also be used when the contract amount is not expected to exceed
the small purchase limitation, if appropriate (e.g., if completion dates are essential).

DEFAULT (FIXED-PRICE CONSTRUCTION)
(APR 1984)

(a) If the Contractor rfuses or fails to prosecute the work or any separable part, with the dili.
gence that will insure its completion within the time specified in this contract including any extension, or
fails to complete the work within this time, the Government may, by written notice to the Contractor,
terminate the right to proceed with the work (or the separable part of the work) that has been delayed.
In this event, the Government may take over the work and complete it by contract or otherwise, and
may take possession of and use any materials, appliances, and plant on the work site necessary for com-
pleting the work. The Contractor and its sureties shall be liable for any damage to the Government
resulting from the Contractor's refusal or failure to complete the work within the specified time, whether
or not the Contractor's right to proceed with the work is terminated. The liability includes any
increased costs incurred by the Government in completing the work.

(b) The Contractor's right to proceed shall not be terminated nor the Contractor charged with
damages under this clause, if--

(1) The delay in completing the work arises from unforeseeable causes beyond the control and
without the fault or negligence of the Contractor. Examples of such causes include (i) acts of God or of
the public enemy, (ii) acts of the Government in either its sovereign or contractual capacity, (iii) acts of
another Contractor in the performance of a contract with the Government, (iv) fires, (v) floods, (vi)
epidemics, (vi) quarantine restrictions, (viii) strikes, (ix) freight embargoes, (x) unusually severe
weether, or (x;) delays of subcontractors or suppliers at any tier arising from unforeseeable- causes
beyond the control and without the fault or negligence of both the Contractor and the subcontractors or
suppliers; and

(2) The Contractor, within 10 days from the beginning of any delay (unless extended by the Con-
tracting Officer), notifies the Contracting Officer in writing of the causes of delay. The Contracting
Officer shall ascertain the facts and the extent of delay. If, in the judgment of the Contracting Officer,
the findings of fact warrant such action, the timc for completing the work shall be extended. The
findings of the Contracting Officer shall be final and conclusive on the parties, but subject to appeal under
the D.sputes clause.

(c) If, after termination of the Contractor's right to proceed, it is determined that the Contractor
was not in defeilt, or that the delay was excusable, the rights and obligations of the parties will be the
same as it' the termination had oeen issued for the convenience of the Government.

D-92



.7 F1, :- z

(d) The rights and remedies of the Government in this clause are in addition to any other rightsand remedies provided by law or under this contract.

i . : '" (End of Clause)

(R 1-8.709-1)
(R 7-602.5 1969 AUG)

Alternate I (APR 1984). If the contract is for dismantling, demolition, or removal of improvements,
substitute the following paragraph (a) for paragraph (a) of the basic clause:

(aX1) If the Contractor refuses or fails to prosecute the work, or any separable part, with the dili-
gence that will insure its completion within the time specified in this contract, including any extension, or
fails to complete the work within this time, the Government may, by written notice to the Contractor,
terminate the right to proceed with the work or the part of the work that has been delayed. In this
event, the Government may take over the work and complete it by contract or otherwise, and may take
possession of and use any materials, appliances, and plant on the work site necessary for completing the
work.

(2) If title to property is vested in the Contractor under this contract, it shall revest in the
Government regardless of any other clause of this contract, except for property that the Contractor has
disposed of by bona fide sale or removed from the site.

(3) The Contractor and its sureties shall be liable for any damage to the Government resulting
from the Contractor's refusal or failure to complete the work within the specified time, whether or not
the Contractor's right to proceed with the work is terminated. This liability includes any increased costs
incurred by the Government in completing the work.

(R 7-2101.7 1976 OCT)

Alternate II (APR 1984). If the contract is to be awarded during a period of national emergency,
subparagraph (b)(l) below may be substituted for subparagraph (b)(l) of the basic clause:

(i) The delay in completing the work arises from causes other than normal weather beyond the
control and without the fault or negligence of the Contractor. Examples of such causes include (i) acts
of God or of the public enemy, (ii) acts of the Government in either its sovereign or contractuai capa-
city, (iii) acts of another Contractor in the performance of a contract with the Government, (iv) fires,
(v) floods, (vi) epidemics, (vii) quarant;ne restrictions, (viii) strikes, (ix) freight embargoes, (x) unusually
severe weather, or (xi) delays of subcontractors or suppliers at any tier arising from causes other than
normal weather beyond the control and without the fault or negligence of both the Contractor and the
subcontractors or suppliers; and

(R 7-602.5 1969 AUG)
(R 1-16.404(e))

Alternate III (APR 1984). If the coptract is for dismantling, demolition, or removal of improvements
and is to be awarded during a period of national emergc.ey, substitute the following paragraph (a) for para-
graph (a) of the basic clause. The following subparagraph (b)(I) may be subdtituted for subparagraph (b)(l) of
the basic clause:

(a)(1) If the Contractor refuses or fails to prosecute the work, or any separable part, with the dili-
gence that will insure its completion within the time specified in this contract, including any extension, or
fails to complete the work within this time, the Government may, by written notice to the Contractor,
terminate the right to proceed with the work or the part of the work that has been delayed. In this
event, the Government may take over the work and complete it by contract or otherwise, and may take
possession of and use any materials, appliances, and plant on the work site necessary for completing the
work.

(2) If title to property is vested in the Contractor under this contract, it shall revest in the
Government regardless of any other clause of this contract, except for property that the Contractor has
disposed of by bona fide sale or removed from the site.
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(3) The Contractor and its sureties shall be liable for any damage to the Government resulting
from the Contractor's refusal or failure to complete the work within the specified time, whether or not
the Contractor's right to proceed with the work is terminated. This liability includes any increased costs
incurred by the Government in completing the work.

(b) The Contractor's right to proceed shall not be terminated nor the Contractor charged with
damages under this clause, if--

(1) The delay in completing the work arises from causes other than normal weather beyond the
control and without the fault or negligence of the Contractor. Examples of such causes include (i) acts
of God or of the public enemy, (ii) acts of the Government in either its sovereign or contractual capa-
city, (iii) acts of another Contractor in the performance of a contract with the Government, (iv) fires, (v)
floods, (vi) epidemics, (vii) quarantine restrictions, (viii) strikes, (ix) freight embargoes, (x) unusually
severe weather, or (xi) delays of subcontractors or suppliers at any tier arising from causes other than
normal weather beyond the control and without the fault or negligence of both the Contractor and the
subcontractor or suppliers; and

(R 7-2101.7 1976 OCT)

52.249-14 Excusable Delays.

As prescribed in 49.505(d), insert the following clause in solicitations and contracts for supplies, ser-
vices, construction, and research and development on a fee basis whenever a cost- reimbursement con-
tract is contemplated. Also insert the clause in time-and-material contracts, labor-hour contracts, consoli-
dated facilities contracts, and facilities acquisition contracts. When used in construction contracts, substi-
tute the words "completion time" for "delivery schedule" in the last sentence of the clause. When used
in facilities contracts, substitute the words "termination of work" for "termination" in the last sentence of
the clause.

EXCUSABLE DELAYS (APR 1984)

(a) Except for defaults of subcontractors at any tier, the Contractor shall not be in default because
of any failure to perform this contract under its terms if the failure arises from causes beyond the control
and without the fault or negligence of the Contractor. Examples of these causes are (1) acts of God or
of the public enemy, (2) acts of the Government in either its sovereign or contractual capacity, (3) fires,
(4) floods, (5) epidemics, (6) qtarantine restrictions, (7) strikes, (8) freight embargoes, and (9) unusually
severe weather. In each instance, the failure to perform must be beyond the control and without the
fault or negligence of the Contractor. "Default" includes failure to make progress in the work so as to
endanger performance.

(b) If the failure to perform is caused by the failure of a subcontractor at any tier to perform or
make progress, and if the cause of the failure was beyond the control of both the Contractor and subcon-
tractor, and without the fault or negligence of either, the Contractor shall not be deemed to be in default,
unless --

(1) The subcontracted supplies or services were obtainable from other sources;

(2) The Contracting Officer ordered the Contractor in writing to purchase these supplies or ser-
vices from the other source; and

(3) The Contractor failed to comply reasonably with this order.
(c) Upon request o f the Contractor, the Contracting Officer shall ascertain the facts and extent of

the failure. If the Contracting Officer determines that any failure to perform results from one or more of
the causes above, the delivery schedule shall be revised, subject to the rights of the Government under
the termination clause of this contract.
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(End ofcaue
(R 1-8.708)

(R7-605.39)
4 (R 1-7.403-5)

(R 7.702.7)
(R 7-703.7)

(R 1-7.202-11)
(R 1-8.700-2(c)) '
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CHAPTER NINETEEN

52.249-1 Termiaation for Convenience of the Government (Fixed- Price) (Short Form).

As prescribed in 49.502(aX1), insert the following clause in solicitations and contracts when a fixed-
price contract is contemplated and the contract amount is expected to be $100,000 or less, except (a) if
use of the clause at 52.2494, Termination for Convenience of the Government (Services) (Short Form) is
appropriate (b), in contracts for research and development work with an educational or nonprofit institu-
tion on a no-profit basis, (c) in contracts for architect-engineer services, or (d) if one of the clauses
prescribed or cited at 49.505(a), (b), or (e), is appropriate.

TERMINATION FOR CONVENIENCE OF THE GOVERNMENT (FIXED-

PRICE)
(SHORT FORM) (APR 1984)

The Contracting Officer, by written notice, may terminate this contract, in whole or in part, when
it is in the Government's interest. If this contract is terminated, the rights, duties, and obligations of the
parties, including compensation to the Contractor, shall be in accordance with Part 49 of the Federal
Acquisition Regulation in effect on the date of this contract.

(End of clause)
(R 1-8.705-1)
(R 1-8.705-2)

(R 7-103.21(a) 1968 FEB)
i (R 7-602.29(b) 1965 JAN)

Alternate I (APR 1984). If the contract is for dismantling, lemolition, or removal of improvements,
designate the basic clause as paragraph (a) and add the following paragraph (b):

(b) Upon receipt of the termination notice, if title to property is vested in the Contractor under this
c')ntract, it shall revest in the Government regardless of any other clause of this contract, except for pro-perty that the Contractor (a) disposed of by bona fide sale or (b) removed from the site.

(R 7-2101.8(b) 1976 OCT)

52.249-2 Termination for Convenience of the Government (Fixed- Price).

As prescribed in 49.502(b)(1)(i), insert the following clause in solicitations and contracts when a
fixed-price contract is contemplated, and the contract amount is expected to be over $100,000, except in
contracts for (a) dismantling and demolition, (b) research and development work with an educational or
nonprofit institution on a no-profit basis, or (c) architect- engineer services. It shall not be used if the
clause at 52.249- 4, Termination for Convenience of the Government (Services) (Short Form), is
appropriate (see 49.502(c)), or one of the clauses prescribed or cited at 49.505(a), (b), or (e), is appropri-
ate.

TERMINATION FOR CONVENIENCE OF THE GOVERNMENT (FIXED-PRICE)
(APR 1984)

(a) The Government may terminate performance of work under this contract in whole or, from
time to time, in part if the Contracting Officer determines that a termination is in the Government's
interest. The Contracting Officer shall terminate by delivering to the Contractor a Notice of Termination
specifying the extent of termination and the effective (late.
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(b) After receipt of a Notice of Termination, and except as directed by the Contracting Officer, the
Contractor shall immediately proceed with the following obligations, regardless of any delay in determin-
ing or adjusting any amounts due under this clause:

". (1) Stop work as specified in the notice.
(2) Place no further subcontracts or orders (referred to as sub contracts in this clause) for materi-

als, services, or facilities, except as necessary to complete the continued portion of the contract.
(3) Terminate all subcontracts to the extent they relate to the work terminated.
(4) Assign to the Government, as directed by the Contracting Officer, all right, title, and interest

of the Contractor under the subcontracts terminated, in which case the Government shall have the right
to settle or to pay any termination settlement proposal arising out of those terminations.

(5) With approval or ratification to the extent required by the Contracting Officer, settle all out-
standing liabilities and termination settlement proposals arising from the termination of subcontracts; the
approval or ratification will be final for purposes of this clause.

(6) As directed by the Contracting Officer, transfer title and deliver to the Government (i) the
fabricated or unfabricated parts, work in process, completed work, supplies, and other material produced
or acquired for the work terminated, and (ii) the completed or partially completed plans, drawings, infor-
mation, and other property that, if the contract had been completed, would be required to be furnished
to the Government.

(7) Complete performance of the work not terminated.
(8) Take any action that may be necessary, or that the Contracting Officer may direct, for the

protection and preservation of the property related to this contract that is in the possession of the Con-
tractor and in which the Government has or may acquire an interest.

(9) Use its best efforts to sell, as directed or authorized by the Contracting Officer, any property
of the types referred to in subparagraph (6) above; provided, however, that the Contractor (i) is not
required to extend credit to any purchaser and (ii) may acquire the property under the conditions
prescribed by, and at prices approved by, the Contracting Officer. The proceeds of any transfer or dispo-sition will be applied to reduce any payments to be made by the Government under this contract,

credited to the price or cost of the work, or paid in any other manner directed by the Contracting
Officer.

(c) After expiration of the plant clearance period as defined in Subpart 45.6 of the Federal
Acquisition Regulation, the Contractor may submit to the Contracting Officer a list, certified as to quan-
tity and quality, of termination inventory not previously disposed of, excluding items authorized for
disposition by the Contracting Officer. The Contractor may request the Government to remove those
items or enter into an agreement for their storage. Within 15 days, the Government will accept title to
those items and remove them or enter into a storage agreement. The Contracting Officer may verify the
list upon removal of the items, or if stored, within 45 days from submission of the list, and shall correct
the list, as necessary, before final settlement.

(d) After termination, the Contractor shall submit a final termination settlement proposal to the
Contracting Officer in the form and with the certification prescribed by the Contracting Officer. The
Contractor shall submit the proposal promptly, but no later than 1 year from the effective date of termi-
nation, unless extended in writing by the Contracting Officer upon written request of the Contractor
within this I-year period. However, if the Contracting Officer determines that the facts justify it, a termi-
nation settlement proposal may be received and acted on after I year or any extension. If the Contractor
fails to submit the proposal within the time allowed, the Contracting Officer may determine, oin the basis
of information available, the amount, if any, due the Contractor because of the termination and shall pay
the amount determined.

(e) Subject to paragraph (d) above, the Contractor and the Contracting Officer may agree upon
the whole or any part of the amount to be paid because of the termination. The amount may include a
reasonable allowance for profit on work done. However, the agreed amount, whether under this.pi.ra-
graph (e) or paragraph (f) below, exclusive of costs shown in subparagraph (f)(3) below, may not exceed
the total contract price as reduced by (a) the amot.t of payments previously made and (2) the contract
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price, of work not terminated. The contract shall be amended, and the Contractor paid the agreed
amount. Paragraph (f) below shall not limit, restrict, or affect the amount that may be agreed upon to be
paid under this paragraph.

(f) If the Contractor and the Contracting Officer fail to agree on the whole amount to be paid
because of the termination of work, the Contracting Officer shall pay the Contractor the amounts deter-
mined by the Contracting Officer as follows, but without duplication of any amounts agreed on under
paragraph (e) above:

(1) The contract price for completed supplies or services accepted by the Government (or sold or

acquired under subparagraph (bX9) above) not previously paid for, adjusted for any saving of freight and
other charges.I.J (2) The total of --

(i) The costs incurred in the performance of the work terminated, including initial costs and

preparatory expense allocable thereto, but excluding any costs attributable to supplies or services paid or
to be paid under subparagraph (f)(1) above;

(ii) The cost of settling and paying termination settlement proposals under terminated subcon-
tracts that are properly chargeable to the terminated portion of the contract if not included i. subdivision
(i) above; and

(iii) A sum, as profit on subdivision (i) above determined by the Contracting Officer under
49.202 of the Federal Acquisition Regulation, in effect on the date of this contract, to be fair and reason-
able; however, if it appears that the Contractor would have sustained a loss on the entire contract had it
been completed, the Contacting Officer shall allow no profit under this subdivision (iii) and shall reduce
the settlement to reflect the indicated rate of loss.

(3) The reasonable costs of settlement of the work terminated, including --
(i) Accounting, legal, clerical, and other expenses reasonably necessary for the preparation of

termination settlement proposals and supporting data;

(ii) The termination and settlement of subcontracts (excluding the amounts of such settlements);
and

(iii) Storafz, transportation, and other costs incurred, reasonably necessary for the preservation,
protection, or disposition of the termination inventory.

(g) Except for normal spoilage, and except to the extent that the Government expressly assunied
the risk of loss, the Contracting Officer shall exclude from the amounts payable to the Contractor under
paragraph (f) above, the fair value, as determined by the Contracting Officer, of property tiat is des-
troyed, lost, stolen, or damaged so as to become undeliverable to the Government or to a buyer.

(h) The cost principles and procedures of Part 31 of the Federal Acquisition Regulation, in effect
on the date of this contract, shall govern all costs claimed, agreed to, or determined under this clause.

(i) The Contractor shall have the right of appeal, under the Disputes clause, from any determina-
tion made by the Contracting Officer under paragraph (d), (f), or (k), exctpt that if the Contractor failed
to submit the termination settlement proposal within the time provided in paragraph (d) or (k), and failed
to request a time extension, there is no right of appeal. If the Contracting Officer has made a determina-
tion of the amount due under paragraph (d), (f), or (k), the Government shall pay the Contractor if there
is no right of appeal or if no timely appeal has been taken, or (2) the amount finally determined on an
appeal.

(j) In arriving at the amount due the Contractor under this clause, there shall be deducted --
(1) All unliquidated advance or other payments to the Contractor under the terminated portion of

this contract;
(2) Any claim which the Government has against the Contractor under this contract; and
(3) The agreed price for, or the proceeds of sale of, materials, supplies, or other things acquired

by the Contractor or sold under the provisions of this clause and not recovered by or credited to the
Government.
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(k) If the termination is partial, the Contractor may file a proposal with the Contracting Officer for
an equitable adjustment of the price(s) of the continued portion of the contract. The Contracting Officer
shall make any equitable adjustment agreed upon. Any proposal by the Contractor for an equitable
adjustment under this clause shall be requested within 90 days from the effective date of termination
unless extended in writing by the Contracting Officer.

(IXI) The Government may, under the terms and conditions it prescribes, make partial payments
and payments against costs incurred by the Contractor for the terminated portion of the contract, if the
Contracting Officer believes the total of these payments will not exceed the amount to which the Con-
tractor will be entitled.

(2) If the total payments exceed the amount finally determined to be due, the Contractor shall
repay the excess to the Government upon demand, together with interest computed at the rate esta-
blished by the Secretary of the Treasury under 50 U.S.C. App. § 1215(b)(2). Interest shall be computed
for the period from the date the excess payment is received by the Contractor to the date the excess is
repaid. Interest shall not be charged on any excess payment due to a reduction in the Contractor's termi-
nation settlement proposal because of retention or other disposition of termination inventory until 10 days
after the date of the rctention or disposition, or a later date determined by the Contracting Officer
because of the circumstances.

(m) Unless otherwise provided in this contract or by statute, the Contractor shall maintain all
records and documents relating to the terminated portion of this contract for 3 years after final settle-
ment. This includes all books and other evidence bearing on the Contractor's costs and expenses under
this contract. The Contractor shall make these records and documents available to the Government, at
the Contractor's office, at all reasonable times, without any direct charge. If approved by the Contracting
Officer, photographs, microphotographs, or other authentic reproductions may be maintained instead of
original records and documents.

(End of clause)
(R 1-8.701)

(R 7-103.21(b) 1974 OCT)

Alternate I (APR 1984). If the contract is for construction, substitute the following paragraph (f)
for paragraph (f) of the basic clause:

(f) If the Contractor and Contracting Officer fail to agree on the whole amount to be paid the Con-
tractor because of the termination of work, the Contracting Officer shall pay the Contractor the amounts
determined as follows, but without duplication of any amounts agreed upon under paragraph (e) above:

(I) For contract work performed before the effective date of termination, the total (without
duplication of any items) of--

(i) The cost of this work;

(ii) The cost of settling and paying termination settlement proposals under terminated subcon-
tracts that are properly chargeable to the terminated portion of the contract if not included in subdivision
(i) above; and

(iii) A sum, as profit on (i) above, determined by the Contracting Officer under 49.202 of the
Federal Acquisition Regulation, in effect on the date of this contract, to be fair and reasonable; however,
if it appears that the Contractor would have sustained a loss on the entire contract had it been com-
pleted, the Contracting Officer shall allow no profit under this subdivision (iii) and shall reduce the settle-
ment to reflect the indicated rate of loss.

(2) The reasonable costs of settlement of the work terminated, including

(i) Accounting, legal, clerical, and other expenses reasonably necessary for the preparation of
termination settlement proposals and supporting data;

(ii) The termination and settlement of subcontracts (excluding the amounts of such settlements),
and
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(iii) Storage, transportation, and other costs incurred, reasonably necessary for the preservation,
protection, or disposition of the termination inventory.

(R 1-8.703)
(R 7-602.29(a) 1974 APR)

Altermate II (APR 1984.) If the contract is with an agency of the U.S. Government or with State,
local or foreign governments or their agencies, and if the Contracting Officer determines that the require-
ment to pay interest on excess partial payments is inappropriate, delete subparagraph (aX2) of the basic
clause.

(R 8-701(c))

Alternate III (APR 1984). If the contract is for construction and with an agency of the U.S.
Government or with State, local, or foreign governments or their agencies, substitute the following para-
graph (f) for paragraph (f) of the basic clause. Subparagraph (1)(2) may be deleted from the basic clause
if the Contracting Officer determines that the requirement to pay interest on excess partial payments is
inappropriate.

(f) If the Contractor and Contracting Officer fail to agree on the whole amount to be paid the Con-
tractor because of the termination of work, the Contracting Officer shall pay the Contractor the amounts
determined as follows, but without duplication of any amounts agreed upon under paragraph (e) above:

(1) For contract work performed before the effective date of termination, the total (without
duplication of any items) of --

(i) The cost of this work;

(ii) The cost of settling and paying termination settlement proposals under terminated subcon-
tracts that are properly chargeable to the terminated portion of the contract if not included in subdivision
(i) above; and

(iii) A sum, as profit on (i) above, determined by the Contracting Officer under 49.202 of the
Federal Acquisition Regulation, in effect on the date of this contract, to be fair and reasonable; however,
if it appears that the Contractor would have sustained a loss on the entire contract had it been com-
pleted, the Contracting Officer shall allow no profit under this subdivision (iii) anc' shall reduce the settle-
ment to reflect the indicated rate of loss.

(2) The reasonable cost of settlement of the work terminated, including --

(i) Accounting, legal, clerical, and other expenses reasonably necessary for the preparation of
termination settlement proposals and supporting data;

(ii) The termination and settlement of subcontracts (excluding the amounts of such settlement);
and

(iii) Storage, transportation, and other costs incurred, reasonably necessary for the preservation,
protection, or disposition of the termination inventory.

(R 1-8.703)
(R 7-602.29(a) 1974 APR)

(R 8-701(c))
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52.2494 Termination fai Convenience of the Government (Services) (Short Form).

As prescribed in 49.502(c), insert the following clause in solicitations and contracts for services,
regardless of value, when a fixed-price contract is contemplated and the Contracting Officer determines
that because of the kind of services required, the successful offeror will not incur substantial charges in
preparation for and in carrying out the contract, and would, if terminated for the convenience of the
Government, limit termination settlement charges to services rendered before the date of termination:

TERMINA1IION FOR CONVENIENCE OF THE GOVERNMENT (SERVICES) (SHORT
FORM) (APR 1984)

The Contracting Officer, by written notice, may terminate this contract, in whole or in part, when
it is in the Government's interest. If this contract is terminated, the Government shall be liable only for
payment under the payment provisions of this contract for services rendered before the effective date of

.V termination.

(End of clause)
(R 7-1902.16 1968 FEB)

(R 1-8.705-1)

52.249-6 Termination (Cost-Reimbursement).

As prescribed in 49.503(aXI), insert the following clause:

TERMINATION (COST-REIMBURSEMENT)
t t n i(MAY 1986)

(a) The Government may terminate performance of work under this contract in whole or, from
time to time, in part, if --

(1) The Contracting Officer determines that a termination is in the Government's interest; or

(2) The Contractor defaults in performing this contract and fails to cure the default within 10
days (unless extended by the Contracting Officer) after receiving a notice specifying the default.
'Default' includes failure to make progress iii the work so as to endanger perfocmance.

(b) The Contracting Officer shall terminate by delivering to the Contractor a Notice of Termina-
tion specifying whether termination is for default of the Contractor or for convenience of the Govern-
ment, the extent of termination, and the effective date. If, after termination for default, it is determined
that the Contractor was not in default or that the Contractor's failure to perform or to make progress in
performance is due to causes beyond the control and without the fault or negligence of the Contractor as
set forth in the Excusable Delays clause, the rights and obligations of the parties will be the same as if
the termination was for the convenience of the Government.

(c) After receipt of a Notice of Termination, and except as directed by the Contracting Officer, the
Contractor shall immediately proceed with the following obligations, regardless of any delay in determin-
ing or adjusting any amounts due under this clause:

(1) Stop work as specified in the notice.

(2) Place no further subcontracts or orders (referred to as sub contracts in this clause), except as
necessary to complete the continued portion of the contract.

(3) Terminate ail subcontracts to the extent they relate to the work terminated.

(4) Assign to the Government, as directed by the Contracting Officer, all right, title, and interest of
the Contractor under the subcontracts terminated, in which case the Government shall have the right to
settle or to pay any termination settlement proposal arising out of those termiltations.

(5) With approval or ratification to the extent required by the Contracting Officer, Settle all out-
standing liabilities and termination settlement proposals arising from the termination of subcontracts, the
cost of which wouid be reimbursable in whole or in part, under this contract, approval or ratification will
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t,% final for purposes of this clause.
(6) Transfer title (if not already transferred) and, as directed by the Contracting Officer, deliver to

the Government (i) the fabricated or unfabricated parts, work in process, comp!eted work, supplies, and
other material produced or acquired for the work terminated, (ii) the completed or partially completed
plans, drawings, information, and other property that, if the contract had been completed, would be
required to be furnished to the Government, and (iii) the jigs, dies, fixtures, and other special tools and
tooling acquired or manufactured for this contract, the cost of which the Contractor has been or will be
reimbursed under tbis contract.

(7) Corr pertbrmance of the work not terminated.

(8) Take ,. action that may be necessary, or that the Contracting Officer may direct, for the
protection and preservation of the property related to this contract that is in the possession of the Con-
tractor and in which the Government has oe may acquire an interest.

(9) Use its best efforts to sell, as directed or authorized by the Contracting Officer, any property
of the typs referred to in subparagrap.i (6) above; provided, how.ver that the Contractor (i) ir not
required to extend credit to any purchaser and (ii) way acquire the property under the conditions
prescribed by, and at prices approved by the Contracting Officer. The proceeds of any transfer or dispe.
sition will be applied to reduce any payments to be made by the Government under this contract,
credited to the price or cost of the work, or paid in any other manner directed by the Contracting
Officer.

(d) After expiration of the plant clearance period as defined in Subpart 45.6 of the Federal Acquisi-
tion Regulation, the Contractor may submit to the Contracting Officer a list, certified as to quantity and
quality, of termination inventory not previously disposed of, excluding items authorized for disposition by
the Contracting Officer. The Contractor may request the Government to remove those items or enter
into an agreement for their storage. Within 15 days, the Goveniment will accept the items and remove
them or enter into a storage agreement. The Contracting Officer may verify the list upon removal of the
items, or if stored, within 45 days from submission of the list, and shall correct the list, as necessary,
Nefore final settlement.

(e) After termination, the Contractor shall submit a final tennination settleineut proposal to the
Contracting Officer in the form and with the certification prescribed by the Contra.:ting Officer. The
Contractor shall submit the proposal promptly, but no later than 1 year from the effective date of termi-
nation, unless extended in writing by the Contracting Officer upon written request of the Contractor
within this I-year period. However, if the Contracting Officer determines that the facts justify it, a termi-
nation settlement proposal may be received and acted on after 1 year or any extension. If the Contractor
fails to submit the proposal within the time allowed, the Contracting Officer may determine, on the basis
of information available, the amount, if any, due the Contractor because of the termination and shall pay
the amount determined.

() Subject to paragraph (e) above, the Contractor and the Contracting Officer m- agree on the
whole or any part of the amount to be paid (including an allowance for fee) because ci the termination.
The contract shall be amended, and the Contractor paid the agreed amount.

(g) If the Contractor and the Contracting Officer fail to agree in whole or in part or. the amount of
costs and/or fee to be paid because of the termination of work, the Contracting Officer shall determine,
on the basis of information available, the amount, if any, due the Contractor, and shall pay that amount,
which shall include the following:

(I) All costs reimbursable under this contract, not previously paid, for the performance of this
contract before the effective date of the termination, and those costs that may continue for a reasonable
time with the approval of or as directed by the Contracting Officer; however, the Contractor shall dis-
continue these costs as rapidly as practicable.

(2) The cost of settling and paying termination settlement piopo')als under terminated suhnon-
tra:ts that are properly chargeablc to the terminaltcd porl(on of' li (mi ilia I i II( In'id h'd Iin s lpi)i, i

graph (I) above.
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(3) The reasonable costs of settlement of the work terminated, including --
(i) Accounting, legal, clerical, and other expenses reasonably necessary for the preparation of

termination settlement proposals and supporting data;

(ii) The termination and settlement of subcontracm (excluding the amounts of such settlements);
and

(iii) Storage, transportation, and other costs incarred, reasonab!y necessary for the preservation,
protection, or dispositior of the termination inventory. If the terininationl is for default, no amounts for
the preparation of the Contractor's termination settlement proposal may be included.

(4) A portion of the fee payable vnder ite contract, determined as follows:

(i) If the contract is terminated for the convenience of the Government, the settlement shall
includIe a percentage of tiiu fee equal to the percentage of completicn of work contemplated under the
contrct, but excluding subcontract effort included in subcontractors' termination proposals, less previous
payments for fee.

(i.) If the contract is terminated for default, the total fee payable shall be such proportionate
part of the fee as the !otal number of articles (or amount of services) de!ivered to and accepted by the
Government is to the total number of articles (or amount of services) of a like kind required by the con-
tract.

(5) If the settlement includes only fee, it will be determined under subparagraph (gX4) above.

(h) The cost principles and procedures in Part 31 of the Federal Acquisition Regulation, in effect
on the date of this contract, shall govern all costs claimed, agreed to, or determined under this clause.

(i) The Contractor shall have the right of appeal, under the Disputes clause, from any determina-
tion made by the Contracting Officer under paragraph (e) or (g) above or paragraph (k) below, except
t f the Contracto.- failed to submit the termination Eettlement proposal within the tine provided in
paragraph (e) and failed to request a time extension, there is no right of appeal. If the Contracting
Officer has niade a deterninatiln of the amount due under paragraph (c), (g) or (k), the Government
shall pay the Contractor (1) the amount determined by th,.- Contracting Officer if there is no right of
appeal or if no timely appeal has been taken, or (2) the amotint finally determined on an appeal.

(j) In arriving at the amount due the Contractor unaer this clause, there shall be deducted --

(1) All unliquidated advance or other payments to the Contractor, under the terminated portion
of this contract;

(2) Any cla;rm which the Government has against the Contractor under this contract; and

(3) The agreed price for, or the proceeds of sale of materials, supplies, or other things acquired
by the Contractor or sold under this clause and not recovered by or credited to the Government.

(k) The Contractor and Contractirg Officer must agree to any equitable adjustment in fee for the
continued portion of the contract when there is a partial termiination. The Contracting Officer shall
amend the contract to reflect thu agreement.

(1)(1) The Government may, urde- the terms and conditions it prescribes, make partial payments
and payments against costs incurred by the Contractor for the terminated portion of the contract, if the
Contracting Officer believes the total of these payments will not exceed the amount to which the Con-
tractor will be entitled.

(2) If the total payments exceed the amount finally determined to be due, the Contractor shall
repay the excess to the Government upon demand, together with interest computed at the rate esta-
blished by the Secretary of the Treasury under 50 U.S.C. App. § 1215(b)(2). Interest shall be computed
for the period from the date the excess payment is received by the Contractor to the date the excess is
repaid. Interest shall not be charged on any excess payment due to a reduction in the Contractor's termi-
nation settlement proposal because of retention or other disposition of termination inventory until 10 days
after the date of the retention or disposition, or a later date determined by the Contracting Officer
because of the circumstances.
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(m) The provisions of this clause relating to fee are inapplicable if this contract does not include a
fee.

(End of clause) (R 1-8.702) (R 7-203.10 1973 APR)

Alternate I (APR 1984). If the contract is for construction, substitute the following subparagraph
(gX4) for subparagraph (g)(4) of the basic clause:

(4) A portion of the fee payable under the contract determined as follows:
(i) If the contract is terminated for the convenience of the Government, the settlement shall

include a percentage of the fee equal to the percentage of completion of work contemplated under the
contract, but excluding subcontract effort included in subcontractors' termination settlement proposals,
less previous payments for fee.

(ii) If the contract is terminated for default, the total fee payable shall be such proportionate
part of the fee as the actual work in place is to the total work in place required by the contract.

(R 7-605.26 1974 APR)
(R 1-8.700-2(aX3))

Alternate II (APR 1984). If the cottract is with an agency of the U.S. Government or with State,
local, or foreign governments or their agencies, and if the contracting officer determines that the requiie-
ment to pay interest on excess partial payments is inappropriate, delete subparagraph (1)(2) from the basic
clause.

(R 8-702(d))

Alternate III (APR 1984). If the contract is for construction with an agency of the U.S. Govern-

ment or with State, local, or foreign governments or their agencies, the following subparagraph (g)(4)
shall be substituted for subparagraph (g)(4) of the basic clause. Subparagraph (1)(2) may be deleted from
the basic clause if the contracting officer determines that the requirement to pay interest on excess partial
payments is inappropriate.

(4) A portien of the fee payable under the contract determined as follows:

(i) If the contract is terminated for the convenience of the Government, the settlement shall
include a percentage of the fee equal to the percentage of completion of work contemplated under the
contract, but excluding subcontract effort included in subcontractors' termination settlement proposals,
less previous payments for fee.

(ii) If the contract is terminated for default, the total fee payable shall be such proportionate
part of the fee as the actual work in place is to the total work in place required by the contract.

(R 7-605.26 1974 APR)
(R 1-8.700-2(a)(3))

(R 8-702(d))

Alternate IV (APR 1984). If the contract is a time-and- material or labor- hour contract, substitute
the following paragraphs (g) and (k) for paragraphs (g) Pnd (k) of the basic clause:

(g) If the Contractor and the Contracting Officer fail to agree in whole or in part on 'he amount to
be paid because of the termination of work, the Contracting Officer shall determine, on the basis of infor-
mation available, the amount, if any, due the Contractor and shall pay the amount determined as follows:

(1) If the termination is for the convenience of the Government, include --
(i) An amount for direct labor hours (as defined in the Schedule of the contract) determined by

multiplying the number of direct labor hours expended before the effective date of terminRtion by the
. hourly rate(s) in the Schedule, less any hourly rate payments already made to the contractor;

(ii) An amount (computed under the provisions for payment of materials) for material expenes
- -~ incurred before the effective date of termination, not previously paid to the Contractor;
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(iii) An amount for labor and material expenses computed as if the expenses were incurred
before t'- .'ctive date of termination if they are reasonably incurred after the effective date, with the
approval. -as directed by the Contracting Officer, however, the Contractor shall discontinue these
expen.ses as rapidly &% practicable;

(iv) If not included in (i), (1i), or (iii) above, the cost of settling and paying termination settle-
ment proposals under terminated subcontracts that are properly chargeable to the terminated portion of
the contract; and

(v) The reasonable costs of ,ettlement of the work terminated, including -
(A) Accounting, legal, clerical, and other expenses reasonably necessary for the preparation of

termination settlement proposals and supporting data;
(B3) T7he termination and sottlement cf subcontracts (excluding the amounts of such settlements);

End

(C) Storage, transportation, and other costs incurred, reasonably necissary for the protection or
disposition of the termination inventory.

(2) If the termination is for default of the Contractor, include the amounts computed under (1)
above but omnit

(i) Any amount for preparation of the Contractor's termination settlement proposal; and

(ii) The portion of the hourly rate allocable to profit for any direct labor hours expended in fur-
nishing materials and services not delivered to and accepted by the Government.

(k) If the termination is partial, the Contractor may file with the Contracting Officer a proposal for
a., equitable adjustment of the price(s) for the continued portion of the contract. The Contracting Officer
shall make any equitable adjustment agreed upon. Any proposal by the Contractor for an equitable
adjustment under this clause shall be requested within 90 days from the effective date of termination,
unless extended in writing by the Contracting Officer.

(R 7-901.4 1974 OCT)

Alternate V (APR 1984). If the contract is a time-and- material or labor-hour contract with an
agency of the U.S. Government or with State, local or foreign governments or their agencies, substitute
the following paragraphs (g) and (k) for paragraphs (g) and (k) of the basic clause. Subparagraph (1)(2)
may be deleted from the basic clause if the contracting officer determines that the requirement to pay
interest on excess partial payments is inappropriate.

(g) If the Contractor and the Contracting Officer fail to agree .n whole or in part on the amount to
be paid because of the termination of work, the Contracting Officer shall determine, on the basis of infor-
mation available, the amount, if any, due the Contractor and shall pay the amount determined as follows:

(1) If the termination is for the conveni-nce of the Government, include --

(i) An amount for direct labor hours (as defined in the Schedule of the contract) determined by
multiplying the number of direct labor hours expended before the effective date of termination by the
hourly rate(s) in the Schedule, less any hourly rate payments already made to the Contractor;

(ii) An amount (ccmputed under the provisions for payment of materials) for material expenses
incurred before the effective date of termination, not previously paid to the Contractor;

(iii) An amount for labor and material expenses computed as if the expenses were incurred
before thz effective date of termination, if they are reasonably incurred after the effective date with the
approval of or as directed by the Contracting Officer; however, the Contractor shall discontinue these
expenses as rapidly as practicab!e;

(iv) If not included in (i), (ii), or (iii) above, the cost of settling and paying termination settle-
ment proposals under terminated sub contracts that are properly chargeable to the terminated portion of
the contract; and
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(v) The reasonable costs of settlement of the work terminated, including.-

(A) Acc.unting, legal, clerical, and other expenses reasonably necessary for the preparation of
termination settlement proposals and supporting data;

(B) The termination and settlement of subcontracts (excluding the amounts of such settle-
ments); and

(C) Storage, transportation, and other costs incurred, reasmiiably necessary for the protection
or disposition of the termination inventory.

(2) If the termination is for default of the Contactor, include the amounts computed under (1)
above but omit -

(i) Any amount for preparation of the Contractor's termination settlement proposal; and

(ii) The porticn of the hourly rate allocabie to profit for any direct labor hours expended in fur-
nishing materials and services not delivered to and accepted by the Government.

(k) If the termination is partial, the Contractor may file with the Contracting Officer a proposal
for an equitable adjustment of the priLes for the continued portion of the contract. The Contracting
Officer shall make any equitable adjustment agreed upon. Any proposal by the Contractor for an equit-
able adjustment under this clause shall be requested within 90 days from the effective date of termination,
unless extended in writing by the Contracting Officer.

(R 7-901.4 1974 OCT)

52.249-12 Termination (Personal Servle,.).

As prescribed in 49.505(b), insert the following clause in solicitations and contracts for personal ser-
vices (see Part 37):

TERMINATION (PERSONAL SERVICES)(APR 1984)

The Government may terminate this contract at any time upon at least 15 days' written notice by the
Contracting Officer to the Contractor. The Contractor, with the written consent of the Contracting
Officer, may terminate this contract upon at least 15 days' written notice to the Contracting Officer.

(End of clause)
(R 7-503.7 1953 JAN)
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CHAPTER TWENTY

52.212-4 Liquidated Damages--Supplies, Service, or Research and Development.
As prescribed in 12.204(a), the contracting cfficer may insert the following clause in solicitations

and contracts when a fixed-price contract is contemplated for supplies. services, or research and develop-
ment (see 12.202):

LIQUIDATED DAMAGES-SUPPLIES, SERVICES, OR RESEARCH AND DEVELOPMENT (APR 1984)

(a) If the Contractor fails to deliver the supplies or perform the services within the time specified
in this contract, or any extension, the Contractor shall, in place of actual damages, pay to the Govern-
ment as fixed, agreed, and liquidated damages, for each calendar day of delay the sum of ........ [Contract-
ing Officer inert atiount].

(b) Alternatively, if delivery or performance is so delayed, the Government may terminate this
contract in whole or in part under the Termination for Default--Supplies and Services clause in this con-
tract and in that event, the Contractor shall be liable for fixed, agreed, and liquidated damages accruing
until the time the Government may reasonably obtain delivery or performance of similar supplies or ser-
vices. The liquidated damages shall be in addition to excess costs under the Termination clause.

(c) The Contractor shall not be charged with liquidated damages when the delay in delivery or
performance arises out of causes beyond the control and without the fault or negligence of the Contrac-
tor as defined in the Termination for Default--Supplies and Serices clause in this contract.

(End of clause)
(R 7-105.5 1969 AU13)

52.212-5 Liquidated Damages-Construction.

As prescribed in 12.204(b), the contracting officer may insert the following clause in solicitations
.nd contracts for construction, except contracts on a cost-plus-fixed-fee basis (see 12.202):

LIQUIDATED DAMAGES--CONSTRUCTION (APR 1984)

(a) If the Contractor fails to complete the work within the time specified in the contract, or any
extesion, the Contractor shall pay to the Government as liquidated damages, the sum of .......... [Con-
tracting Officer insert amount] for each day of delay.

(b) If the Government terminates the Contractor's right to proceed, the resulting damage will con-
sist of liquidated damages until such reasonable time as may be required for firial completion of the work
together with any increased costs occasioned the Government in completing the work.

(c) If the Government does not terminate the Contractor's right to proceed, the resulting damage
will consist of liquidated damages until the work is completed or accepted.

(End of clause)
(R 7-602.5 1969 AUG)

(R 1-18.110(a))
(R 7-603.39 1965 JAN)

(R 1-8.709-1)

Alternate I (APR 1984). If different completion dates are specified in the contract for separate parts
or stages of the work, revise paragraph (a) of the clause to state the amount of liquidated damages for
delay of each separate part or stage of the work.

(R 7-603.39 1977 NOV)
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TITLES OF UNITED STATES CODE

1. General provisions.
2. The Congress.

3. The President.
4. Flag and Seal, Seat of Government, and the States.
5. Executive Departments and Government Officers and Employees.

6. Official and Penal Bonds.
7. Agriculture.
8. Aliens and Nationality.
9. Arbitration.

10. Armed Forces.
11. Bankruptcy.

12. Banks and Banking.
13. Census.
14. Coast Guard.
15. Commerce and Trade.
16, Conservation.
17. Copyrights.
18. Crimes & Criminal Procedure.
19. Customs Duties.
20. Education.
21. Food and Drigs.
22. Foreign Relations and Intercourse.
23. Highways.
24. Hospitals, Asylums, and Cemeteries.
25. Indians.
26. Internal Revenue Code.
27. Intoxicating Liquors.
28. Judiciary and Judicial Procedure.
29. Labor.
30. Mineral Lands & Mining.
31. Money and Finance.
32. National Guard.
33. Navigation and Navigable Waters.
34. Navy (See Title 10, Armed Forces).
35. Patents.
36. Patriotic Societies and Observances.
37. Pay and Allowances of the Uniformed Services.
38. Veterans' Benefits
39. The Postal Service.
40. Public Buildings, Property, and Works.
41. Public Contracts.
42. The Public Health and Welfare.
43. Public Lands.
44. Public Printing and Documents.
45. Railroads.
46. Shipping.
47. Telegraphs, Telephones, and Radiotelegraphs.
48. Territories and Insular Possessions
49. Transportation.
50. War and National Defense.
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TITLE 41
PUBLIC CONTRACTS

CHAPTER 7 - OFFICE OF FEDERAL PROCUREMENT POLICY

§ 401. Congresslonal declaration of policy

It is the policy of the Congress to promote economy, effiiency and effectiveness in the procure-
ment of property and services by the executive branch of the Federal Government by -

(1) promoting full and open competition;

(2) establishing policies, procedures, and practices which will provide the Government with pro-
perty and services of the requisite quality, within the time needed, at the lowest reasonable cost;

(3) promoting the development of simplified uniform procurement processes,

(4) promoting the participation of small business concerns;

(5) supporting the continuing development of a competent, professional work force;

(6) eliminating fraud and waste in the procurement process;

(7) eliminating redundant administrative requirements placed on contractor and Federal procure-
ment officials;

(8) promoting fair dealings and equitable relationships with the private sector;

(9) ensuring that payment is made in a timely manner and only for value received;

(10) requiring, to the extent practicable, the use of commercial prcducts to meet the
Government's needs;

(11) requiring that personal services are obtained in accordance with applicable personnel pro-
cedures and not by contract;

(12) ensuring the development of procurement policies that will accommodate emergencies and
wartime as well as peacetime requirements; and

(13) promoting, whenever feasible, the use of specifications which describe needs in terms of
functions to be performed or the performance required.

(Pub.L. 96-83, § 2, Oct. 10, 1979, 93 Stat. 648, amended Pub.L. 98-191, § 3, Dec, 1, 1983, 97 Stat. 1325.)

§ 402. Congressional findings and purpose

(a) The Congress finds that economy, efficiency, and effectiveness in the procurement of property
and services by the executive agencies will be improved by establishing an office to exercise responsibility
for procurement policies, regulations, procedures, and forms.

(b) The purpose of this chapter is to establish an Office of Federal Procurement Policy in the
Office of Management and Budget to provide overall direction of procurement policies, regulations, pro-
cedures, and forms for executive agencies in accordance with applicable laws.

(Pub.L. 93-400, § 3, Aug. 30, 1974, 88 Stat. 796.)

§ 403. Definition

As used in this chapter --

(I) the term 'executive agency' means --
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(A) an executive department specified in § 101 of Title 5;

(B) a military department specified in § 102 of such Title;

(C) an independent establishment as defined in § 104(1) of such Title; and

(D) a wholly owned Government corporation fully subject to '.he provisions of chapter 91 of
Title 31;

(2) the term "procurement" includes all stages of the process of acquiring property or services,
beginning with the process for determining a need for property or services and ending with contract
completion and closeout;

(3) the term "procurement system" means the integration of the procurement process, the profes-
sional development of procurement personnel, and the management structure for carrying out the pro-
curement function;

(4) the term "single system of Government-wide procurement regulations" means (A) a single
Government-wide procurement regulation issued and maintained jointly by the General Services
Administration, the Department of Defense, and the National Aeronautics and Space Administration,
pursuant to their respective authorities, title III of the Federal Property and Administrative Services Act
of 1949 (41 U.S.C. § 251 et seq.), chapter 137 of Title 10, and the National Aeronautics and Space Act of
1958 (42 U.S.C. § 2451 et seq.), and (B) agency acquisition regulations implementing and supplementing
the Governrsent-wide procurement regulation issued as provided in clause (A), which shall be limited to
(i) regulations essential to implement Government-wide policies and procedures within the agency and
(ii) additional policies and procedures required to satisfy the specific and unique needs of the agency; and

(5) the term "standards" means the criteria for determining the effectiveness of the procurement
system by measuring the performance of the various elemants of such system; and

(6) the term "competitive procedures" means procedures under which an agency enters into a
contract pursuant to full and open competition;

(7) the term 'full and open competition', when used with respect to a procurement, means that
all reasonable sources are permitted to submit sealed bids o. competitive proposals on the procurement;
and ""

(8) the term "responsible source" means a prospective- contractor who -

(A) has adequate financial resources to perform the contract, or the ability to obtain such
resources;

(B) is able to comply with the required or proposed delivery or performance schedule, taking
into consideration all existing commercial and Government business commitments;

(C) has a satisfactory performance record;

(D) has a satisfactory record of integrity and business ethics;
(E) has the necessary organization, experience, accounting and operational controls, and techni-

cal skills, or the ability to obtain such organization, experience, controls, and skills,
(F) has the necessary production, construction, and technical equipment ard facilities, or the

ability to obtain such equipment and facilities; and

(G) is otherwise qualified and eligible to receive an award under applicable laws and regulations.

(9) The term 'technical data' means recorded information (regardless of the form or method of
the recording) of a scientific or technical nature (including comptiter software documentation) relating to
supplies procured by an agency. Such term does not include computer software or finaticia!, administra-
tive, cost or pricing, or management data or other information incidental to contract administration;

(10)(A) the term 'major system' means a combination of elements that will function together to
produce the capabilities required to fulfill a mission need, which elements may include hardware, equip-
ment, software or any .ombination thereof, but exludes tonstruction mi olier improvements to real pro-
perty; and
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(B) a system shall be considered a major system if (i) the Department of Defense is responsible
for the system and the total expenditures for research, development, test and evaluation for the system
are estimated to be more than $75,000,000 (based on fiscal year 1980 constant dollars) or the eventual

KJ;' total expenditure for procurement of more than $300,000,000 (based on fiscel year 1980 constant dollars);
(ii) a civilian agency is responsible for the system and total expenditures for the system ae estimated to
exceed $750,000 (based on fiscal year 1980 constant dollars) or the dollar threshold for a 'major system'
established by the agency pursuant to Office of Management and Budget (OMB) Circular A-109, entitled
system is designated a 'major system' by the head of the agency responsible for the system; and

(11) The term 'item', 'item of supply', or 'supplies' means any individual part, component,
subassembly, assembly, or subsystem integral to a major system, and other property which may be
replaced during the service life of the system, and includes spare parts and replenishment spare parts, but
does not include packaging or labeling associated with shipment or identification of an 'item'.

(Pub.L. 93-400, § 4, Aug 30, 1974, 88 Stat 797, amended Pub.L. 96-83, § 3 Oct 10, 1979, 93 Stat 649;
Pub.L. 98-191,§ 4 Dec 1, 1Q83, 97 Stat 1326.) HR4170 (1984) Co.npetition in Contracting Act of 1984.
HR 4209, The Small Business and Federal Procurement Competition Enhancement Act of 1984.

§ 404. Establishment of Office of Federal Procurement Policy; appointment of Administrator

(a) There is established in the Office of Management and Budget an office to be known as the
Office of Federal Procurement Policy (hereinafter referred to as the "Office).

(b) There shall be at the head of the Office an Administrator for Federal Procurement Policy
(hereinafter referred to as the 'Administrator'), who shall be appointed by the President, by and with the
advice and consent of the Senate.

(Pub.L. 93-400, § 5, Aug. 30, 1974, 88 Stat. 797.)

§ 405. Authority and functions of the Administrator

(a) Development of pro,.;urement policy; leadership

The Administrator shall provide overall direction of procurement policy and leadership in the
development of procurement systems of the executive agencies. To the extent that the Administrator con-
siders appropriate, in carrying out the policies and functions set forth in this chapter, and with due regard
for applicable laws and the program activities of the executive agency, the Administrator may prescribe
Government-wide procurement policies which shall be implemented in the single system of
Government-wide procurement regulations and shall be followed by executive agencies in the procure-
ment of--

(1) property other than real property in being;

(2) services, including research and development; and

(3) construction, alteration, repair, or maintenance of real property.

(b) Government-wide procurement regulations

In. ary instance in which the Administrator determines that the Department of Defense, the
National Aeronautics and Space Administration, and the General Services Administration are unable to
agree on or fail to issue Government- wide regulations, procedures and forms in a timely manner, the
Administrator may, with due regard for applicable laws and the program activities of the executive agen-
cies and consistent with the policies and functions set forth in this chapter, prescribe Government-wide
regulations, procedures and forms which shall be followed by executive agencies in the procurement of--

(I) property other than real property in being;

(2) services, including research and development; and

(3) construction, alteration, repair, or maintenance of real property.
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(c) Noninterference with executive agencies
The authority of the Administrator under this chapter shall not be construed to -

(1) impair or interfere with the determination by executive agencies of their need for, or their use
of, specific property, services, or construction, including particular specifications therefore or

(2) interfere with the determination by executive agencies of specific actions in the award or
admifiistration of procurement contracts.

(d) Enumeration of included functions

The functions of the Administrator shall include --

(1) providing leadership and ensuring action by the executive agencies in the establishment,
development and maintenance of the single system of simplified Government-wide procurement regula-
tions and resolving differences among the executive agencies in the development of simplified
Government-wide procurement regulations, procedures and forms;

(2) coordinating the development of Government-wide procurement system standards that shall
be implemented by the executive agencies in their procurement systems;

(3) providing leadership and coordination in the formation of the executive branch position on
legislation relating to procurement;

(4) providing for a computer-based Federal Procurement Data System which shall be located in
the General Services Administration (acting as executive agent for the Administrator) and shall collect,
develop, and disseminate procurement data;

(5) providing for a Federal Acquisition Institute which shall be located in the General Services
Administration (acting as executive agent for the Administrator) and shall --

(A) foster and promote Government-wide career management programs for a professional pro-
curement work force; and

(B) promote and coordinate Government-wide research and studies to improve the procurement
process and the laws, policies, methods, regulations, procecures, and forms relating to procurement by
the executive agencies;

(6) establishing criteria and procedures to ensure the effective and timely solicitation of the
viewpoints of interested parties in the development of procurement policies, regulations, procedures and
forms;

(7) developing standard contract forms and contract language in order to reduce the
Government's cost of procuring property and services and the private sector's cost of doing business
with the Government; and

(8) completing action, as appropriate, on the recommendations of the Commission on Govern-
ment Procurement.

(e) Consultation; assistance of existing executive agencies; advisory committees and interagency
groups

In carrying out the functions set forth in subsection (d), the Administrator --
(1) shall consult with the affected executive agencies, including the Small Business Administra-

tion;

(2) may, with the concurrence of the heads of affected executive agencies, designate an executive
agency or executive agencies to assist in the performance of such functions; and

(3) may establish advisory committees or other interagency groups to assist in providing for the
establis inent, development, and maintenance of a single system of simplified Government-wide procure-
ment gulations and to assist in the performance of any of the other functions which the Administrator
consi rs appropriate.

(f) Oversight of regulations promulgated by other agencies relating to procurement
The Director of the Office of Management and Budget may deny the promulgation of of rescind

any Government-wide regulation or final rule or regulation of any executive agency relating to
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procurement if the Administrator determines that such rule or regulation is inconsistent with the policies
set forth in § 401 of this title or any policies, regulations, or procedures issued pursuant to subsection (a)
of this section.

(g) Assignment, delegation, or transfer of functions prohibited

Except as otherwise provided by law, no duties, functions, or responsibilities, other than those
expressly assigned by this chapter, shall be assigned, delegated, or transferred to the Administrator.

(h) Automatic data processing and telecommunications equipment; real property procurement;
Office of Management and Budget

Nothing in this chapter shall be construed to --

(1) impair 3r affect the authorities or responsibilities conferred by the Federal Property and
Administrative Services Act of 1949 [41 U.S.C. § 251 et seq.] with respect to the procurement of
automatic data processing and telecommunications equipment and service or of real property; or

(2) limit the current authorities and responsibilities of the Director of the Office of Management
and Budget.

(i) Recipients of Federal grants or assistance

(I) With due regard to applicable laws and the program activities of the executive agencies
administering Federal programs of grants or assistance, the Administrator may prescribe Government-
wide policies, regulations, procedures, and forms which the Administrator considers appropriate and
which shall be followed by such executive agencies in providing for the procurement, to the extent
required under such programs, of property or services referred to in clauses (1), (2), and (3) of subsection
(a) of this section by recipients of Federal grants or assistance under such programs.

(2) Nothing in paragraph (1) shall be construed to --

(A) permit the Administrator to authorize procurement or supply support, either directly or
indirectly, to recipients of Federal grants or assistance; or

(B) authorize any action by such recipients contrary to State and local laws, in the case of pro-

grams, to provide Federal-grants or assistance to States and political subdivisions.

(Pub.L. 93-4006, § 6 Aug 30, 1974, 88 Stat 797, amended Pub.L 96-83, § 4 Oct 10, 1979, 93 Stat. § 49;
Pub.L. 98-191, § 5, Dec 1, 1983, 97 Stat. 1326.)

§ 406. Administrative powers

Upon the request of the Administrator, each executive agency is directed to --
(1) make it services, personnel, and facilities available to the Office to the greatest practicable

extent for the performance of functions under this chapter; and

(2) except when prohibited by law, furnish to the Administrator and give him access to all infor-
mation and records in its possession which the Administrator may determine to be necessary for the per-
formance of the functions of the Office.

(Pub.L. 93-400, § 7, Aug. 30, 1974, 88 Stat. 798.)

§ 407. Responsiveness to Congress

(A) Annual reports on activities

The Administrator shall keep the Congress and its duly authorized committees ful!y and currently
informed of the major activities of the Office of Federal Procurement Policy, and shall submit a report
thereon to the House of Representatives and the Senate annually and at such other times as may be
necessary for this purpose.
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(b) Submission of policy matter or regulation to Congressional committees

At least 30 days prior to the effective date of any policy or regulation prescribed under § 405(a) of
this title, the Administrator shall transmit to the Congress a report on the proposed policy or regulation.
Such report shall include --

(1) a full description of the policy or regulation;

(2) a summary of the reasons for the issuance of such policy or regulation; and

(3) the names and positions of employees of the Office who will be made available, prior to such
effective date, for full consultation with such Committees regarding such policy or regulation.

(c) Waiver of notice requirement by President

In the case of an emergency, the President may waive the notice requirement of subsection (b) of
this section by submitting in writing to the Congress his reasons therefor at the earliest practicable date
on or before the effective date of any policy or regulation.

(Pub.L. 93-4009 § 8, Aug 30, 1974, 88 Stat 798, amended Pub.L. 96-83, § 5 Oct 10, 1979, 93 Stat 651; Pub.
L. 98-191, § 8(a), Dec 1, 1983, 97 Stat 1331.)

§ 408. Applicability of existing laws

The authority of an executive agency under any other law to prescribe policies, regulations, pro-
cedures, and forms for procurement is subject to the authority conferred in § 405 of this title. (Pub.L.
93-400, 9, Aug. 30, 1974, 88 Stat. 799)

§ 409. Effect on existing regulations

Procurement policies, regulations, procedures, or forms in effect on December 1, 1983, shall con-
tinue in effect, as modified from time to time, until repealed, amended, or superseded by policies, regula-
tions, procedures, or forms promulgated by the Administrator.

(Pub.L. 93-400 § 10, Aug 30, 1974, 88 Stat 799, amended Pub.L. 96-83,§ 61, Oct 10, 1979, § 9 Stat 651;
Pub.L 98-191, § 8(b), Dec 1, 1983, 97 Stat 1331.)

§ 410. Authorization of appropriations
There are authorized to be appropriated to carry out the provisions of this chapter, and for no

other purpose, $4,500,000 for the fiscal year ending September 30, 1984, and for each of the three
succeeding fiscal years.

(Pub.L. 93-400, § 11, Aug 30, 1974, 88 Stat 799, amended Pub.L. 96-83, § 7, Oct 10, 1979, 93 Stat 651;
Pub.L. 98-191,§ 6, Dec 1, 1983, 97 Stat 1329.)

§ 411. Delegation of autl.arity by Administrator

(a) The Administrator may delegate, and authorize successive redelegations of, any authority, func-
tion, or power of the Administrator under this chapter (other than the authority to provide overall direc-
tion of Federal procurement policy and to prescribe policies and regulations to carry out such policy), to
any other executive agency with the consrnt of the head of such executive agency or at the direction of
the President.

(b) The Administrator may make and authorize such delegations within the Office as he determines
to be necessary to carry out the provisions of this chapter.

(Pub.L. 93-400, § 12, Aug 30, 1974, 88 Stat 799 amended Pub.L. 96-83, § 8, Oct 10, 1979, 93 Stat 652;
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Pub.L. 98-191 § 8(c), Dec 1, 1983, 97 Stat 1331.)

§ 412. Comptroller General's access to Information from Administrator, rule making procedure

(a) The Administrator and personnel in his Office shall furnish such information as the Comptroller
General may require for the discharge of his responsibilities. For this purpose, the Comptroller General
or his representatives shall have access to all books, documents, papers, and records of the Office.

(b) The Administrator shall, by regulation, require that formal meetings of the Office, as designated
by him, for the purpose of developing procurement policies and regulations shall be open to the public,
and that public notice of each such meeting shall be giver not less than ten days prior thereto.

(Pub.L. 93-400, § 14, Aug. 30, 1974, 88 Stat. 800, amended Pub.L. 96-83, § 9, Oct. 10, 1979, 93 Stat. 652.)

§ 413. Tests of innovative procurement methods and procedures

(a) The Administrator may develop innovative procurement methods and procedures to be tested
by selected executive agencies. The innovative procurement methods and procedures tested under this
subsection shall be consistent with the policies set forth in § 401 of this title. In Oleveloping any program
to test innovative procurement methods and procedures under this subsection, the Administrator shall
consult with the heads of executive agencies to --

(1) ascertain the need for and specify the objectives of such program;
(2) develop the guidelines and procedures for carrying out such program and the criteria to be

used in measuring the success of such program;

(3) evaluate the potential costs and benefits which may be derived from the innovative procure-
ment methods and procedures tested under such program;

(4) select the appropriate executive agencies or components of executive agencies to carry out
such program;

.... ... . (5) specify the categories and types of products or services to be procured under such program;
and

(6) develop the methods to be used to analyze the results of such program. A program to test
innovative procurement methods and procedures may not be carried out unless approved by the heads of
the executive agencies selected to carry out such program.

(b) If the Administrator determines that it is necessary to waive the application of any provision of
law in order to carry out a proposed program to test innovative procurement methods and procedures
under subsection (?,) of this section, the Administrator shall transmit notice of the proposed program to
the Committee on Government Operations of the House of Representatives and the Committee on
Governmental Affairs of the Senate and request that such committees take such action as may be neces-
sary to provide .hat such provision of law does not apply with respect to the proposed program. The
notification to Congress shall include a description of the proposed program (including the scope and
purpose of the proposed program), the procedures to be followed in carrying out the proposed program,
the provisions of law affected and any provision of law the application of which must be waived in order
to carry out the proposed program and the executive agencies involved in carrying out the proposed pro-
gram.

(Pub.L. 93-400, § 15, as added Pub.L. 98-191, § 7, Dec. 1, 1983, 97 Stat. 1329.)

§ 414. Executive agency responsibilities

To further achieve effective, efficient, and economic administration of the Federal procurement sys-
tem, the head of each executive agency shall, in accordance with applicable laws, Government-wide poli-
cies and regulations, and good business practices --
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(1) increase the use of effective competition in procurement by the executive agency;

(2) establish clear lines of authority, accountability, and responsibility for procurement decision
making within the executive agency, including placing the procurement function at a sufficiently high
level in the executive agency to provide --

(A) direct access to the head of the major organizational element of the executive agency
served; and

(B) comparative equality with organizational counterparts;

(3) designate a senior procurement executive who shall be responsible for management direction
of the procurem~ent system of the executive agency, including implementation of the unique procurement
policies, regu!ations, and standards of the executive agency; and

(4) develop and maintain a procurement career management program in the executive agency to
assure an adequate professional work force.

(Pub.L. 93-400, § 16, as added Pub.L. 98-191,§ 7, Dec. 1, 1983, 97 Stal. 1330.)

§ 415. Studies and reports

(a) The Administrator shall conduct studies and issue a report on the extent of competition in the
award of subcontracts by Federal prime contractors including an evaluation of the data available on sub-
contracts awarded in fiscal year 1982 with respect to (1) the source selection method used in awarding
such subcontracts, (2) the type of subcontracts awarded, (3) the dollar value of such subcontracts, (4) the
size of the subcontractors which were awarded the subcontract (by number of employees), and (5) the
geographical location of such subcontractors. The report shall also include recommendations for
improvements, if appropriate, in the extent of competition in the awarding of subcontracts and in the col-
lection of data on such subcontract awards.

(b) The report required under subsection (a) of this section shall be submitted to the Committee on

Government Affairs of the Senate and the Committee on Government Operations of the House of --,

Representatives not later than April 15, 1984.

(Pub.L. 93-400, § 17, as added Pub.L. 98-191, § 7, Dec 1, 1983, 97 Stat. 1330.)

Procurement Notice

§ 416(aXl) Except as provided in subsection (c) --
(A) An executive agency intending to --

(i) solicit bids or proposals for a contract for property or services for a price expected to
exceed $25,000,

(ii) place an order, expected to exceed $25,000, under a basic agreement, basic ordering agree-
ment, or similar arrangement, shall furnish for publication by the Secretary of Commerce a notice
described in subsection (b), or

(iii) solicit bids or proposals for a contract for property or services for a price expected to
exceed $10,000, if there is not a reasonable expectation that at least two offers will be received from
responsive and responsible offerors, and

(B) an e.ecutive agency intending to solicit bids or proposals for a contract for property or ser-
vices shall post, for a period of not less than ten days, in a public place at the contracting office issuing
the solicitation described in subsection (f) --

(i) in the case of an executive agency other than the Department of Defense, if the contract is
for a price expected to exceed $10,000, but not to .xceed $25,000; and
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(ii) in the case of the Department of Defense, if the contract is for a price expected to exceed
$5,000, but not to exceed $25,000; and

• .. ,.,(C) an executive agency awarding a contract for property or services for a price exceeding
$25,000, or placing an order referred to in clause (A)(ii) exceeding $25,00, shall furnish for publication
by the Secretary of Commerce a notice announcing the award or order if ,here is likely to be any sub-
contract under such contract or order.

(2) The Secretary of Commerce shall publish promptly in the Commerce Business Daily each
notice required by paragraph (1).

(3) Whenever an executive agency is required by paragraph (IXA) to furnish a notice to the
Secretary of Commerce, such executive agency may not --

(A) issue the solicitai~on earlier than 15 days after the day on which the notice is published by
the Secretary of Commerce; or

(B) establish a deadline for the submission of all bids or proposals in response to the notice
required by paragraph (1)(A) that --

(i) in the case of an order under a basic agreement, basic ordering agreement, or similar
arrangement, is earlier than the date 30 days after the date the notice required by paragraph (lXAXii) is q
published;

(ii) in the case of a solicitation for research and development, is earlier than the date 45 days
after the date the no'tice required by paragraph (1)(A)(i) is published; or

(iii) in any case, is earlier than the date 30 days after the date the solicitation is issued.

(b) Each notice of solicitation required by subparagraph (A) or (B) of subsection (aX) shall
include --

(1) an accurate description of the property or services to be contracted for, which description (A)
shall not be unnecessarily restrictive of competition, and (B) shall include, as appropriate, the agency
nomenclature, National Stock Number or other part number, and a brief description of the item's form,
fit, or function, physical dimensions, predominant material of manufacture, or similar information that will
assist a prospective contractor to make an informed business judgment as to whether a copy of the solici-
tation should be requested;

(2) provisions that --

(A) state whether the technical data required to respond to the solicitation will not be furnished
as part of such solicitation, and identify the source in the Government, if any, from which the technical
data may be obtained; and

(B) state whether an offeror, its product, or service must meet a qualification requirement in
order to be eligible for award, and, if so, identify the office from which the qualification requirement may
be obtained;

(3) the name, business address, and telephone number of the contracting officer;

(4) a statement that all responsible sources may submit a bid, proposal, or quotation (as appropri-
ate) which shall be considered by the agency; and

(5) in the case of a procurement using procedures nther than competitive procedures, a statement
of the reason justifying the use of such procedures and the identity of the intended source.

(c)(1) A notice is not required under subsection (a)(l) if--
(A) the notice would disclose the executive agency's needs and the disclosure of such needs

would compromise the national security;

(B) the proposed procurement would result from acceptance of --

(i) any unsolicited proposal that demonstrates a unique and innovative research concept and
the publication of any notice of such unsolicited research proposal would disclose the originality of
thought or innovativeness of the proposal or would disclose proprietary information associated with the
proposal; or
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(ii) a proposal submitted under § 9 of the Small Business Act;
(C) the procurement is made against an order placed under a requirements contract;
(D) the procurement is made for perishable subsistence supplies; or
(E) the procurement is for utility services, other than telecommunication services, and only one

source is available.
(2) The requirements of subsection (a)(l)(A) do not apply to any procurement under conditions

described in paragraph (2), (3), (4), (5), or (7) of § 303(c) of the Federal Property and Administrative Ser-
vices Act of 1949 (41 U.S.C. § 253(c)) or paragraph (2), (3), (4), (5), or (7) of § 2304(c) of Title 10,
United States Code.

(3) The requirements of subsection (a)(l)(A) shall not apply in the case of any procurement for
which the head of the executive agency makes a determination in writing, after consultation with the
Administrator for Federal Procurement Policy and the Administrator of the Small Business Administra-
tion, that it is not appropriate or reasonable to publish a notice before issuing a solicitation.

(d) An executive agency shall make available to any business concern, or the authorized represen-
tative of such concern, the complete solicitation package for any on-going procurement announced pur-
suant to a notice under subsection (e). An executive agency may require the payment of a fee, not
exceeding the actual cost of duplication, for a copy of such package.

[Pub.L. 98-577, Oct 30, 1984, 98 Stat. 3066]

Record Requirements

§ 417 (a) Each executive agency shall establish and maintain for a period of five years a computer file,
by fiscal year, containing unclassified records of all procurements, other than small purchases, in such
fiscal year. b

(b) The record established under subsection (a) shall include
(1) with respect to each procurement carried out using competitive procedures --

(A) the date of contract award;
(B) information identifying the source to whom the contract was awarded;
(C) the property or services obtained by the Government under the procurement;
(D) the total cost of the procurement;

(2) with respect to each procurement carried out using procedures other than competitive pro-
cedures --

(A) the information described in clauses (1)(A), (1)(B), (1)(C), and (1)(D);
(B) the reason under § 303(c) of the Federal Property and Administrative Services Act of 1949*- (41 U.S.C. § 253(c)'or section 2304(c) of title 10, United States Code, as the case may be, for the use of

such procedures; and
(C) the identity of the organization or activity which conducted the procurement.

(c) The information that is included in such record pursuant to subsection (b)(1) and relates to pro-
curements resulting in the submission of a bid proposal by only one responsible source shall be separately
categorized from the information relating to other procurements included in such record. The record of
such information shall be designated "noicompetitive procurements using competitive procedures.(d) Ile information included in the record established and maintained under subsection (a) shall be
transmitted to the General Services Administration and shall be entered in the Federal Procurement Data
System referred to in section 6(d)(4).

[Pub.L. 98-369, July 18, 1984. 98 Slat. 1197]
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Advocates for Competition

§ 418 (aXI) There is established in each executive agency an advocate for competition.

(2) The head of each executive agency shall --
(A) designate for the executive agency and for each procuring activity of the executive agency

one officer or employee serving in a position authorized for such executive agency on the date of enact-
ment of the Competition in Contracting Act of 1984 (other than the senior procurement executive desig-
nited pursuant to section 16(3) to serve as the advocate for competition;

(B) not assign such officer or employee any duty or responsibility that is inconsistent with the
duties and responsibilities of the advocate for competition; and

(C) provide such officer or employee with such staff or assistance as may be necessary to carry
out the duties and responsibilities of the advocate for competition, such as persons who are specialists in
engineering, technical operations, contract administration, financial management, supply management, and
utilization of small and disadvantaged business concerns.

(b) The advocate for competition of an executive agency shall --

(1) be responsible for challenging barriers to and promoting full and open competition in the pro-
curement of property and services by the executive agency;

(2) review the procurement activities of the executive agency;
(3) identify and report to the senior procurement executive of the executive agency designated

pursuant to § 16(3) -
(A) opportunities and actions taken to achieve full and open competition in the procurement

activities of the executive agency; and
(B) any condition or action which has the effect of unnecessarily restricting competition in the

procurement actions of the executive agency; and

(4) prepare and transmit to such senior procurement executive an annual report describing --

(A) such advocate's activities under this section;

(B) new initiatives required to increase competition; and
(C) barriers to full and open competition that remain;

(5) recommend to the senior procurement executive of the executive agency goals and the plans
for increasing competition on a fiscal year basis;

(6) recommend to the senior procurement executive of the executive agency a system of person-
nel and organizational accountability for competition, which may include the use of recognition and
awards to motivate program managers, contracting officers, and others in authority to promote competi-
tion in procurement programs; and

(7) describe other v.ays in which the executive agency has emphasized competition in programs
for procurement training and research.

(c) The advocate for competition for each procuring activity shall be responsible for challenging
barriers to and promoting full and open competition in the procuring activity, including unnecessarily
detailed specifications and unnecessarily restrictive statements of need.

[Pub.L. 98-369, July 18, 1984, 98 Stat. 1197]
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Technical Data Management

Rights in Technical Data

§ 418a. (a) The legitimate proprietary interest of the United States and of a contractor in technical
or other data shall be defined in regulations prescribed as part of the single system of Government-wide
procurement regulations as defined in § 4(4) of this Act. Such regulations may not impair any right of the
United States or of any contractor with respect to patents or copyrights or any other right in technical
data otherwise established by law. Such regulations shall provide, with respect to executive agencies that
are subject to the provisions of title III of the Federal Property and Administrative Services Act of 1949,
that the United States may not require persons who have developed products or processes offered or to
be offered for ,"le to the public as a condition for the procurement of such products or processes by the
United States, to provide to the United States technical data relating to the design, development, or
manufacture of such products or processes (except for such data as may be necessary for the United
States to operate and maintain the product or use the process if obtained by the United States as an ele-
ment of performance under the contract).

(bXl) Except as otherwise expressly provided by Federal statute, the regulations prescribed pur-
suant to subsection (a) shall provide, with respect to executive agencies that are subject to the provisions
of title III of the Federal Property and Administrative Services Act of 1949, that the United States shall
have unlimited rights in technical data developed exclusively with Federal funds if delivery of such data

(A) was required as an element of performance under a contract; and
(B) is needed to ensure the competitive acquisition of supplies or services that will be required

in substantial quantities in the future.

(2) Except as otherwise expressly provided by Federal statute, the regulations prescribed pur-
suant to subsection (a) shall, ovide, with respect to executive agencies that are subject to the provisions
of title III of the Fe-deral Property and Administrative Services Act of 1949, that the United States (and
each agency thereof) shall have an unrestricted, royalty-free right to use, or to have its contractors use,
for governmental purposes (excluding publication outside the Government) technical data developed
exclusively with Federal funds.

(3) The requirements of paragraphs (1) and (2) shall be in addition to and not in lieu of any other
rights that the United States may have pursuant to law.

(c) The following factors shall be considered in prescribing regulations pursuant to subsection (a):
(1) Whether the item or process to which the technical data pertains was developed --

(A) exclusively with Federal funds;
(B) exclusively at private expense; or

(C) in part with Federal funds and in part at private expense.
(2) The statement of congressional policy and objectives in § 200 of title 35, the statement of pur-

poses in § 2(b) of the Small Business Innovation Development Act of 1982 (Public Law 97-219; 15 U.S.C.
§ 638 note), and the declaration of policy in § 2 of the Small Business Act (15 U.S.C. § 631).

(3) The interest of the United States in increasing competition and lowering costs by developing
and locating alternative sources of supply and manufacture.

(d) Regulations prescribed under subsection (a) shall require that a contract for property or ser-
vices entered into by an executive agency contain appropriate provisions relating to technical data,
including provisions --

(I) defining the respective rights of the United States and the contractor or subcontractor (at any
tier) regarding any technical data to be lelivered under the contract;
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(2) specifying the technical data, if any, to be delivered under the contract and delivery schedules
for such delivery;
f (3) establishing or referencing procedures for determining the acceptability of technical data to be

delivered under the contract;
(4) establishing separate contract line items for the technical data, if any, to be delivered under

the contract;
(5) to the maximum practicable extent, identifying, in advance of delivery, technical data which is

to be delivered with restrictions on the rights of the United States to use such data;
()requiring the contractor to revise any technical data delivered under the contract to reflect i

engineering desig.: changes made during the performance of the contract and affecting the form, fit, and
function of the items specified in the contract and to deliver such revised technical data to an agency
within a time specified in the contract;

(7) requiring the contractor to furnish written assurance at the time the technical data is delivered
or is made available that the technical data is complete and accurate and satisfies the requirements of the
contract concerning technical data;

(8) establishing remedies to be available to the United States when technical data required to be
delivered or made available under the contract is found to be incomplete or inadequate or to not satisfy
the requirements of the contract concerning technical data; and

(9) authorizing the head of the agency to withhold payments under the contract (or exercise such
other remedies as the head of the agency considers appropriate) during any period if the contractor does
not meet the requirements of the con,:,ct pertaining to the delivery of technical data.

Publication of Proposed Regulations

§ 418b. (a) Except as provided in subsection (d) of this section, no procurement policy, regulation,
procedure, or form (including amendment or modifications thereto) relating to the expenditure of
appropriated funds that has (I) a significant effect beyond the internal operating procedures of the agency
issuing the procurement policy, regulations, procedures or form, or (2) a significant cost or administrative
impact on contractors or offerors, may take effect until 30 days after the procurement policy, regulation,
procedure, or form is published for public comment in the Federal Register pursuant to subsection (b).

(b) Subject to subsection (c) of thL section, the head of the agency shall cause to be published in
the Federal Register a notice of the proposed procurement policy, regulation, procedure, or form and
provide for a public comment period for receiving and considering the views of all interested parties on
such proposal. The length of such comment period may not be less than 30 days.

(c) Any notice of a proposed procurement policy, regulation, procedure, or form prepared for pub-
lication in the Federal Register shall include --

(1) the text of the proposal or, if it is impracticable to publish the full text of the proposal, a sum-
mary of the proposal and a statement specifying the name, address, and telephone number of the officer
or employee of the executive agency from whom the full text may be obtained; and

(2) a request for interested parties to submit comments on the proposal and shall include the name
and address of the officer or employee of the Government designated to receive such comments.

(dXl) The requirements of subsections (a) and (b) may be waivcd by the officer authorized to issue
a procurement policy, regulation, procedure, or form if urgent and compelling circumstances make com-
pliance with such requirements impracticable.

(2) A procurement policy, regulation, procedure, or form with respect to which the requirements
of subsections (a) and (b) are waived under paragraph (1) shall be effective on a temporary basis if --

(A) a notice of such procurement policy, regulation, procedure, or form is published in the
Federal Register and includes a statement that the procurement policy, regulation, procedure, or form is
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(B) provision is made for a public comment period of 30 days beginning on the date on which
the notice is published.

After considering the comments received, the h".d of the agency waiving the requirements of subsec-
tions (a) and (b) under paragraph (1) may issue the final procurement policy, regulation, procedure, or
form.

(b) The procedures required by the amendment made by subsection (a) shall apply with respect to
,procurement policies, regulations, procedures, or forms that ar, agency issues in final form on or after the
date which is 30 days after the date of enactment of this Act.

Annual Report on Competition

§ 419. (a) Not later than January 31 of each of 1986, 1987, 1988, 1989, and 1990, the head of each
executive agency shall transmit to each House of Congress a report including the information specified in
subsection (b).

(b) Each report under subsection (a) shall include--
(1) a specific description of all actions that the head of the executive agency intends to take dur-

ing the current fiscal year to --
(A) increase competition for contracts with the executive agency on the basis of cost and other

significant factors; and
(B) reduce the number and dollar value of noncompetitive contracts entered into by the execu-

tive agency; and

(2) a summary of the activities and accomplishments of the advocate for competition of the exe- .:e
cutive agency during the preceding fiscal year.

(2) Section 16(1) of such Act (41 U.S.C. § 415(1)) is amended to read as follows:

(1) increase the use offull and open competition in the procur-ment of property or services by the executive agency by estab-
lishing policies, procedures and practices that assure that the executive agency receives a sufficient number of sealed bids or
competitive proposals from responsible sources to fulfill the Government's requirements (including performance and delivery
schedules) at the lowest reasonable cost considering the nature of the property or services procured,'.

NOTE: §§ 416, 417, 418 and 419 were added by the Competition in Contracting Act of 1984
(HR 4170) Pub.L. 98-369 July 18, 1984. Sections 418a and 418b were added by the Small
Business and Federal Procurement Enhancement Act of 1984, Pub. L. 98- 577, Oct 30, 1984.

TRA VEL EXPENSES OF GOVERNMENT CONTRACTORS
SEC. 24 Under any contract with any executive agency, costs incurred by 'sntractor personnel for travel, including costs of

lodging, other subsistence and incidental expenses, shall be considered t, be reasonable and allowable only to the extent that
they do not exceed the rates and amounts set by subchapter I of chapter 57 of title 5, United States Code, or by the
administrator of General Services or the President (or his designee) pursuant to any provision of such subchapter. This sec-
tion shall be implemented in regulations prescribed as a part of the single system of Government-wide procurement regula-
tions as defined in § 4 of this act. [NOTE: § 24 was added by the Federal Civilian Employee and
Travel Expenses Act of 1985, P.L. 99-234.
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1.47

CENTRAL INTELLIGENCE AGENCY
PROCUREMENT AUTHORITY

50 U.S.C. § 403

Procurement Authorities

S3.(a) In the performance of its functions the Central Intelligence Agency is authorized to exercise
the authorities contained in §§ 151(cXI-6), (10), (12), (15), (17)-155 and 159 of Title 41.

(b) In the exercise of the authorities gcanted in subsection (a) of this section, the term "Agency
head' shall mean the Director, the Deputy Director, or the Executive of the Agency.

(c) The determinations and decisions provided in subsection (a) of this section to be made by the
Agency head may be made with respect to individual purchases and contracts or with respect to classes
of purchases or contracts, and shall be final. Except as provided in subsection (d) of this section, the
Agency head is authorized to delegate his powers provided in this section, including the making of such
determinations and decisions, in his discretion and subject to his direction, to any other officer or officers
or officials of the Agency.

(d) The power of the Agency head to make the determinations or decisions specified in §§
151(cX12), (15) and 154(a) of Title 41 shall not be delegable. Each determination or decision required by
§§' 151(cX12), (15), 153, or 154(a) of Title 41, shall be based upon written findings made by the official
making such determinations, which findings shall be final and shall be available within the Agency for a
period of at least six years following the date of the determination (50 U.S.C. § 403c).

(e) Notwithstanding subsection (e) of § 759 of Title 40, the provisions of § 759 of Title 40 relating
to the procurement of automatic data processing equipment or services shall not apply with respect to
such procurement by the Central Intelligence Agency.
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NATIONAL AERONAUTICS AND SPACE ADMINISTRATION

; (42 U.S.C. § 2472
et seq.)

2472. (a) There is established the National Aeronautics and Space Administration (hereinafter called
the "Administration'). The Administration shall be headed by an Administrator who shall be appointed
from civilian life by the President by and with the advice and consent of the Senate. Under the supervi-
sion and direction of the President, the Administrator shall be responsible for the exercise of all powers
and the discharge of all duties of the Administration, and shall have authority and control of all person-
nel and activities thereof.

DEPUTY ADMINISTRATOR: APPOINTMENT AND DUTIES

(b) There shall be in the Administration a Deputy Administrator, who shall be appointed from civi-
lian lbfe by the President by and with the advice and consent of the Senate and shall perform such duties
and exercise such powers as the Administrator may prescribe. The Deputy Administrator shall act for,
'and exercise the powers of, the Administrator during his absence or disability.

RESFRICTION ON ENGAGING IN ANY OTHER BUSINESS, VOCATION OR EMPLOYMENT

(c) The Administrator and the Deputy Administrator shall not engage in any other business, voca-
tion, or employment while serving as such.

FUNCTIONS OF THE ADMINISTRATION

2473. (a) The Administration, in order to carry out the purpose of this chapter, shall -

(I) plan, direct, and conduct aeronautical and space activities,

(2) arrange for participation by the scientific community in planning scientific measurements and
observations to be made through use of aeronautical and space vehicles, and conduct or arrange for the
conduct of such measurements and observations, and

(3) provide for the widest practicable and appropriate dissemination of information concerning its
activities and the results thereof.

(b)(l) The Administration shall, to the extent of appropriated funds, initiate, support, and carry out
such research, development, demonstration, and other related activities in ground propulsion technologies
as are provided for in §§ 2503 through 2509.

(2) The Administration shall initiate, support, and carry out such research, development, demons-
trations, and other related activities in solar heating and cooling technologies (to the extent that funds are
appropriated therefor) as are provided for in §§ 5503, 5504 and 5507 of this title.

(c) In the performance of its functions the Administration is authorized --
(1) to make, promulgate, issue, rescind, and amend rules and regulations governing the manner of

its operations and the exercise of the powers vested in it by law;
(2) to appoint and fix the compensation of such officers and employees as may be necessary to

carry out such functions. Such officers and employees shall be appointed in accordance with the civil ser-
vice laws and their compensation fixed in accordance with Chapter 15, and subchapter III of chapter 53
of Title 5, except that (A) to the extent the Administrator deems such action necessary to the discharge
of his responsibilities, he may appoint not more than four hundred and twenty-five of the scientific.
engineering, and administrative personnel of the Administration without regard to such laws, and may fix
the compensation of such personnel not in excess of the highest rate of grade 18 of the General Schedule,
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and (B) to the extent the Administrator deems such action necessary to recruit specially qualified
scientific and engineering talent,, he may establish the entrance grade for scientific and engineering per-
sofifiel without previous service in the Federal Government at a level up to two grades higher than the

adi p'ovided for such personnel under the General Schedule, and fix their compensation accordingly;

(3), -to,.acquire (by purchase, lease, condemnation, or otherwise), construct, improve, repair,
operate, ,and maintain laboratories, research and testing sites and facilities, aeronautical and space vehi-
cles;.quarters -and related accommodations for employees and dependents of employees of the Adminis-
tra!ion, and such other real and personal property (including patents), or any interest therein, as the
Administration deems necessary within and outside of the continental United States; to acquire by lease
or otherwise, through the Administrator of General Services, buildings or parts of buildings in the Dis-
trict.oflColumbia for the use of the Administration for a period not to exceed ten years without regard to
§ 34 of Title 40; 'to lease to others such real and personal property; to sell and otherwise dispose of real
and personal property (including patents and rights thereunder) in accordance with the provisions of the
Federal Property and Administrative Services Act of 1949, as amended and to provide by contract or
otherwise for cafeterias and other necessary facilities for the welfare of employees of the Administration
at its installations and purchase and maintain equipment therefore;

(4) to accept unconditional gifts or donations of services, money, or property, real, personal, or
mixed; tangible or intangible;

(5) without regard to § 3324 (a) and (b) of Title 31, to enter into and perform such contracts,
leases, cooperative agreements, or other transactions as may be necessary in the conduct of its work and
on such terms as it may deem appropriate, with any agency or instrumentality of the United States, or
with any State, Territory, or possession, or with any political subdivision thereof, or with any person,
firm, association, corporation, or educational institution. To the maximum extent practicable and con-
sistent with the accomplishment of the purpose of this Chapter, such contracts, leases, agreements, and
other transactions shall be allocated by the Administrator in a manner which will enable small-business
concerns to participate equitably and proportionately in the conduct of the work of the Administration;

(6) to use, with their consent, the services, equipment, personnel, and facilities of Federal and
other agencies with or without reimbursement, and on a similar basis to cooperate with other public and
private agencies and instrumentalities in the use of services, equipment, and facilities. Each department .,
and agency of the Federal Government shall cooperate fully with the Administration in making its ser-
vices, equipment, personnel, and facilities available to the Administration, and any such department or
agency is authorized, not withstanding any other provision of law, to transfer to or to receive from the
Administration, without reimbursement, aeronautical and space vehicles, and supplies and equipment
other than administrative supplies or equipment;

(7) to appoint such advisory committees as may be appropriate for purposes of consultation and
advice to the Administration in the performance of its functions;

(8) to establish within the Administration such offices and procedures as may be appropriate to
provide for the greatest possible coordination of its activities under this Chapter with related scientific
and other activities being carried on by other public and private agencies and organizations;

(9) to obtain services as authorized by § 3109 of Title 5, but at rates for individuals not to exceed
the per diem rate equivalent to the rate for GS-18;

(10) when determined by the Administrator to be necessary, and subject to such security investi-
gations as he may determine to be appropriate, to employ aliens without regard to statutory provisions
prohibiting payment of compensation to aliens;

(II) to provide by concession, without regard to § 303b of Title 40 on such terms as the Adminis-
trator may deem to be appropriate and to be necessary to protect the concessioner against loss of his
investment in property (but not anticipated profits) resulting from the Administration's discretionary acts
and decisions, for the construction, maintenance, and operation of all manner of facilities and equipment
for visitors to the several installations of the Administration and in connection therewith, to provide ser-
vices incident to the dissemination of information ccncerning its activities to such visitors, without charge
or with a reasonable charge therefor (with this authority being in addition to any other authority which
the Administration may have to provide facilities, equipment, and services for visitors to its installations).
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A d6ncsion agreement under this paragraph may be negotiated with any qualified proposer following
due consideration.to all proposals received after reasonable public notice of the intention to contract. The
con cessioner shall be afforded-a reasonable opportunity to make a profit commensurate with the capital . .
invesited and the obligations assumed, and the consideration paid by him for the concession shall be based
on the' probable value of such opportunity and not on maximizing revenue to the United States. Each

concession agreement shall specify the manner in which the concessioner's records are to be maintained
'and 'shall provide 'for-access to any such records by the Administration and the Comptroller General of

he united States for a period of five years after the close of the business year to which such records
relate. A concessioner may be accorded a possessory interest, consisting of all incidents of ownership
except legal title (which shall vest in the United States), in any structure, fixture, or improvement he con-
structs or locates upon land owned by the United States; and, with the approval of the Administration,
such possessory interest may be assigned, transferred, encumbered, or relinquished by him, and unless
6therwise provided by contract, shall not be extinguished by the expiration or other termination of the
concession and may not be taken for public use without just compensation;

(12) with the approval of the President, to enter into cooperative agreements under which
members of the Army, Navy, Air Force, and Marine Corps may be detailed by the ippropriate Secretary
for services in the performance of functions under this Act to the same extent a-, that to which they
might be lawfully assigned in the Department of Defense.

(13) (A) to consider, ascertain, adjust, determine, settle, and pay, on behalf o: the United States, in
full satisfaction thereof any claim of $25,000 or less against the United States for b ,dily injury, death, or
damage to or loss of real or personal property resulting from the conduct of the Administration's func-
tions as specified in subsection (a) of this section, where such claim is presented to the Administration in
writing within two years after the accident or incident out of which the claim arisei; and

(B) if the Administration considers that a claim in excess of $25,000 is meritorious and would
otherwise be covered by this paragraph, to report the facts and circumstances then -of to the Congress for
its consideration. (As amended Pub.L. 93-316, § 6, June 22, 1974, 88 Stat. 243;Pub L. 93-409, § 4, Sept 3,
1974, 88 Stat. 1070; Pub.L. 94,413, § 15 (c), Sept 17, 1976, 90 Stat. 1270; Pub.L. 95-401, § 6, Sept 30,
1978, 92 Stat. 860; Pub.L. 96-48, § 6 (a), Aug 8, 1979, 93 Stat. 349.)
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CHAPTER TWO

No Statutes
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CHAPTER THREE

STATUTES

TITLE 10

Chapter 131,

Planning and Coordination

§ 2202. Obligation of Funds: Limitation

Notwithstanding any other provision of law, an officer or agency of the Department of Defense
may obligate funds for procuring, producing, warehousing, or distributing supplies, or for related func-
tions of supply management, only under regulations prescribed by the Secretary of Defense. The purpose
of this section is to achieve the efficient, economical, and practical operation of an integrated supply sys-
tem to meet the needs of the military departments without duplicate or overlapping operations or func-
tions. Aug. 10, 1956, ch. 1041, 70A Stat. 120.
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ARMED SERVICES PROCUREMENT ACT OF 1947

j - 10 U.S.C. § 2301, et seq.
I. k (as amended)

Sec.

Chapter 137

2301. Congressional defense procurement policy.
2302. Definitions.
2303. Applicability of chapter.
2304. Contracts: competition requirements.
2305. Contracts: planning, solicitation, evaluation, and award procedures.
2305a. Major programs: competitive alternate sources.
2306. Kinds of contracts; cost or pricing data: truth in negotiation.
2306m. Cost o," pricing data: truth in negotiations.
2307. Advance piysne.its.
2308. Assignment and delegation of procurement functions and responsibilities.
2309. Allocation of appropriations.
2310. Determinations and decisions.
2311. Delegation.
2312. Remission of liquidated damages.
2313. Examination of books and records of contractor.
2314. Laws inapplicable to agencies named in § 2303 of this title.
2315. Law inapplicable to the procurement of automatic data processing

equipment and services for certain defense purposes.
2316. Disclosure of identity of contractor.
2317. Encouragement of competition and cost savings.
2318. Advocates for competition.
2319. Encouragement of new competition.

7 2320. Rights in technical data.
2321. Validation of proprietary data restrictions.
2322. Limitation on small business set-asides.
2323. Commercial pricing for spare or repair parts.
2324. Allowable costs under defense contracts.
2325. Preference for non.developmental items.
2326. Undefinitized contractual actions; restrictions.
2327. Release of technical data.

Chapter 141

2384. Supplies: identification of supplier and sources.
2384a. Supplies: economic order quantities.
2402. Prohibition of contractors limiting subcontractor sales directly

to the United States.
2403. Major weapon systems: contractor guarantees.
2404. Acquisition of petroleum: authority to waive contract procedures.
2405. Limitation on adjustment of shipbuilding contracts.
2406. Availability of cost aid pricing records.
2407. Acquisition of defenm, equipment; NATO projects.
2408. Prohibition on persons convicted.
2409. Contrac!or employees Protection.
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As amended by the Competition in Contracting Act of 1984 (Pub.L 98-369), the FY 1985 Defense
Authorization Act (HR 5167), and the Small Business and Federal Procurement Competition Enhance-
ment Act of 1984 (HR 4209). Also, by the 1986 Defense Authorization Act (§ 2638), and the Defense
Acquisition Improvement Act of 1986.

§ 2301. CongresloWal defense procurement policy

(a) The Congress finds that in order to ensure national defense preparedness, conserve fiscal
resources, and enhance defense production capability, it is in the interest of the United States that pro-
perty and services be acquired for the Department of Defense in the most timely, economic, and efficient
manner. It is therefore the policy of Congress that --

(1) full and open competitive procedures shall be used by the Department of Defense in accor-
dance with the requirements of this chapter;

(2) services and property (including weapon systems and associated items) for the Department of
Defense be acquired by any kind of contract, other than cost-plus-a-percentage-of-cost contracts, but
ir,cuding multiyear contracts, that will promote the interest of the United States;

(3) contracts, when appropriate, provide incentives to contractors to improve productivity
through investment in capital facilities, equipment, and advanced technology;

(4) contracts for advance procurement of components, parts, and materials necessary for
manufacture or for logistics support of a weapon system should, if feasible and practicable, be entered
into in a manner to achieve economic-lot purchases and more efficient production rates; and

(5) the head of an agency use advance procurement planning and market research and prepare
contract specifications in such a manner as is t.ccessary to obtain full and open competition with due
regard to the nature of the property or services to be acquired;

(6) the head of an agency encourage the development and maintenance of a procurement career
management program to ensure a professional procurement work force; and

(7) the head of an agency, in issuing a solicitation for a contract to be awarded using sealed-bid
procedures, not include in such solicitation a clause providing for the evaluation of prices under the con-
tract for options to purchase additional supplies or services under the contract unless the head of the
agency has determined that there is a reasonable likelihood that the options will be exercised.

(b) Further, it is the policy of Congress that procurement policies and procedures for the agencies
named in § 2303 of this title shall in accordance with the requirements of this chapter --

(1) promote full and open competition;

(2) be implemented to support the requirements of such agencies in time of war or national emer-
gency as well as in peacetime;

(3) promote responsiveness of the procurement .ystem to agency needs by simplifying and
streamlning procurement processes;

(4) promote the attainment and maintenance of essential capability in the defense industrial base
and the capability of the United States for industrial mobilization;

(5) provide incentives to encourage contractors to take actions and make recommendations that
would reduce the costs to the United States relating to the purchase or use of property or services to be
acquired under contracts;

(6) promote the use of commercial products whenever practicable; and

(7) require descriptions of agency requirements, whenever practicable, in terms of functions to be
performed or performance required.

(c) Further, it is the policy of Congress that a fair proportion of the purchases and contracts
entered into under this chapter be placed with small business concerns.
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§ 2302. Deflultlon

In this chapter:
(I) 'Head of an agency' means the Secretary of Defense, the Secretary of the Army, the Secre-

tary of the Navy, the Secretary of the Air Force, the Secretary of Transportation, and the Administrator
of the National Aeronautics and Space Administration.

(2) 'Competitive procedures' means procedures under which the head of an agency enters into a
contract pursuant to full and open competition. Such term also includes --

(A) procurement of architectural or engineering services conducted in accordance with title IX
of the Federal Property and Administrative Services Act of 1949 (41 U.S.C. § 541 et seq.);

(B) the competitive selection for award of basic research proposals resulting from a general soli-
citation and the peer review or scientific review (as appropriate) of such proposals;

(C) the procedures established by the Administrator of General Services for the multiple award
schedule program of the General Services Administration if-

(i) participation in the program has been open to all responsible sources; and
(ii) orders and contracts under such program result in the lowest overall cost alternative to

meet the needs of the United States;
(D) procurements conducted in furtherance of § 15 of the Small Business Act (15 U.S.C. § 644)

as long as all responsible business concerns that are entitled to submit offers for such procurements are
permitted to compete;

(E) a competitive selection of research proposals resulting from a general solicitation and peer
review or scientific review (as appropriate) solicited pursuant to § 9 of the Small Business Act (15 U.S.C.
§ 638).

(3) The terms 'full and open competition' and 'responsible source' have the same meanings pro-
vided such terms in § 4 of the Office of Federal Procurement Policy Act (41 U.S.C. § 403)

(4) 'Technical data' means recorded information (regardless of the form or method of the record-
ing) of a scientific or technical nature (including computer software documentation) relating to supplies
procured by an agency. Such term does not include computer software or financial, administrative, cost
or pricing, or management data or other information incidental to contract administration.

(5) 'Major system' means a combination of elements that will function together to produce die
capabilities required to fulfill a mission need. The elements may include hardware, equipment, software
or any combination thereof, but excludes construction or other improvements to real property. A system
shall be considered a major system if (A) the Department of Defense is responsible for the system and the
total expenditures for research, development, test and evaluation for the system are estimated to be more
than $75,000,000 (based on fiscal year 1980 constant dollars) or the eventual total expenditure for pro-
curement of more than $300,000,000 (based on fiscal year 1980 constant dollars); (B) a civilian agency is
responsible for the system and total expenditures for the system are estimated to exceed $750,000 (based
on fiscal year 1980 constant dollars) or the dollar threshold for a 'major system' established by the agency
pursuant to Office of Management and Budget (OMB) Circular A-109, entitled 'Major Systems Acquisi-
tions', whichever is greater, or (C) the system is designated a 'major system' by the head of the agency
responsible for the system.

§ 2303. Applicability of chapter
(a) This chapter applies to the procurement by any of the following agencies for its use or other-

wise, of all property (other than land) and all sources for which payment is to be made from appropri-
ated funds:

(1) The Department of Defense.
(2) The Department of the Army.
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(3) The Department of the Navy.

(4) The Department of the Air Force.

(5) The Coast Guard.

(6) The National Aeronautics and Space Administration.
(b) The provisions of this ihapter that apply to the procurement of property apply also to con-

tracts for its installation or alteration.

§ 2304. Contracts: competition requirements

(aXI) Except as provided in subsections (b), (c), and (g) and except in the case of procurement pro-
cedures otherwise expressly authorized by statute, the head of an agency in conducting a procurement
for property or services --

(A) shall obtain full and open competition through the use of competitive procedures in accor-
dance with the requirements of this chapter and the modification, to regulations promulgated pursuant to
§ 2752 of the Competition in Contracting Act of 1984; and

(B) shall use the competitive procedure or combination of competitive procedures that is best
suited under the circumstances of the procurement.

(2) In determining the competitive procedure appropriate under the circumstances, the head of an

agency -

(A) shall solicit sealed bids if--

(i) time permits the solicitation, submission, and evaluation of sealed bids;

(ii) the award will be made on the basis of price and other price-related factors;

(iii) it is not necessary to conduct discussions with the responding sources about their bids; and

(iv) there is a reasonable expectation of receiving more than one sealed bid; and

(B) shall request comretitive proposals if sealed bids are not appropriate under clause (A).

(bXl) The head of an agency may provide for the procurement of property or services covered by
this chapter using competitive procedures but excluding a particular source in order to establish or main-
tain an alternative source or sources of supply for that property or service if the head of the agency
determines that to do so--

(A) would increase or maintain competition and would likely result in reduced overal costs for
such procurement, or for any anticipated procurement, of property or services;

(B) would be in the interest of national defense in having a facility (or a producer, manufac-
turer, or other supplier) available for furnishing the property or service in case of a national emergency
or industrial mobilization; or

(C) would be in the interest of national defense in establishing or maintaining an essential
engineering, research, or development capability to be provided by an educational or other nonprofit
institution or a federally funded research and development center.

(2) An executive agency may provide for the procurement of property or services covered by
this section using competitive procedures, but excluding other than small business concerns in furtherance
of §§ 9 and 15 of the Small Business Act (15 U.S.C. §§ 639; 644).

(3) A contract awarded pursuant to the competitive procedures referred to in paragraphs (1) and
(2) shall not be subject to the justification and approval required by subsection (f)(1).

(c) The head of an agency may use procedures other than competitive procedures only when --

(1) the property or services needed by the agency are available from only one responsible source
or only from a limited number of responsible sources and no other type of property or services will
satisfy the needs of the agency;

(2) the agency's need for the property or services is of such an unusual and compelling urgency
that the United States would be seriously injured unless the agency is permitted to limit the number of
sources from which it solicits bids or proposals:
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(3) it is necessary to award the contract to a particular source or sources in order (A) to maintain
alfacility, producer, manufacturer, or other supplier available for furnishing property or services in case
of a national emergency or to achieve industrial mobilization, or (B) to establish or maintain an essential
engineering, research, or development capability to be provided by an educational or other nonprofit
institution or a federally funded research and development center;

(4) the terms of an international agreement or a treaty between the United States and a foreign
government or international organization, or the written directions of a foreign government reimbursing
the agency for the cost of the procurement of the property or services for such government, have the
effect of requiring the use of procedures other than competitive procedures;

(5) a statute expressly authorizes or requires that the procurement be made through another
agency or from a specified source, or the agency's need is for a brand name commercial item for author-
ized resale;

(6) the disclosure of the agency's needs would compromise the national security unless the
agency is permitted to limit the number of sources from which it solicits bids or proposals; or

(7) the head of the agency-
(A) determines that it is necessary in the public interest to use procedures other than competi-

tive procedures in the particular procurement concerned, and
(B) notifies the Congress in writing of such determination not less than 30 days before the

award of the contract.

(dXl) For the purposes of applying subsection (c)(l) --
(A) in the case of a contract for property or services to be awarded on the basis of acceptance

of an unsolicited research proposal, the property or services shall be considered to be available from only
one source if the source has submitted an unsolicited research proposal that demonstrates a concept --

(i) that is unique and innovative or, in the case of a service, for which the source demonstrates
a unique capability of the source to provide the service; and

(ii) the substance of which is not otherwise available to the United States, and does not resem-
Vble the substance of a pending competitive procurement, and

(B) in the case of a follow-on contract for the continued development or production of a major
system or highly specialized equipment or the continued provision of highly specialized services, ruch
property or services may be deemed to be available only from the original source and may be procured
through procedures other than competitive procedures when it is likely that award to a source other than
the original source would result in

(i) substantial duplication of cost to the United States which is not expected to be recovered
through competition, or

(ii) unacceptable delays in fulfilling the agency's needs.
(2) The authority of the head of an agency under subsection (cX7) may not be delegated.

(e) The head of an agency using procedures other than competitive procedures to procure pro-
perty or services by reason of the application of subsection (cX2) or (c)(6) shall request offers from as
many potential sources as is practicable under the circumstances.

(f)() Except as provided in paragraph (2), the head of an agency may not award a contract using
procedures other than competitive procedures unless --

(A) the contracting officer for the contract justifies the use of such procedures in writing and
certifies the accuracy and completeness of the justification;

(B) the justification is approved --
(i) in the case of a contract for an amount exceeding $100,000 (but equal to or less than

$10,000,000), by the head of the procuring activity or a delegate who, if a mcmber of the armed forces, is
a general or flag officer or, if a civilian, is serving in a position in grade GS-16 or above under the Gen-
eral Schedule (or in a comparable or higher position under another schedule); or
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4 (iii) in the case of a contract for an amount exceeding $10,000,000, by the senior procurement
executive of the agency designated pursuant to § 16(3) of the Office of Federal Procurement Policy Act
(41 U.S.C. § 414(3)) (without further delegation); and

) (C) any required notice has been published with respect to such contract pursuant to § 18 of the
Office of Federal Procurement Policy act and all bids and proposals received in response to that notice
have been considered by the head of the agency.

(2) In the case of a procurement permitted by subsection (c)(2), the justification and approval
required by paragraph (1) may be made after the contract is awarded. The justification and approval
r6quired by paragraph (1) is not required

(A) when a statute expressly requires that the procurement be made from a specified source;

(B) when the agency's need is for a brand-name co-iimercial item for authorized resale;

(C) in the case of a procurement permitted by subsection (c)(7); or

(D) in the case of a procurement conducted under (i) the Act of June 25, 1938 (41 U.S.C. § 46 et
seq.), popularly referred to as the Wagner-O'Day Act, or (ii) § 8(a) of the Small Business Act (15 U.S.C.
§ 637(a)). (Pub.L.99-145 11/8/85)

(3) The justification required by paragraph (I)(A) shall include --

(A) a description of the agency's needs;

(B) an identification of the statutory exception from the requirement to use competitive pro-
cedures and a demonstration, based on the proposed contractor's qualifications or the nature of the pro-
curement, or the reasons for using that exception;

(C) a determination that the anticipated cost will be fair and reasonable;

(D) a description of the market survey conducted or a statement of the reasons a market survey
was not conducted;

(E) a listing of the sources, if any, that expressed in writing an interest in the procurement; and

(F) a statement of the actions, if an>, the agency may take to remove or overcome any barrier
to competition before a subsequent procurement for such needs.

(4) The justification required by paragraph (l)(A) and any related information shall be made
available for inspection by the public consistent with the provisions of § 552 of title 5.

(5) In no case may the head of an agency --

(A) enter into a contract for property or services using procedures other than competitive pro-
cedures on the basis of the lack of advance planning or concerns related to the amount of funds available
to the agency for procurement functions; or

(B) procure property or services from another agency unless, such other agency complies fully
with the requirements of this chapter in its procurement ot such property or services.
The restriction contained in clause (B) is in addition to, and not in lieu of, any other restriction provided
by law.

(g)(1) In order to promote efficiency and economy in contracting and to avoid unnecessary burdens
for agencies and contractors, the regulations modified in accordance with § 2752 of the Competition in
Contracting Act of 1984 shall provide for special simplified procedures for small purchases of property
and services.

(2) For the purposes of this chapter, a small purchase is a purchase or contract for an amount
which does not exceed $25,000.

(3) A proposed purchase or contract for an amount above $25,000 may not be divided into
several purchases or contracts for le:sser amounts in order to use the small purchase procedures required
by paragraph (1).

(4) In using small purchase procedures, the head of an agency shall promote competition to the
maximum extent practicable.
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(h) For the purposes of the following laws, purchases or contracts awarded after using procedures

other than sealed-bid procedures shall be treated as if they were made with sealed-procedures.

":1 (1) The Act entitled "An Act to provide conditions for the purchase of supplies and the making
of contracts by the United States and for other purposes", approved June 30, 1936 (commonly referred to
as the "Walsh-Healey Act*) (41 U.S.C. §§ 3545).

(2) The Act entitled "An Act relating to the rate of wages for laborers and mechanics employed
on public buildings of the United States and the District of Columbia by contractors and subcontractors,
and for other purposes', approved March 3, 1931 (commonly referred to as the "Davis-Bacon Act*) (40
U:S.C. § § 276a--276a-5.)

(iXI) The Secretary of Defense shall prescribe by regulation the manner in which the Department
of Defense negotiates prices for supplies to be obtained through the use of procedures other than com-
petitive procedures, as defined in § 2302(2) of this title.

(2) The regulations required by paragraph (1) shall --
(A) specify the incurred overhead a contractor may appropriately allocate to supplies referred to

in that paragraph; and

(3) require the contractor to identify those supplies which it did not manufacture or to which it
did not contribute significant value.

(3) Such regulations shall not apply to an item of supply included in a contract for which the
price is based on established catalog or market prices of commercial items sold in substantial quantities to
the general public.

§ 2305. Contracts: planning, solicitation, evaluation, and award procedures

(aXIXA) In preparing for the procurement of property or services, the head of an agency shall --
(i) specify the agency's needs and solicit bids or proposals in a manner designed to achieve full

and open competition for the procurement;

(ii) use advance procurement planning and research; and
(iii) develop specifications in such manner as is necessary to obtain full and open competition

with due regard to the nature of the property or services to be acquired.
(B) Each solicitation under this chapter shall include specifications which --

(i) consistent with the provisions of this chapter, permit full and open competition; and

(ii) include restrictive provisions or conditions only to the extent necessary to satisfy the needs
of the agency or as authorized by law.

(C) For the purposes of subparagraphs (A) and (B), the type of specification included in a solici-
tation shall depend on the nature of the needs of the agency and the market available to satisfy such
needs. Subject to such needs, specifications may be stated in terms of --

(i) function, so that a variety of products or services may qualify;

(ii) performance, including specifications of the range of acceptable characteristics or of the
minimum acceptable standards; or

(iii) design requirements.
(2) In addition to the specifications described in paragraph (1), a solicitation for sealed bids or

competitive proposals (other than for small-purchases) shall at a minimum include --
(A) a statement of-

(i) all significant factors which the head of the agency reasonably expects to consider in
evaluating sealed bids (including price) or competitive proposals (including cost or price); and

(3) In prescribing the evaluation factors to be included in each solicitation for competitive propo-
sals, the head of an agency shall clearly establish the relattve importance assigned to the quality of the
services to be provided (including technical capability, management capability, and prior experience of
the offeror).
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(ii) the relative importance assigned to each of those factors; and

(BXi) in the case of sealed bids-

(1) a statement that sealed bids will be evaluated without discussions with the bidders; and

(II) the time and place for the opening of the sealed bids; or

(ii) in the case of competitive proposals-
(I) a statement that the proposals are intended to be evaluated with, and awards made after,

discussions with the offerors, but might be evaluated and awarded with our discussions with the offerors
and

(II) the time and place for submission of proposals.

(bXl) The head of an agency shall evaluate sealed bids and competitive proposals based solely on
the factors specified in the solicitation.

(2) All sealed bids or competitive proposals received in response to a solicitation may be rejected
if the head of the agency determines that such action is in the public interest.

(3) Sealed bids shall be opened publicly at the time and place stated in the solicitation. The head
of the agency shall evaluate the bids without discussions with the bidders and, except as provided in
paragraph (2), shall award a contract with reasonable promptness to the responsible bidder whose bid
conforms to the solicitation. The award of a contract shall be made by transmitting written notice of the
award to the successful bidder.

(4XA) The head of an agency shall evaluate competitive proposals and may award a contract --
(i) after discussions with the offerors at any time after receipt of the proposals and before the

award of the contract; or
(ii) without discussions with the offerors (other than discussions conducted for the purpose of

minor clarification) when it can be clearly demonstrated from the existence of full and open competition
or accurate prior cost experience with the product or service that acceptance of an initial proposal
without discussions would result in the lowest overall cost to the United States.

(B) In the case of award of a contract under subparagraph (A)(i), the head of the agency shall
conduct, before such award, written or oral discussions with all responsible sources who submit proposals
within the competitive range, considering only cost or price and the other factors included in the solicita-
tion.

(C) In the case of award of a contract under subparagraph (A)(ii), the head of the agency shall
award the contract based on the proposals received (and as clarified, if necessary, in discussions con-
ducted for the purpose of minor clarification).

(D) Except as provided in paragraph (2), the head of the agency shall award a contract with
reasonable promptness to the responsible source whose proposal is most advantageous to the United
States, considering only price and the other factors included in the solicitation. The head of the agency
shall award the contract by transmitting written notice of the award to such source and shall promptly
notify all other offerers of the rejection of their proposals.

(5) If the head of an agency considers that a bid or proposal evidences a violation of the antitrust
laws, he shall refer the bid or proposal to the Attorney General for appropriate action.

(c) The Secretary of Defense shall ensure that before a contract for the delivery of supplies to the
Department of Defense is entered into --

(1) when the appropriate officials of the Department are making an assessment of the most advan-
tageous source for acquisition of the supplies (considering quality, price, delivery, and other factors),
there is a review of the availability and cost of each item of supply --

(A) through the supply system of the Department of Defense: and

(B) under standard Government supply contracts, if the item is in a category of supplies defined
under regulations of the Secretary of Defense as being potentially available under a standard Government
supply contract; and
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(2) there is a review of both the procurement history of the item and a description of the item,
including, when necessary for an adequate description of the item, a picture, drawing, diagram, or other
graphic representation of the item.

(dXIXA) The Secretary of Defense shall ensure that, in preparing a solicitation for the award of a
development contract for a major system, the head of an agency consider requiring in the solicitation that
an offeror include in its offer proposals described in subparagraph (B). In determining whether to require
such proposals, the head of the agency shall give due consideration to the purposes for which the system
is being procured and the technology necessary to meet the system's required capabilities. If such propo-
sals aie requiied, the head of the agency shall consider them in evaluating the offeror's price.

(B) The proposals that the head of an agency is to consider requiring in a solicitation for the
award of a development contract are the following:

(i) Proposals to incorporate in the design of the major system items which are currently avail-
able within the supply system of the Federal agency responsible for the major system, available else-
where in the national supply system, or commercially available from more than one source.

(ii) With respect to iter-' that are likely to be required in substantial quantities during the
system's service life, proposals to incorporate in the design of the major system items which the United
States will be able to acquir .titively in the future.

(2XA) The Secretv. of Defense shall ensure that, in preparing a solicitation for the award of a
production contract for v jor system, th2 head of an agency consider requiring in the solicitation that
an offeror include in its offer proposals described in subparagraph (B). In determining whether to require
such proposals, the head of the agency shall give due consideration to the purposes for which the system
is being procured and the technology necessary to meet the system's required capabilities. If such propo-
sals arc required, the head of the agency shall consider them in evaluating the offeror's price.

(B) The proposals that the head of an agency is to consider requiring in a solicitation for the
award of a production contract are proposals identifying opportunities to ensure that the United States
will be able to obtain on a competitive basis items procured in connection with the system that are likely
to be reprocured in substantial quantities during the service life of the system. Proposals submitted in
response to such requirement may include the following:

(i) Proposals to provide to the United States the right to use technical data to be provided
under the contract for competitive reprocurement of the item, together with the cost to the United
States, if any, of acquiring such technical data and the right to use such data.

(ii) Proposals for the qualification of or development of multiple sources of supply for the
item.

(3) If the head of an agency is making a noncompetitive award of a development contract or a
production contract for a major system, the factors specified in paragraphs (1) and (2) to be considered in
evaluating an offer for a contract may be considered as objectives in negotiating the contract to be
awarded.

§ 2305a. Major programs: competitive alternative sources

(aXI) The Secretary of Defense may not begin full-scale development under a major program until

(A) the Secretary prepares an acquisition strategy for the program; iad

(B) the Secretary submits to the Committees on Armed Services of the Senate and House of
Representatives a report describing the acquisition strategy for that program.

(2) The report required by paragraph (1)(B) shall be submitted not later than the date of the sub-
mission of the President's budget to Congress for the fiscal year for which the initial request is made for
appropriations for full-scale development of the program.

(3) If the Secretary proposes to revise an acquisition strategy prepared under paragraph (1) after
the report on that strategy is submitted under that paragraph, the Secretary shall submit to the
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committees a report describing the proposed revision. Such a revision may not be implemented until 60
days after the date on which the report on the revision is received by those committees.

(4) The Secretary shall ensure that contracts for each major program are awarded in accordance
with the-acquisition strategy for such program.

(bXl) 'The acquisition strategy prepared under subsection (a) for a major program shall provide
that, there will'be competitive alternative sources available for the system (and each major subsystem)
under the program throughout the period from the beginning of full-scale development through the end
of production.

(2) In carrying out this subsection, the Secretary may provide that the requirement for competi-
tive alternative sources for a system or subsystem is satisfied even though the sources for that system or
subsystem do not develop or produce identical systems if the systems developed or produced serve simi-
lar functions and compete effectively with each other. (Pub.L 99-145)

(cXl) In preparing an acquisition strategy for a major program, the Secretary may waive subsec-
tion (b) with respect to full-scale development of that program if the Secretary determines that the appli-
cation of that subsection to full-scale development of that program --

(A) would not materially reduce the technological risks associated with the program;

(B) would not likely result in an improvement in design commensurate with the additional cost;

(C) would result in unacceptable delays in fulfilling the needs of the Department of Defense; or

(D) would be adverse to the national security interests of the United States.

(2) In preparing an acquisition strategy for a major program, the Secretary may waive the
requirement of subsection (b) with respect to production under the program if the Secretary determines
that the application of that subsection to production under the program --

(A) would increase the total cost for the program;

(B) would result in unacceptable delays in fulfilling the needs of the Department of Defense; or
(C) would be adverse to the national security interests of the United States. 0

(3) If the Secretary grants a waiver under paragraph (1) or (2), the report submitted under sub-
section (a) with respect to that program --

(A) shall include notice that the waiver has been made; and

(B) shall set forth the reasons for the waiver, together with supporting documentation of com-
parative cost and schedule estimates and other background material.

(4) The Secretary shall separately exercise the authority under paragraphs (1) and (2) for each
major defense acquisition program.

(d) In this section:

(I) 'Major program" means a major defense acquisition program, as such term is defined in §
139a(a) of this title.

(2) "Major subsystem', with respect to a major program, means a subsystem of the system
developed under the program that is purchased directly by the United States and for which --

(A) the amount for research, development, test and evaluation is 10 percent or more of the
amount specified in § 139a(a)(l)(B) of this title as the research, development, test and evaluation funding
criterion for identification of a major defense acquisition program; or

(B) the amount for production is 10 percent or more of the amount specified in § 139a(a)(1)(B)
of this title as the production funding criterion for identification of a major defense acquisition program.

(Added Pub L 99-145, Title IX B & 912(a)(1), Nov 8 1985, 99 Stat 685.)

Effective Date: Section 912(b) of Pub L. 99-145 provided that: § 2305a of title 10 United States Code, as
added by subsection (a) (enacting this section), shall apply with respect to major defense acquisition pro-
grams for which funds for full-scale development are first requested for a fiscal year after fiscal year 1986.
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§ 2306. Kinds of contracts.
(a) The cost-plus-i-percentage-of-cost system of contracting may not be used. Subject to the limita-

tion in the preceding sentence, the other provisions of this section, and other applicable provisions of
law, the'head of-an agency, in awarding contracts under this chapter after using procedures other than
sealed-bid procedures, may enter into any kind of contract that he considers will promote the best
interests of the United States.

(b) Each contract awarded under this chapter after using procedures other than sealed-bid pro-
cedures shall contain a warranty, determined to be suitable by the head of the agency, that the contractor
has employed or retained no person or selling agency to solicit or obtain the contract under an under-
standing or agreement for a commission, percentage, brokerage, or contingent fee, except a bona fide
employee or established commercial or selling agency maintained by him to obtain business. If a contrac-
tor breaks such a warranty the United States may annul the contract without liability or may deduct the
commission, percentage, brokerage, or contingent fee from the contract price or consideration.

(c) No cost contract, cost-plus-a-fixed-fee contract, or incentive contract may be made under this
chapter unless the head of the agency determines that such a contract is likely to be less costly to the
United States than any other kind of contract or quality required except under such a contract.

(d) The fee for performing a cost-plus-a-fixed-fee contract for experimental, developmental, or
research work may not be more than 15 percent of the estimated cost of the contract, not including the
fee. The fee for performing a cost-plus-a-fixed-fee contract for architectural or engineering services for a
public work or utility plus the cost of those services to the contractor may not be more than 6 percent of
the estimated cost of that work or project, not including fees. The fee for performing any other cost-
plus-a- fixed-fee contract may not be more than 10 percent of the estimated cost of the contract, not
including the fee. Determinations under this subsection of the estimated costs of a contract or project
shall be made by the head of the agency at the time the contract is made,

(e) Each cost contract and each cost-plus-a-fixed-fee contract shall provide for notice to the agency
by the contractor before the making, under the prime contract, of--

(I) a cost-plus-a-fixed-fee subcontract; or
(2) a fixed-pi.ce subcontract or purchase order involving more than the greater of (A) the small

purchase amount under § 2304(g) of this title or (B) 5 percent of the estimated cost of the prime con-
tract.

(f) So-Called truth-in-negotiations provisions relating to cost or pricing data to be submitted by
certain contractors and subcontractors are provided in § 2306a of this title.

(gX1) The head of an agency may enter into contracts for periods of not more than five years for
the following types of services (and items of supply related to such services) for which funds would oth-
erwise be available for obligation only within the fiscal year for which appropriated --

(A) operation, maintenance, and support of facilities and installations;

(B) maintenance or modification of aircraft, ships, vehicles, and other highly complex military
equipment;

(C) specialized training necessitating high quality instructor skills (for example, pilot and air-
crew members; foreign language training); and

(D) base services (for example, ground maintenance; in-plane refueling; bus transportation;
refuse collection and disposal); whenever he finds that --

(i) there will be a continuing requirement for the services consonant with current plans for the
proposed contract period;

(ii) the furnishing of such services will require substantial initial investment in plant or equip-
ment, or the incurrence of substantial contingent liabilities for the assembly, training, or transportation of
a specialized work force: and

(iii) the use of such contract will promote the interests of the United States by encouraging
effective competition and promoting economics in operation.
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(2)..In entering into such contracts, the head of the agency shall be guided by the following prin-
ciples:

(A) The portion of the cost of any plant equipment amortized as a cost or contract performance
should not exceed the ratio between the period of contract performance and the anticipated useful com-
mercial life of such plant or equipment. Useful commercial life, for this purpose, means the commercial
utility of the facilities rather than the physical life thereof, with due consideration given such factors as
location of facilities, specialized nature thereof, and obsolescence.

(B) Consideration shall be given to the desirability of obtaining an option to renew the contract
for a reasonable period not to exceed three years, at prices not to include charges for plant, equipment
and other nonrecurring costs, already amortized.

(C) Consideration shall be given to the desirability of reserving in the agency right, upon pay-
ment of the unamortized portion of the cost of the plant or equipment, to take title thereto under
appropriate circumstances.

(3) In the event funds are not made available for the continuation of such a contract into a subse-
quent fiscal year, the contract shall be canceled or terminated, and the costs of cancellation or termina-
tion may be paid from --

(A) appropriations originally available for the performance of the contract concerned;
(B) appropiiations currently available for procurement of the type of services concerned, and

not otherwise obligated; or

(C) funds appropriated for those payments.

(hXl) To the extent that funds are otherwise available for obligation, the head of an agency may
make multiyear contracts (other than contracts described in paragraph (6) for the purchase of property,
including weapon systems and items and services associated with weapon systems (or the logistics sup-
port thereof), wherever he finds --

(A) that the use of suc:h a contract will promote the national security of the United States and
will result in reduced total costs under the contract;

(B) that the minimum need for the property to be purchased is expected to remain substantially
unchanged during the contemplated contract period in terms of production rate, procurement rate, and
total quantities;

(C) that there is a reasonable expectation that throughout the contemplated contract period the
Department of Defense will request funding for the contract at the level required to avoid contract can-
cellation;

(D) that there is a stable design for the property to be acquired and that the technical risks as;o-
ciated with such property are not excessive; and

(E) that the estimates of both the cost of the contract and the anticipated cost avoidance
through the use of a multiyear contract are realistic.

(2XA) The Secretary of Defense shall prescribe defense acquisition regulations to promote the
use of multiyear contracting as authorized by paragraph (1) in manner that will allow the most efficicnt
use of multiyear contracting.

(B) Such regulations may provide for cancellation provisions in such multiyear contracts to the
extent that such provisions are necessary and in the best interests of the United States. Such cancellation
provisions may include consideration of both recurring and nonrecurring costs of the contractor associ-
ated with production of the items to be delivered under the contract,

(C) In order to broaden the defense industrial base, such regulations shall provide that, to the
extent practicable ..

(i) multiyear contracting under paragraph (1) shall be used in such a manner as to seek, retain.
and promote the use under such contracts of companies that are subcontractors, vendors, or suppliers;
and
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(ii) upon accrual of any payment or other benefit under such a multiyear contract to any sub-
contractor, vendor, or supplier company participating in such contract, such payment or benefit shall be
delivered to such company in the most expeditious manner practicable.

(D) Such regulations shall also provide that, to the extent practicable, the administration of this
)subsection, and of the regulations prescribed under this subsection, shall not be carried out in a manner to

preclude or curtail the existing ability of 'agencies in the Department of Defense to--
.(i) provide competition in the production of items to be delivered under such a contract; or

(ii) provide for termination of a prime contract the performance of which is deficient with
respect to cost; quality, or schedule.

(3) Before any contract described in paragraph (1) that contains a clause setting forth a cancella-
tiori ceiling excess of $100,000,000 may be awarded, the head of the agency concerned shall give written
notification of the proposed contract and on Appropriations of the Senate and House of Representatives,
and such contract may not then be awarded until the end of a period of 30 days beginning oil the date of
such notification.

(4, Contracts made under this subsection may be used for the advance procurement of com-
ponents, parts, and materials necessary to the manufacture of a weapon system, and contracts may be
made under this subsection for such advance procurement, if feasible and practical, in order to achieve
economic-lot purchases and more efficient production rates.

(5) In the event funds are not made available for the continuation of a contract made under this
subsection into a subsequent fiscal year, the contract shall be canceled or terminated, and the costs of
cancellation or termination may be paid from --

(A) appropriations currently available for procurement of the type of property concerned;
(B) appropriations currently available for procurement of the type of property concerned, and

not otherwise obligated; or

(C) funds appropriated for those payments.
(6) This subsection does not apply to contracts for the construction, alteration, or major repair of

improvements to real property or contracts for the purchase of property which § I ll of the Federal Pro-
perty and Administrative Services Act of 1949 (40 U.S.C. § 759) applies.

(7) This subsection does not apply to the Coast Guard or the National Aeronautics and Space
Administration.

(8) For the purpose of this subsection, a multiyear contract is a contract for the purchase of pro-
perty or services for more than one, but not more than five, program years. Such a contract may provide
that performance under the contract during the second and subsequent years of the contract is contingent
upon the appropriation of funds and (if it does so provide) may provide for a cancellation payment to be
made to the contractor if such appropriations are not made.

§ 2306a. Cost or pricing data: truth in negotiations

(a) REQUIRED COST OR PRICING DATA AND CERTIFICATION. --

(1) the head of an agency shall require offerors, contractors and subcontractors to make cost or

pricing data available as follows:

(A) An offeror for a prime contract under this chapter to be entered into using procedures other
than sealed-bid procedures shall be required to submit cost or pricing data before the award of the con-
tract if the price of the contract to the United States is expected to exceed $100,000.

(B) The contractor for a contract under this chapter shall be required to submit cost or pricing
data before the pricing of a change or modification to the contract if the price adjustment is expected to
exceed $100,000 (or such lesser amount as may be prescribed by the head of the agency).

(C) An offeror for a subcontract (at any tier) of a contract under this chapter shall be required
to submit cost or pricing data before the award of the subcontract if --
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(i) the price of the subcontract is expected to exceed $100,000; and

(ii) the prime contractor and each higher-tier subcontractor have been required to make avail-
able cost or pricing data under this section.

(D) The subcontractor for a subcontract covered by subparagraph (C) shall be required to sub-
mit cost or pricing data before the pricing of a change or modification to the subcontract if the price
adjustment is expected to exceed $100,000 (or such lesser amount as may be prescribed by the head of the
agency).

'(2) A person required, as an offeror, contractor, or subcontractor, to submit cost or pricing data
under paragraph (1) (or required by the head of an agency concerned to submit such data under subsec-
tion (c))-shall be required to certify that, to the best of the person's knowledge and belief, the cost of
pricing data submitted are accurate complete, and current.

(3) Cost or pricing data required to be submitted under paragraph (1) or under subsection (c), and
a certification -required to be submitted under paragraph (2), shall be submitted --

(A) in the case of a submission by a prime contractor (or an offeror for a prime contract), to the
contracting officer for the contract (or to a designated representative of the contracting officer); or

(B) In the case of a submission by a subcontractor (or an offeror for a subcontract), to the prime

contractor.

(4) Except as provided under subsection (b), this section applies to contracts entered into by the
head of an agency on behalf of a foreign government.

(5) The head of an agency may waive the requiremefit under this subsection for a contractor, sub-
contractor, or offeror to submit cost or pricing data. For purposes of paragraph (lXcXii), a contractor or
subcontractor granted such a waiver shall be considered as having been required to make available cost
or pricing data under this section.

(b) EXCEPTIONS. -- This section need not be applied to a contract or subcontract --

I. for which the price agreed upon is based on --

(A) adequate price competition;
(B) established catalog or market prices of commercial items sold in substantial quantities to the

general public; or

(C) prices set by law or regulation; or
2. in an exceptional case when the head of the agency determines that the requirements of this

section may be waived and states in writing his reasons for such determination.

(c) AUTHORITY TO REQUIRE COST OR PRICING DATA. -- When cost or pricing data are
not required to be submitted by subsection (a), such data may nevertheless be required to be submitted by

, the head of the agency if the head of the agency determines that such data are necessary for the evalua-
* 'tion by the agency of the reasonableness of the price of the contract or subcontract.

(d) PRICE REDUCTIONS FOR DEFECTIVE COST OR PRICING DATA. --
(IXA) A prime contract (or change or modification to a prime contract) under which a certificate

under subsection (aX2) is required shall contain a provision that the price of the contract to the United
States, including profit or fee, shall be adjusted to exclude any significant amount by which it may be
determined by the head of the agency that such price was increased because the contractor (or any sub-
contractor required to make available such a certificate) submitted defective cost or pricing data.

(B) For the purposes of this section, defective cost or pricing data are cost or pricing data
which, as of the date of agreement on the price of the contract (or another date agreed upon between the
parties), were inaccurate, incomplete, or noncurrent. If for purposes of the preceding sentence the par-
ties agree upon a date other than the date of agreement on the price of the contract, the date agreed
upon by the parties shall be as close to the date of agreement on the price of the contract as is practica-
ble.

(2) In: determining for purposes of a contract price adjustment under a contract provision
required by paragraph (1) whether, and to what extent, a contract price was increased because the
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contractor (or a subcontractor) submitted defective cost or pricing data, it shall be a defense that the
United States did not rely on the defective data submitted by the contractor or subcontractor.

(3) It is not a- defense to an adjustment of the price of a contract under a contract provision
,'..t ) required by paragraph (1) that -

(A) 'The price of the contract would not have been modified even if accurate, complete, and
current cost or pricing data had been submitted by the contractor or subcontractor because the contrac-
tor or subcontractor -

(i) was the sole source of the property or services procured; or

(ii) otherwise was in a superior bargaining position with respect to the property or services
procured;

(B) the contracting officer should have known that the cost and pricing data in issue were defec-
tive even though the contractor or subcontractor took no affirmative action to bring the character of the
data to the attention of the contractor officer.

(C) the contract wa. based on an agreement between the contractor and the United States about
the total cost of the contract and there was no agreement about the cost of each item procured under
suci couiract; or

(D) the prime contractor or subcontractor did not submit a certification of cost and pricing data
relating to the contract as required under subsection (aX2)

(4XA) a contractor shall be allowed to offset an amount against the amount of a contract price
i.djustment under a contract provision required by paragraph (I) if --

(i) the contractor certifies to the contracting officer (or to a designated representative of the
contracting officer) that, to the best of the contractor's knowledge and belief, the contractor is entitled to
the offset; and

(ii) the contractor proves that the cost or pricing data were available before the date of agree-
ment on the price of the contract (or price of the modification) and that the data were not submitted as
specified in subsection (aX3) before such date.

(B) A contractor shall not be allowed to offset an amount otherwise authorized to be offset

under subparagraph (A) if --
(i) the certification under subsection (aX2) with respect to the cost or pricing data involved was

known to be false when signed; or

(ii) The United States proves that, had the cost or pricing data referred to in subparagraph
(AXii) been submitted to the United States before the date of agreement on the price of the contract (or
price of the modification), the submission of such cost or pricing data would not have resulted in an
increase in that price in the amount to be offset.

(e) INTEREST AND PENALITIES FOR CERTAIN OVERPAYMENTS. --
(1) If the United States makes an overpayment to a contractor under a contract with the Depart-

ment of Defense subject to this section and the overpayment was due to the submission by the contractor
or defective cost or pricing data, the contractor shall be liable to the United States --

(A) for interest on the amount of such overpayment, to be computed --
(i) for the period beginning on the date the overpayment was made to the contractor and end-

ing on the date the contractor repays the amount of such overpayment to the United States; and

(ii) at the current rate prescribed by the Secretary of the Treasury under § 6621 of the Internal
Revenue Code of 1954; and

(B) If the submission of such defective data was a knowing submission, for an additional amount
equal to the amount of the overpinyment.

(2) Except as provided under subsection (d), the liability of a contractor under this subsection
shall not be affected by the contractor's refusal to submit a certification under subsection (aX2) with
respect to the cost or pricing data involved.
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(f) RIGHT OF UNITED STATES TO EXAMINE CONTRACTOR RECORDS. -- (1) For the
purpose, of evaluating the accuracy, completeness, and currency of cost or pricing data required to be
submitted by this section with respect to a contract or subcontract, the head of the agency, acting
-through any authorized representative of the head of the agency who is an employee of the United States
or a 'nember of the armed forces, shall have the right to examine all records of the contractor or subcon-
tractor related to -

(A) the proposal for the contract or subcontract;
(B) the discussions conducted on the proposal;
(C) pricing of the contract or subcontract; or
(D) performance of the contract or subcontract.

(3) In this subsection, the term "records' includes books, documents, and other data.
(g) COST OR PRICING DATA DEFINED. -- In this section, the term "cost or pricing data*

means all information that is verifiable and that, as of the date of agreement on the price of a contract (or
the price of a contract modification), a prudent buyer or seller would reasonably expect to affect price
negotiations significantly. Such term does not include information that is judgmental, but does includerv te factual information from which a judgment was derived'.

§ 2307. Advance payments

(a) The head of any agency may --

(I) make advance, partial, progress, or other payments under contracts for property or services
made by the agency; and

(2) insert in bid solicitations for procurement of property or services a provision limiting to small
business concerns, advance or progress payments.

(b) Payments made under subsection (a) may not exceed the unpaid contract price.
(c) Advance payments made under subsection (a) may be made only if the contractor gives ade-

quate security and after a determination by the head of the agency that to do so would be in the public
interest. Such security may be in the form of a lien in favor of the United States on the property con-
tracted for, on the balance in an account in which such payments are deposited, and on such of the pro-
perty acquired for performance of the contract as the parties may agree. This lien is paramount to any
other liens.

(d) Payments under subsection (a) in the case of any contract, other than partial, progress, or other
payments specifically provided for in such contract at the time such contract was initially entered into,
may not exceed $25,000,000 unless the Committees on Armed Services of the Senate and the House of
Representatives have been notified in writing of such proposed payments and 60 days of continuous ses-
sion of Congress have expired following the date on which such notice was transmitted to such Commit-
tees and neither House of Congress has adopted, within such 60-day period, a resolution disapproving
such payments. For purposes of this section, the continuity of a session of Congress is broken only by an
adjournment of the Congress sine die, and the days on which either House is not in session because of an
adjournment of more than 3 days to a day certain are excluded in the computation of such 60-day period.

§ 2308. Assignment and delegation of nrocurement functions and responsibilities
Subject to § 2311 of this title, to facilitate the procurement of property and services covered by this

chapter by each agency named in section 2303 of this title for any other agency, and to facilitate joint
procurement by those agencies --

(1) the head of an agency may, within his agency, delegate functions and assign responsibilities
relating to procurement;

(2) the heads of two or more agencies may by agreement delegate procurement functions andassign procurement responsibilities from one agency to another of those agencies or to an officer or civi-
lian employee of another of those agencies; and
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(3) the heads of two or more agencies may create joint or combined offices to exercise procure-
ment functions and responsibilities.

§:2309. Allocation of appropriations
(a) Appropriations available for procurement by an agency named in section 2303 of this title may,

through administrative allotment, be made available for obligation for procurement by any other agency
in amounts authorized by the head of the allotting agency and without transfer of funds on the books of
the Department of the Treasury.

-(b) A disbursing official of the allotting agency may make any disbursement chargeable to an allot-
ment under subsection (a) upon a voucher certified by an officer or civilian employee of the procuring
agency.

§ 2310. Determinations and decisions

(a) Determinations and decisions required to be made under this chapter by the head of an agency
may be made for an individual purchase or contract or, except for determinations and decisions under §
2304 or § 2305 of the title, for a class of purchases or contracts. Such a determination or decision, includ-
ing a determination and decision under § 2304 or § 2305 of this title, is final.

(b) Each determination or decision under § 2306(c), § 2306(g)(1), § 2307(c), or § 2313(c) of this
title shall be based on a written finding by the person making the determination or decision, which
finding shall set out facts and circumstances that --

(1) clearly indicate why the type of contract selected under § 2306(c) is likely to be less costly
11-2,. anv other type or that it is impracticable to obtain property or services of the kind or quality
required except under such a contract;

(2) support the findings required by § 2306(g)(1),

(3) clearly indicate why advance payments under § 2307(c) would be in the public interest; or

(4) clearly indicate why the application of § 2313(b) to a contract or subcontract with a foreign
contractor or foreign subcontractor would not be in the public interest. Such a finding is final and shall
be kept available in the agency for at least six years after the date of the determination or decision. A

-. copy of the finding shall be submitted to the General Accounting Office with each contract to which it
applies.

§ 2311. Delegation
Except as provided in § 2304(d)(2) of this title, the head of an agency may delegate, subject to his

direction, to any other officer or official of that agency, any power under this chapter.

Repealed by Pub.L. 98-369; Re-enacted in HR 5167 (FY 85 Defense Authorization Act); Amended
further by § 302 of Pub.L. 98-577, 98 Stat. 3077 (The Small Business and Federal Procurement Enhance-
ment Act of 1984.)

§ 2312. Remission of liquidated damages
Upon the recommendation of the head of an agency, the Comptroller General may remit all or

part, as he considers just and equitable, of any liquidated damages, assessed for delay in performing a
contract, made by that agency, that provides for such damages.

§ 2313. Examination of books and records of contractor

(a) An agency named in § 2303 of this title is entitled, through an authorized representative, to
inspect the plant and audit the books and records of --

(1) a contractor performing a cost or cost-plus-a-fixed-fee contract made by that agency under
this chapter.

(2) a subcontractor performing any subcontract under a cost or cost-plus-a-fixed-fee contract
made by that agency under this chapter.
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(b) Except as provided in subsection (c), each contract awarded after using procedures other than
sealed bid procedures shall provide that the Comptroller General and his representatives are entitled,
until the expiration of three years after final payment, to examine any books, documents, papers, orrecords of the contractor, or any of his subcontractors, that directly pertain to, and involve transactions..•
relating to, the contract or subcontract.

(c) Subsection (b) does not apply to a contract or subcontract with a foreign contractor or foreign
subcontractor if the head of the agency determines, with the concurrence of the Comptroller General or
his designee, that the application of that subsection to the contract or subcontract would not be in the
public interest. However, the concurrence of the Comptroller General or his designee is not required --

(1) where the zontractor or subcontractor is a foreign government or agency thereof or is pre-
cluded by the laws of the country involved from making its books, documents, papers, or records avail-

I able for examination; and
(2) where the head of the agency detei-nines, after taking into account the price and availability

of the property or services from United States sources, that the public interest would be best served by
not applying subsection (b).

If subsection (b) is not applied to a contract or subcontract based on a determination under clause (2), a
written report shall be furnished to the Congress.

(dXl) The Director of the Defense Contract Audit Agency (or any successor agency) may require
'by subpoena the production of books, documents, papers. er iccords of a contractor, access to which is
prnvided to the Secretary of Defense by sveecuon (a) or by § 2306(0 of this title.

(2) Any such subpoena, in the case of contumacy or refusal to obey, shall be enforceable by order
of an appropriate United States district court.

(3) The authority provided by paragraph (1) may not be redelegated.
(4) The Director (or any successor official) shall submit an annual report to the Secretary of

Defense on the exercise of suci authority during the preceding year and the reasons why such authority
was exercised in any instance. The Secretary shall forward a copy of each such report to the Commit-
tees on Armed Services of the Senate and House of Representatives. (Pub.L 99-145 11/8/85)

§ 2314. Laws unapplicable to agencies named in § 2303 of this title

Sections 3709 and 3735 of the Revised Statutes (41 U.S.C. §§ 5 and 13) do not apply to the pro-
curement of property or services by the agencies named in § 2303 of this title.

§ 2315. Law inapplicable to the procurement of automatic data processing equipment and services for cer-
tain defense purposes

(a) Section 111 of the Federal Property and Administrative Services Act of 1949 (40 U.S.C. § 759)
is not applicable to the procurement by the Department of Defense of automatic data processing equip-
ment or services if the function, operation, or use of the equipment or services --

(1) involves intelligence activities;

(2) involves crytologic activities related to national security;

(3) involves the command and control of military forces;
(4) involves equipment that is an integral part of a weapon or weapons system; or

(5) subject to subsection (b), is critical to the direct fulfillment of military or intelligence missions
(b) Subsection (a)(5) does not include procurement of automatic data processing equipment or ser-

vices to be used for routine administrative and business applications (including payroll, finance, logistics,
and personnel management applications).

§ 2316. Disclosure of identity of contractor
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The Secretary of Defense may disclose the identity or location of a person awarded a contract by
the Department of Defense to any individual, including a Member of Congress, only after the Secretary
makes a public announcement identifying the contractor. When the identity of a contractor is to be made
public, the Secretary shall announce publicly that the contract has been awarded and the identity of the

-- contractor.

§ 2317. Encouragement of competition and cost stvinp

The Secretary of Defense shall establish procedures to ensure that personnel appraisal systems of
the Department of Defense give appropriate recognition to efforts to increase competition and achieve
cost savings in areas relating to contracts covered by this chapter.

* § 2318. Advocates for competition

(a) In addition to the competition advocates established or designated pursuant to § 20(a) of the
Office of Federal Procurement Policy Act, the Secretary of Defense shall designate an officer or
employee of the Defense Logistics Agency to serve as the advocate for competition of the agency.

(b) The advocate for competition established pursuant to subsection (a) shall carry out the respon-
sibilities and functions provided for in §§ 20(b) and 20(c) of the Office of Federal Procurement Policy
Act.

(c) Each advocate for competition of an agency shall be a general or flag officer if a member of the
armed forces or a grade GS-16 or above under the General Schedule (or in a comparable or higher posi-
tion under another schedule), if a civilian employee and shall be daignated to serve for a minimum of
two years.

(d) Each advocate for competition of an agency shall transmit to the Secretary of Defensr a report
describing his activities during the preceding year. The report of each advocate for competition shall be
included in the annual report of the S-cretary of Defense required by § 21 of the Office of Federal Pro-
curemtnt Policy Act, in the form in which it was submitted to the Secretary.

§ 2319. Encouragement of new competitors
(a) In this section, 'qualification requirement' means a requirement for testing or other quality

assurance demonstration that must be completed by an offeror before award of a contract.

(b) Except as provided in subsection (c), the head of the agency shall, before establishing a
qualification requirement --

(I) prepare a written justification stating the necessity for establishing the qualification require-
ment and specify why the qualification requirement must be demonstrated before contract award;

(2) specify in writing and make available to a potential offeror, upon request, all requirements
whic- a prospective offeror, or its product, must satisfy in order to become qualified, such requirements
to be limited to those least restrictive to meet the purposes necessitating the establishment of the
qualification requirement;

(3) specify an estimate of the costs of testing and evaluation likely to be incured by a potential
offeror in order to become qualified;

(4) ensure that a potential offeror is provided, upon request and on a reimbursable basis, a prompt
opportunity to demonstrate its ability to meet the standards specified for qualification using qualified per-
sonnel and facilities of the agency concerned or of another agency olbained through interagency agree-
ment, or under contract, or other methods approved by the agency (including use of approved testing
and evaluation services not provided under contract to the agency);

(5) if testing and evaluation services are provided under contract to the agency for the purposes
of clause (4), provide to the extent possible that such services be provided by a contractor who will not
be expected to benefit from an absence of additional qualified sources and who shall be required in such
contract to adhere to any restriction on technical data asserted by the potential offeror seeking
qualification; and
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(6) ensure that a potential offeror seeking qualification is promptly informed as to whether
qualification is attained and, in the event qualification is not attained, is promptly furnished specific infor-
mation why qualification was not attained.

(cXl) Except as otherwise provided in this subsection, the head of an agency may not establish a
new qualification requirement, or enforce an existing qualified products list, qualified manufacturers list,
or qualified bidders list, with respect to a potential offeror or its product unless the requirements of sub-
section (b) have been complied with.

(2) Except with respect to a qualified products list, qualified manufacturers list, or qualified
bidders list, if it is unreasonable to specify the standards for qualification which a prospective offeror or
its product must satisfy, a determination to that effect shall be submitted to the advocate for competition
of-the procuring activity responsible for the purchase of the item subject to the qualification requirement.
After considering any comments of the advocate for competition reviewing such determination, the head
of the purchasing office may waive the requirements of clauses (2) through (6) of subsection (b) for up to
two years with respect to the item subject to the qualification requirement.

(3) A potential offeror may not be denied the opportunity to submit and have considered an offer
for a contract solely because the potential offeror is not on a qualified bidders list, qualified manufacturers
list, or qualified products list if the potential offeror can demonstrate to the satisfaction of the contracting
officer that the potential offeror or its product meets the standards established for qualification or can
meet such standards before the date specified for award of the contract.

(4) Nothing contained in this subsection requires the referral of an offer to the Small Business
Administration pursuant to section 8(b)(7) of the Small Business Act if --

(A) such referral would not have been required in the absence of this subsection; or
(B) the offeror is chailcnging either the val;-lity of the qualification requirement being used or

the offeror's compliance with such requirement.

(5) The head of an agency need not delay a proposed procurement in order to comply with sub-
section (b) or in order to provide a potential offeror with an opportunity to demonstrate its ability to
meet the standards specified for qualification. 0

(6) The requirements of subsection (b) also apply before enforcement of any qualified products

list, qualified manufacturers list, or qualified bidders list.

(d)(l) If the number of qualified sources or qualified products available to compete actively for an
anticipated future requirement is fewer than two actual manufacturers or the products of two actual
manufacturers, respectively, the head of the agency concerned shall --

(A) periodically publish notice in the Commerce Business Daily soliciting additional sources or
products to seek qualification unless the contracting officer determines that such publication would
compromise national security; and

(B) bear the cost of conducting the specified testing and evaluation (excluding the costs associ-
ated with producing the item or establishing the production, quality control, or other system to be tested
and evaluated) for a small business concern or a product manufactured by a small business concern which
has met the standards specified for qualification and which could reasonably be expected to compete for a
contract for that requirement, but such costs may be borne only if the head of the agency determines that
such additional qualified sources or products are likely to result in cost savings from increased competi-
tion for future requirements sufficient to amortize the costs incurred by the agency within a reasonable
period of time considering the duration and dollar value of anticipated future requirements.

(2) The head of an agency shall require a prospective contractor requesting the United States to
bear testing and evaluation costs under paragraph (1)(B) to certify as to its status as a small business con-
cern under § 3 of the Small Business Act.

(e) Within seven years after the establishment of a qualification requirement under subsection (b) or
within seven years following an agency's enforcement of a qualified products list, qualified manufacturers
list or qualified bidders list, any such qualification requirement sOall be examined and revalidaled if)
accordance with the requirements of subsection (b). The premeding senlent. d'es not apply in the case ,)f
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a qualification requirement for which a waiver is in effect under subsection (cX2).
(f) Except in an emergency as determined by the head of the agency, whenever the head of the

agency',, determines not to enforce a qualification requirement for a solicitation, the agency may not
thereafter enforce that qualification requirement unless the agency complies with th: requirements of sub-
section (b).
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§:2320. RIghts In tchnical data

(iXl) The Secretary of Defense shall prescribe regulations to define the legitimate interest of the
'United States and of a contractor or subcontractor in technical data pertaining to an item or process.
Such regulations shall be included in regulations of the Department of Defense prescribed as part of the
Federal Acquisition Regulation. Such regulations may not impair any right of the United States or of

Y any contractor or subcontractor with respect to patents or copyrights or any other right in technical data
otherwise established by law.

(2) Such regulations shall include the following provisions:
(A) In the case of an item or process that is developed by a contractor or subcontractor

exclusively with Federal funds, the United States shall have the unlimited right to --
(i) use technical data pertaining to the item or process; or
(ii) release or disclose the technical data to persons outside the government or permit the use

of the technical data by such persons.
(B) Except as provided in subparagraphs (C) and (D), in the case of an item or process that is

I' developed by a contractor or subcontractor exclusively at private expense, the contractor or subcontrac-
tor may restrict the right of the United States to release or disclose technical data pertaining to the item
or process to persons outside the government or permit the use of the technical data by such persons.

(C) Subparagraph (B) does not apply to technical data that --
(i) constitutes a correction or change to data furnished by the United States;

(ii) relates to form, fit or function;
(iii) is necessary for operation, maintenance, installations, or training (other than detailed

manufacturing or process data); or

(iv) is otherwise publicly available or has been released or disclosed by the contractor or sub-
contractor without restriction on further release or disclosure.

(D) Notwithstanding subparagraph (B), the United States may release or disclose technical data
to persons outside the Governm.nt, or permit the use of technical data by such persons, if--

(i) such release, disclosure, or use --

(I) is necessary for emergency repair and overhaul; or

(II) is a release or disclosure of technical data (other than detailed manufacturing or process
data) to, or use of such data by, a foreign government that is in the interest of the United States and is
required for evaluational oi informational purposes;

(ii) such release, disclosure, or use is made subject to a prohibition that the person to whom
the data is released or disclosed may not further release, disclose, or use such data; and

(iii) the contractor or subcontractor asserting the restriction is notified of such release, disclo-
sure, or use.

(E) In the case of an item or process that is developed in part with Federal funds and in part at
private expense, the respective rights of the United States and of the contractor or subcontractor in
technical data pertaining to such item or process shall be agreed upon as early in the acquisition process
as practicable (preferably during contract negotiations), based upon consideration of all of the following
factors:

(i) The statement of congressional policy and objectives in § 200 of title 35, the statement of
purposes in section 2(b) of the Small Business Innovation Development Act of 1982 (15 U.S.C. § 638
note), and the declaration of policy in § 2 of the Small Business Act (15 U.S.C. § 631).

(ii) The interest of the United States in increasing competition and lowering costs by develop-
ing and locating alternative sources of supply and manufacture.

(iii) The interest of the United States in encouraging contractors to develop at private expense
items for use by the Government.
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(F) A contractor or subcontractor (or a prospective contractor or subcontractor) may not be
required, as a condition of being responsive to a solicitation or as a condition for the award of a contract,
to sell or otherwise relinquish to the United States any rights in technical data except

(i) rights in technical data described in subparagraph (C); or

(ii) under the conditions described in subparagraph (D).
(G) The Secretary of Defense may --

(i) negotiate and enter into a contract with a contractor or subcontractor for the acquisition of
rights inf66hnical data pertaining to an item or process developed by such contractor or subcontractor
exclusively at private expense if necessary to develop alternative sources of supply and manufacture; or

(ii) agree to restrict rights of the United States in technical data pertaining to an item or pro-
cess developed entirely or in part with Federal funds if the United States receives a royalty-free license
to use, release, or disclose the data for purposes of the United States (including purposes of competitive
procurement).

(3) The Secretary of Defense shall define the terms "developed" and "private expense' in regula-
tions prescribed under paragraph (1).

(4) For purposes of this subsection, the term "Federal Acquisition Regulation" means the single
system of Government-wide procurement regulations as defined in § 4(4) of the Office of Federal Pro-
curement Policy Act (41 U.S.C. § 403(4)).

§ 2321. Validation of proprietary data restrictions
(a)(i) A contract for supplies or services entered into by the Department of Defense which pro-

vides for the delivery of technical data shall provide that a contractor or subcontractor at any tier shall
be prepared to furnish to the contracting officer a written justification for any restriction asserted by the
contractor or subcontractor on the right of the United States to use such technical data.

(bXl) The Secretary of Defense shall ensure that there is a thorough review of the appropriateness
of any restriction on the right of the United States to release or disclose technical data delivered under a
contract to persons outside the Government, or to permit the use of such technical data by such persons.
Such review shall be conducted before the end of the three-year period beginning on the date on which
final payment is made on a contract under which technical data is required to be delivered, or the date
on which the technical data is delivered under such contract, whichever is later.

(2)(A) If the Secretary determines, at any time before the end of the three-year period beginning
on the date on which final payment is made on a contract under which technical data is required to be
delivered, or the date on which technical data is delivered under such contract, whichever is later, that a
challenge to n restriction is warranted, the Secretary shall provide written notice to the contractor or
subcontractor asserting the restriction. Such a determination shall be based on a finding by the Secretary
that reasonable grounds exist to question the current validity of the asserted restriction and that the con-
tinued adherence to the asserted restriction by the United States would make it impracticable to procure
the item competitively at a later time. Such notice shall --

(i) state the specific grounds for challenging the asserted restriction;

(ii) require a response within 60 days justifying the current validity of the asserted restriction;
and

(iii) state that evidence of a validation by the Department of Defense of a restriction identical
to the asserted restriction within the three-year period preceding the challenge shall serve as justification
for the asserted restriction if --

(I) the validation occurred after a review of the validated restriction under this subsection;
and

(II) the validated restriction was asserted by the same contractor or subcontractor (or any
licensee of such contractor or subcontractor) to which such notice is being provided.

(B) Notwithstanding subparagraph (A). the United States may challenge a restriction orn the
release, disclosure, or use of technical data delivered under a contract at any time if such technical data --
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4 (i) is publicly available;
(ii) has been furnished to the United States without restriction; or

(iii) has been otherwise made available without restriction.

§ 2322. Limitation on small business set-asides

- (a) The head of an agency may not authorize a procurement to be set-aside for participation only
by small business concerns in the case of a procurement under the Foreign Military Sales program, if the
foreign purchaser specifies the sources qualified to meet the requirement and only one of those sources is
a small business concern.

(b) This section expires two years after the effective date of part B of the Defense Procurement
Reform Act of 1984.

§ 2323. Commercial pricing for spare or repair parts

(a) LIMITATION ON PRICE OF COMMERCIALLY AVAILABLE PARTS. --
Except in the case of an offer submitted with a written statement under subsection (bX2) and except

as provided hi subsection (c), if the head of an agency, using procedures other than competitive pro-
cedures, enters into a contract with a contractor for the purchase of spare or repair parts which the con-
tractor also offers for sale to the general public, the price clarged the United States for such parts under
the contract may not exceed the lowest commercial price charged by the contractor in sales of such parts
during a period described in subsection (bXl).

(b) REQUIREMENTS FOR INCLUSION IN OFFER. -- The head of an agency, with respect to
an offeror who submits an offer to the head of an agency to enter into a contract for the supply of spare
or repair parts under a contract awarded using procedures other than competitive procedures, and who
also offers such parts for sale to the general public, shall require that the offeror --

(1) Certify in such offer that, to the best of the knowledge and belief of the offeror, the price pro-
posed in the offer does not exceed the lowest commercial price at which such offeror sold such parts dur-
ing the most recent regular monthly, quarterly, or other period for which sales data are reasonably avail-
able; or

(2) submit with such offer a written statement --
(A) specifying the amount of the difference between the price proposed in the offer and the

lowest commercial price at which such offeror sold such parts during a period described in paragraph (1);
and

(B) providing a justification for that difference.

(c) EXCEPTION TO LIMITATION. -- Subsections (a) and (b) do not apply in the case of a con-
tract with respect to which the contracting officer includes in the file on the contract a written determi-
nation by such officer that the use of the lowest commercial price with respect to such contract is not
appropriate because of --

(1) national security considerations; or
(2) significant differences between the terms of the commercial sales of the parts to be acquired

under such contract and the terms of such contract, including differences in --
(A) quantity;
(B) quality;

(C) delivery requirements; or
(D) other terms and conditions.

(d) AUDITING.--
(1) In order to verify any certification or statement made under subsection (b) with respect to a

contract, the contracting officer who awards such contract (or any representative of the contracting
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-officer who is an employee of the United States or a member of the armed forces), during the time period
specified in paragraph.(2), may examine and audit all records of sales (including contract terms and con-
ditions),mainiained by or for the contractor that are directly pertinent to sales by the contractor of spare
or repair parts identical to those covered by the contract during the period covered by such certification
or statement.

(2) The head of an agency shall require an offeror who submits a certification or written statement
under subsection (b) to make available the records, books, data, and documents described in paragraph
(1) for examination, audit, or reproduction for the purposes of such paragraph during the three- year
period beginning on the date that the offeror submits such certification or statement to such head of an
agency.

(3) The authority provided by this subsection is in addition to the authority of the head of an
agency under § 2306a of this title.

(e) REGULATIONS, - The Secretary of Defense, after consultation with the Secretary of Tran-

sportation and the Administrator of the National Aeronautics and Space Administration, shall prescribe
regulations to carry out this section. Such regulations may not require the disclosure or submission of
any data related to any element underlying the price of a commercial product not otherwise required by
law.

(f) DEFINITIONS. - In this section.
(1) The term "spare or repair part' means any individual piece, part, subassembly or component

which is furnished for the logistic support or repair of an end item and not as an end item itself.
(2) The term 'lowest commercial price' means the lowest price at which a sale was made to the

general public of a particular part. Such term does not include the price at which a sale was made --

(A) to any agency of the United States:

(B) to any person for resale by such person after such person performs a service or function in
connection with such part that increases the cost of the part, unless the agency procuring the part can
demonstrate that the agcncy is procuring the part before such service or function has been performed by
any such person.

(C) to a subsidiary, affiliate or parent business organization of the contractor, or any other
branch of the same business entity;

(D) to any person at a price that, for the purpose of making a donation, has been substantially
discounted below the fair market value or regular price of such part; or

(E) to a customer located outside the United States.
(g) APPLICABILITY. -- This section does not apply to a contract entered into using simplified

small purchase procedures established under § 2304(g) of this title.

§ 2324. Allowable costs under defense contracts
(aXl) The Secretary of Defense shall require that a covered contract provide that if the contractor

submits to the Department of Defense a proposal for settlement of indirect costs incurred by the contrac-
tor for any period after such costs have been accrued and if that proposal includes the submission of a
cost which is unallowable because the cost violates a cost principle in the Federal Acquisition Regulation
or the Department of Defense Supplement to the Federal Acquisition Regulation, the cost shall be disal-
lowed.

(2) If the Secretary determines by clear and convincing evidence that a cost submitted by a con-
tractor in its proposal for settlement is unallowable under paragraph (1), the Secretary shall assess a
penalty against the contractor in an amount equal to --

(A) the amount of the disallowed costs; plus

(B) interest (to be computed based on regulations issued by the Secretary) to compensate the
United States for the use of any funds which a contractor has been paid in excess of the amount to which
the contractor was entitled.
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(b) If ifhe Secreti, ' determines that a proposal for settlement of indirect costs submitted by a con-
tracto includes a cost octermined to be unallowable in the case of such contractor before the submission
of suh prbpoW, the Secretary shall assess a penalty against the contractor, in addition to the penalty

ssed under subsection (a), in an amount equal to two times the amount of such cost.

1978(c) An action of the Secretary under subsection (a) or (b) - 6t

.(I) shall be considered a final decision for the purposes of § 6 of the Contract Disputes Act of
1978 (41 U.S.C. § 605); and

(2) is appealable in the manner provided in § 7 of such Act (41 U.S.C. § 606).
(d) If any penalty is assessed under subsection (a) or (b) with respect to a proposal for settlement

of indirect costs, the Secretary may assess an additional penalty of not more than $10,000 per proposal.

(eXl) The following costs are not allowable under a covered contract:
(A) Cost of entertainment, including amusement, diversion, and social activities and any costs

dirctly associated with such costs (such as tickets to shows or sports events, meals, lodging, rentals,
~transportation, and gratuities).

(B) Costs incurred to influence (directly or indirectly) legislative action on any matter pending
before Congress or a State legislature.

(C) Costs incurred in defense of any civil ,.y ,:riminal fraud proceeding or similar proceeding
(including filing of any false certification) brought by iae United States where the contractor is found
liable or has pleaded nolo contendere to a charge of fraud or similar proceeding (including filing of a false
certification).

(D) Payments of fines and penalties resulting from violations of or failure to comply with,
Federal, State, local, or foreign laws and regulations, except when incurred as a result of compliance
with specific terms and conditions of the contract or specific written instructions from the contracting
officer authorizing in advance such payments in accordance with applicable regulations of the Secretary
of Defense.

(E) Costs of membership in any social, dining, or country club or organization.

(F) Costs of alcoholic beverages.

(G) Contributions or donations, regardless of the recipient.

(H) Costs of advertising designed to promote the contractor or its products.

(I) Costs of promotional items and memorabilia, including models, gifts, and souvenirs.

(J) Costs for travel by commercial aircraft which exceed the amount of the standard commer-
cial fare.

(2) The Secretary shall prescribe regulations to implement this section. Such regulations may
establish appropriate definitions, exclusions, limitations, and qualifications.

(f)(1) The Secretary shall prescribe proposed regulations to amend those provisions of the Depart-
ment of Defense Supplement to the Federal Acquisition Regulation dealing with the allowability of con-
tractor costs. The amendments shall define in detail and in specific terms those costs which are unallow-
able, in whole or in part, under covered contracts. These regulations shall, at a minimum, clarify the
cost principles applicable to contractor costs of the following:

(A) Air shows.

(B) Membership in civic, community, and professional organizations.

(C) Recruitment.

(D) Employee morale and welfare.

(E) Actions to influence (directly or indirectly) executive branch action on regulatory and con-
tract matters (other than costs incurred in regard to contract proposals pursuant to solicited or
unsolicited bids).

(F) Community relations.
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(G) Dining facilities.
(H) Professional and consulting services, including legal services.

(I) Compensation.

(J) Selling and marketing.

(K) Travel.

(L), Public relations.

(M) Hotel and meal expenses.

(N) Expense of corporate aircraft.

(0) Company-furnished automobiles.

(P) Advertising.

(2) The regulations shall require that a contracting officer not resolve any questioned costs until
he has obtained --

(A) adequate documentation with respect to such costs; and
(B) the opinion of the defense contract auditor on the allowability of such costs.

(3) The regulations shall provide that, to the maximum extent practicable, the defense contract
auditor be present at any negotiation or meeting with the contractor regarding a determination of the
allowability of indirect costs of the contractor.

(4) The regulations shall require that all categories of costs designated in the report of the defense
contractor auditor as questioned with respect to a proposal for settlement be resolved in such a manner
that the amount of the individual questioned costs that are paid will be reflected in the settlement.

(g) The regulations of the Secretary required to be prescribed under subsections (e) and (f)(1) shall
require, to the maximum extent practicable, that such regulations apply to all subcontractors of a covered
contract.

(hXl) A proposal for settlement of indirect costs applicable to a covered contract shall include a
certification by an official of the contractor that, to the best of the certifying official's knowledge and
belief, all indirect costs included in the proposal are allowable. Any such certification shall be in a form
prescribed by the Secretary.

(2) The Secretary of Defense or the Secretary of the military department concerned may waive
the requirement for certification under paragraph (1) in the case of any contract if the Secretary --

(A) determines in such case that it would be in the interest of the United States to waive such
certification; and

(B) states in writing the reasons for that determination and makes such determination available
to the public.

(i) The submission to the Department of Defense of a proposal for settlement of costs for any
period after such costs have been accrued that includes a cost that is expressly specified by statute or
regulation as being unallowable, with the knowledge that such cost is unallowable, shall be subject to the
provisions of § 287 of title 18 and § 3729 of title 31.

(j) In this section, 'covered contract' means a contract for an amount more than $100,000 entered
into by the Department of Defense other than a fixed-price contract without cost incentives.

§ 2325. Preference for nondevelopmental items

(a) PREFERENCE. -- The Secretary of Defense shall ensure that, to the maximum extent practi-
cable --

(1) requirements of the Department of Defense with respect to a procurement of supplies are
stated in terms of --

(A) functions to be performed;
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(B) performance required; or

(C) essential physical characteristics;

(2) such requirements are defined so that nondevelopmental items may be procured to fulfill such
requirements; and

(3) such requirements are fulfilled through the procurement of nondevelopmental items.

(b) IMPLEMENTATION. -- The Secretary of Defense shall carry out this section through the
Under Secretary of Defense for Acquisition who shall have responsibility for its effective implementation.

(c) REGULATIONS. -- The Secretary of Defense shall prescribe regulations to carry out this sec-
tion.

(d) DEFINITION. - In this section, the term "nondevelopmental item" means --
(1) any item of supply that is available in the commercial marketplace.

(2) any previously-developed item of supply that is in use by a department or agency of the
United States, a State or local government, or a foreign government with which the United States has a
mutual defense cooperation agreement;

(3) any item of supply described in paragraph (1) or (2) that requires only minor modification in
te- order to meet the requirements of the procuring agency; or

10 : (4) any item of supply that is currently being produced that does not meet the requirements of
paragraph (1), (2) or (3) solely because of the item

(A) is not yet in use; or

(B) is not yet available in the commercial marketplace.

§ 2326. Undeflnltlzed contractual actions; restrictions
- (a) IN GENERAL. -- The head of an agency may not enter into an undefinitized contractual

action unless the request to the head of the agency for authorization of the contractual action includes a
description of the anticipated effect on requirements of the military department concerned if a delay is
incurred for purposes of determining contractual terms, sp(.-cifications, and price before performance is
begun under the contractual action.

(b) LIMITATIONS ON OBLIGATION AND EXPENDITURE OF FUNDS.--
(1) A contracting officer of the Department of Defense may not enter into an undefinitized con-

tractual action unless the contractual action provides for agreement upon contractual terms,
specifications, and price by the earlier of --

(A) the end of the 180-day period beginning on the date on which the contractor submits a qual-
ifying proposal to definitize the contractual terms, specifications, and price; or

(B) the date on which the amount of funds obligated or expended under the contractual action is
equal to more than 50 percent of the negotiated overall ceiling price for the contractual action.

(2) Except as provided in paragraph (3), the contracting officer for an undefinitized contractual
action may not expend with respect to such contractual action an amount that is equal to more than 50
percent of the negotiated overall ceiling price until the contractual terms, specifications, and price are
definitized for such contractual action.

(3) If a contractor submits a qualifying proposal (as defined in subsection (g) to definitize an
undefinitized contractual action before an amount equal to more than 50 percent of the negotiated overall
ceiling price is expended on such action, the contracting officer for such action may not expend with
respect to such contractual action an amount that is equal to more than 75 percent of the negotiated
overall ceiling price until the contractual terms, specifications, and price are definitized for such contrac-
tual action.

(4) This subsection does not apply to an undefinitized contractual action for the purchase of initial
spares.
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(c) INCLUSION OF NON-URGENT REQUIREMENTS.- Requirements for spare parts and
supio6rt equipment that are not needed on an urgent basis may not be included in an undefinitized con-
ti tial, action' for spare parts and support equipment that are needed on an urgent basis unless the head
of the agency approves such inclusion as being -

(1) god business practice; and
(2) inthe best interests of the United States

(d) MODIFICATION OF SCOPE. -- The scope of an undefinitized contractual action under which
performance has begun may not be modified unless the head of the agency approves such modification as

being.-

(1) good business practice; and
(2) in Lhe best interests of the United States.

(e) ALLOWABLE PROFIT. -- The head of an agency shall ensure that the profit allowed on an
undefinitized- contractual action for which the final price is negotiated after a substantial portion of the
performance required is completed reflects.-

(1) the possible reduced cost risk of the contractor with respect to cost incurred during perfor-
mance of the contract before the final price is negotiated; and

(2), the reduced cost risk of the contractor with respect to costs incurred during performance of
the remaining portion of the contract.

(t) APPLICABILITY. -- This section does not apply to the Coast Guard or the National Aeronau-
tics and Space Administration.

(g) DEFINITIONS. -- In this section:
(1) The term "undefinitized contractual action" means a new procurement action entered into by

the head of an agency for which the contractual terms, specifications, or price are not agreed upon
before performance is begun under the action. Such term does not include contractual actions with
respect to the following:

(A) Foreign military sales.
(B) Purchases of less than $25,000.

(C) Special access programs.
(D) Congressionally-mandated long-lead procurement contracts.

(2) The term "qualifying proposal" means a proposal that contains sufficient information to enable
the Department of Defense to conduct complete and meaningful audits of the information contained in
the proposal and of any other information that the Department is entitled to review in connection with
the contract as dett rmined by the contracting officer.

§ 2327. Contracts: Consideration of national security objectives
(a) DISCLOSURE OF OWNERSHIP OR CONTROL BY A FOREIGN GOVERNMENT.--

The head of an agency shall require a firm or a subsidiary of a firm that submits a bid or proposal in
response to a solicitation issued by the Department of Defense to disclose in that bid or proposal any
significant interest in such firm or subsidiary (or, in the case of a subsidiary, in the firm that owns the sub-
sidiary) that is owned or controlled (whether directly or indirectly) by a foreign government or an agent
or instrumentality of a foreign government, if such foreign government is the government of a country
that the Secretary of State determines under § 6(jXIXA) of the Export Administration Act of 1979 (50
U.S.C. § 2405(jXIXA)) has repeatedly provided support for acts of international terrorism.

(b) PROHIBITION ON ENTERING INTO CONTRACTS AGAINST THE INTERESTS OF
THE UNITED STATES. -- Except as provided in subsection (c), the head of an agency may not enter
into a contract with a firm or a subsidiary of a firm if--

(1) a foreign government owns or controls (whether directly or indirectly) a significant interest in
such firm or subsidiary (or. in the case of a subsidiary, in the firm that owns the subsidiary); and
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(2) such foreign government is the government of a country that the Secretary of State deter-
smines under §,,6(jXIXA) of the Export Administration Act of 1979 (50 U.S.C. § 2405(X1XA)) has repeat-
edly provided support for acts of international terrorism.

(c) WAIVER. --

(IXA) If the Secretary of Defense determines under paragraph (2) that entering into a contract
with a firm or a subsidiary of a firm described in subsection (b) is not inconsistent with the national secu-
rity objectives of the United States, the head of an agency may enter into a contract with such firm or
subsidiary after the date on which such head of an agency submits to Congress a report on the contract.

(B) A report under subparagraph (A) shall include the following:

(i) the identity of the foreign government concerned.

(ii) the nature of the contract.
(iii) the extent of ownership or control of the firm or subsidiary concerned (or, if appropriate

in the case of a subsidiary, of the firm that owns the subsidiary) by the foreign government concerned or
the agency or instrumentality of such foreign government.

(iv) The reasons for entering into the contract.

(C) After the head of an agency submits a report to Congress under subparagraph (A) with
respect to a firm or a subsidiary, such head of an agency is not required to submit a report before enter-
ing. into any subsequent contract with such firm or subsiliary unless the information required to be
included in such report under subparagraph (B) has materially changed since the submission of the previ-
ous report.

(2) Upon the request of the head of an agency, the Secretary of Defense shall determine whether
entering into a contract with a firm or subsidiary described in subsection (b) is inconsistent with the
national security objectives of the United States. In making such a determination, the Secretary of
Defense shall consider the following:

(A) The relationship of the United States with the foreign government concerned.

(B) The obligations of the United States under inte national agreements.

(C) The extent of the ownership or control of the firm or subsidiary (or, if appropriate in the
case of a subsidiary of the firm that owns the subsidiary) by the foreign government or an agent or
instrumentality of the foreign government.

(D) Whether payments made, or information made available, to the firm or subsidiary under the
contract could be used for purposes hostile to the interests of the United States.

(d) APPLICABILITY. --
[1] This section does not apply to a contract for an amount less than $100.000.

(2) This section does not apply to the Coast Guard or the National Aeronautics and Space
Administration.

(e) REGULATIONS. -- The Secretary of Defense, after consultation with the Secretary of State,
shall prescribe regulations to carry out this section. Such regulations shall include a definition of the
term 'significant interest."
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§ 2328. Relme of technical data
, \a&) IN GENERAL. -

(1) The Secetary of Defense shall, if required to release technical data under § 452 of title 5

(relating to the Freedom of Information Act), release technical data to a person requesting sucn a release
if the person pays all reasonable costs attributable to search and duplication.

(2) The Secretary of Defense shall prescribe regulations, pursuant to notice and receipt of public
comment, specifying a uniform schedule of fees under this section.

(b) DISPOSITION OF COSTS. - An amount received under this section -

(1) shall be retained by the Department of Defense or the element of the Department of Defense
receiving the amount; and

(2) shall be merged with and available for the same purpose and the same time period as the
appropriation from which the costs incurred in complying with requests for technical data were paid.

(c) WAIVER. - The Secretary of Defense shall waive the payment of costs required by subsection
(a) which are in an amount greater than the costs that would be required for such a release of informa-
tion under § 552 of title 5 if--

(1)-the request is made by a citizen of the United States or a United States corporation, and such
citizen or corporation certifies that the technical data requested is required to enable such citizen or cor-
poration to submit an offer or determine whether it is capable of submitting an offer to provide the pro-
d uct to which the technicl data relates to the United States or a contractor with the United States
(except that the Secretary may require the citizen or corporation to pay a deposit in an amount equal to
not more than the cost of complying with the request, to be refunded upon submission of an offer by the
citizen or corporation);

(2) the release of technical data is requested in order to comply with the terms of an international
agreement; or

(3) The Secretary determines, in accordance with § 552(aX4XA) of title 5, that such a waiver is

in the interests of the United Stites.

W69
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MISCELLANEOUS PROVISIONS

DEFENSE AUTHORIZATION ACT
(FY 1985)
(HR 5617)

IC U.S.C. § 2384 et seq..

§ 2384. Supplies: identification of supplier and iources

(a) The Secretary of Defense shall require that the contractor under a contract with the Depart-
ment of Defense for the furnishing of supplies to the United States shall mark or otherwise identify sup-
plies furnished under the contract with the identity of the contractor, the national stock number for the
supplies furnished (if there is such a number), and the contractor's identification number for the supplies.

(bXl) The Secretary of Defense shall prescribe regulations requiring that, whenever practicable,
each contract requiring the delivery of supplies (other than a contract described in paragraph (2)) shall
require that the contractor identify --

(A) the actwud manufacturer or producer of the item or of all sources of supply of the contractor
for that item;

(B) the national stock number of the item (if there is such a number) and the identification
numberof the actual manufacturer or producer of the item or of each source of supply of the contractor
for the item; and

(C) the source of any technical data delivered under the contract.
(2) Paragraph (1) does not apply to a contract that requires the delivery of supplies that are com-

mercial items sold in substantial quantities to the general public if the contract --

(A) provides for the acquisition of such supplies by the Department of Defense at established
catalog or market prices; or

(B) is awarded through the use of competitive procedures.
(c) Identification of supplies and technical data under this section shall be made in the manner and

with respect to the supplies prescribed by the Secretary of Defense.
(d) The amendment made by subsection (a) shall take effect at the end of the one-year period

beginning on the date of the enactment of this Act.
(as amended by the Defense Improvement Act of 1986)

§ 2384a. Supplies: economic order quantities

(aX1) An agency referred to in § 2303 of this title shall procure supplies in such quantity as (A)
will result in the total cost and unit cost most advantageous to the United States, where practicable, and
(B) does not eAceed the quantity reasonably expected to be required by the ag,-ncy.

(2) The Secretary of Defense shall take paragraph (1) into account in approvi:g rates of obliga-
tion of appropriations under section 2204 of this title.

(b) Each solicitation for a contract for supplies shall, if practicable, include a provision inviting
each offeror responding to the solicitation to state an opinion on whether the quantity of the supplies pro-
posed to be procured is economically advantageous to the United States and, if rpplicable, to recommend
a quantity or quantities which would be more economically advantageous to the United States. Each
such recommendation shall include a quotation of the total price and the unit price for supplies procured
in each recommended quantity.
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ADDITIONAL MISCELLANEOUS PROCUREMENT PROVISIONS

§ 2402. Prohibition of contractors limiting subcontractor sales directly to the United States.

(a) Each contract for the purchase of supplies or services made by the Department of Defense
shall provide that the contractor will not --

(1) enter into any agreement with a subcontractor under the contract that has the effect of unrea-
sonably restricting sales by the subcontractor directly to the United States of any item or process (includ-
ing computer software) made or furnished by the subcontractor under the contract for any follow-on
production contract); or

(2) otherwise act to restrict unreasonably the ability of a subcontractor to make sales to the
United States described in clause (1).

(b) This section does not prohibit a contractor from asserting rights it otherwise has under law.

§ 2403. Major weapon systems: contractor guarantees
(a) In this section:

(1) 'Weapon system' means items that can be used directly by the armed forces to carry out com-
bat missions end that cost more than $100,000 or for which the eventual total procurement cost is more
than $10,000,000. Such term does not include commercial items sold in substantial quantities to the gen-
eral public.

(2) 'Prime contractor' means a party that enters into an agreement directly with the United States
to furnish part or all of a weapon system.

(3) 'Design and manufacturing requirements' means structural and engineering plans and manufac-
turing particulars, including precise measurements, tolerances, materials, and finished product tests for the
weapon system being produced.

(4) 'Essential performance requirements', with respect to a weapon system, means the operating
capabilities or maintenance and reliability characteristics of the system that are determined by the Secre-
tary of Defense to be necessary for the system to fulfill the military requirement for which the system is
designed.

(5) 'Component' means any constituent element of a weapon system.
(6) 'Mature full-scale production' means the manufacture of all units of a weapon system after the

manufacture of the first one-tenth of the eventual total production or the initial production quantity of
such system, whichever is less.

(7) 'Initial pioduction quantity' means the number of units of a weapon system contracted for in
the first year of full-scale production.

(8) 'Head of an agency' has !he meaning given that term in § 2302 of this title.
(b) Except as otherwise provided in this section, the head of an agency may not after January 1,

1985, enter into a contract for the production of a weapon system unless each prime contractor for the
system provides the United Sta.es with written guarantees that --

(1) the item provided under the contract will conform to the design and manufacturing require-
ments specifically delineated in the production contract (or in any amendment to that contract);

(2) the ;tem provided under the contract, at the time it is delivered to the United States, will be
free from all defects in materials and workmanship;

(3) the item provided under the contract will conform to the essential performance requirements
of the item as specifically delineated in the produetion contract (or in any amendment to that contract);
and

(4) if the item provided under the contract fails to meet the guarantee specified in clause (1), (2),
o' (3), the contractor will at the election of the Secretary of Defense or as otherwise provided in the
coutract ..
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(A) promptly take such corrective action as may be necessary to correct the failure at no addi-
tional cost to the United States; or

(B) pay costs reasonably incurred by the United States in taking such corrective action.

(c) The head of the agency concerned may not require guarantees under subsection (b) from a
prime contractor for a weapon system, or for a component of a weapon system, that is furnished by the
United States to the contractor.

(d) Subject to subsection (e)(1), the Secretary of Defense may waive part or all of subsection (b) in
the case of a weapon system, or component of a weapon system, if the Secretary determines --

(1) that the wriver is necessary in the interest of national defense; or

(2) that a guarantee under that subsection would not be cost- effcctive.

The Secretary may nit delcgate authority under thuis subsection to any person who holds a position
below the level of Assistant Secretary of Defense or A ssistant Secretary of a military department.

(eXl) Before making a waiver under subsection (d) with respect to a weapon system that is a
major defense acquisition program for the purpose of § 139a of this tale, the Secretary of Defense shall
notify the Committees on Armed Services and on Appropriations of the Senate and House of Representa-

tives in writing of his intention to waive any or all of the requirements of subsection (b) with respect to

that system and shall include in the notice an explanation of the reasons for the waiver.

(2) Not later than February I of each year, the Secretary of Defense shall submit to the commit-

tees specified in paragraph (1) a report identifying each waiver made under subsection (d) during the
preceding calendar year for a weapon system that is not a major defense acquisition program for the pur-
pose of § 139a of this title and shall include in the report an explanation of the reasons for the waivers.

(f) The requirement for a guarantee under subsection (b)(3) applies only in the case of a contract
for a weapon system that :; in mature full-scale production. I-lowever, nothing in this section prohibits
the head of the agency concerned from negotiating a guarantee similar to the guarantee described in that

subsection for a weapon system not yet in mature full-scale production. When a contract for a weapon
system not yet in mature full-scale production is not to include the full guarantee described in subsection
(bX3), the Secretary shall comply with the notice requirements of subsection (e).

(g) Nothing in this section prohibits the head of the agency concerned from --

(1) negotiating the specific details of a guarantee, including reasonable exclusions, limitations and
time duration, so long as the negotiated guarantee is consistent with the general requirements of this sec-
tion;

(2) requiring that components of a weapon system furnished by the United States to a contractor
be properly installed so as not to invalidate any warranty or guarantee provided by the manufacturer of
such component to the United States;

(3) reducing the price of any contract for a weapon system or other defense equipment to take
account of any payment due from a contractor pursuant to subclause (B) of subsection (b)(4);

(4) in the :ase of a dual source procurement, exempting from the requirements of subsection
(b)(3) an amount of production by the second source contractor equivalent to the first one-tenth of the
eventual total production by the second source contractor; and

(5) using wrtten guarantees to a greater extent than required by this section, including guarantees
that exceed those in clauses (1), (2), and (3) of subsection (b) and guarantees that provide more
comprehensive remedies thqn the remedies specified under clause (4) of that subsection.

(h)(1) The Secretary of Defense shall prescribe- such regulations as may be necessary to carry out
this section.

(2) This section does not apply to the Coast Guard or to the National Aeronautics and Space
Administration.

§ 2404. Acquisition of petroleum: authority to waive contract procedures
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(a) The Secretary of Defense may, ibr any purchase of petroleum, waive the application of any

provision of law prescribing procedures to be followed in the formation of contracts, prescribing terms
and conditions to be included in contracts, or regulating the performance of contracts if the Secretary
determins --

(1) that petroleum market conditions have adversely affected (or will in the near future adversely
affect) the acquisition of petroleum by the Department of Defense; and

(2) the waiver will expedite or facilitate the acquisition of petroleum for Government needs.
(b) A waiver under subsection (a) may be made with respect to a particular contract or with

respect to classes of contracts. Such a waiver that is applicable to a contract for the purchase of
petroleum may also be made applicable to a subcontract under that contract.

(c) The Secretary of Defense may acquire petroleum by exchange of petroleum or petroleum
derivatives.

(d) The Secretary of Defense shall notify the Congress within 10 days of the date on which any
waiver is made under this section and of the reasons for the necessity of exercising such waiver.

(e) In this section, 'petroleum' means natural or synthetic crude, blends of natural or synthetic
crude, and products refined or derived from natural or synthetic cride or from such blends.

§ 2405. Limitation on adjustment of shipbuilding contracts
(a) The Secretary of a military department may not adjust any price under a shipbuilding contract

entered into after December 7, 1983, for an amount set forth in a claim, request for equitable adjustment,
or demand for payment under the contract (or incurred due to the preparation, submission, or adjudica-
tion of any such claim, request, or demand) arising out of events occurring more than 18 months before
the submission of the claim, requesi, or demand.

(b) For the purposes of subsection (a), a claim, request, or demand shall be considered to have
been submitted only when the contractor has provided the certification required by § 6(cXl) of the Con-
tract Disputes Act of 1978 (41 U.S.C. § 605(cXl)) and the supporting data for the claim, request, or
demand.

§ 2406. Availability of cost and pricing records

(a) REQUIREMENT. -- (1) The head of an agency shall require a contractor under a covered con-
tract with that agency to make available i-. a timely manner to any authorized representative of the head
of the agency records of the contractor's cost and pricing data described in subsection CO) with respect
to work under the covered contract.

(2) The head of the agency (or the representative of the head of the agency) shall be entitled to
have access to records in the form and manner maintained by the contractor.

(b) COVERED RECORDS. -- Records covered by section (a) include (for a covered contract and
end items under such a contract) the following:

(I) Work measurement system data (and any revision to such data), including records of labor
content expressed in standard hours of work content for --

(A) the contractor's proposal for the contract; and
(B) the contract as negotiated.

(2) The costs described in subsection (c) --
(A) as proposed by the contractor;
(B) as negotiated by the contractor with the head of the agency; and
(C) as incurred by the contractor.

(3) Bills of material.
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(c) COVERED COSTS.-- Costs referred to in subsection (b)(2) are --

(1) labor costs;
(2) material costs;

(3) subcontract costs;

(4) overhead costs;
(5) general and administrative costs,and

) (6) fee or profit.

(d) NATURE OF RECORDS TO BE MAINTAINED.-- Nothing in this section shall require a
contractor under a covered contract to --

(1) collect or maintain additional data not otherwise collected or maintained by the contractor, or
(2) maintain data in a form or manner different from that in which the contractor maintains such

data.
(e) REGULATIONS. -- The Secretary of Defense shall prescribe regulations to carry out this sec-

tion. Such regulations shall specify the period for which records shall be covered by this section, which
shall not be less than three ye-rs after final payment under the contract to which the records pertain.

(f) DEFINITIONS. -- In this section:

(1) The term "head of an agency" means the Secretary of Defense or the Secretary of a military
department.

(2) The term "covered contract' means a manufacturing contract --

(A) that is awarded under a major defense acquisition program (as such term is defined in §
2432(a) of this title); and

(B) that is subject to the provisions of § 2306a of this title.

(3) The term "work measurement system data" means --

(A) data generaed from time standard setting, time monitoring, and variance analysis; and
(B) such data described in subparagraph (A)a included in planning, cost estimating, and produc-

tivity improvement.

(4) The term "authorized representative" means a representative of the head of an agency who is
an employee of the United States or a member of the armed forces.

§ 2407 Acquisition of defense equipment; NATO projects

(text omitted)

§ 2408. Prohibition on pe.-ons convicted of defense-contract related felonies and related cieminal penalty on
defense contractors

(a) PROHIBITION. -- A person who is convicted of fraud or any other felony arising out of a con-
tract with the Department of Defense shall be prohibited from working in a management or supervisory
capacity on any defense contract, or serving on the board of directors of any defense contractor, for a
period, as determined by the Secretary of Defense, of not less than one year from the date of the convic-
tion.

(b) CRIMINAL PENALTY. -- A defense contracor shall be subject to a criminal penalty of not
more than $500,009 if such contractor is convicted of knowingly --

(1) employing a person under a prohibition under subsection(a): or
(2) allowing %uch a person to serve on Ihc boatrd of directors of ,tuch contractor.

§ 2409. Contractor employees: protection feom reprisal for disclosure of certain information
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(a) PROHIBITION OF REPRISALS. -- an employee of a defense contractor may not be
discharged, demoted, or otherwise discriminated against as a reprisal for disclosing to a Member of
Congress or an authorized official of the Department of Defense or the Department of Justice informa-
tion relating to a substantial violation of law related to a defense contract (including the competition for
or negotiation of a defense contract).

(b) 'INVESTIGATION OF COMPLAINTS. -- A person who believes that the person has been
iubjected to a reprisal prohibited by subsection (a) may submit a complaint to the Inspector General of
the Department of Defense. Unless the Inspector General determines that the complaint is frivolous, the
Inspector General shall investigate the complaint and, upon completion of such investigation, submit a
report of the findings of the investigation to the person, the contractor concerned, and the Secretary of
Defense.

(c) CONSTRUCTION. -- Nothing in this section may be construed to authorize the discharge of,
demotion of, or discrimination against an employee for a disclosure other than a disclosure protected by
subsection (a) or to modify or derogate from z right or remedy otherwise available to the employee.

FEDERAL PROPERTY AND ADMINISTRATIVE SERVICES ACT OF 1949

40 U.S.C. § 471,
et seq.

(abridged)

Act of June 30, 1949, 63 Stat. 378, P.L. 152, effective July 1, 1949, as amended. An Act to simplify
the procurement, utilization, and disposal of Government property, to reorganize certain agencies of the
Government, and for other purposes.

Short Title (§ 1). This Act may be cited as the "Federal Property and Administrative Services Act
of 1949."

DECLARATION OF POLICY

§ 2. It is the intent of the Congress in enacting this legislation to provide for the Government an
economical and efficient system for --

(a) the procurement and supply of personal property and nonpersonal services, including related
functions such as contracting, inspection, storage, issue, specifications, property identification and
classification, transportation and traffic management, establishment of pools or systems for transportation
of Government personnel and property by motor vehicle within specific areas, management of public
utility services, repairing and converting, establishment of inventory levels, establishment of forms and
procedures, and representation before Federal and State regulatory bodies;

(b) the utilization of available property;

(c) the disposal of surplus property; and
(d) records management (P.L. 766, Sept. 1, 1954, 68 Stat. 1126; 40 U.S.C. § 471.)

DEFINITIONS

§ 3 As used in titles I through VI of this Act --
(a) The term "executive agency" means any executive department or independent establishment in

the executive branch of the Government, including any wholly owned Government corporation.

(b) The term "Federal agency" means any executive agency or any establishment in the legislative
or judicial branch of the Government (except the Senate, the House of Representatives, and the Archi-
tect of the Capitol and any activities under his direction).

(c) The term "Administrator" means the Administrator of General Services provided for in Title I
hereof.
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(d) The term "property" means any interest in property except (1) the public domain; lands
reseve or dedicated, for national .park purposes; minerals in lands and portions of lands so withdrawn or
reseredwhich the Secretary of the Interior, with the concurrence of the Administrator, determines are
not suitable for return to the public domain for disposition under the general public-land laws because
such lands are substantially changed in character by improvements or otherwise; (2) naval vessels of the
frllowing categories: battleships, cruisers, aircraft carriers, destroyers, and submarines; and (3) records of

the Federal Government.

(I) The term "excess property" means any property under the control of any Federal agency which
is notrequired for its needs and the discharge of its responsibilities, as determined by the head thereof.

(f) The term "foreign excess property" means any excess property located outside the States of the
Union, the District of Columbia, Puerto Rico, American Samoa, Guam, the Trust Territory of the Pacific
Islands, and the Virgin Islands.

(g) The term "surplus property" means any excess property not required for the needs and
discharge of the responsibilities of all Federal agencies, as determined by the Administrator.

(h) the term "care and handling' includes completing, repairing, converting, rehabilitation, operat-
ing, preserving, protecting, insuring, packing, storing, handling, conserving, and transporting excess and
surplus property, and in the case of property which is dangerous to public health or safety, destroying or
rendering innocuous such property.

(i) The term "person" includes any corporation, partnership, firm, association, trust, estate, or other
entity.

0) the term "nonpersonal services" means such contractual services, other than personal and profes-
sional services, as the Administrator shall designate.

(k) The term "contractor inventory" means (1) any property acquired by and in the possession of a
contractor or subcontractor under a contract pursuant to the terms of which title is vested in the
Government, and in excess of the amounts needed to complete full performance under the entire con-
tract; and (2) any property which the Government is obligated or has the option to take over under any
type of contract as a result either of any changes in the specifications or plans thereunder or of the termi-
nation of such contract (or subcontract thereunder), prior to completion of the work, for the convenience
or at the option of the Government.

(1) The term "motor-vehicle" means any vehicle, self-propelled or drawn by mechanical power,
designed and operated principally for highway transportation of property or passengers, exclusive of any
vehicle designed or used for military field training, combat, or tactical purposes, or used principally
within the confines of a regularly established military post, camp, or depot, and any vehicle regularly
used by an agency in the performance of investigative, law enforcement, or intelligence duties if the head
of such agency determines the exclusive control of such vehicle is essential to the effective performance
of such duties. (P.L. 754, September 5, 1950, 64 Stat. 590; P.L. 522, July 12, 1952, 66 Stat. 593, P.L. 766,
September 1, 1954, 68 Stat. 1129; P.L. 388, August 12, 1955, 69 Stat. 722; P.L. 85-337, February 28, 1958,
72 Stat. 29; P.L. 86-70, June 25, 1959, 73 Stat. 148; P.L. 86-624, July 12, 1960, 74 Stat. 418; P.L. 93-594,
January 2, 1975, 88 Stat. 1926; 40 U.S.C. § 472.)

FEDERAL PROPERTY AND ADMINISTRATIVE SERVICES ACI

(40 U.S.C. § 751, et seq.)

TITLE 1 - ORGANIZATION

General Services Administration

§ 101.(a) There is hereby established an agency in the executive branch of the Government which
shall be known as the General Services Administration.

F-60



,9

(b) There shall be at the head of the General Services Administration an Administrator of General
Services who shall be appointed by the President by and with the advice and consent of the Senate, and
perform his functions subject to the direction and control of the President.

(c) There shall be in the General Services Administration a Deputy Administrator of General Ser-
vices who shall be appointed by the Administrator of General Services. The Deputy Administrator shallperform such functions as the Administrator shall designate and shall be Acting Administrator of General

Services during the absence or disability of the Administrator and, unless the President shall designate
another officer of the Government, in the event of a vacancy in the office of Administrator. (40 U.S.C. §
751).

General Supply Fund

§ 109.(a) There is authorized to be set aside in the Treasury a special fund which shall be known as
the General Supply Fund. Such fund shall be composed of the assets of the general supply fund (includ-
ing any surplus therein) created by § 3 of the Act of February 27, 1929 (45 Stat. 1342; 41 U.S.C. § 7c),
and transferred to the Administrator by § 102 of this Act such sums as may be appropriated thereto, and
the value, as determined by the Administrator, of inventories of personal property from time to time
transferred to the Administrator by other executive agencies under authority of § 201(aX2) to the extent
that payment is not made or credit allowed therefor, and the fund shall assume all of the liabilities, obli-
gations, and commitments of the general supply fund created by such Act of February 27, 1929. The
General Supply Fund shall be available for use by or under the direction and control of the Administra-
tor (I) for procuring personal property (including the purchase from or through the Public Printer, for
warehouse issue, of standard forms, blank-book work, standard specifications, and other printed material
in common use by Federal agencies not available through the Superintendent of Documents) and nonper-
sonal services for the use of Federal agencies in the proper discharge of their responsibilities, and (2) for
paying the purchase price, transportation of supplies and services, and the cost of personal services
employed directly in the repair, rehabilitation, and conversion of personal property.

(b) Payment by requisition agencies shall be at prices fixed by the Administrator. Such prices shall
be fixed at levels so as to recover so far as practicable the applicable purchase price, the transportation
cost, inventory losses, the cost of personal services employed directly in the repair, rehabilitation, and
conversion of personal property, and the cost of amortization, and repair of equipment utilized for lease
or rent to executive agencies. Requisitioning agencies shall pay by advance of funds in all cases where it
is determined by the Administrator that there is insufficient capital otherwise available in the General
Supply Fund. Advances of funds may also be made by agreement between the requisitioning agencies
and the Administrator. Where an advance of funds is not made, the General Services Administration
shall be reimbursed promptly out of funds of the requisitioning agency in accordance with accounting
procedures approved by the Comptroller General: Provided, That in any case where payment shall not
have been made by the requisitioning agency within forty-five days after the date of billing by the
Administrator or the date on which an actual liability for supplies or services is incurred by the Adminis-
trator, whichever is the later, reimbursement may be obtained by the Administrator by the issuance oftransfer and counter-warrants, or other lawful transfer documents supported by itemized invoices.

Credits to Fund

(c) The General Supply Fund shall be credited with all reimbursements, advances of funds, and
refunds or recovering relating to personal property or services procured through the fund, including the
net proceeds of disposal of surplus supplies procured through the fund and receipts from carriers and oth-
ers for loss of, or damage to, supplies procured through the fund; and the same are reappropriated for the
purposes of the fund.

(d) (Repealed August 24, 1962, P.L. 87-600, 76 Stat. 401.)
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Annual Audit; Surplus; Report to Congress

(eXI) As of June 30 of each year, there shall be covered into the United States Treasury as miscel-
laneous receipts any surplus in the General Supply Fund, all assets, liabilities, and prior losses considered,
above the amounts transferred or appropriated to establish and maintain said fund.

(2) The Comptroller General shall make audits of the General Supply Fund in accordance with
the provisions of the Accounting and Auditing Act of 1950 and make reports on the resu, ts thereof.

Additional Uses of Fund

(f) Subject to the requirements of subsections (a) to (e), inclusive, of this section, the General Sup-
ply Fund also may be used for the procurement of personal property and nonpersonal se -vices authorized
to~be acquired by mixed- ownership Government corporations, or by the municipal government of the
District of Columbia, or by a requisitioning nor-Federal agency when the function of a Federal agencyauthorized to procure for it is transferred to the General Services Administration.

Material Tests; Fees; Disposition of Fees

(g) Whenever any producer or vendor shall tender any article or commodity for sale or lease to
the General Services Administration or to any procurement authority acting under the direction and con-
trol of the Administrator pursuant to this Act, the Administrator is authorized in his discretion, with the
consent of such producer or vendor, to cause to be conducted, in such manner as the Administrator shall
specify, such tests as he shall prescribe either to determine whether such article or commodity conforms
to prescribed specifications and standards; or to aid in the development of contemplated specifications and
standards. When the Administrator determines that the making of such tests will serve predominantly the
interest of such producer or vendor, he shall charge such producer or vendor a fee which shall be fixed
by the Administrator in such amount as will recover the cost of conducting such tests, including all com-
ponents of such cost, determined in accordance with accepted accounting principles. When the Adminis-
trator determines that the making of such tests will not serve predominantly the interest of such producer
or vendor, he shall charge such producer or vendor such fee as he shall determine to be reasonable for
the furnishing of such testing service. All such fees collected by the Administrator may be deposited in
the General Supply Fund to be used for any purpose authorized by subsection 109(a) of this Act. (P.L.
754, September 5, 1950, 64 Stat. 578; P.L. 522, July 12, 1952, 66 Stat. 593, P.L.. 86-591, July 5, 1960. 74
Stat. 330; P.L. 87-372, October 4, 1961, 75 Stat. 802; P.L. 87-600, August 24, 1962, 76 Stat. 401; P.L. 93-
604, January 2, 1975, 88 Stat. 1963; 40 U.S.C. § 756.)

INFORMATION TECHNOLOGY FUND

§ 110. (aXl) There is established on the books of the Treasury an Information Technology Fund
(hereinafter referred to as the "Fund'), which shall be available without fiscal year limitation. There are
authorized to be appropriated to the Fund such sums as may be required. For purposes of subsection (b),
the Fund shall consist of --

(A) the capital and assets of the Federal telecommunications fund established under this section
(as in effect on December 31, 1986), which are in such fund on January 1, 1987;

(B) the capital and assets which are in the automatic data processing fund established under §
IIl of this Act (as in effect on December 31, 1986) which are in such fund on January 1, 1987; and

(C) the supplies and equipment transferred to the Administrator uler §§ I l l and 205(0 of this
Act, subject to any liabilities assumed with respect to such supplies and equmpment.

(2) The Administrator shall determine the cost ind capital requirements of the Fund for each year
and shall submit plans concerning such requirements ,and such other inf, nmation as may be requested for
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the review and approval of the Director of the Office of Management and Budget. Any change to the
cost and capital requirements of the Fund for a fiscal year shall be made in the same manner as provided

S- by this section for the initial fiscal year determination. If approved by the Director, the Administrator
shall establish rates to be charged agencies provided, or to be provided, information technology resources
through the Fund consistent with such approvals. Such cost and capital requirements may include funds

(A) needed for the purchase (if the Administrator has determined that purchase is the least
costly alternative) of information processing and transmission equipment, software systems, and operating
facilities necessary for the provision of such services;

(B) resulting from operations of the Fund, including the net proceeds of disposal of excess or
surplus personal property and receipts from carriers and others for loss or damage to property; and

(C) which are appropriated, authorized to be transferred, or otherwise made available to the
Fund.

(b) The Fund shall --
(1) assume all of the liabilities, obligations, and committments of the funds described in subpara-

graphs (A) and (B) of subsection (aXl); and
(2) be available for expenses, including personal services and other costs, and for procurement (by

lease, purchase, transfer, or otherwise) for efficiently providing information technology resources to
Federal agencies and for the efficient management, coordination, operation, and utilization of such
resources.

(cXl) In the operation of the Fund, the Administrator is authorized to enter into multiyear con-
tracts for the provision of information technology hardware, software, or services for periods not in
excess of five years, if--

(A) funds are available and adequate for payment of the costs of such contract for the fiscal year
and any costs of cancellation or termination;

(B) such contract is a arded on a fully competitive basis; and
(C) the Administrator determines that --

(i) the need for the information technology hardware, software, or services being provided
will continue over the period of the contract;

(ii) the use of the multiyear contract will yield substantial cost savings when compared with
other methods of providing the necessary resources; and

(iii) such a method of contracting will not exclude small business participation.
(2) Any cancellation costs incurred with respect to a contract entered into under this subsection

shall be paid from currently available funds in the Fund.
(3) This subsection shall not be construed to limit the authority of the Administrator to procure

equipment and services under § 201 of this Act.
(d) Following the close of each fiscal year, the uncommitted balance of any funds remaining in the

Fund, after making provision for anticipated operating needs as determined by the Office if Management
and Budget, shall be transferred to the general fund of the Treasury as miscellaneous receipts.

(e) A report on the operation of the Fund shall be made annually by the Administrator to the
Director of the Office of Management and Budget. Such report shall identify any proposed increases to
the capital of the Fund and shall include a report on information processing equipment inventory, utiliza-
tion, and acquisition.

() For purposes of this section, the term 'information technology resources' includes any service
or equipment which had been acquired or provided under this section or § Ill of this Act, including
other information processing and transmission equipment, software, systems, operating facilities, supplies,
and services related thereto, and maintenance and repair thereof.
Brooks Act Amendments, Pub.L 99-591, Oct 18, 1986

F-63



Automatic Data Processing Equipment

§ 11.(aXl) The Administrator is authorized and directed to coordinate and provide for the
economic and efficient purchase, lease, and maintenance of automatic data processing equipment by
Federal agencies.

(2XA) For purposes of this section, the term "automatic data processing equipment" means any
equipment or interconnected system or subsystems of equipment that is used in the automatic acquisition,
storage, manipulation, management, movement, control, display, switching interchange, transmission, or
reception, of data or information -

(i) by a Federal ageucy, or

(ii) under a contract with a Federal agency which --

(I) requires the use of such equipment, or

(II) .requires the performance of a service or the furnishing of a product which is performed
or produced making significant use of such equipment.

(B) Such term includes --

(i) computers;

(ii) ancillary equipment;

(iii) software, firmware, and similar procedures;

(iv) services, including support services; and

(v) related resources as defined by regulations issued by the Administrator for General Ser-
vices.

(3) This section does not apply to --
(A) automatic data processing equipment acquired by a Federal contractor which is incidental

to the performance of a Federal contract;

(B) radar, sonar, radio, or television equipment;

(C) the procurement by the Department of Defense of automatic data processing equipment or
services if the function, operation, or use of which --

(i) involves intelligence activities;

(ii) involves cryptologic activities related to national security;

(iii) involves the command and control of military forces;
(iv) involves equipment which is an integral part of a weapon or weapons system; or

(v) is critical to the direct fulfillment of military or intelligence missions, provided that this
exclusion shall not include automatic data processing equipment used for routine administrative and busi-
ness applications such as payroll, finance, logistics, and personnel management; or

(D) the procurement of automatic data processing equipment or services by the Central Intelli-
gence Agency.

(b) Section 11 l(b) of such Act is amended by adding at the end thereof the following new para-
graph:

(3) If the Administrator finds that a senior official of an agency designated pursuant to § 3605(b)
of title 44, United States Code, is sufficiently independent of program responsibility and has sufficient
experience, resources, and ability to carry out fairly and effectively procurements under this section, the
Administrator may delegate to such official the authority to lease, purchase, or maintain automatic data
processing equipment purs'Jant to paragraph (2) of this subsection, except that any such delegation shall
not relieve the Administraior under this section. A delegation by the Administrator under this subsection
shall not preclude the Administrator from reviewing individual procurement requests if the Administrator
determines that circumstances warrant such a rcvicw The Admin,,traur shall ictain authority Io revokc
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such delegations, both in general and with regard to any specific matter. In acting for the Administrator,an' official to vhom approval authority has been delegated under this subsection shall comply fully withF , - the rules and regulations promulgated by the Administrator.

n. p uProcurement Authority

(b)1) Automatic data processing equipment suitable for efficient and effective use by Federal agen-
cies shall be provided by the Administrator through purchase, lease., transfer of equipment from other
Federal agencies, or otherwise, and the Administrator is authorized and directed to provide by contract
or otherwise for the maintenance and repair of such equipment. In carrying out his responsibilities under
this section the Administrator is authorized to transfer automatic data processing equipment between
Federal agencies, to provide for joint utilization of such equipment by two or more Federal agencies, and
to establish and operate equipment pools and data processing centers for the use of two or more such
agencies when necessary for its most efficient and effective utilization.

(2) The Administrator may delegate to one or more Federal agencies authority to operate data
processing equipment pools and automatic dat., processing centers, and to lease, purchase, or maintain
individual automatic data processing systems or specific units of equipment, including such equipment
used in automatic data processing pools and automatic data processing centers, when such action is deter-
mined by the Administrator to be necessary for the economy and efficiency of operation, or when such
action is essential to national defense or national security. The Administrator may delegate to one or
more Federal agencies authority to lease, purchase, or maintain automatic data processing equipment to
the extent to which he determines such action to be necessary and desirable to allow for the orderly
impleme-.4iion of a program for the utilization of such equipment.

Establishment of Revolving Fund

Nonapplicability of Other Sections

(c) The proviso following paragraph (4) in § 201(a) of this Act and the provisions of § 602(d) of
this Act shall have no application in the administration of this section. No other provision of this Act or
any other Act which is inconsistent with the provisions of this section shall be applicable in the adminis-
tration of this section.

Scientific and Technological Advisory Service

(d) The Secretary of Commerce is authorized (1) to provide agencies, and the Administratoi of
General Services in the exercise of the authority delegated in this section, with scientific and technologi-
cal advisory services relating to automatic data processing and related systems, and (2) to make appropri-
ate recommendations to the President relating to the establishment of uniform Federal automatic data
processing standards. The Secretary of Commerce is authorized to undertake the necessary research in
the sciences and technologies of automatic data processing computer and related systems, as may be
required under provisions of this subsection.

Limitations on Authority

(e) The authority conferred upon the Administrator and the Secretary of Commerce by this section
shall be exercised subject to direction by the President and to fiscal and policy control exercised by the
Office of Management and Budget. Authority so conferred upon the Administrator shall not be so con-
strued as to impair or interfere with the determination by agencies of their individual automatic data pro-
cessing equipment requirements, including the development of specifications for and the selection of the
types and configurations of equipment needed. The Administrator shall not interfere with, or attempt to
control in any way, the use made of automatic data processing equipment or components thereof by any
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agency. The Administrator shall provide adequate notice to all agencies and other users concerned with
respect to each proposed determination whether or not the automatic data processing equipment will be
provided by the Administrator or whether or not the authority to lease, purchase, or maintain the equip-
ment will be delegated. If the Administrator denies an agency procurement request such denial shall be
suject to review and decision by the Director of the Office of Management and Budget, unless the
President otherwise directs. Such review and decision shall be made only on the basis of a written
appeal, and such written appeal, together with any written communications to the Administrator or any
officer or employee of the Office of Management and Budget concerning such denial shall be made avail-
able to the public.

(f)(l) Upon request of any interested party in connection with any procurement which is subject to
this section, including procurements subject to delegation of procurement authority, the board of contract
appeals of the General Services Administration (hereafter in this subsection referred to as the 'board'),
shall review any decision by a contracting officer alleged to violate statute or regulation, or both, under
the standard applicable to review of contracting officer final decisions by boards of contract appeals. The
authority of the board to conduct such review shall include the authority to determine whether any pro-
curement is subject to this section and the authority to review regulations to determine their consistency
with applicable statutes. A proceeding, decision, or order of the board pursuant to this subsection shall
not be subject to interlocutory appeal or review. An interested party who has filed a protest action
under § 3551 of title 31, United States Code, with respect to any procurement may not file a protest
action with respect to such procurement under this subsection.

(2) When a protest action under this subsection is filed before award of the challenged procure-
ment, the board, at the request of any interested party and within 10 days of the filing of the protest
action, shall hold a hearing to determine whether it should suspend the procurement authority of the
Administrator or the Administrator's delegation of procurement authority for the challenged procure-
ment on an interim basis until the board can decide the protest action. The delegation of procurement
authority shall be suspended unless the agency establishes that --

(A) absent action by the board, contract award is likely to occur within 30 days of the hearing;
and

(B) urgent and compelling circumstances which significantly affect interests of the United States
will not permit awaiting the decision of the board.

(3) At the request of any interested party, when a protest action is filed within 30 days after the
date of publication of award by the Secretary of Commerce or the date of receipt of written notice of
award by the party challenging the award, whichever comes first, the board shall, within 10 days after
the date of the filing of the protest action, hold a hearing to determine whether it should suspend the pro-
curement authority of the Administrator or the Administrator's delegation of procurement authority for
the challenged procurement on an interim basis. The board shall suspend the agency's authority to
acquire any goods or services under the contract which are not previously delivered and accepted unless
the agency establishes that urgent and compelling circumstances which significantly affect interests of the
United States will not permit awaiting the decision of the board.

(4) The board shall conduct such proceedings and allow such discovery as may be required for
the expeditious, fair and reasonable resolution of the protest action. The board shall give priority to pro-
test actions filed under this subsection and shall issue its final decision within 45 working days after the
date of protest unless the board's chairman determines that the specific and unique circumstances of the
protest require a longer period. However, nothing contained in this subsection shall conflict with any
deadlines imposed by section 9(a) of the Contract Disputes Act of 1978 (41 U.S.C. § 608(a)). In making a
decision on the merits of protest actions brought under this section, the board shall accord due weight to
the policies of this section, and the goals of economic and efficient procurement set forth in this section.
When the board determines that challenged agency action violates a procurement statute or regulation or
the conditions of any delegation of procurement authority issued pursuant to this section, the board may
suspend, revoke, or revise the delegation of procurement authority applicable to the challenged procure-
ment. Whenever the board makes such a determination, it may, in accordance with § 1304 of title 31,
United States Code, further declare the entitlement of an appropriate party to the costs of (A) filing and
pursuing the protest, including reasonable attorney's fees, and (B) bid and proposal pieparition, the final
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decision of the board may be appealed by the head of the agency involved and by any interested party,
including interested parties who intervene in any protest action filed under this subsection, as set forth in

theC intract Disputes Act of 1978 (41 U.S.C. § 501 et seq.). If the board revokes or suspends the procure-
ment authority of the Administrator or the Administrator's delegation of procurement authority after
contract award, the affected contract shall be presumed valid as to all goods or services delivered and
accepted thereunder prior to the suspension, revocation, or revision of the delegation of procurement
authority. Nothing contained in this subsection shall affect the board's power to order any additional
relief which it is authorized to provide under any statute or regulation. However, the procedures set
forth in this subsection shall only apply to procurements conducted under the authority contained in this
section. In addition, nothing contained in this subsection shall affect the right of any person to file pro-
tests .with the contracting agency or to file actions in the district court or the United States Claims Court.

(5) The board is authorized to dismiss any protest action determined to be frivolous or which, on
its face, does not state a valid basis for protest. The board may consider any decision, determination,
opinion, or statement made by the Director of the Office of Management and Budget or any officer of
any other Federal agency regarding applicability of this section to a particular procurement, and may
request the advice of the Director or such officer with regard to such applicability, but shall not be
bound by any such decision, determination, opinion, or statement when determining whether a procure-
ment is subject to this section.

(6) The board shall, within 180 days after the date of enactment of this subsection, adopt and
issue such rules and procedures, not inconsistent with this section, as may be necessary to the expeditious
disposition of protest actions filed under authority of this subsection.

(7) For purposes of this subsection --

(A) the term "protest' means a challenge to a solicitation, or to the award or proposed award of
any procurement contract; and

(B) the term 'interested party' means an actual or prospective bidder or offeror whose direct
economic interest would be affected by the award or nonaward of the contract.".

(b) The amendment made by this section shall cease to be effective three years after such amend-
57j ment first takes effect in accordance with § 2751.

(g) The justifications and approvals required by § 303(0(1) of this Act shall apply in the case of
any procurement under this section for which the minimum needs are so restrictive that only one
manufacturer is capable of satisfying such needs. Such procurement includes either a sole source pro-
curement or a procurement by specific make and model. Such justification and approval shall be
required notwithstanding that more than one bid or offer is made or that the procurement obtains price
competition and such procurement shall be treated as a procurement using procedures other than com-
petitive procedures for purposes of § 19(b) of the Office of Federal Procurement Policy Act (41 U.S.C. §
417(b)).

TITLE II-- PROPERTY MANAGEMENT

Procurement, Warehousing, and Related Activities

§ 201.(a) The Administrator shall, in respect of executive agencies, and to the extent that he deter-
mines that so doing is advantageous to the Government in terms of economy, efficiency, or service, and
with due regard to the program activities of the agencies concerned --

(1) subject to regulations prescribed by the Administrator for Federal Procurement Policy pur-
suant to the Office of Federal Procurement Policy Ac:, prescribe policies and methods of procurement
and supply of personal property and nonpersonal services, including related functions such as contract-
ing, inspection, storage, issue, property identification and classification, transportation and traffic manage-
ment, management of public utility services, and repairing and converting; and
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,(2) operate, and after consultation with the executive agencies affected, consolidate, take over, or
arrange for the operation by an executive agency of warehouses, supply centers, repair shops, fuel yards,
andibther similar facilities; and .

(3). procure and supply personal and nonpersonal services for the use of executive agencies in the
proper discharge of their responsibilities, and perform functions related to procurement and supply as
those. mentioned above in subparagraph (1): Provided, That contracts for public utility services may be
made for~periods not exceeding ten years; and

(4) with respect to transportation and other public utility services for the use of executive agen-
cies, represent such agencies in negotiations with carriers and other public utilities and in proceedings
involving carriers or other public utilities before Federal and State regulatory bodies; Provided, That the
Secretary of Defense may from time to time, and unless the President shall otherwise direct, eyempt the
Department of Defense from action taken or which may be taken by the Administration under clauses
(1), (2), (3), and (4) above whenever he determines such exemption to be in the best interests of national
security.

(b) The Administrator shall as far as practicable provide any of the services specified in subsection
(a) of this section to any other Federal agency, mixed ownership corporation (as defined in the Govern-
ment Corporation Act), or the District of Columbia, upon its request.

(c) In acquiring personal property, any executive agency, under regulations to be prescribed by theAdministrator, subject to regulations prescribed by the Administrator for Federal Procurement Policy
pursuant to the Office of Federal Procurement Policy Act, may exchange or sell similar items and may
apply the exchange allowance or proceeds of sale in such cases in whole or in part payment for the pro-
perty acquired: Provided, That any transaction carried out under the authority of this subsection shall be
evidenced in writing.

(d) In conformity with policies prescribed by the Administrator undersubsection (a), any executive
agency may utilize the services, work, materials, and equipment of any other executive agency, with the
consent of such other executive agency, for the inspection of personal property incident of the procure-
ment thereof, and notwithstanding § 3678 of the Revised Statutes (31 U.S.C. § 628) or any other provi-
sion of law such other executive agency may furnish such services, work, materials, and equipment for
that purpose without reimbursement or transfer of funds.

(e) Whenever the head of any executive agency determines that the remaining storage or shelf life
of any medical materials or medical supplies held by such agency for national emergency purposes is oftoo short duration to justify their continued retention for such purpo.es and that their transfer or disposal
would be in the interest of the United States, such material or supplies shall be considered for the pur-
poses of § 483 of this title to be excess property. In accordance with the regulations of the Administrator,
such excess materials or supplies may thereupon be transferred to or exchanged with any other Federal
agency for other medical materials or supplies. Any proceeds derived from such transfers may be
credited to the current applicable appropriation or fund of the transferor agency and shall be available
only for the purchase of medical materials or supplies to be held for national emergency purposes. If such
materials or supplies are not transferred to or exchanged with any other Federal agency, they shall be
disposed of as surplus property. To the greatest extent practicable, the head of the executive agency
holding such medical materials or supplies shall make the determination provided for in the first sentence
of this subsection at such times as to insure that such medical materials or medical supplies can be
transferred or otherwise disposed of in sufficient time to permit their use before their shelf life expires and
they are rendered unfit for human use. (P.L. 216, August 10, 1949, 63 Stat. 591; P.L. 754, September 5,
1950, (4 Stat. 591; P.L. 85-781, August 27, 1958, 72 Stat. 936; P.L. 91-426. September 26, 1970, 84 Stat.
883; P.L. 93-400, August 30, 1974, 88 Stat. 796; 40 U.S.C. § 481. et. seq.)

TITLE III -- PROCUREMENT PROCEDURE

Declaration of Purpose
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§ 301. The purpose of this title is to facilitate the procurement of property and services. (P.L. 522,
July 12, 1952, 66 Stat. 594; 41 U.S.C. § 251.)

§ 302. Purcham and contracts for property

(a) Applicability of chapter; delegation of authority

Executive agencies shall make purchases and contracts for property and services in accordance
with the provisions of this chapter and implementing regulations of the Administrator; but this chapter
does not apply -

(1) to the Department of Defense, the Coast Guard, and the National Aeronautics and Space
Administration; or

(2) when this chapter is made inapplicable pursuant to section 474 of Title 40 or any other law,
but when this chapter is made inapplicable by any such provision of law, §§ 5 and 8 of this title shall be
applicable in the absence of authority conferred by 3tatute to procure without advertising or without
regard to said section 5 of this title.

Small business concerns; share of business; advance publicity on negotiated purchases and contracts
for property

(b) It is the declared policy of the Congress that a fair proportion of the total purchases and con-
tracts for property and services for the Government shall be placed with small business concerns.

(cXl) This title does not (A) authorize the erection, repair, or furnishing of any public building or
public improvement, but such authorization shall be required in the same manner as heretofore, or (B)
permit any contract for the construction or repair of buildings, roads, sidewalks, sewers, mains, or similar
items using other than sealed bid procedures under § 303(aX2XA), if the conditions set forth in §
303(aX2XA) apply or the contract is to be performed outside the United States.

(2) Section 303(aX2XA) does not require the use of sealed bid procedures in cases in which §
204(e) of title 23, United States Code, applies.

Carriage of cargo; specification of container size

(d) No contract for the carriage of Government property in other than Government-owned cargo
containers shall require carriage of such property in cargo containers of any stated length, height, or
width.

(As amended Nov. 8, 1965, Pub.L. 89-343, 1, 2, 79 Stat. 1303; Nov. 8, 1965, Pub.L. 89-348, 1(2), 79 Stat.
1310; Mar. 16, 1968, Pub.L. 90-268, 4, 82 Stat. 50; July 25, 1974, Pub.L. 93-356, 3, 88 Stat. 390; Dec. 1,
1983, Pub.L. 98-191, 9(a)(1), 97 Stat. 1331.)

Competition Requirements

§ 303 (a)(1) Except as provided in subsections (b) and (c) and except in the case of procurement
procedures otherwise expressly authorized by statute, executive agency --

(A) shall comply with the full and open competi.-on requirements set out in this title and in the
modifications to regulations promulgated pursuant to § 2572 of the Competition in Contracting Act of
1984, and

(B) shall use, in entering into a contract for property or ser aices, the competitive procedure or
combination of competitive procedures that is best suited under the circumstances of the procurement
action;

(2) The head of an executive agency, when using competitive procedures --

(A) shall solicit sealed bids if -.
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(i) time permits the solicitation, submission, and evaluation of sealed bids;
(ii) the award will be made on the basis of price and other price-related factors.
(iii) it is not necessary to conduct discussions with the respnding sources about their bids; and

(iv) there is a reasonable expectation of receiving more tha . ne sealed bid; and
(B) shall request competitive proposals if sealed bids are not appropriate under clause (A).

(bXl) An ex-cutive agency may provide for the procurement of property or services covered by
this section using competitive procedures but excluding a particular source in order to establish or main-
tain any alternative source or sources of supply for that property or service if the head of the executive
agency determines that to do so --

(A) would increase or maintain competition and would likely result in reduced overall costs for
such procurement or for any anticipated procurement, of such property or services;

(B) would be in the interest of national defense in having a facility (or a producer, manufacturer,
or other supplier) available for furnishing the property or service in case of a national emergency or
industrial mobilization.

(C) would be in the interest of national defense in establishing or maintaining an essential
engineering, research, or development capability to be provided by an educational or other nonprofit
institution or a federally funded research and development center.

(2) An executive agency may provide for the procurement of property or services covered by
this section using competitive procedures, but excluding other than small business concerns in furtherance
of §§ 9 and 15 of the Small Business Act (15 U.S.C. §§ 639; 644).

(3) A contract awarded pursuant to the competitive procedures referred to in paragraphs (1) and
(2) shall not be subject to the justification and approval required by subsection (f)(1).

(c) An executive agency may use procedures other than competitive procedures only when --
(1) the property or services needed by the executive agency are available from only one responsi-

ble source and no other type of property or services will satisfy the needs of the executive agency;

(2) the executive agency's need for the property or services is of such an unusual and compelling
urgency that the Government would be seriously injured unless the agency is permitted to limit the
number of sources from which it solicitv bids or proposals;

(3) it is necessary to award the contract to a particular source or sources in order to (A) maintain
a facility producer, manufacturer, or other supplier available for furnishing property or services in case of
a national emergency or to achieve industrial mobilization, or (B) establish or maintain an essential
engineering, research, or development capability to be provided educational or other nonprofit institution
or a federally funded research and deveiopment center;

(4) the terms of an internatioial agreement or treaty between the United States Government and a
foreign government or international organization or the written directions of a foreign government reim-
bursing the executive agency for the cost of the procurement of the property or services for such
government have the effect of requiring the use of procedures other than competitive procedures;

(5) a statute expressly authorizes or requires that the procurement be made through another execu-
tive agency or from a specified source, or the agency's need is for a brand-name commercial item for
authorized resale;

(6) the unrestricted disclosure of the executive agency's needs would compromise the national
security unless the agency is permitted to limit the number of sources from which it solicits bids or pro-
posals; or

(7) the head of the executive agency --
(A) determines that it is necessary in the public interest to use procedures other than competitive

procedures in the particular procurement concerned, and

(B) notifies each House of the Congress in writing of such determination not !ess than 30 days
before the award ot the contract.
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(d) For the purposes of applying subsection (c)(1) --

*; (I) in the case of a contract for property or services to be awarded on the basis of acceptance of
an unsolicited research proposal, the property or services shall be considered to be available from on!y
one source if the source has submitted an unsolicited research proposal that demonstrates a unique inno-
vative concept, the substmice of which is not otherwise available to the United States, and does not
resemble the substance of a pending competitive procurement; and

(2) in the case of follow-on contracts for the continued development or production of major sys-
tems or highly specialized equipment when it is likely that award to a source other than the original
source would result in (A) substantial duplication of cost to the Government which is not expected to be
recovered through competition, or (B) unacceptable delays in fulfilling the executive agency's needs, such
property may be deemed to be available only from the original source and may be procured through pro-
cedures other than competitive procedures.

(e) An executive agency using procedures other than competitive procedure to procure property or
services by reason of the application of subsection (c)(2) or (c)(6) shall request offers from as many poten-
tial sources as is practicable under the circumstances.

(f)(1) Except as provided in paragraph (2), an executive agency may not award a contract using
procedures other than competitive procedures unless --

(A) the use of such procedures i3 justified in writing and the accuracy and completeness of the
justification are certified by the contracting officer for the contract;

(BXi) in the case of a contract for an amount exceeding $100,000, buch justification is approved
by the competition advocate for the procuring activity;

(ii) in the case of a contract for an amount exceeding $1,000,000, such justification is approved
by the head of the procuring activity or a delegate who, if a member of the trmed forces, is a flag or
general officer or, if a civilian, is serving in a position in grade GS-16 or above under the General
Schedule or in a comparable or higher position under another schedule; or

(iii) in the case of a contract for an amount exceeding $10,000,000, such justification is
approved by the senior procurement executive of the agency designated pursuant to § 16(3) of the Office
of Federal Procurement Policy Aot (41 U.S.C. § 414(3)); and

(C) a notice has been published with resp-"ct to such contract pursuant to section 18 of the Office
of Federal Procurement Policy Act and all bids or proposals received tn response to such notice have
been considered by such executive agency.

(2) In the case of procurements permitted by subsection ,c)(2), the justification and approvals
required by paragraph (!) may be made after the procurement has occurred. The justification and appro-
val required by paragraph (1) is not required --

(A) when a statute expressly requires that the procurement be made fromi a specified source;
(B) when ttle agency's need is for a brand-name commercial item for authorized resale;
(C) in the case of a procurement permitted by subsection (c)(7); or

(D) in the case of a procurement conducted under (i) the Act of June 25, 1938 (41 U.S.C. [*] et
seq.), popularly referred to as the Wagner-O'Day Act, or (ii) § 8(a) of the Small Business Act (15 U.S.C.
§ 637(a)).

(3) The statement of justification required by paragraph ()(A) shall include --
(A) a description of the agency's needs,
(B) an identification of the statutory exception ftom the requirement to use competitive pro-

cedures and a demonstration, based on the proposed contractor's qualifications or the nature of the pro-
curement, of the reasons for using 3uch exception;

(C) a determination that the anticipated cos! is fair and reasonable;
(D) a description of the market survey conducted or a statement of the reason a market survey

was not conducted;

F-71



,.. , - . " . - . - .-W "-,I

(E) a listing of the ripovrisible sources, if any, that exprrmsed in writing an irterest in the pro-
curement; and

(F) a statement of the actions, if any, the agency may take to remove or overcome a barrier to
competition before a subsequent procurement for such needs.

(4) The justification required by paragraph (1)(A) and any related account document, or otherrecord, shall be made available for inspection by the public consistent with the provisions of § 552 of title
5. United States Code.

(5) In no case. may an executive agency --
(A) enter into a contract for property or services using procedures other than competitive pro-

cedures on the basis of the lack of advance planning or concerns related to the amount of funds available
to the agency for procurement functions; or

(B) procure property or services from another executive agency unless such other executive
agency complies fully with the requirements of this title in its procurement of such property or services.

The restriction set out in clause (B) is in addition to, and not in lieu of, any other restriction provided by
law.

(gXI) In order to promote efficiency and economy in contracting and to avoid unnecessary burdens
for agencies arid contractors, regulations shall provide for special simplified procedures for small pur-
chases of property and services.

(2) A small purchase is a purchase or contract which does not exceed $25,000.
(3) A proposed purchase or contract for an amount above $25,000 may not be divided into several

purchases or contracts for lesser amounts in order to use small purchase procedures.

(4) The head of an agency, in using small purchase procedures, shall promote competition under
such procedures to the maximum extent practicable. -

Planning and Solicitation Requirements

§ 303A. (a)(l) In planning for the procurement of property or services, an executive agency shall
(A) specify its needs and solicit bids or propcsals in a manner designed to achieve full and open

competition for the contract;

(B) use advance procurement planning and market research; and
(C) prepare specifications in 3uch manner as is necessary to obtain full and open competition

with due regard to the nature of the property or services to be acquired.

(2) Each solicitation tinder this title shall include specifications which --

(A) consistent with the provisions of this title, permit full and open competition;
(B) include restrictive provisions or conditions only to the extent occessary to satisfy the needs

of the agency or as authorized by law.

(3) For the purposes of paragraph (i), the type of specification included in a solicitation shall
depend on the nature of the needs of the executive agency and the market available to satisfy such needs.
Subject to such needs, specifications may be started in terms of --

(A) function so that a variety of products or services may qualify;

(B) performance, including specifications of the range of acceptable characteristics or of the
minimum acceptable standards, or

(C) design requirements.
(b) Each sol ,tation for sealed bids or competitive proposals other than for small purcnases shall a.

a minimum include, in addition to the specifications described ir, subsection (a) --
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I, (1) a statement of--
(A) all significant factors, including price, which the executive agency reasonably expects to con-

:-": sider in evaluating sealed bids or competitive proposals; and

(B) the relative importance assigned to each of those factors; and

(2XA) in the case of sealed bids --
(i) a statement that sealed bids will be evaluated without discussions with the bidders; and

(ii) the time and place for the opening of the sealed bids; or
(B) in the case of competitive proposals -

(i) a statement that the proposals are intended to be evaluated with, and awards made after, dis-
cussions with the offerors but might be evaluated and awarded without discussions with the offerors; and

(ii) the time and place for submission of proposals.

Evaluation and Award
§ 303B. (a) An executive agency shall evaluate sealed bids and competitive proposals based solely

on the factors specified in the solicitation.

(b) All sealed bids or competitive proposals received in response to a solicitation may be rejected if
the head of the executive agency determines that such action is in the public interest.

(c) Sealed bids shall be opened publicly at the time and place stated in the solicitation. The execu-
tive agency shall evaluate the bids without discussions with the bidders and shall, except as provided in
subsection (b), award a contract with reasonable promptness to the responsible bidder whose bid con-
forms to the solicitation and is most advantageous to the United States, considering only the price and
the other price-related factors included in the solicitation under § 303A(bXl). The award of a contract
shall be made by transmitting written notice of the award to the successful bidder.

(d)(1) The executive agency shall evaluate competitive proposals and may award a contract --
(A) after discussions conducted with the offerors at any time after receipt of the pioposals and

prior to the award of the contract; or

(B) without discussions with the offerors beyond discussions conducted for the purpose of minor
clarification when it can be clearly demonstrated from the existence of full and open competition or accu-
rate prior cost experience with the prodict or service that acceptance of an initial proposal without dis-
cussions would result in the lowest overall cost lo the Government.

(2) In the case of award of a contract under paragraph (a)(A), the executive agency shell conduct,
before such award, written or oral discussions with responsible sources who submit proposals within a
competitive range, price and other evalua:ion factors considered.

(3) In the cas2 of award of a contract under paragraph (1)(B), the executive agency shall award
the contract based on the proposals as received (and as clarified, if necessary, in discussions conducted
for the purpose of minor clarificatior).

(4) The execu:ive agency shall, except as otherwise provided in subsection (b), award a contract
with reasonatle promptnes to the responsible sources whose proposal is most advantageous to the
United States, considering price and the factors included in the solicitation under § 303A(b)(l). The exe-
cutive agency shall award the , ontract by transmittiag written notice of the award to such offeror and
shall promptly rotify all other offerors of the rejection of their proposals.

(e) If the head ol an executive agency considers that any bid or proposal evidences a violation of
the antitrust laws. he shall ret'er the bid or proposal tc the Attorney G3eneial for appropriate actin.

(f)(I)(A) In preparing a solicitation for the award of a development contract for a major system,
the head of" an agency shall onsider requiring in tihe solicitation that an offeroi include in its offer propo-
sals described in subparagraph (B). In determining whether to require such proposalz, the head of the
agency shall give due consideration to the purpowe% for whih the system is being procured ard the tech-
nology necessary to meet tLe system's required capabilities. If such proposals are required, the head of
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the agency shall consider them in evaluating the offeror's price.

(B) The proposals that the head of an agency is to consider requiring in a solicitation for the
award of a development contract are the following:

(i) Proposals to incorporate in the design of the major system items which are currently avail-
able within the supply system of the Federal agency responsible for the major system, available else-
where in the national supply system, or commercially available from more than one source.

(ii) With respect to items that are likely to be required in substantial quantities during the
system's service life, proposals to incorporate in the design of the major system items which the United

Stes will be able to acquire competitively in the future.

(2XA) In preparing-a solicitation for the award of a production contract for a major system, the
head of an agency shall consider requiring in the solicitation that an offeror include in its offer proposals
described in subparagraph (B). In determining whether to require such proposals, the head of the agency
shall give due consideration to the purposes for which the system is being procured and the technology
necessary to meet the system's required capabilities. If such proposals are required, the head of the
agency shall consider them in evaluating the offeror's price.

(B) The proposals that the head of an agency is to consider requiring in a solicitation for the
award of a production contract are proposals identifying opportunities to ensure that the United States
will be able to obtain on a competitive basis items procured in connection with the system that are likely
to be reprocured in substantial quantities during the service life of the system. Proposals submitted in
response to such requirement may include the following:

(i) Proposals to provide to the United States the right to use technical data to be provided
under the contract for competitive reprocurement of the item, together with the cost to the United
States, if any, of acquiring such technical data and the right to use such data.

(ii) Proposals for the qualification or development of multiple sources of supply for the item.
(3) If the head of an agency is making a noncompetitive award of a development contract or a

production contract for a major system, the factors specified in paragraphs (1) and (2) to be considered in
evaluating an offer fcr a contract may be considered as objectives in negotiating the contract to beawarded. ""

(b) The amendment made by subsection (a) shall apply with respect to any solicitation issued more
than 180 days after the date of the enactment of this Act.

SEC. 303C (Not Found]

Encouragement of New Competition

§ 303C. (a) In this section 'qualification reauirement' means a requirement for testing or other qual-
ity assurance demonstration that must be completed by an offeror before award of a contract.

(b) Except as provided in. subsection (c), the heact of the agency shall, before enforcing any
qualification requirement --

(I) prepare a written justification stating the necessity for establishing the qualification require-
ment and specify why the qualification requirement must be demonstrated before contract award;

(2) specify in writing and make available to a potential offeror upon request all requirements
which a prospective offeror, or its product, must satisfy in order to become qualified, such requirements
to be limited to those least restrictive to meet the purposes necessitating the establishment of the
qualification requirement;

(3) specify an estimate et" the ccsts of testing and evaluation likely to be incurred by a potential
offeror in order to become qualified;

(4) ensure that a potential offeror is provided, upon request, a prompt opportunity to demonstrate
at Ifs own expense (excepi as provided in subset. ion (d)) its abilily to itic,. tie standards speu(,fied for

F-74



qualification using qualified personnel and facilities of the agency concerned or of another agency
obtained through interagency agreement, or under contract, or other methods approved by the agency
(including use of approved testing and evaluation services not provided under contract to the agency);

(5) if testing and evaluation services are provided under contract to the agency for the purposes
of clause (4), provide to the extent possible that such services be provided by a contractor who is not
expected to benefit from an absence of additional qualified sources and who shall be required in such con-
tract to adhere to any restriction on technical data asserted by the potential offeror seeking qualification;
and

(6) ensure that a potential offeror seeking qualification is promptly informed as to whether
qualification is attained and, in the event qualification is not attained, is promptly furnished specific infor-
mation why qualification was not attained.

(c)(l) Subsection (b) of this section does not apply with respect to a qualification requirement esta-
blished by statute prior to the date of enactment of this section.

(2) Except as provided in paragraph (3), if it is unreasonable to specify the standards for
qualification which a prospective offeror or its product must satisfy, a determination to that effect shall be
submitted to the advocate for competition of the procuring activity responsible for the purchase of the
item subject to the qualification requirement. After considering any comments of the advocate for com-
petition reviewing such determination, the head of the procuring activity may wave the requirements of
paragraphs (2) through (3) of sub-section (b) for up to two years with respect to the item subject to the
qualification requirement.

(3) The waiver authority contained in paragraph (2) shall not apply with respect to any qualified
products list.

(4) A potential offeror may not be denied the opportunity to submit and have considered an offer
for a contract solely because the potential offeror has not been identified as meeting a qualification
requirement, if the potential offeror can demonstrate to the satisfaction of the contracting officer that the
potential offeror or its product meets the standards established for qualification or can meet such stan-
dards before the date specified for award of the contract.

(5) Nothing contained in this subsection requires the referral of an offer to the Small Business
Administration pursuant to section 8(b)(7) of the Small Business Act if the basis for the referral is a chal-
lenge by the offeror to either the validity of the qualification requirement or the offeror's compliance with
such requirement.

(6) The head of an agency need not delay a proposed procurement in order to comply with sub-
section (b) or in order to provide a potential offeror with an opportunity to demonstrate its ability to
meet the standards specified for qualification.

(d)(1) If the number of qualified sources or qualified products available to compete actively for an
anticipated future requirement is fewer than two actual manufacturers or the products of two actual
manufacturers, respectively, the head of the agency concerned shall --

(A) periodically publish notice in the Commerce Business Daily soliciting additional sources or
products to seek qualification, unless the contracting officer determines that such publication would
compromise national security; and

(B) bear the cost of conducting the specified testing and evaluation (excluding the costs associ-
ated with producing the item or establishing the production, quality control, or other system to be tested
and evaluated) for a small business concern or a product manufactured by a small business concern which
has met the standards specified for qualification and which could reasonably be expected to compete for a
contract for that requirement, but such costs may be borne only if the head of the agency determines that
such additional qualified sources or products are likely to result in cost savings from increased competi-
tion for future requirements sufficient to offset (within a reasonable period of time considering the dura-
tion and dollar value of anticipated future requirements) the costs incurred by the agency.

(2) The head of an agency shall require a prospective contractor requesting the United States to
bear testing and evaluation costs under paragraph (1)(B) to certify as to its status as a small business con-
cern under § 3 of the Small Business Act.
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(e) Within seven years after the establishment of a qualification reqairement, the need for such
qualification requirement shall be examined and the standards of such requirement revalidated in accor-
dance with the requirements of subsection (b). The preceding sentence do4s not apply in the case of a
qualification requirement for which a waiver is in effect under subsection (c),2).

(f) Except in an emergency as determined by the head of the agenc y, whenever the head of the
agency determines not to enforce a qualification requirement for a soli:itation, the agency may not
thereafter enforce that qualification requirement unless the agency complies with the requirements of sub-
section (b).

(b) The amendment made by subsection (a) shall apply with respect to solicitations issued more
than 180 days after the date of enactment of this Act.
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Validation of Proprietary Data Restrictions

§ 303D. (a) A contract for property or services entered into by an executive agency which pro-
vides for the delivery of technical data, shall provide that --

(1) a contractor or subcontractor at any tier shall be prepared to furnish to the contracting officer
a written justification for any restriction asserted by the contractor or subcontractor on the right of the
United States to use such technical data; and

(2) the contracting officer may review the validity of any restriction asserted by the contractor or
by a subcontractor under the contract on the right of the United States to use technical data furnished to
the United States under the contract if the contracting officer determines that reasonable grounds exist to
question the current validity of the asserted restriction and that the continued adherence to the asserted
restriction by the United States would make it impracticable to procure the item competitively at a later
time.

(b) If after such review the contracting officer determines that a challenge to the asserted restric-
tion is warranted, the contracting officer shall provide written notice to the contractor or subcontractor
asserting the restriction. Such notice shall state --

(1) the grounds for challenging the asserted restriction; and
(2) the requirement for a response within 60 days justifying the current validity of the asserted

restriction.
(c) If a contractor or subcontractor asserting a restriction subject to this section submits to the con-

tracting officer a written request, showing the need for additional time to comply with the requirement to
justify the current validity of the asserted restriction, additional time to adequately permit the submission
of such justification shall be provided by the contracting officer as appropriate. If a party asserting a res-
triction receives notices of challenges to restrictions on technical data from more than one contracting
officer, and notifies each contracting officer of the existence of more than one challenge, the contracting
officer initiating the first in time challenge, after consultation with the party asserting the restriction and
the other contracting officers, shall formulate a schedule of responses to each of the challenges that will
afford the party asserting the restriction with an equitable opportunity to respond to each such challenge.

(d)(l) Upon a failure by the contractor or subcontractor to submit any response under subsection
(b), the contracting officer shall issue a decision pertaining to the validity of the asserted restriction.

(2) If a justification is submitted in response to the notice provided pursuant to subsection (b), a
contracting officer shall within 60 days of receipt of any justification submitted, issue a decision or notify
the party asserting the restriction of the time within which a decision will be issued.

(e) If a claim pertaining to the validity of the asserted restriction is submitted in writing to a con-
tracting officer by a contractor or subcontractor at any tier, such claim shall be considered a claim within
the meaning of the Contract Disputes Act of 1978 (41 U.S.C. § 601 et Teq.)

(f)(1) If, upon final disposition, the contracting officer's challenge to the restriction on the right of
the United States to use such technical data is sustained --

(A) the restriction on the right of the United States to use the technical data shall be cancelled;
and

(B) if the asserted restriction is found not to be substantially justified, the contractor or subcon-
tractor, as appropriate, shall be liable to the United States for payment of the cost to the United States of
reviewing the asserted restriction and the fees and other expenses (as defined in § 2412(d)(2)(A) of title
28) incurred by the United States in challenging the asserted restriction, unless special circumstances
would make such payment unjust.

(2) If, upon final disposition, the contracting officer's challenge to the restriction on the right of
the United States to use such technical data is not sustained --

(A) the United States shall continue to be bound by the restriction; and
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(B) the United States shall be liable for payment to the party asserting the restriction for feesI and other expenses (as defined in § 2412(d)(2)XA) of title 28) incurred by the party asserting the restric-tion in defending the asserted restriction if the challenge- by the United States is found not to be made in
good faith.

(b) The amendment made by subsection (a) shall apply with respect to solicitations ;ssued more
than 60 days after the date of the enactment of this Act.

Commer--ial Pricing for Supplles

§ 303E. (a) Except in the case of an offer submitted with a written statement under subsection
(b)(2) and except as provided in subsection (c), a contract entered into using other than competitive pro-
cedures by an executive agency for the purchase of items that are offered for sale to the public may not
result in a price to the United States that exceeds the lowest price at which such items are sold by the
contractor to the public.

(b) A person who submits an offer to an executive agency for the supply of items that it offers for
sale to the public (1) shall certify in the offer that the price offered is not more than its lowest commer-
cial price for the items, or (2) shall submit with the offer a written statement specifying the amount of the
difference between its lowest commercial price for the items and the price offered, and providing a
justification for that difference.

(c) Subsections (a) and (b) do not apply to a contract if the contracting officer determines that the
use of the price otherwise required by subsection (a) for such contract is not appropriate because of --

(1) national security considerations; or
(2) differences in quantities, quality, delivery, or other terms and conditions of the contract from

commercial contract terms.
(b) The amendment made by subsection (a) shall take effect at the end of the 180-day period begin-

ning on the date of' the enactment of" this Act.

Economic Order Quantities

§ 303F. (a) Each executive agency shall procure supplies in such quantity as (A) will result in the
total cost and unit cost most advantageous to the United States, where practicable, and (B) does not
exceed the quantity reasonably expected to be required by the agency.

(b) Each solicitation for a contract for supplies shall, if practicable, include a provision inviting
each offeror responding to the solicitation io state an opinion on whether the quantity of the supplies pro-
posed to be procured is economically advantageous to the United States and, if applicable, to recommend
a quantity or quantities which would be more economically advantageous to the United States. Each
such recommendation shall include a quotation of the total price and the umt price for supplies procured
in each recommended quantity.

(The amendment made by subsection (a) shall take effect at the end of the 180- day period begin-
ning on the date of the enactment of this Act.)

Directly to the United States

§. 303G. (a) Each contract for the purchase of property or services made by an executive agency
shall provide that the contractor will not --

(I) enter into any agreement with a subcontractor under the contract that has the effect of unrea-
sonably restricting sales by the subcontractor dircctly to 'he United States of any item or process (inLlud
aug 4-omputer software) made or furnished by the subt._.itractor under the cowract (or any follow-on
production contract), or
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(2) otherwise act to restrict unreasonably the ability of a subcontractor to make sales to the
United States described in clause (1).

(b) This section does not prohibit a contractor from asserting rights it otherwise has under law.
(c) The amendment made by subsection (a) shall apply with respect to solicitations made more

than 180 days after the date of the enactment of this Act.

Requirements of Negotiated Contracts

§ 304. (41 U.S.C. § 254) (a, Except as provided in subsection (b) of this section, contracts awarded
after using other than sealed bid procedures may be of any type which in the opinion of the agency head
will promote the best interests of the Go /ernment. Every contract awarded after using other than sealed
bid procedures shall contain a suitable warranty, as determined by the agency head, by the contractor
that no person or selling agency has been employed or retained to solicit or secure such contract upon an
agreement or understanding for a commission, percentage, brokerage, or contingent fee, excepting bona
fide employees or bona fide established commercial or selling agencies maintained by the contractor for
the purpose of securing business, for the breach or violation of which warranty the Government shall
have the right to annul such contract without liability or in its discretion to deduct from the contract
price or consideration the full amount of such commission, percentage, brokerage, or contingent fee.

(b) The cost-plus-a-percentage-of-cost system of contracting shall not be used, and in the case of a
cost-plus-a-fixed-fee contract the fee shall not exceed 10 per centum of the estimated cost of the contract,
exclusive of the fee, as determined by the agency head at the time of entering into such contract (except
that a fee not in excess of 15 per centum of such estimated cost is authorized in any such contract for
experimental, developmental, or research work and that a fee inclusive of the contractor's costs and not
in excess of 6 per centum of the estimated cost, exclusive of fees, as determined by the agency head at
the time of entering into the contract, of the project to which such fee is applicable is authorized in con-
tracts for architectural or engineering services relating to any public works or utility project). Neither a
cost nor a cost-plus-a-fixed-fee contract nor an incentive-type contract shall be used unless the agency
head determines that such method of contracting is likely to be less costly than other methods or that it
is impractical to secure property or services of the kind or quality required without the use of a cost or
cost-plus-a-fixed-fee contract or an incentive- type contract. All cost and cost-plus-a-fixed-fee contracts
shall provide for advance notification by the contractor to the procuring agency of any subcontract
thereunder on a cost-plus-a-fixed-fee basis and of any fixed-price subcontract or purchase order which
exceeds in dollar amount either $25,000 or 5 per centum of the total estimated cost of the prime contract;
and a procuring agency, through any authorized representative thereof, shall have the right to inspect the
plans and to audit the books and records of any prime contractor or subcontractor engaged in the perfor-
mance of a cost or cost-plus-a-fixed-fee contract.

(c) Examination of books, records, etc., of contractors; time limitation; exemptions: exceptio:'.
conditions; reports to Congress

All contracts awarded after using other than sealed bid procedures shall include a clause to the
effect that the Comptroller General of the United States or any of his duly authorized representatives
shall until the expiration of three years after final payment have access to and the right to examine any
directly pertinent books, documents, papers, and records of the contractor or any of his subcontractors
engaged in the performance of and involving transactions related to such contracts or subcontracts.
Under regulations to be prescribed by the Administrator, however, such clause may be omitted from con-
tracts with foreign contractors or foreign subcontractors if the agency head determines, with the con-
currence of the Comptroller General of the United States or his designee, that the omission will serve the
best interests of the United States. However, the concurrence of the Comptroller General of the United
States or his designee is not required for the omission of such clause --

(I) where the contractor or subcontractor is a foreign government or agency thereof or is pre-
chided by the law%. of the country mivclved from making its books, documents, papers, or records avail-
able for examination; and

F-79



(2) where the agency head determines, after taking into account the price and availability of the
property or services from United States sources, that the public interest would be best served by the
omission of the clause.

If the clause is omitted based on a determination under clause (2), a written report shall be furnished to
the Congress. The power of the agency head to make the determination specified in the preceding sen-
tences shall not be delegable.

(dXl) A prime contractor or any subcontractor shall be required to submit cost or pricing data
under :he circumstance., listed below, and shall be required to certify that, to the best of such
contractor's or subcontractor's knowledge and belief, the cost or pricing data submitted were accurate,
complete, and current --

(A) prior to the award of any prime contract under this title using other than sealed bid pro-
cedures if the contract price is expected to exceed $100,000;

(B) prior to the pricing of any contract change or mocdification if the price adjustment is
expected to exceed $100,000 or such lesser amount as may be prescribed by the head of the agency;

(C) prior to the award of a subcontract at any tier, where the prime contractor and each higher
tier subcontractor have been required to furnish such a certificate, if the price of such subcontract is
expected to exceed $100,000; or

(D) prior to the pricing of any contract change or modification to a subcontract covered by
clause (C), if the price adjustment is expected to exceed $100,000, or such lesser amount as may be
prescribed by the head of the agency.

(2) Any prime contract or change or modification thereto under which a certificate is required
under paragraph (1) shall contain a provision that the price to the Government, including profit or fee,
shall be adjusted to exclude any significant sums by which it may be determined by the executive agency
that such price was increased because the contractor or any subcontractor required to furn!sh such a
certificate, furnished cost or pricing data which, as of a date agreed upon between the parties (which date
shall be as close to the date of agreement on the price as is practicable), w,.e inaccurate, incomplete, or
noncurrent.

(3) For the purpose of evaluating the accuracy, completeness, and currency of cost or pricing
data required to be submitted by this subsection, any authorized representative of the agency who is an
employee of the United States Government shall have the right, until the expiration of three years after
finai payment under the contract or subcontract, to examine all books, records, documents, and other
data of the contractor or subcontractor related to the proposal for the contract, the discussions con-
ducted on the proposal under this chapter, pricing, or performance of the contract or subcontract.

(4) The requirements of this subsection need not be applied to contracts or subcontracts where
the price is passed on adequate price competition, established catalog or market prices of commercial
items sold in substantial quantities to the general public, prices set by law or regulation or, in exceptional
cases where the head of the executive agency determines that the requirements of this subsection may be
waived and states in writing his reasons for such determination.

(5) When cost or pricing data are not required to be submitted to this subsection, such data may
nevertheless be required by the agency if the agency determines that such data are necessary for the
evaluation by the agency of the reasonableness of the price of the contract or subcontract.

§ 304(a) (41 U S C § 254a.) Cost-type research and development contracts with educational institu-
tions

On and after September 5, 1962, provision may be made in cost-type research and development
contracts (including grants) with universities, colleges, or other educational institutions for payment of
reimbursable indirect costs on the basis of predetermined fixed-percentage rates applied to the total, or an
element thereof, of the reimbursable direct costs incurred.

(i'ub.l, 87-638, Sept. 5, 1962. 76 Stat. 437.)
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Advance Payments

. .:j § 305. (it) Alny executive agency mlay -
(1) make advance, partial, progress or other payment. under contracts for property or service.

ni ade by the agency; and
(2) insert in bid solicitations for procurement of property or services a provision limiting to small

business concerns advance or progress payments.
(b) Payments made under subsection (a) may not exceed the unpaid contract price.

(c) Advance payments under subsection (a) may be made only upon adequate security and a determi-
nation by the agency head that to do so would be in the public interest. Such security may be in the form
of a lien in favor of the Government on the property contracted for, on the balance in an account in which
such payments are deposited, and on such of the property acquired for performance of the contract as the
parties may agree. This lien shall be paramount to all other liens. (P.L. 522, July 12, 1952, 66 Stat. 594;
P.L. 85-800, August 28, 1958, 72 Stat. 966; 41 U.S.C. § 255.

Waiver of Liquidated Damages

§ 306. (§ 306 was repealed by § 10(b) of P.L. 754, September 5, 1950, 64 Stat. 591, and § 10(a) of that
law substituted.)

§ 10(a). Whenever any contract made on behalf of the Government by the head of any Federal
Agency, or by officers authorized by him so to do, includes a provision for liquidated damages for delay,
the Comptroller General upon recommendation of such head is authorized and empowered to remit the
whole or any part of such damages as in his discretion may be just and equitable. (41 U.S.C. § 256a)

Administrative Determinations and Delegations

§ 307(a). The eterminations and decisions provided in this title to be made by the Administrator or
other agency head may be made with respect to individual purchases or contracts, and shall be final.
Except as provided in subsection (b) of this section, and except as provided in § 205(d) with respect to the
Administrator, the agency head is authorized to delegate his powers provided by the title, including the
making of such determinations and decisions in his discretion and subject to his direction, to any other
officer or officers or officials of the agency.

(b) Each determination or decision required by § 304 or by section 305(c) shall be based upon written
findings made by the official making such determination, which findings shall be final and shall be avail-
able within the agency for a period of at least six years following the date of the determination. A copy of
the findings shall be submitted to the General Accounting Office with the contract. (P.L. 85-800, August
28, 1958, 72 Stat 967; P.L. 89-343, November 8, 1905, 79 Stat. 1303; 41 U.S.C. § 527.)

Statutes Continued in Effect

§ 308. No purchase or contract slhli be exempt from the Act of June 30, 1936 (49 Stat. 2036, u
amended; .11 U.S.C. §§ 35 to .15) or from the Act of March 3, 11131 (46 Stat. 1494, am amended, 40 U.S.C. §§
276a to 276a-6), solely by reason of having been made or awarded after using other than sealed bid pro-

cedures and the provisions of said acts and of the Act of June 19, 1912 (37 Stat. 137, as amended 40
U S.C §§ 324 and 325a), if ofherwise applicable, shall apply to such purchnses an(d contracts. (41 U.S.C. §
258).
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Definitions

§ 309. As used in this title --

(a) The term "agency head" shall mean the head or any assistant head of any executive agency and
may at the option of the Administrator include the chief official of any principal organizational unit of the
General Service Administration. (P.L. 522 July 12, 1952, 66 Stat. 593; 41 U.S.C. § 259.)

(b) rhe term "competitive procedures" means procedures under which an executive agency enters into
a contract pursuant to full and open competition. Such term also includes --

(1) procurement of architectural or engineering services conducted in accordance with title IX of this
Act (40 U.S.C. § 541 ef scq.);

(2) the competitive selection of basic research proposals resulting from a general solicitation and the
peer review or scientific review (as appropriate) of such proposals; and

(3) the procedures established by the Administrator of General Services for the multiple awards
schedule program of the 'Xeneral Serviees Administration if --

(A) participation in the program has been open to all responsible sources; and

(B) orders and contracts under such procedures result in the lowest overall cost alternative to meet
the needs of the Government;

(c) The terms "full and open competition" and "responsible source", technical data", "major .ystem",
"item", "item of supply", and "supplies" have the same meanings provided such terms in § 4 of the Office of
Federal Procurement Policy Act (41 U.S.C. § 403).

(4) procurements conducted in furtherance of § 15 of the Small Business Act (15 U.S.C. § 644) as
long as all responsible business concerns that are entitled to submit offers for such procurements are permit-
ted to compete; and

(5) a competitive selection of research proposals resulting from a general solicitation and peer review
or scientific review (as appropriate) solicited pursuant to § 9 of the Small Business Act (15 U.S.C. § 638).

41 U.S.C. § 260. Laws not applicable to contracts

Sections 5, 8, and 13 of this title shall not apply to tht procurement of property or services made by
an executive agency pursuant to this chapter. Any provision of law which authorizes an executive agency
(other than an executive agency which is exempted from the provisions of this chapter by § 252(a) of this
title), to procure any property or services without advertising or without regard to said § 5 of this title
shall be construed to authorize the procurement of such property or services pursuant to the provisions of
this title relating Itol other than sealed bid procedures.
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TITLE IX - SELECTIGN OF ARCHITECTS AND ENGINEERS

ieflnltlon

§ 901. As used in this title --
(1) The term 'firm' means any individual, firm, partnership, corporation, association, or other

legal entity permitted by law to practice the professions of architecture or engineering.
(2) The term *agency head' means the Secretary, AdministrAtor, or head of a department,

agency, or bur f the Federal Government.
(3) The n 'architectural and engineering services' includes those professiod services of an

architectuval or engineering nature as well as incidental services that members of these professions and
those ;n their employ may logicaliy or justifiably perform. (P.L. 92-5P2, Oct 27, 1972, 86 Stat. 1278; 40
U.S.C. § 541).

Policy

§ 902 The Congress hereby declares it to be the policy of the Federal Government to publicly
announce all requirements for architectural and engineering services, and to negotiate contracts for archi-
tectural rnd engineering services on the basis of demonstrated competence and qualification for the type
of professional services required and at fair and reasonable prices. (P.L. 92-582, Oct 27, 1972, 86 Stat.
1279; 40 U.S.C. § 542.)

Requests for Data on Architectural and Engineering Services

§ 903. In the procurement of architectural and engineering services, the agency head shall
-ncourage firms engaged in the lawful practice of lhir profession to submit annually a statement of
qualifications and performance data. The agency head, for each proposed project, shall evaluate current
statements of qualifications and performance data on file with the agency. together with those that may
be submitted by other firms regarding anticipated concepts and the relative utility of alternative methods
of approach for furnishing the required services and then shall select therefrom, in order of preference,
based upon criteria established and published by him, no less than three of the firms deemed to be the
most highly qualified to providt the services required. (P.L. 92-582, Oct. 27, 1972, 86 Stat. 1279; 40
U.S.C. § 543.)

Negotiatio of Contracts for Architectural and Engineering Services

§ 904. (a) The agency head shall negotiate a contract with the highest qualified irn for architec-
tural and engineering services at compensation which the agency head determines is lair arJ reasonable
to the Government. In making such determination, the agency head shall take into accourt the estimated
value of the services to be rendered, the scope, complexity, and professional natuxe thereaf.

(b) Should the agency head be unable to negotiate a Eatisfactory contract with t%4 firm considered
to be the most qualified, at a price he determines to be fair and reasonable to the Government, negotia-
tions with that firm should be formally terminated. The agency head should then undertake negotiations
with the second most qualified firm. Failing accord with the second most qualified firm, the agency head
should terminate negotiations. The agency head should then undertake negotiations with the third most
qualified firm.

(c) Should the agency be unable to negotiate a satisfactory contract with any of the selected firms,
he shall select additional firms in order of their competence and qualification and continue negotiations in
accordance with this section until an agreement is reached. (P.L. 92-582, Oct 27, 1972, 86 Stat. 1279; 40
U.S.C. § 544.)
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CHAPTER FOUR

STATUTES

(See Also Chapter Three Statutes)

CONTRACTING WITH SMALL BUSINESS ADMINISTRATION

15 U.S.C..§ 631. Declaration of policy

(a) The essence of the American economic system of private enterprise is free competition. Only
through full and free competition can free markets, free entry into business, and opportunities for the
expression and growth of personal initiative and individual judgment be assured. The preservation and
expansion of such competition is basic not only to the economic well-being but to the security of this
Nation. Such security and well-being cannot be realized unless the actual and potential capacity of small
business is encouraged and developed. It is the declared policy of the Congress that the Government
should aid, counsel, assist, and protect, insofar as is possible, the interests of small-business concerns in
order to preserve free competitive enterprise, to insure that a fair proportion of the total purchases and
contracts or subcontracts for property and services for the Government (including but not limited to con-
tracts or subcontracts for maintenance, repair, and construction) be placed with small-business enter-
prises, to insure that a fair proportion of the total sales of Government property be made to !;uch enter-
prises, and to maintain and strengthen the over-all economy of the Nation.

(b) It is the declared policy of the Congress that the Government, through the Small Business
Administration, should aid and assist small business concerns which are engaged in the production of
food and fiber, ranching, and raising of livestock, aquaculture, and all other farming and agricultural
related industries; and the financial assistance programs authorized by this chapter are also to be used to
assist such concerns.

(c)(l) The assistance programs authorized by §§ 636(i) and 6360) of this title are to be utilized to
assist in the establishment, preservation, and strengthening of small business concerns and improve the
managerial skills employed in such enterprises, with special attention to small business concerns (1)
located in urban or rural ar,'as with high proportions of unemployed or low-income individuals; or (2)
owned by low-income indiviluals- and to mobilize for these objectives private as well as public
managerial skills and resources.

(2)(A) With respect to the programs authorized by § 636(j) of this title, the Congress finds --
(i) that ownership and control of productive capital is concentrated in the economy of the

United States and certain groups, therefore, own and control little productive capital;

(ii) that certain groups in the United States own and control little productive capital because
they have limited opportunities for small business ownership;

(iii) that the broadening of small business ownership among groups that presently own and
control little producti ,e capital is essential to provide for the well-being of this Nation by promoting

*' their increased participation in the free enterprise system of the United States;

(iv) that such development of business ownership among groups that presently own and con-
trol little productive capital will be greatly facilitated through the creation of a small business ownership
development program, which shall provide services, including, but not limited to, financial, management,
and technical assistance.

(v) that the poser to let sole source Federtl :"c,,tracts pursuant to § 637(a) of this title can be
an effective procurement as:,,stane tool for developmeit of business owiwrlip among groups that own
and control little productive capital; and
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(vi) that the procurement authority under § 637(a) of this title shall be used only as a tool for
developing business ownership among groups that own and control little productive capital.

(B) It is, therefore, the purpose of the programs authorized by § 636(j) of this title to --
Si.' "(i) foster business ownership by individuals in groups that own and control little productive

capital; and

(ii) promote the competitive viability of such firms by creating a small business and capital
ownership development program to provide such available financial, technical, and management assis-
tance as may be necessary.

'(d) Further, it is the declared policy of the Congress that the Government should aid and assist
victims of floods and other catastrophes, and small- business concerns which are displaced as a result of
federally aided construction programs.

(eXI) with respect to the Administration's business development programs the Congress finds --
(A) that the opportunity for full participation in our free enterprise system by socially and

economically disadvantaged persons is essential if we are to obtain social and economic equality for such
persons and improve the functioning of our national economy;

(B) that many such persons are socially disadvantaged because of their identification as members
of certain groups that have suffered the effects of discriminatory practices or similar invidious cir-
cumstances over which they have no control;

(C) that such groups include, but are not limited to, Black Americans, Hispanic Americans,
Native Americans, Asian Pacific Americans, and other minorities;

(D) that it is in the national interest to expeditiously amelioratc the conditions of socially and

economically disadvantaged groups;

(E) that such conditions can be improved by providing the maximum practicable opportunity
for the development of small business concerns owned by members of socially and economically disad-
vantaged groups;

(F) that such development can be materially advanced through the procurement by the United
States of articles, equipment, supplies, services, materials, and construction work from such concerns; and

(G) that such procurements also benefit the United States by encouraging the expansion of sup-
pliers for such procurements, thereby encouraging competition among such suppliers and promoting
economy in such procurements.

(2) It is, thcrefore, the purpose of § 637(a) of this title to --

(A) foster business ownership by individuals who are both socially and economically disadvan-
taged;

(B) promote the competitive viability cf such firms by providing such available contract, finan-
cial, technical, and management assistance as may be necessary; and

(C) clarify and expand the program for the procurement by the United States of articles, equip-
ment, supplies, services, materials, and construction work from small business concerns owned by socially
and economically disadvantaged individuals.

(As amended Pub.L. 94-305, Title I, § 112(a), June 4, 1976, 90 Stat. 667; Pub.L. 95-507, Title II, § § 201,
203, Oct. 24, 1978, 92 Stat. 1760, 1763; Pub.L. 96-302, Titlz I, § 118(a), July 2, 1980, 94 Stat. 840.)

§ 632. Small-business concern

(a) Criteria
For the purposes of this chapter, a small-business concern, including but not limited to enterprises

that are engaged in the business of productio,, of food and fiber, ranching and raising of livestock, aqua-
culture, and all other farming and agricultural related industries, shall be deemed to be one which is
independently owned and operated and which is not dominant in its field of operdtion. In addition to the
f oregoing criteria the Administrator, in making a detailed definilion, may use these criteria, among others;
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Number of employees and dollar volume of business: Provided. That the Administration shall not promul-
gate, amen' rescind any rule or regulation with respect to size standards prior to March 31, 1981.
Where the r :r of employees is used as one of the criteria in making such definition for any of the
purposes of this chapter, the maximum number of employees which a small-business concern may have
under the definition shall vary from industry to industry to the extent necessary to reflect differing
i:haracteristics of such industries and to take proper account of other relevant factors.

(b) 'Agency' defined
For purposes of this chapter, any reference to an agency or department of the United States, and

the term "Federal agency", shall have the meaning given the term 'agency' by § 551(l) of Title 5, but
does not include the United States Postal Service or the General Accounting Office.

(c) Qualified employee trust; eligibility for loan guarantee; definition; regulations for treatment of
trust as qualified employee trust

(1) For purposes of this chapter, a qualified employee trust shall be eligible for any loan guaran-
tee under § 636(a) of this title with respect to a small business concern on the same basis as if such trust
were the same legal entity as such concern.

(2) For purposes of this chapter, the term "qualified employee trust" means, with respect to a
small business concern, a trust --

(A) which forms part of an employee stock ownership plan (as defined in § 4975(e)(7) of Title
26)-.

(i) which is maintained by such concern, and
(ii) which provides that each participant in the plan is entitled to direct the plan as to the

manner in whirh voting rights under qualifying employer securities (as defined in section 4975(eX8 ) of
Title 26) whichi are allocated to the account of such participant are to be exercised with respect to a cor-
porate matter which (by law or charter) must be decided by a majority vote of outstanding common
shares voted; and

(B) in the case of any loan guarantee under § 636(a) of this title, the trustee of which enters into
an agreement with the Administrator which is binding on the trust and on such small business concern .7
and which provides that --

(i) the loan guaranteed under § 636(a) of this title shall be used solely for the purchase of qual-
ifying employer securities of such concern,

(ii) all funds acquired by the concern in such purchase shall be used by such concern solely
for the purposes for which such loan was guaranteed,

(iii) such concern will provide such funds as may be nece.;sary for the timely repayment of
such loan, and the property of such concern shall be available as security for repayment of such loan, and

(iv) all qualifying employer securities acquired by such trust in such purchase shall be allo-
cated to the accounts of participants in such plan who are entitled to share in such allocation, and each
participant has a nonforfeitable right, not later than the date such loan is repaid, to all such qualifying
employer securities which are so allocated to the participant's account.

(3) Under regulations which may be prescribed by the Administrator, a trust may be treated as a
qualified employee trust with respect to a small business concern if --

(A) the trust is maintained by an employee organization which represents at least 51 percent of
the employees of such concern, and

(B) such concern maintains a plan --
(i) which is an employee benefit plan which is designed to invest primarily in qualifying

employer securities (as defined in § 4975(e)(8) of Title 26),
(i) which provide% thai each participant it the plan is entitledIh (lirect the plan a% to the

manner in whiLh volig tighis under qualifying employer semurities Whilh are- alh1ated to Ih 11,4, ot1nt of
',J.h parti(_ipant are to he, xneiuwsc with respeuL io i Lorporale mallt whlI It (hy law l L a1h et) 11Ut I)"
decided by a majority vote of the outstanding common shares voted,
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(iii) which provides that each participant who is entitled to dstribution from the plan has a
right, in the case of qualifying employer securities which are not readily tradable on an established
market, to require that the concern repurchase such securities under a fair valuation formula, and

(iv) which meets such other requirements (similar to requirements applicable to employee
stock ownership plans as defined in § 4975(eX7) of Title 26) as the Administrator may prescribe, and

(C) in the case of a loan guarantee under § 636(a) of this title, such organization enters into an
agreement wiih the Administration which is described in paragraph (2XB).

(d) 'Qualified Indian tribe' defined

For purposes of § 636 of this title, the term "qualified Indian tribe" meins an Indian tribe as defined
in § 45Wo(a) of Title 25, which owns and cont-'ols 100 per centum of a small business concern.

(e) 'Public or private organization for the handicapped" defined
For purposes of § 636 of this title, the term 'public or private organization for the handicapped"

means one --

(1) which is organized under the laws of the United States or of any State, operated in the
interest of handicappWd individuals, the net income of which does not inure in whole or in part to the
benefit of any shareholder or other individual;

(2) which complies with any applicable occupational health and safety standard prescribed by the
Secretary of Labor; and

(3) which, in the production of commodities and in the provision of services during any fiscal
year in which it received financial assistance under this subsection, employs handicapped individuals for
not less than 75 per centum of the man-hours required for the production or provision of the commodi-
ties or services.

(f) 'Handicapped individual" defined

For purposes of § 636 of this title, the term "handicapped individual' means a person who has a
physical, mental, or emotional impairment, defet, ailment, disease, or disability of a permanent nature
which in any way limits the selection of any type of employreut for which the person would otherwise
be qualified or qualifiable.

(g) 'Energy measures' defined

For purposes of § 636 of this title, the term 'energy measures' includes --
(I) solar thermal energy equipment which is either of the active type based upon mechanically

forced energy transfer or of the passive type based on convective, conductive, or radiant energy transfer
or some combination of these types;

(2) photovoltaic cells and related equipment;
(3) a product or service the primary purpose of which is conservation of energy through devices

or techniques which increase the energy efficiency of existing equipment, methods of operation, or sys-
tems which use fossil u ;Is, and which is on the Energy Conservation Measures list of the Secretary of
Energy or which the Administrator determines to be consistent with the intent of this subsection;

(4) equipment the primary purpose of which is production of energy from wood, biological
waste, grain, or other biomass source of energy;

(5) equipment the primary purpose of which is industrial cogeneration of energy, district heating,
or production of energy from industrial waste;

(6) hydroelectric power equipment;

(7) wind energy conversion equipment; and

(8) engineering, architectural, consulting, or other professional services which are necessary or
appropriate to aid citizens in using any of the measures described in pasagraph (i) through (7).

(h) 'Credit elsewhere' defined
For purposes of this chapter, the term 'credit elsewhere' means the availability of credit from

non-Federal source- on reasonable terms and conditions taking into consideration the prevailing rates and
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terms in the community "n or near where the concern transacts business, or the homeowner resides, for
similar purposes and'periods of time.

(i) 'Homeowners" defined
For purposes of § 636 of this title, the term "homeowners" includes owners and lessees of residen-

tial property and also includes personal property.

(As amended Pub.L. 94-305, Title I, § 112(b), June 4, 1976, 90 Stat. 667; Pub.L. 95-507, Title II, § 224(b),
Oct. 24, 1978, 92 Stat. 1772; Pub.L. 96-302, Title V,§ 504, July 2, 1980, 94 Stat. 851; Pub.L. 96-481, Title
I, § 108, Oct. 21, 1980, 94 Stat. 2323; Pub.L. 97-35, Title XIX, § 1903, Aug. 13, 1981, 95 Stat. 771.)

(JX1) "Computer crime" defined
For purposes of this chapter --

(1) the term "computer crime" means --
(A) any crime committed against a small business concern by means of the use of a computer;

and
(B) any crime involving the illegal use of, or tampering with, a computer owned or utilized by

a small business concern.

(As amended Pub.L. 98-362, 6, July 16, 1984, 98 Stat. 434.)

(1) So in original. Another subsec. (j) was added by Pub.L. 98-270.

1984 Amendment. Subset. (j). Pub.L. 98-362 added subsec. (j).
(j) "Small agricultural cooperative" defined
For the purposes of § 636(b)(2) of this title, the term "small agricultural cooperative" means an

association (corporate or otherwise) acting pursuant to the provisions of the Agricultural Marketing Act
[12 U.S.C.A. § 1141 et seq.], whose size does not exceed the size standard established by the Administra-
tion for other similar agricultural small business concerns. In determining such size, the Administration 0
shall regard the association as an entity and shall not include the income or employees of any member
shareholder of such cooperative: Provided. That such an association shall not be deemed to be a small
agricultural cooperative unless each member of the board of directors of the association, or each member
of the governing body of the association if it is not incorporated, also individually qualifies as a small
business concern.

(As amended Pub.L. 98-270. Title 1I1, § 310, Apr. 18, 1984, 98 Stat. 161.)

§ 637. Additional powers
(a) Procurement contracts, subcontracts to disadvantaged small business concerns; performance

bonds, contract negotiations; definitions; eligibility; determinations; publication, recruitment, construction
subcontracts. A contract may not be awarded under this subsection if the award of the contract would
result in a cost to the awarding agency which exceeds a fair market price;

(1) It shall be the duty of the Administration and it is hereby empowered, whenever it determines
such action is necessary or appropriate --

(A) to enter into contracts with the United States Government and any department, agency, or
officer thereof having procuremert powers obligating the Administration to furnish articles, equipment,
supplies, services, or materials to the Government or to perform construction work for the Government.
In any case in which the Administration certifies to any officer of the Government having procurement
powers that the Administration Is competent and responsible to perform any specific Government pro-
curement contract to be let by any such offiter, such officer shall he authori/ed iii his distLte1(11 to lIe
SUc h proLcurement conlrdLI it) the Administration upon su.h terms anti (conditions ,Is may he ag.I 't(d tlpoln
hetseen the Administration and the procurement officer. Whenever the Administration and such
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procurement officer fail to agree, the matter shall be submitted for determination to the Secretary or the
head of the appropriate department or agency by the Administrator. A contract may not be awarded
under this subsection if the award of the contract would result in a cost to the awarding agency which
exceeds a fair market price.

(B) to enter into contracts with such agency (other than the Department of Defense or any
component thereof) as shall be designated by the President, to furnish articles, equipment, supplies, ser-
vices, or materials, or to perform construction work for such agency. In any case in which the Adminis-
tration ccrtifies to any officer of such agency having procurement powers that the Administration is corn-
petent and responsible to perform any specific procurement contract to be let by any such officer, such
officer shall let such procurement contract to the Administration upon such terms and conditions as may
be agreed upon between the Administration and the procurement officer. If the Administration and such
procurement officer fail to agree on such terms and conditions, either the Administration or such officer
shall promptly notify, in writing, the head of such agency. The head of such agency shall have five days
(exclusive of Saturdays, Sundays, and legal holidays) to establish the terms and conditions upon which
such procurement contract may be let to the Administration, and shall communicate in writing to the
Administration the terms and conditions so established. Within five days (exclusive of Saturdays, Sun-
days, and legal holidays) after the receipt of such written communication, the Administration shall decide
whether to perform such procurement contract or withdraw its prior certification that the Administration
is competent and responsible to perform such contract; and

(C) to arrange for the performance of such procurement contracts by negotiating or otherwise
letting subcontracts to socially and economically disadvantaged small business concerns for construction
work, services, or the manufacture, supply, assembly of such articles, equipment, supplies, materials, or
parts thereof, or servicing or proc,.ssing in connection therewith, or such management services as may be
necessary to enable the Admininration to perform such contracts.
No contract may be entered into under subparagraph (B) prior to October 1, 1983 nor after September
30, 1985.

(2) Notwithstanding subsections (a) and (c) of § 270a of Title 40, no small business concern shall be
required to provide any amount of any bond as a condition of receiving any subcontract under this sub-
section if the Administrator determines that such amount is inappropriate for such concern in performing
such contract: Provided, That the Administrator shall exercise the authority granted by the paragraph
only if--

(A) the Administration takes such measures as it deems appropriate for the protection of per-
sons furnishing materials and labor to a small business receiving any benefit pursuant to this paragraph;

(B) the Administration assists, insofar as practicable, a small business receiving the benefits of
this paragraph to develop, within a reasonable period of time, such financial and other capability as may
be needed to obtain such bonds as the Administration may subsequently require for the successful com-
pletion of any program conducted under the authority of this subsection;

(C) the Administration finds that such small business is unable to obtain the requisite bond or
bonds from a surety and that no surety is willing to issue such bond or bonds subject to the guarantee
provisions of Title IV of the Small Business Investment Act of 1958 [15 U.S.C.A. § 692 el seq.]; and

(D) the small business is determined to be a start-up concern and such concern has not been
participating in any program conducted under the authority of this subsection for a period exceeding one
year.

The authority to waive bonds provided in this paragraph (2) may not be exercised prior to October 1,
1983 nor after September 30, 1985.

(3) Any small business concern selected by the Administration to perform any Federal Govern-
ment procurement contract to be let pursuant to this subsection shall, when practicable, participate in any
negotiation of the terms and conditions of such contract.

(4)(A) For purposes of this section, the term "socially and economically disadvantaged small busi-
ness concern' means any small business concern which meets the requirements of subparagraph (B) and
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(i) which is at least 51 per centum owned by -

(I) one or more socially and economically disadvantaged individuals, or
(II) an economically disadvantaged Indian tribe, or

(ii) in the case of any publicly owned business, at least 51 per centum of the stock of which is
owned by --

(I) one or more socially and economically disadvantaged individuals, or

(It) an economically disadvantaged Indian tribe.
(B) A small business concern meets the requirements of this subparagraph if the management and

daily business operations of such small business concern are controlled by one or more --
(i) socially and economically disadvantaged individuals described in subparagraph (A)(ii)(I), or
(ii) members of an economically disadvantaged Indian tribe described in subparagraph (A)(i)(ll)

or subparagraph (A)(ii)(I1).
(5) Socially disadvantaged individuals are those who have been subject to racial or ethnic preju-

dice or cultural bias because of their identity as a member of a group without regard to their individual
qualities.

(6) Economically disadvantaged individuals are those socially disadvantaged individuals whose
ability to compete in the free enterprise system has been impaired due to diminished capital and credit
opportunities as compared to others in the same business area who are not socially disadvantaged. In
determining the degree of diminished credit and capital opportunities the Administration shall consider,
but not be limited to, the assets and net worth of such socially disadvantaged individual. In determining
the economic disadvantage of an Indian tribe, the Administration shall consider, where available, infor-
mation such as the following: the per capita income of members of the tribe excluding judgment awards,
the percentage of the local Indian population below the poverty level, and the tribe's access to capital
markets.

(7) No small business concern shall be deemed eligible for any assistance pursuant to this subsec-
tion unless the Administration determines that with contract, financial, technical, and management sup-
port the small business concern will be able to perform contracts which may be awarded to such concern
under paragraph (1)(C) and has reasonable prospects for success in competing in the private sector.

(8) All determinations made pursuant to paragraph (5) with respect to whether a group has been
subjected to prejudice or bias shall be made by the Administrator after consultation with the Associate
Administrator for Minority Small Business and Capital Ownership Development. All other determina-
tions made pursuant to paragraphs (4), (5), (6) and (7) shall be made by the Associate Administrator for
Minority Small Business and Capital Ownership Development under the supervision of, and responsible
to, the Administrator.

(9) Within ninety days after the effective date of this paragraph, the Administration shall publish
in the Federal Register rules setting forth those conditions or circumstances pursuant to which a firm pre-
viously deemed eligible by the Administration may be denied assistance under the provisions of this sub-
section: Provided, That no such firm shall be denied total participation in any program conducted under
the authority of this subsection without first being afforded a hearing on the record in accordance with
chapter 5 of Title 5.

(10) The Administration shall develop and implement an outreach program to inform and recruit
small business concerns to apply for eligibility for assistance under this subsection.

(1I) To the maximum extent practicable, construction subcontracts awarded by the Administra-
tion pursuant to this subsection shall be awarded within the county or state where the work is to be per-
formed.

(12) To the maximum extent practicable the Associate Administrator for Minority Small Business
and Capital Ownership Development shall submit, no less frequently than annually, a yearly estimate of
(c dollar amounts and types of LontraLts required for the efmLient ue of any program conducted under
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the authority of this subsecion, to each agency which may participate in such program.

(13) For purposes of this subsection, the term "Indian tribe" means any Indian tribe, band, nation,
or other organized group or community of Indians, including any Alaska Native village or regional or
village corporation (within the meaning of the Alaska Native Claims Settlement Act [43 U.S.C.A. § 1601
et seq.J) which --

(A) is recognized as eligible for the special programs and services provided by the United States
to Indians because of their status as Indians, or

(B) is recognized as such by the State in which such tribe, band nation, group or community
resides.

(14XA) A concern may not be awarded a contract under this subsection as a small business con-
cern unless the concern agrees that --

(i) in the case of a contract for services (except construction), at least 50 percent of the cost of
contract performance incurred for personnel shall be expended for employees of the concern; and

(ii) in the case of a contract for procurement of supplies (other than procurement from a regular
dealer in such supplies), the concern will perform work for at least 50 percent of the cost of manufactur-
ing the supplies (not including the cost of materials).

(B) The Administrator may change the percentage under clause (i) or (ii) of subparagraph (A) if
the Administrator determines that such change is necessary to reflect conventional industry practices
among business concerns that are below the numerical size standard for business in that industry
category. A percentage established under the preceding sentence may not differ from a percentage esta-
blished under § 15(n).

(C) The Administration shall establish, through public rulemaking, requirements similar to those
specified in subparagraph (A) to be applicable to contracts for general and speciality construction and to
contracts for any other industry category not otherwise subject to the requirements of such subpara-
graph. The percentage applicable to any such requirement shall be determined in accordance with sub-
paragraph (B), except that such a percentage may not differ from a percentage established under § 15(n)
for the same industry category.

(b) Procurement and property disposal powers; determination of small-business concerns

It shall also be the duty of the Administration and it is empowered, whenever it determines such
action is necessary --

(1)(A) to provide technical and managerial aids to small-business concerns, by advising and coun-
selng on matters in connection with Government procurement and property disposal and on policies,
principals, and practices of good management, including but not limited to cost accounting, methods of
financing, business insurance, accident control, wage incentives, computer security, and methods
engineering, by cooperating and advising with voluntary business, professional, educational, and other
nonprofit organizations, associations, and institutions and with other Federal and State agencies, by main-
taining a clearinghouse for information concerning the managing, financing, and operation of small-
business enterprises, by disseminating such information, and by such other activities as are deemed
appropriate by the Administration. Such assistance also may be provided to small business concerns by
the Administration through cooperation with a profit-making concern (hereafter in this paragraph
referred to as a "co-sponsor') to provide training: Provided That the Administration shall take such
actions as it deems appropriate to ensure that the cooperation does not constitute or imply an endorse-
ment by the Administration of the products or services of the co-sponsor, to avoid unnecessary promo-
tion of the products or servzes of the co-sponsor, and to minimize utilization of any one co-sponsor in a
marketing area. Such actions shall include, but not be limited to: (i) developing an agreement which
specifies the standard terms and conditions of the cooperation, the use of which shall be mandatory; (ii)
prohibiting any fee or charge from being imposed upon any small business concern for receiving assis-
tance in excess of a minimal amount to cover the direct costs of providing such assistance; (iii) prohibi*-
ing the release to the co-sponor of any of the Administration's lists of names and addresses of small busi-
nes, conterns. and (i}v) requiring that all printed materials which contain the names of both the Adminis-
trattion and the -.o sponsor intclude a prominent disclaimer that the cooperation does not constitute or
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imply an endorsement by the Administration of the products or services of the co-sponsor. (As amended
Pub.L. 98-362, § 5(a), July 16, 1984, 98 Stat. 433.)

(B) To establish, conduct, and publicize, and to recruit, select, and train volunteers for (and to
enter into contracts, grants, or cooperative agreements therefor), volunteer progrorns, including a Service
Corps of Retired Executives (SCORE) and an Active Corps of Executive (ACE) for the purposes of sub-
paragraph (A); and to facilitate the implementation of such volunteer programs the Administration may
maintain at its headquarters and pay the expenses of a team of volunteers subject to such conditions and
limitations as the Administration deems appropriate: Provided, That any such payments made pursuant to
this subparagraph shall be effective only to such extent or in such amounts as are provided in advance in
appropriation Acts.

(C) To allow any individual or group of persons participating with it in furtherance of the pur-
poses of subparagraphs (A) and (B) to use the Administration's office facilities and related material and
services as the Administration deems appropriate, including clerical and stenographic services:

(i) such volunteers, while carrying out activities under this paragraph shall be deemed Federa!
employees for the purposes of the Federal tort claims provision3 in Title 28; and for the purposes of sub-
chapter I of chapter 81 of Title 5 (relative to compensation to Federal employees for work injuries) hlall
be deemed civil employees of the United States within the meaning of the term "employee" as defined in
§ 8101 of Title 5, and the provisions of that subchapter shall apply except that in computing cornpensa-
tion benefits for disability or death, the monthly pay of a volunteer shall be deemed that received tinder
the entrance salary for a grade GS-I 1 employee;

(ii) the Administrator is authorized to reimburse such volunteers for all necessary out-of-
pocket expenses incident to their provision of services under this chapter, or in connection with atten-
dance at meetings sponsored by the Administration, or for the cost of malpractice insurance, as the
Administrator shall determine, in accordance with regulations which he or she shall prescribe, and, while
they are carrying out such activities away from their homes or regular places of business, for travel
expenses (including per diem in lieu of subsistence) as authorized by § 5703 of Title 5 for individuals
serving without pay; and

(iii) such volunteers shall in no way provide services to a client of such Administration with a
delinquent loan outstanding, except upon a specific request signed by such client for assistance in connec-
tion with such matter.

(D) Notwithstanding any other provision of law, no payment for supportive services or reim-
bursement of out-of-pocket expenses made to persons serving pursuant to this paragraph shall be subject
to any tax or charge or be treated as wages or compensation for the purposes of unemployment, disabil-
ity, retirement, public assistance, or similar benefit payments, or minimum wage laws.

(E) Notwithstanding any other provision of law and pursuant to regulations which the Adminis-
trator shall prescribe, counsel may be employed and counsel fees, court costs, bail, and other expenses
incidental to the defense of volunteers may be paid in judicial or administrative proceedings arising
directly out of the performance of activities pursuant to this paragraph, to which volunteers have been
made parties.

(F) In carrying out its functions under this paragraph, the Administration is authorized to
accept, in the name of the Administration, and employ or dispose of in furtherance of the purposes of this
chapter, any money or property, real, personal, or mixed, tangible, or intangible, received by gift, devise,
bequest, or otherwise; and, further, to accept gratuitous services and facilities.

(2) to make a complete inventory of all productive facilities of small-business concerns or to
arrange for such inventory to be made by any other governmental agency which has the facilities. In
making any such inventory, the appropriate agencies in the several States may be requested to furnish an
inventory of the productive facilities of small-business concerns in each respect.ive State if such an inven-
tory is available or in prospect;

(3) To coordinate and to ascertain the means by which the productive capacity of small-business
concerns can be most effectively utilized;
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(4) to consult and cooperate with officers of the Government having procurement or property
disposal powers, in order to utilize the potential productive capacity of plants operated by small-business
concerns;

(5) to obtain information as to methods and practices which Government prime contractors util-
ize in letting subcontracts and to take action to encourage the letting of subcontracts by prime contrac-
tors to small-business concerns a( prices and on conditions and terms which are fair and equitable;

, (6) to determine within any industry the concerns, firms, persons, corporations, partnerships,
cooperatives, or other business enterprises which are to be designated "small-business concerns" for the
purpose of effectuating the provisions of this chapter. To carry out this purpose the Administrator, when
requested to do so, shall issue in response to each such request an appropriate certificate certifying an
individual concern as a "small-business concern" in accordance with the criteria expressed in this chapter.
Any such certificate shall be subject to revocation when the concern covered thereby ceases to be a
"small-business concern". Offices of the Government having procurement or lending powers, or engag-
ing in the disposal of Federal property or allocating materials or supplies, or promulgating regulations
affecting the distribution of materials or supplies, shall accept as conclusive the Administration's determi-
nation as to which enterprises are to be designated "small-business concerns', as authorized and directed
under this paragraph;

(7)(A) To certify to Government procurement officers, and officers engaged in the sale and dispo-
sal of Federal property, with respect to all elements of responsibility, including, but not limited to, capa-
bility, competency, capacity, credit, integrity, perseverance, and tenacity, of any small business concern
or group of such concerns to receive and perform a specific Government contract. A Government pro-
curement officer or an officer engaged in the sale and disposal of Federal property may not, for any rea-
son specified in the preceding sentence, preclude any small business concern or group of such concerns
from being awarded such contract without referring the matter for a final disposition to the Administra-
tion.

(B) If a Government procurement officer finds that an otherwise qualified small business concern
may be ineligible due to the provisions of § 35(a) of Title 41, he shall notify the Administration in writing
of such finding. The Administration shall review such finding and shall either dismiss it and certify the
small business concern to be an eligible Government contractor for a specific Government contract or if

l (et, it concurs in the finding, forward the matter to the Secretary of Labor for final disposition, in which case
the Administration may certify the small business concern only if the Secretary of Labor finds the small
business concern not to be in violation.

(C) In any case in which a small business concern or group of such concerns has been certified
by the Administration pursuant to (A) or (B) to be a responsible or eligible Government contractor as to
a specific Government contract, the officers of the Government having procurement or property disposal
powers are directed to accept such certification as conclusive, and shall let such Government contract to
such concern or group of concerns without requiring it to meet any other requirement of responsibility
or eligibility. Notwithstanding the first sentence of this subparagraph, the Administration may not estab-
lish an exemption from referral or notification or refuse to accept a referral or notification from a
Government procurement officer made pursuant to subparagraph (A) or (B) of this paragraph, but noth-
ing in this paragraph shall require the processing of an application for certification if the small business
concern to which the referral pertains declines to have the application proces;sed.

(8) to.obtain from any Federal department, establishment, or agency engaged in procurement or
in the financing of procurement or production such reports concerning the letting of contracts and sub-
contracts and the making of loans to business concerns as it may deem pertinent in carrying out its func-
tions under this chapter;

(9' to obtain from any Federal department, establishment, or agency engaged in the disposal of
Federal property, such reports concerning the solicitation of bids, time of sale, or otherwise as it may
deem pertinent in carrying out its functions under this chapter;

(10) to obtain from suppliers of materials information pertaining to the method of filling orders
and the bases for allocating their supply, whenever it appears that any small business is unable to obtain
materials from its normal sources:
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(11) to make studies and recommendations to the appropriate Federal agencies to insure that a
fair proportion of the total purchases and contracts for property and services for the Government be
placed with small-business enterprises, to insure that a fair proportion of Government contracts for
research and development be piaced with small-business concerns, to insure that a fair proportion of the
total sales of Government property be made to small-business concerns, and to insure a fair and equitable
share of materials, supplies, and equipment to small-business concerns;

(12) to consult and cooperate with all Government agencies for the purposes of insuring that
small-business concerns shall receive fair and reasonable treatment from such agencies;

(13) to establish such advisory boards and committees as may be necessary to achieve the pur-
poses of this chapter and of the Small Business Investment Act of 1958; to call meetings of such boards
and committees from time to time; to pay the transportation expenses and a per diem allowance in accor-

dance with § 5703 of Title 5 to the members of such boards and committees for travel and subsistence
expenses incurred at the request of the Administiation in connection with travel to points more than fifty
miles distant from the homes of such members in attending the meetings of such boards and committees;
and to rent temporarily, within the District of Columbia or elsewhere, such hotel or other accommoda-
tions as are needed to facilitate the conduct of such meetings;

(14) to provide at the earliest practicable time such information and assistance as may be
appropriate, including information C.onccrning eligibility for loans under § 636(b)(3) of this title to local
public agencies (as defined in § !460 of Title 42) and to small-business concerns to be displaced by
federally aided urban renewal projects in order to assist such small-business concerns in reestablishing
their operations; and

(15) to disseminate, without regard to the provisions of section 3204 of Title 39 data and informa-
tion, in such form as it shall deem appropriate, to public agencies, private organizations, and the general
public.

Studies and Recommendations

(c) The Administration shall from time to time make studies of matters materially affecting the "
competitive strength of small business, and of the effect on small business of Federal laws, programs, and
regulations, and shall make recommendations to the appropriate Federal agency or agencies for the
adjustment of such programs and regulations to the needs of small business.

(d) Performance of contracts by small business concerns; inclusion of required contract clause; sub-
contracting plans; contract eligibility; incentives; breach of contract; review; report to Congress

(1) It is the policy of the United States that small business concerns, and small business concerns
owned and controlled by socially and economically dicadvantaged individuals, shall have the maximum
practicable opportunity to participate in the performance of contracts let by any Federal agency, includ-
ing contracts and subcontracts for subsystems, assemblies, components, and related services for major sys-
tems. It is further the policy of the United States that its prime contractors establish procedures to
ensure the timely payment of amounts due pursuant to the terms of their subcontract with small business
concerns and small business concerns owned and controlled by socially and economically disadvantaged
individuals.

(2) The clause stated in paragraph (3) shall be included in all contracts let by any Federal agency
except any contract which --

(A) does not exceed $25,000;

(B) including all subcontracts under such contracts will be performed entirely outside of any
State. territory, or possession of the United States, the District of Columbia, or the Commonwealth of
Puerto Rico; or

(C) is for services which are personal ii nature.
(3) The clause required by paragraph (2) shail be as follows-
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(A) it is the policy of the United States that small business concerns owned and controlled by
socially and economically disadvantaged individuals shall have the maximum practicable opportunity to
participate in the performance of contracts let by any Federal agency, including contracts and subon-
tracts for subsystems, assemblies, components, and related services for major systems. It is further the
policy of the United States that its prime contractors establish procedures to ensure the timely payment
of amounts due pursuant to the terms of their subcontracts with small business concerns and small busi-
ness concerns owned and controlled by socially and economically disadvantaged individuals.

(B) The contractor hereby agrees to carry out this policy in the awarding of subcontracts to the
fullest extent consistent with the efficient performance of this contract. The contractor further agrees to
cooperate in any studies or surveys as may be conducted by the United States Small Business Administra-
tion or the awarding agency of the United States as may be necessary to determine the extent of the
contractor's compliance with this clause.

(C) As used in this contract, the term 'small business concern' shall mean a small business as
defined pursuant to § 3 of the Small Business Act [15 U.S.C.A. § 632] and relevant regulations promul-
gated pursuant thereto. The term 'small business concern owned and controlled by socially and economi-
cally disadvantaged individuals' shall mean a small business concern --

(i) which is at least 51 per centum owned by one or more socially and economically disadvan-
taged individuals; or, in the case of any publicly owned business, at least 51 per centum of the stock of
which is owned by one or more socially and economically disadvantaged individuals; and

(ii) whose management and daily business operations are controlled by one or more of such
individuals.

The contractor shall presume that socially and economically disadvantaged individuals include Black
Americans, Hispanic Amencans, Native Americans, Asian Pacific Americans, and other minorities, or
any other individual found to be disadvantaged by the Administration pursuant to § 8(a) of the Small
Business Act [15 U.S.C.A. § 637(a)].

(D) Contractors acting in good faith may rely on written representations by their subcontractors
regarding their status as either a small business ccr..ern or a small business concern owned and controlled
by socially and economically disadvantaged individuals.

(4)(A) Each solicitation of an offer for a contract to be let by a Federal agency which is to be
awarded pursuant to the negotiated method of procurement and which may exceed $1,000,000, in the
case of a contract for the cot,-truction of any public facility, or $500,000, in the case'of all other con-
tracts. shall contain a clause notifying potential offering companies ot the provisions of this subsection
relating to contracts awarded pursuant to the negotiated method of procurement.

(B) Before the award of any contract to be let, or any amendment or modification to arty con- -'

tract let, by any Federal agency which --

(i) is to be awarded, or was let, pursuant to the negotiated method of procurement,
(ii) is required to include the clause stated in paragraph (3),
(iii) may exceed $1,000,000 in the case of a contract for the construction of any public facility,

or $500,000 in the case of all other contracts, and
(it,) which offers subcontracting possibilities, the apparent successful offeror shall negotiate with

the procurement authority a subcontracting plan which incorporates the information prescribed in para-
graph (6). The subcontracting plan shall be included i. and made a material part of the contract.

(C) If, within the time limit prescribed in regulations of the Federal agency concerned, the
apparent successful offeror fails to negotiate the subcontracting plan required by this paragraph, such
offeror shall become ineligible to be awarded the contract. Prior compliance of the offeror with other
such subcontracting plans shall be considered by the Federal agency in determining the responsibility of
that offeror for the award of the contract.

(D) No contract shall be awarded to any offeror unless the procurement authority determines
that the plan to be negotiated by the offeror pursuant to this paragraph provides the maximum practica
ble opportunity for small business %.onterns and small business concerns owned and controlled by sociall,,
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and economically disadvantaged individuals to participate in the performance of the contract.

(E) Notwithstanding any other provision of law, every Federal agency, in order to encourage
subcontracting opportunities for small business concerns and small business concerns owned and con-
trolled by the socially and economically disadvantaged individuals as defined i.- paragraph (3) of this sub-
section, is hereby authorized to provide such incentives as such Federal agency may deem appropriate in
order to encourage such subcontrecting opportunities as may be commensurate with the cfficient and
economical performance of the contract: Provided, That, this subparagraph shall apply only to contracts
let pursuant to the negotiated method of procurement.

(5XA) Each solicitation of a bid for any contract to be let, or any amendment or modification to
any contract let, by any Federal agency which --

(i) is to be awarded pursuant to the formal advertising method of procurement,

(ii) is required to contain the clause stated in paragraph (3) of this subsection,

(iii) may exceed $1,000,000 in the case of a contract for the construction of any public facility,
or $500,000, in the case of all other contracts, and

(iv) offers subcontracting possibilities, shall contain a clause requiring any bidder who is
selected to be awarded a contract to submit to the Federal agency concerned a subcontracting plan
which incorporates the information prescribed in paragraph (6).

(B) If, within the time limit prescribed in regulations of the Federal agency concerned, the
bidder selected to be awarded the contract fails to submit the subcontracting plan required by tils para-
graph, such bidder shall become ineligible to be awarded the contract. Prior compliance of the bidder
with other such subcontracting plans shall be considered by the Federal agency in determining the
responsibility of such bidder for the award of the contract. The subcontracting plan of the bidder
awarded the contract shall be included in and made a material part of the contract.

(6) Each subcontracting plan required under paragraph (4) or (5) shall include --
(A) percentage goals for the utilization as subcontractors of small business concerns and small

business concerns owned and controlled by socially and economically disadvantaged individuals;

(B) the name of an individual within the employ of the offeror or bidder who will administer
the subcontracting program of the offeror or bidder and a description of the duties of such individual;

(C) a description of the efforts the offeror or bidder will take io assure that small business con-
cerns and small business concerns owned and controlled by the soially .mnd economically disadvantaged
individuals will have an equitable opportunity to compete for subcontiact%,

(D) assurances that the offeror or bidder will include the clause required by paragraph (2) of
this subsection in all sub- contracts which offer further subcontraLting opporiunitics, and that the offeror
or bidder will require all subcontractors (except small business ,oncern%) who receive subcontracts in
excess of $1,000,000 in the case of a contract for the construction of any public facility, or in excess of
$500,000 in the case of all other contracts, to adopt a plan similar to thu plan required under paragraph
(4) or (5);

(E) assurances that the offeror or bidder will submit such periodic reports and cooperate in any
studies or surveys as may be required by the Federal agency or the Admizastration in order to determine
the extent of compliance by the offeror or bidder with the subcontracting plan; and

(F) a recitation of the types of records the successful offeror or bidder will maintain to demon-
strate procedures which have been adopted to -omply with the requirements and goals set forth in Ehis
plan, including the establishment of source lists of small business concerns and small business concerns
owned and controlled by socially and economically disadvantaged individuals, and efforts to identify and
award subcontracts to such small business concerns.

(7) The provisions of paragraphs (4). (5). and (6) shall not apply to otrerors or bidders who are
small business concerns

(8) The failure of any contractor or luh tira, Ior to conply in poo l fiailh wilh
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(A, the clause contained in paragraph (3) of this subsection, or
(B) any plan required of such contractor pursuant to the authority of this subsection to be

inicluded in its contract or sub- contract, shall be a material breach of such contract or subcontract.
(9) Nothing contained in this subsection shall be construed to supersede the requirements of

Defense Manpower Policy Number 4A (32A CFR Chap. I) or any successor policy.

(10) In the case of contracts within the provisions of paragraphs (4), (5). and (6), the Administra-
tion is auth'orized to --

(A) assist Federal agencies and businesses in complying with their responsibilities under the pro-
visions of this subsection, including the formulation of subcontracting plans pursuant to paragraph (4);

(B) review any solicitatioi, for any contract to be let pursuant to paragraphs (4) and (5) to deter-
mine the maximum practicable opportunity for small business concerns and small business concerns
owned and controlled by socially and ec-'nonically disadvantag,.4 individuals to participate as subcon-
tractors in the performance of any contract resulting from any solicitation, and to submit its findings,
which shall be advisory in nature, to the appropriate Federal agency; and

(C) evaluate compliance with subcontracting plans, either on a contract-by-contract basis, or in
the case of contractors having multiple contracts, on an aggregate basis.

(11) At the conclusion of each fiscal year, the %dministration shall submit to the Senate Select
Committee on Small Business and the Committee on Sinall Busir. f the House of Representatives a
report on subcontracting plans found acceptable bj any Federal age.,-:, which the Administration deter-
mines do not contain maximum practicable opportunities for small business concerns and small business
concerns owned and controlled by socially and economically disadvantaged individuals to participate in
the performance of contracts described in this subsection.

Procurement Notices

(e)(1) Except as provided in subsection (g) --

(A) An executive agency intending to --
(i) solicit bids or proposals for a contract for property or services for a price expected to

exceed $25,000;

(ii) place an order, expeczed to exceed $25,000, under a basic agreement, basic ordering agree-
ment. or similar arrangement, shall furnish for publication by the Secretary of Commerce a notice
described in subsection (D); or

(iii) solicit bids or proposals for a contract for property or services for a price expected to
exceed $10,000, if there is not a reasonable expectation that at least two offers will be received from
responsive and responsible offerors.

(B) an e.-ecutive agency intending to solicit bids or proposals for a contract for property or ser-
vices shall post, for a period of not less than ten days, in a public place at the contracting office issuing
the solicitation a notice of solicitation described in subsection (0 -

(i) in the case of an executive agency other than tlhe Department of Defense, if the contract is
for a price expected to e.ceed $10,000, but not to exceed $25,000; and

(ii) in the case of the Department of Defense, if the contract is for a price expected to exceed
$5,000, but not to exceed $25,000; and

(C) an executive agency awarding a contract for property or services for a price exceeding
$25,000, or placing an order referred to in clause (A)(n) exceeding $25,000, shall furnish for publication
by the Secreta,:' of Commerce a notice announcing the award or order if there is likely to be any sub-
co tract under such contract or order

(2) The Secretary of Commerce shall publish promptly in the Commerce Business Daily each
notice required by par'igraph (I).
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(3) Whenever an executive agency is required by paragraph (1)(A) to furnish a notice to the
Secretary of Commerce, such executive agency may not*-

(A) issue the solicitation earlier than 15 days after the date on which the notice is published by
the Secretai y of Commerce; or

(B) establish a deadline for the submission of all bids or proposals in response to the notice
required by paragraph (1)(A) that --

(i) in the case of an order under a basic agreement, basic ordering agreement, or similar
arrangement, is earlier than the date 30 days after the date the notice required by paragraph (l)(A)(ii) is
published;

(ii) in the case of a solic.,ation for research and development, is earlier than the date 45 days
after the date the notice required by paragraph (!)(A)(i) is published; or

(iii) in any other case, is earlier than the date 30 days after the date the solicitation is issued.
(f) Each notice of solicitation required by subsection (e)(1)(A) shall include --

(1) an accurate description of the property or services to be contracted for, which description (A)
shall not be unnecessarily restrictive of competition, and (B) shall incluae, as appropriate, the agency
nomenclature, National Stock Number or other part number, and a brief description of the item's form,
fit or function, physical dimensions, predominant material of manufacture, or similar information that will
assist a prospective contractor to make an informed business judgment as to whether a copy of the solici-
tation should be requested;

(2) provisions that --

(A) state whether the technical data required to respond to the solicitation will not be furnished
as part of such solicitation, and identify the source in the Government, if any, from which the technical
data may be obtained; and

(B) state whether an offeror, its product, or service must meet a qualification requirement in
order to be eligible for award. and, if so, identify life office from which a qualification requirement may
be obtained;

(3) the name, business address, and telephone number of the contracting officer;
(4) a statement that all responsible sources may submit a bid, ptoposal, or quotation (as appropri-

ate) which shall be considered by the agency; and
(5) in the case of a procurement using procedures other than competitive procedures, a statement

of the reason justifying the use of such procedures and the identity of the intended source.
(g)(1) A notice is not required under subsection (a)(1) if--

(A) the notice would disclose the executive agency's needs and the disclosure of such needl
would compromise the national security;

(B) the proposed procurement would result from acceptance of--
(i) any unsolicited proposal that demonstrates a unique and innovative research concept and

the publication of any notice of such unsolicited research proposal would disclose the originality of
thought or innovativeness of the proposal or would disclose proprietary information associated with the
proposals; or

(ii) a proposal submitted under § 9 of this Act;

(C) the procurement is made against an order placed under a requirements contract;
(D) the procurement is made for perishable subsistence supplies;
(E) the procurement is for utility services, other than telecommunication services, and only one

source is available.

(2) The requirements of subsection (a)(I)(A) do not apply to any piocurement under conditions
described in paragraph (2), (3), (4), (5), or (7) of § 303(,-) of the Federal Propeity and Administrative Ser-
vices Act of 1949 (41 U.S.C § 253(c)) or paragraph (2). (3), (4), (5), or (7) of § 2304(c) of title 10. United
State, Code.
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(3) The requirements of subsection (a)(l)(A) shall not apply in the case of any procurement for
which the head of the executive agency makes a determination in writing, after consultation with theAdministrator for Federal Procurement Policy and the Administrator of the Sma.Ii Business Administra-
tion, that it is not appropriate or reasonable to publish a notice before issuing a solicitation.

(hXl) An Executive agency may not award a contract using procedures other than competitive
procedures unless --

(A) except as provided in paragraph (2), a written justification for the use of such procedures
has been approved --

(i) in the case of a contract for an amount exceeding $100,000 (but equal to or less than
$1,000,000), by the advocate for competition for the procuring activity (without further delegation);

(ii) in the case of a contract for an amount exceeding $1,000,000 (but equal to or less than$10,000,000), by the head of the procuring activity or a delegate who, if a member of the Armed Forces,
is a general or flag officer, or, if a civilian, is serving in a position in grade GS-16 or above under the
General Schedule (or in a comparable or higher position under annther schedule); or

(iii) in the case of a contract for an amount exceeding $10,000,000, by the senior procurementexecutive of the agency designated pursuant to § 16(3) of the Office of Federal Procurement Policy Act
(41 U.S.C. § 414(3)) (without further delegation); and

(B) all other requirements applicable to the use of such procedures under title III of the FederalProperty and Administrative Services Act of 1949 (41 U.S.C. § 251 el seq.) or chapter 137 of title 10,
United States Code, as appropriate, have been satisfied.

(2) The same exceptions as are provided in § 303(0(2) of the Federal Property and Administra-
tion Services Act of 1949 (41 U.S.C. § 253(0(2)) or § 2304(0(2) of title 10, United States Code, shallapply with respect to the requirements of paragraph (1)(A) of this subsection in the same manner as such
exceptions apply to the requirements of § 303()(1) of such Act or § 2304((1) of such title, as appropri-
ate.

(i) An executive agency shall make available to any business concern, or the authorized representa-tive of such concern, the complete solicitation package for any on-going procurement announced pur-
suant to a notice under subsection (e). An executive agency may require the payment of a fee, not
exceeding the actual cost of duplication, for a copy of such package.

(j) For purposes of this section, the term 'executive agency' has the meaning provided such term in
§ 4(l) of the Office of Federal Procurement Policy Act (41 U.S.C. § 403(1)).

§ 644. Awards or contracts

(a) Determination
To efrectuate the purposes of this chapter, small-business concerns within the meaning of thischapter shall receive any award or contract or any part thereof, and to be awarded any contract for the

sale of Government property, as to which it is determined by the Administration and the contracting
procurement or disposal agency (I) to be in the interest of maintaining or mobilizing the Nation's full
productive capacity, (2) to be in the interest of war or national defense programs, (3) to be in the interestof assuring that a fair proportion of the total purchases and contracts for property and services for the
Government in each industry category are placed with small-business concerns, or (4) to be in theinterest of assuring that a fair proportion of the total sales of Governm,-nt property be made to small-
business concerns; but nothing contained in this chapter shall be construed to change any preferences orpriorities established by law with resp.ct to the sale of electrical power or other property by the
Government or any agency thereof. Tiese determinations may be made for individual awards or con-
tracts or for classes of awards or contracts. Whenever the Administration and the contracti'-.t procure-merit agency fail to agree, the matter shall be submitted for determination to the Secretary or Lhe head of
the appropriate department or agency by the Administrator. For purpoes of clause (3) of the first sen-tence of this ,ubscction, an indu,,try category is a dis.rete group of similar goods and services. Such

F-99



,- .' ' '

groups shall be determined by the Administration in accordance with the four-digit standard industrial
classification comes contained in the Standard Industrial Classification Manual published by the Office of
Management and Budget, except that the Administration shail limit such an industry category to a
greater extent than provided under such classification codes if the Administration receives evidence indi-
cating that further segmentation for purposes of this paragraph is warranted due to special capital equip-
ment needs or special labor or geographic requirements or to recognize a new industry. A market for
goods or services may not be selmented under the preceding sentence due to geographic requirements
unless the Government typically designates the area where the iork for contracts for such goods or ser-
vices is to be performed and Government purchases comprise the major portion of the entire domestic
market for such goods or services and, due to the fixed location of facilities, high mobilization costs, or
similar economic factors, it is unreasonable to expect competition from business concerns located outside
the general areas where such concerns are located. A contract may not be awarded under this subsec-
tion if the award of the contract would result in a cost to the awarding agency which exceeds a fair
market price.

(b) Placement of contracts by contracting procurement agency

With respect to any work to be performed the amount of which would exceed the maximum
amount of any contract for which a surety may be guaranteed against loss under § 694b of this title, the
contracting procurement agency shall, to the extent practicable, place contracts so as to allow more than
one small business concern to perform such work.

(c) Eligibility: participating organizations; monitoring and evaluation; report to congressional com-
mittees

(1) During fiscal years 1981, 1982, and 1983, public and private not-for-profit organizations eligible
for assistance under section 636(h) of this title shall be eligible to participate in programs authorized
under this section in an aggregate amount not to exceed $100,000,000 for each such year: Provided, That
the Administrator shall monitor and evaluate such participation and in any case where the Administrator
and the Executive Director of the Committee for the Purchase from the Blind and Severely Handicapped
find that the participation of such organizations has or may cause severe economic injury to for-profit
small businesses, the Administrator shall and is hereby authorized to direct and require every agency and
department having procurement powers to take such actions as the Administrator and the Executive
Director of the Committee for the Purchase from the Blind and Severely Handicapped may deem
appropriate to alleviate the economic injury sustained or likely to be sustained by such for-profit small
businesses.

(2) The Administration shall, not later than January 1, 1982, prepare and transmit to the Senate
Select Committee on Small Business and the Committee on Small Business of the House of Representa-
tives. a report on the impact of contracts awarded to such organizations on for-profit small businesses.

(d) Priority

For purposes of this section priority shall be given to the awarding of contracts and the placement
of subcontracts to small business concerns which shall perform a substantial proportion of the production
on those contracts and subcontracts within areas of concentrated unemployment or underemployment or
within labor sarplus areas. Notwithstanding any other provision of law, total labor surplus area set-asides
pursuant to Defense Manpower Policy Number 4 (32A C.F.R. Chapter 1) or any successor policy shall
be authorized if the Secretary or his designee specifically determires that there is a reasonable expecta-
tion that offers will be obtained from a sufficient number of eligible conce.-ns so that awards will be made
at reasonable piices As soon as practicable and to the extent possible, in determining labor surplus areas,
consideration shall be given to those persons who would be available for employment were suitable
employment available. Until such definition reflects such number, the present critcria of such policy shall
govern.

(e) Placement of contracts by departments, agencies, and instrumentalities ,, the executive branch,
priorities

In I.arrying out %hiIll ho %ines% %'Ie-aiside pro gramins, depaii Imnlit,%. agem| ie,, antid instru mentalites , tilt.
exet titive bra nch %ha!I awairtI t lwtir,l i. d .t I, mI [|itp ilic 1 l ( (-If v l ,I i hm (#I II, .i % foI )itIt III (ulni If

the following in the mannmer and in the orIcr 't at'tI
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(1) concerns which are small buiness concerns and which are located in labor surplus areas, on
the basis of a total set-aside;

(2) concerns which are small business concerns, on the basis of a total set-aside;
K (3) concerns which are small business concerns and which are located in a labor surplus area, on

the basis of a partial set- aside;
(4) concerns which are small business concerns, on the basis of a partial set-aside.
(f) Contract awards; other priorities
After priority is given to the small business concerns specified in subsection (e) of this section,

priority shall also be given to the awarding of contracts and the placement of subcontracts, on the basis
of a total set-aside, to concerns which --

(1) are not eligible under subsection (e) of this section;
(2) are not small business concerns: and
(3) will perform a substantial proportion of the production on those contracts and subcontracts

within areas of concentrated unemployment or underemployment or within labor surplus areas.
(g) Goals for participation of small business concerns in procurement contracts
The head of each Federal agency shall, after consultation with the Administration, establish goalsfor the participation by small business concerns, and by snall business concerns owned and controlled bysocially and economically disadvantaged individuals, in procurement contracts of such agency having

values of $10,000 or more. Goals established under this subsection shall be jointly established by the
Administration and the head of each Federal agency and shall realistically reflect the potential of small
business concerns and small business concerns owned and controlled by socially and economically disad-vantaged individuals to perform such contracts and to perform subcontracts under such contracts.
Whenever the Administration and the head of any Federal agency fail to agree on established goals, the
disagieement shall be submitted to the Administrator of the Office of Fed.ral Procurement Policy for
final determination. For the purpose of establishing goals under this subsection, the head of each Federal
agency shall make consistent efforts to annually expand participation by small business concerns fromm-. each industry category in procurement contracts of the agency, including participation by small business
concerns owned and controlled by socially and economically disadvantaged individuals. The head of
each Federal agency, in attempting to attain such participation, shall consider --

(1) contracts awarded as a result of unrestricted competition; and
(2) contracts awarded after competition restricted to eligible small business concerns under this

section and under the program established under § 8(a).
(h) Reports to Administration; submittal of information to Congress
At the conclusion of each fiscal year, the head of each Federal agency shall report to the Adminis-tration on the extent of participation by small business concerns and small business concerns owned and

controlled by socially and economically disadvantaged individuals in procurement contracts of such
agency. Such reports shall contain appropriate justifications for failure to meet the goals established
under subsection (g) of this section. The Administration shall submit to the Select Committee on Small
Business of the Senate and the Committee on Small Business of the House of Representatives information
obtained from such reports, together with appropriate comments.

(i) Small business set-asides
Nothing in this chapter or an- 'ch:- prov.J3 u1  of iw pieciudes exclusive small business set-asides

for procurements of architectural and engineering services, research, development, test and evaluation,and each Federal agency is authorized to develop such set-asides to further the interests of small business
in those areas.

(j) Small purchase procedures
Each contract for the procurement of goods and services ,hich has anticipated value of less than$25.0(0 aid which is subject to small purchase procedures shall be reserved exclusively for small business

concerns unless the contracting officer is unable to obtain offers from two or more small business
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concerns that are competitive with market prices and in terms of quality and delivery of the goods or
services being purchased. In utilizing small purchase procedures, contracting officers shall, wherever cir-
cumstances permit, choose a method of payment which minimizes paperwork and facilitates prompt pay-
ment to contractors.

(k) Office of Small and Disadvantaged Business Utilization; Director
There is hereby established in each Federal agency having procurement powers an office to be

known as the "Office of Small and Disadvantaged Business Utilization". The maragement of each such
office shall be vested in an officer or employee of such agency who shall --

(1) be known as the "Director of Small and Disadvantaged Business Utilization" for such agency,

(2) be appointed by the head of such agency,

(3) be responsible only to, and report directly to, the head of such agency or to his deputy,
(4) be responsible for the implementation and execution of the functions and duties under this sec-

tion and § 637 of this title which relate to such agency,

(5) have supervisory authority over personnel of such agency to the extent that the functions and
duties of such personnel relate to functions and duties under this section and § 637 of this title,

(6) assign a small business technical adviser to each office to which the Administration has
assigned a procurement center representative--

(A) who shall be a full-time employee of the procuring activity and shall be well qualified,
technically trained and familiar with the supplies or services purchased at the activity, and

(B) whose principal duty shall be to assist -he Administration procurement center representative
in his duties and functions relating to this section and § 637 of this title, and

(7) cooperate, and consult on a regular basis, with the Administration with respect to carrying
out the functions and duties described in paragraph (4) of this subsection.

This subsection shall not apply to the Administration.

(1)(1) The Administration shall assign to each major procurement center a breakout procurement
center representative with such assistance as may be appropriate. The breakout procurement center
representative shall carry out the activities described in paragraph (2), and shall be an advocate for the
breakout of items for procurement through full and open competition, whenever appropriate, while main-
taining the integrity of the system in which such items are used, and an advocate for the use of full and
open competition, whenever appropriate, for the procurement of supplies and services by such center.
Any breakout procurement center representative assigned under this subsection shall be in addition to the
representative referred to in subsection (k)(6).

(2) In addition to carrying out the responsibilities assigned by the Administration, a breakout pro-
curement center representative is authorized to --

(A) attend any provisioning conference or similar evaluation session during which determina-
tions are made as to whether requirements are to be procured through other than full and open competi-
tion and make recommendations with respect to such requirements to the members of such conference or
session;

-,_ review, t any time. restrictions on competition previously imposed on items through
acquisition method coding or similar procedures, and recommend to personnei uf th.c approPrite activity
the prompt reevaluation of such limitations;

(C) review restrictions on competition arising out of restrictions on the rights of the United
States in -chnical data, and, when appropriate, recommend that personnel of the appropriate activity ini-
tiate a . ,iew of the validity of such an asserted restriction;

,D) obtain from my governmental source, and niake available to l)eronnel of the appropriate
acl%,it , unretricted tl"e hil.,l data ile1e,sary for to preparation of a kolmpetivte solicitalion package for
any item of supply or sclvit c J)reviously protcurcd nioUIRouuipoiuti v ly im1 ii tOw ull.Ivallalhilly of .t 1i
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unrestricted technical data;

(E) have access to the unclassified procurement records ar.d other data of the procurement
'S center;

(F) receive unsolicited engineering proposals and, when appropriate (i) conduct a value analysis
of such proposal to determine whether such proposal, if adopted, will result in lower costs to the United
States without substantially impeding legitimate acquisition objectives and forward to personnel of the
appropriate activity recommendations with respect to such proposal, or (ii) forward such proposals
without analysis to personnel of the activity responsible for reviewing such proposals and who shall fur-
nish the breakout procurement center representative with information r-garding the disposition of any
such proposals; and

(G) review the systems that accounts for the acquisition and management of technical data
within the procurement center to assure that such systems provide the maximum availability and access
to data needed for the preparation of offers to sell to the United States those supplies to which such data
pertain which potential offerors are entitled to receive.

(3) A breakout procurement center representative is authorized to appeal a failure to act favor-
ably on any recommendation made pursuant to paragraph (2). Such appeal shall be in writing,
specifically reciting both the circumstances of the appeal and the basis of the recommendation. The
appeal shall be decided by a person within the employ of the appropriate activity who is at least one
supervisory level above the person who initially failed to act favorably on the recommendation. Such
appeal shall be decided within 30 calendar days of its receipt.

(4) The Administration shall assign and co-locate at least two small business technical advisers to
each major procurement center in addition to such other advisers as may be authorized from time to
time. The sole duties of such advisers shall be to assist the breakout procurement center representative
for the center to which such advisers are assigned in carrying out the functions described in paragraph
(2) and the representatives referred to in subsection (k)(6).

(SXA) The breakout procurement center representatives and technical advisers assigned pursuant
to this subsection shall be --

(i) full time employees of the Administration; and

(ii) fully qualified, technically trained, and familiar with the supplies and services procured by
the major procurement center to which they are assigned.

(B) In addition to the requirements of subparagraph (A), each breakout procurement center
representative, and at least one technical adviser assigned to such representative, shall be an accredited
engineer.

(C) The Administration shall establish personnel positions for breakout procurement representa-
tives and advisers assigned pursuant to this subsection, which are classified at a grade level of the Gen-
eral Schedule sufficient to attract and retain highly qualified personnel.

(6) For purposes of this subsection, the term 'major procurement center' means a procurement
center of the Department of Defense that awarded contracts for items other than commercial items total-
ing at least $150,000,000 in the preceding fiscal year, and such other procurement centers as designated
by the Administrator.

(b)(l) The Administrator of the Small Business Administration and the Comptroller General of the
United States shall jointly establish standards for measuring cost savings achieved through the efforts of
breakout procurement center representatives and for measuring the extent to which competition has been
increased as a result of such efforts. Thereafter, the Administrator shall annually prepare and submit to
iic C .nres at renort setting forth --

(A) the cost savings achieved during the year covcred by such report through the efforts of
breakout procurement center representatives;

(B) an evaluation of the extent to which competition has been increased as a result of such
efforts; and
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(C) such other information as the Administrator may deem appropriate.

(2) Within 180 days following the submission of the second annual report to Congress by the
Administrator, the Comptroller General shall report to the Congress an evaluation of the
Administration's adherence to the standards jointly established and the accuracy of the information the
Administration has submitted to the Congress.

(m) Labor surplus area procurement and manpower programs; report to Congress

(1) The President shall, not later than October 1, 1979, transmit to the Select Committee on Small
Business and the Committee on Armed Services of the Senate and to the Committee on Small Business
and the Committee on Armed Services of the House of Representatives a report on the labor surplus area
procurement program under this section and the manpower policy described in subparagraph (D). Such
report, together with recommendations, shall include, but not be limited to --

(A) an analysis of the effectiveness of such labor surplus area procurement program, including
its effectiveness in creating jobs in the areas of high unemployment and the method by which labor mark-
ets are classified and designated as labor surplus areas;

(B) its potential benefits to Federal, State and local governments, including tax benefits, reduc-
tions in Federal payments to labor surplus areas, and reductions in State unemployment costs where such
information iL available;

(C) its potential costs, including its impact on the efficient utilization of Federal resources, its
effect on the local economy of nonlabor surplus areas, its impact on small business concerns not in labor
surplus areas to the extent such information is available, and its impact on contract costs to the Federal
Government; and

(D) with respect to the implementation by the Department of Defense of Defense Manpower
Policy Number 4A (32A CFR Chapter 1) or any successor policy, in addition to the matters required by
subparagraphs (A), (B), and (C), information concerning the impact on such matters of the expenditure of
any funds which were available for procurement and which were not obligated for expenditures on Sep-
tember 30, 1977.

(n) Determination of labor surplus areas

For purposes of this section, the determination of labor surplus areas shall be made on the basis of
criteria in effect at the time of the determination, except that any minimum population criteria shall not
exceed twenty-five thousand. Such determination, as modified by the preceding sentence, shall be made
by the Secretary of Labor.

(oXI) A concern may not be awarded a contract under this subsection as a small business concern
unless the concern agrees that --

(A) in the case of a contract for services (except in construction), the concern will perform at
least 50 percent of the cost of the cont'act with its own employees; and

(B) in the case of a contract for procurement of supplies (other than procurement from a regular
dealer in !;uch supplies), the conceri will perform work for at least 50 percent of the cost of manufactur-
ing the supplies (not including the cost of materials).

(2) The Administrator may change the percentage under subparagraph (A) or (B) of paragraph (1)
if the Administrator determines that such change is necessary to reflect conventional industry practices
among business concerns that are below the numerical size standard for businesses in that industry
category.

(3) The Administration shall establish, through public rulemaking, requirements similar to those
specified in paragraph (1) to be applicable to contracts for general and specialty construction and to con-
tracts for any other industry category not otherwise subject to the requirements of such subparagraph.
otherwise subject to the requirements of suc i subparagraph.

(p)(1) Except as provided in paragrapih. (211 and (1), the head of any Federal agency shall, within
five days of the agency's decision to set aside a procurement for small business concerns under thi, sec-
tion, provide the names and addresses of the small business concerns expected to respond to the procure-
ment to any person who requests such information.
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(2) The Secretary of Defense may decline to provide information under paragraph (1) in order to
protect national security interests.

(3) The head of a Federal agency is not required to release any information under paragraph (1)
that is not required to be released under § 552 of title 5, United States Code.

(As amended Pub.L. 95-89, Title V, § 502, Aug. 4, 1977, 91 Stat. 562; Pub.L. 95-507, Title I, § 221, 232,
233, Oct. 24, 1978, 92 Stat. 1770, 1772; Pub.L. 96-302, Title I, § § 116, 117, July 2, 1980, 94 Stat. 839.;
Pub:L. 99-272, Apr. 7, 1986, 100 Stat. 370, 371; Defense Acquisition Improvement Act of 1986.)
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EXECUTIVE ORDER NO. 12432

July 14, 1983, 48 F.R. 32551

MINORITY BUSINESS ENTERPRISE DEVELOPMENT

By virtue of the authority vested in me as President by the Constitution and laws of the United
States of America, including § 205(a) of the Federal Property and Administrative Services Act of 1949
(40 U.S.C. § 486(e)) [§ 486(a) of Title 40, Public Buildings, Property, and Works], in order to provide
guidance and oversight for programs for the development of minority business enterprise pursuant to my
statement of December 17, 1982 concerning Minority Business Development; and to implement the com-mitment of the Federal government to the goal of encouraging greater economic opportunity for minor-

ity entrepreneurs, it is hereby ordered as fol!ows:

§ 1. Minority Business Development Plans.
:'! (a) Minority business enterprise development plans shall be developed by each Federal agency hav-

ing substantial procurement or grant-making authority. Such agencies shall submit these plans to the
Cabinet Counsel on Commerce and Trade on an annual basis.

(b) These annual plans shall establish minority enterprise development objectives for the participat-
ing agencies and methods for encouraging both prime contractors and grantees to utilize minority busi-
ness enterprises. The plans shall, to the er tent possible, build upon the programs administered by the
Minority Business Development Agency and the Small Business Administration, including the goals esta-
blished pursuant to Public Law 95-507.

(c) The Secretary of Commerce and the Administrator of the Small Business Administration, in
consultation with the Cabinet Council on Commerce and Trade, shall establish uniform guidelines for all

) Federal agencies to be utilized in establishing the minority business programs set forth in § 2 of this
Order.

(d) The participating agencies shall furnish an annual report regarding the implementation of their
programs in such form as the Cabinet Council on Commerce and Trade may request, and at such time as
the Secretary of Commerce shall designate.

(e) The Secretary of Commerce shall provide an annual report to the President, through the
Cabinet Council on Commerce and Trade, on activities under this Order and agency implementation of
minority business development programs.

Sec. 2. Minority Business Development Responsibilities of Federal Agencies.

(a) To the extent permitted by law and consistent with its primary mission, each Federal agency
which is required to develop a minority business development plan under § I of this Order shall, to
accomplish the objectives set forth in its plan, establish programs concerning provision of direct assis-
tance, procurement assistance, and management and technical assistance to minority business enterprises.

(b) Each Federal agency shall, to the extent permitted by law and consistent with its primary mis-
sion, establish minority business development programs, consistent with 211 of Public Law 95-507
[amending subsec. (d) of this section] to develop and implement incentive techniques to encourage
greater minority business subcontracting by Federal prime contractors.

(c) Each Federal agency shall encourage recipients of Federal grants and cooperative agreements
to achieve a reasonable minority business participation in contracts let as a result of its grants and agree-
ments. In cases where State and local governments are the recipients, such encouragement shall be con-
sistent with principles of federalism.

(d) Each Federal agency shall provide the Cabinet Council on Commerce and Trade such informa-
tion as it shall request from time to time concerning the agency's progress in implementing these pro-
grams.

RONALD REAGAN
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PROHIBITION AGAINST DOING BUSINESS WITH CERTAIN
OFFERORS OR CONTRACTORS

10 U.S.C. § 2393

(aXl) Except as provided in paragraph (2), the Secretary of a military department may not solicit
an offer from, award a contract to, extend an existing contract with, or when approval by the Secretary
of the award of a subcontract is required, approve the award of a sub- contract to, an offeror or contrac-
tor which to the Secretary's knowledge has been debarred or suspended by another Federal agency
unless--

(A) in the case of a debarment, the debarment of the offeror or contractor by all other agencies
has been terminated or the peric! of time specified for such debarment has expired; and

(B) in the case of a suspension, the period of time specified by all other agencies for the suspen-
sion of the offeror or contractor has expired.

(2) Paragraph (1) does not apply in any case in which the Secretary concerned determines that
there is a compelling reason to solicit an offer from, award a contract to, extend a contract with, or
approve a subcontract with such offeror or contractor.

(b) Whenever the Secretary concerned makes a determination described in subsection (a)(2), he
shall at the time of the determination, transmit a notice to the Administrator of General Services describ-
ing the determinaticn. The Administrator of General Services shall maintain each such notice in a file
available for public inspection.

(c) In this section:
(I) 'Debar' means to exclude, pursuant to established administrative procedures, from Govern-

ment contracting and subcontracting for a specified period of time commensurate with the seriousness of
the failure or offense or the inadequacy of performance.

(2) 'Suspend' means to disqualify, pursuant to established administrative procedures, from
Government contracting and sub- contracting for a temporary period of time because a concern or indi-
vidual is suspected of engaging in criminal, fraudulent or seriously improper conduct. (P.L. 97-86, Dec.
I, 1981, 95 Stat. 1124.)

THE MAYBANK AMENDMENT

PROHIBITION ON USE OF FUNDS TO RELIEVE ECONOMIC DISLOCATIONS

10 U.S.C. § 2392

(a) In order to help avoid the uneconomic use of Department of Defense funds in the procurement
of goods and services, the Congress finds that it is necessary to prohibit the use of such funds for certain
purposes.

(b) No funds appropriated to or for the use of the Department of Defense may be used to pay, in
connection with any contract awarded by the Departmen! of Defense, a price differential for the purpose
of relieving economic dislocations. (P.L. 97-86, Dec. 1, 1981, 95 Stat. 1123.)
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TRADE AGREEMENTS ACT OF 1979

ACT OF JULY 26, 1979, P.L. 96-39,93 STAT. 236-242.

TITLE III--GOVERNMENT PROCUREMENT

19 U.S.C. § 2511. GENERAL AUTHORITY TO MODIFY DISCRIMINATORY PURCHASING
REQUIREMENTS.

(a) Presidential Waiver of Discriminatory Purchasing Requirements. The President may waive, in
whole or in part, with respect to eligible products of any foreign country or instrumentality designated
under subsection (b), and suppliers of such products, the application of any law, regulation, procedure, or
practice regarding Government procurement that would, if applied to such products and suppliers, resultin treatment less favorable than that accorded--

(1) the United States products and suppliers of such products; or

(2) to eligible products of another foreign country or instrumentality which is a party to the
Agreement and suppliers of such products.

(b) Designation of Eligible Countries and Instrumentalities. The President may designate a foreign
country or instrumentality for purposes of subsection (a) only if he determines that such country or
instrumentality --

(1) is a country or instrumentality which (A) has become a party to the Agreement, and (B) will
provide appropriate reciprocal competitive governmen, procurement opportunities to United States pro-
ducts and suppliers of such products;

(2) is a country or instrumentality, other than a major industrial country, which (A) will otherwise
assume the obligations of the Agreement, and (B) will provide such opportunities to such products and
suppliers;

(3) is a country or instrumentality, other than a major industrial country, which will provide such
opportunities to such products and suppliers; or

(4) is a least developed country.

(c) Modification or Withdrawal of Waivers and Designations. The President may modify or with-
draw any waiver granted pursuant to subsection (a) or designation made pursuant to subsection (b). (19
U.S.C. § 2511.)

19 U.S.C. § 2512. AUTHORITY TO ENCOURAGE RECIPROCAL COMPETITIVE PROCUREMENT
PRACTICES.

(a) Authority to Bar Procurement From Non-Designated Countries. With respect to procurement
covered by the Agreement, the President, in order to encourage additional countries to become parties to

the Agreement and to provide appropriate reciprocal competitive government procurement opportunities
to United States products and suppliers of such products--

(1) shall prohibit the procurement, after the date on which any waiver under § 301(a) first takes
effect, of products (A) which are products of a foreign country or instrumentality which is not designated
pursuant to § 301(b), and (B) which would otherwise be eligible products; and

(2) may take such other actions within his authority as he deems necessary.
(b) Deferrals and Waivers. Notwithstanding subsection (a), but in furtherance of the objective of

encouraging countrics to become parties to the Agreement and provide appropriate reciprocal competi-
tive government procurement opportunities to United States products and suppliers of such products, the
President may--

(I) delay, for a period not to exceed two years, the prohibition of procurement, required pursuant
to subsection (a)(1), of products of a foreign country or instrumentality whih is not designated pursoant
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to § 301(b), except that no such delay shall be granted with respect to the procurement of products of
anymajor industrial country;

by the (2) authorize agency heads to waive, subject to interagency review and general policy guidance
by the organization established under § 242(a) of the Trade Expansion Act of 1962 (19 U.S.C. § 1872(a)),
such prohibition on a case-by-case basis when in the national interest; and

(3) authorize the Secretary of Defense to waive, subject to interagency review and policy gui-
dance by the organization established under § 242(a) of the Trade Expansion Act of 1962 (19 U.S.C. §
1872(a)), such prohibition for products of any country or instrumentality which enters into a reciprocal
procurement agreement with the Department of Defense.

(c) Report on Impact of Restrictions.--

(1) Impact on the Economy. On or before July 1, 1981, the President shall report to the Committee
on Ways and Means and the Committee on Government Operations of the House of Representatives and
to the Committee on Finance and the Committee of Governmental Affairs of the Senate on the effects on
the United States economy (including effects on employment, production, competition, costs and prices,
technological development, export trade, balance of payments, inflation, and the Federal budget) of the
refusal of developed countries to allow the Agreement to cover the entities of the governments of such
countries which are the principal purchasers of goods and equipment it. appropriate product sectors.

(2) Recommendations for Attaining Reciprocity. The report required by paragraph (1) shall include
an evaluation of alternative means to obtain equity and reciprocity in stich product sectors, including (A)
prohibiting the procurement of products of such countries by United States entities not covered by the
Agreement, and (B) modifying the application of title III of the Act of March 3, 19J3 (41 U.S.C. § 10a et
seq.), commonly referred to as the Buy American Act. The report shall include an analysis of the effect
of such alternative means on the United States economy (including effects on employment, production,
competition, costs and prices, technological development, export trade, balance of payments, inflation,
and the Federal budget), and on successful negotiations on the expansion of the coverage of the Agree-
ment pursuant to § 304(a) and (b), other trade negotiating objectives, the relationship of the Federal
Government to State and local governments, and such other factors as the President deems appropriate.

(3) Consultation. In the preparation of the report required by paragraph (1) and the evaluation
and analysis required by paragraph (2), the President shall consult with representatives of the public,
industry, and labor, and make available pertinent, nonconfidential information obtained in the course of
such preparation to the advisory committees established pursuant to § 135 of the Trade Act of 1974.

(d) Proposed action. --

(1) Presidential Report. On or before October 1, 1981, the President shall prepare and transmit to
the congressional committees referred to in subsection (c)(1) a report which describes the actions he

* deems appropriate to establish reciprocity with major industrialized countries in the area of Government
procurement.

(2) Procedures.--

(A) Presidential Determination. If the President dctermines that any changes in existing law or
new statutory authority are required to authorize or to implement any action proposed in the report sub-
mitted under paragraph (1), he shall, on or after January 1, 1982, submit to the Congress a bill to accom-
plish such changes or provide such new statutory authority. Prior to submitting such a bill, the President
shall consult with the appropriate committees of the Congress having jurisdiction over legislation involv-
ing subject matters which would be affected by such action, and shall submit to such committees a pro-
posed draft of such bill.

(B) Congressional Consideration. The appropriate committee of each House of the Congress
shall give a bill submitted pursuant to subparagraph (A) prompt consideration and shall make its best
efforts to take final committee action on such bill in an expeditious manner. (19 U.S.C. § 2512.)

19 U.S.C. § 2513. WAIVER OF DISCRIMINATORY PURCHASIN( REQUIREMENTS WITH
RESPECT TO PURCHASES OF CIVIl. AIRCRAFr.
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The President may waive the application of the provisions of title IllI of the Act of March 3, 1933
(41 U.S.C.. § 10a et seq.), popularly referred to as the Buy American Act, in the case of any procurement
of civil aircraft and related articles of a country or instrumentality which is a party to the Agreement on
Trade in Civil Aircraft. The President may modify or withdraw any waiver granted pursuant to this sec-
tion. (19 U.S.C. § 2513.)

19 U.S.C. § 2514. EXPANSION OF THE COVERAGE OF THE AGREEMENT.
(a) Overall Negotiating Objective. The President shall seek in the renegotiations provided for in part

IX, paragraph 6, of the Agreement more open and equitable market access abroad, and the harmoniza-
tion, reduction, or. elimination of devices which distort trade or commerce related to Government pro-
curement, with the overall goal of maximizing the economic benefit to the United States through main-
taining and enlarging foreign markets for products of United States agriculture, industry, mining, and
commerce, the development of fair and equitable market opportunities, and open and nondiscriminatory
world trade. In carrying out the provisions of this subsection, the President shall consider the assessment
made in the report required under section 306(a).

(b) Sector Negotiating Objectives. The President shall seek consistent with the overall objective set
forth in subsection (a) ani to the maximum extent feasible, with respect to appropriate product sectors,
competitive opportunities for the export of United States products to the developed countries of the
world equivalent to the competitive opportunities afforded by the United States, taking into account all
barriers to, and other distortions of, international trade affecting that sector.

(c) Independent Verification Objective. The President shall seek to establish in the renegotiation
provided for in part IX, paragraph 6, of the Agreement a system for independent verification of informa-
tion provided by parties to the Agreement to the Committee on Government Procurement pursuant to
part VI, paragraph 9, of the Agreement.

(d) Reports on Negotiations.

(Text Omitted)

(e) Extension of Nondis..imination and National Treatment. Before exercising the waiver authority
in § 301 for procurement not covered by the Agreement on the date of enactment of this Act, the
President shall follow the consultation provisions of § 135 and chapter 6 of title I of the Trade Act of
1974 for private sector and congressional consultations. (19 U.S.C. § 2514.)

§ 2515. omitted

§ 2516. omitted

§ 2517. omitted

19 U.S.C. § 2518. DEFINITIONS.

As used in this subchapter --

(1) Agreement. The term "Agreement" means the Agreement on Government Procurement
referred to in § 2(c) of this Act, as submitted to the Congress, but including rectifications, modifications,
and amendments which are accepted by the United States

(2) Civil Aircraft. The term "civil aircraft and related articles" means --

United States Coast Guard;

(B) the engines (and parts and components for incorporation therein) of such aircraft;
(C) any other parts. components, and subasscmblies for incorporation in such aircraft, and
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(D) any ground flight simulators, and parts and components thereof, for use with respect to such
aircraft, whether to be purchased for use as original or replacement equipment in the manufacture, repair,
maintenance, rebuilding, modification, or conversion of such aircraft, and without regard to whether such
aircraft or articles receive duty-fee [sic] treatment pursuant to § 601(AX2).

(3) Developed Countries. The term 'developed countries' means countries so designated by the
President.

(4) Eligible Products.
(A) In General. The term "eligible product' 'means, with respect to any foreign country or

instrumentality, a product or service of that country or instrumentality which is covered under the
Agreement for procurement by the United States.

(B) Rule of Origin. An article is a product of a country or instrumentality only if (i) it is wholly
the growth, product, or manufacture of that country or instrumentality, or (ii) in the case of an article
which consists in whole or in part of materials from another country or instrumentity, it has been sub-
stantially transformed into a new and different article of commerce with a name, character, or use distinct
from that of the article or articles from which it was so transformed.

(5) Instrumentality. The term 'instrumentality" shall not be construed to include an agency or
division of the government of a country, but may be construed to include such arrangements as the Euro-
pean Fconomic Community.

(6) Least Developed Country. The term "least developed country' means any country on the
United Nations General Assembly list of least developed countries.

(7) Major Industrial Country. The term "major industrial country' means any such country as
defined in § 126 of the Trade Act -. 1974 and any instrumentality of such a country. (19 U:S.C. § 2518.)
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CHAPTER FIVE
STATUTES

PROCUREMENT PROTEST SYSTEM

35 U.S.C. § 3551, el seq.

§ 3551. Definitions In this subchapter --
(1) *protest' means a written objection by an interested party to a solicitation by an IFederal

agency for bids or proposals for a proposed contract for the procurement of property or services or a
Written objection by an interested party to a proposed award or the award of such a contract;

'(2) *interested party", with respect to a contract or proposed contract described in paragraph (1),
means an actual or prospective bidder or offeror whose direct economic interest would be affected by the
award of the contract or by failure to award the contract; and

(3) 'Federal agency' has the meaning given such term by § 3 of the Federal property and
Administrative Services Act of 1949 (40 U.S.C. § 472).
(Added Pub.L. 98-369, Title VII, § 2741(a), July 18, 1984, 98 Stat. 1199, and amended Pub.L. 99-145,
title XIII, § 1304(d), Nov 8, 1985, 99 Stat. 742)

ISo in original. Probably should be 'a'.

§ 3552. Protests by intirested parties concerning procurement actions
A protest concerning an alleged violation of a procurement statute or regulation shall be decided

by the Comptroller General if filed in accordance with this subchapter. An interested party who has
filed a protest under § 11 1(h) of the Federal Property and Administrative Services Act of 1949 (40 U.S.C. -

§ 759(h) with respect to a procurement or proposed procurement may not file a protest with respect to
that procurement under this subchapter.
(Added Pub.L. 98-369, Title VII, § 274(a), July 18, 1984, 98 Stat. 1199.)

§ 3553. R view of protests; effect on contracts pending decision
(a) Under procedures prescribed under § 3555 of this title, the Comptroller General shall decide a

protest submitted to the Comptroller General by an interested party.
(b)(1) Within one working day of the receipt of a protest, the Comptroller General shall notify the

Federal agency involved of the protest.

(2) Except as provided in paragraph (3) of this subsection, a Federal agency receiving a notice of
a protested procurement under paragraph (1) of this subsection shall submit to the Comptroller General a
complete report (including all relevant documents) on the protested procurement --

(A) within 25 working days from the date of the agency's receipt of that notice;
(B) if the Comptroller General, upon a showing by the Federal agency, determines (and states

the reasons in writing) that the specific circumstances of the protest require a longer period, within the
longer period determined by the Comptroller General; or

(C) in a case determined by the Comptroller General to be suitable for the express option under
§ 3554(a)(2) of this title, within 10 working days from the date of the Federal agency's receipt of that
determination.

(3) A Federal agency need not submit a report to the Comptroller General pursuant to paragraph
(2) of this subsection if the agency is sooner notified by the Comptroller General that the protest con-
cerned has been dismissed under § 3554(a)(3) of this title.
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(cXl) Except as provided in paragraph (2) of this subsection, a contract may not be awarded in any
.procurement after the Fed'al agency has received notice of a protest with respect to such procurement
from the.Comptroller General and while the protest is pending.
aw rd (2) The head of the procuring activity responsible for award of a contract may authorize the
awrd of the contract (notwithstanding a protest of which the Federal agency has notice under this sec-
tion)--.

(A) upon a written finding that urgent and cumpelling circumstances which significantly affect
interests of the United States will not mr.mit waiting for the decision of the Comptroller General under
this subchapter; and

(B) after the Comptroller General is advised of that finding.

(3) A finding may not be made under paragraph (2XA) of this subsection unless the award of the
contract is otherwise likely to occur within 30 days thereafter.

(dXl) If a Federal agency receives notice of a protest under this section after the contract has been
awarded but within 10 days of the date of the contract award, the Federal agency (except as provided
under paragraph (2) shall, upon receipt of that notice, immediately direct the contractor to cease perfor-
mance under the contract and to suspend any related activities that may result in additional obligations
being incurred by the United States under that contract. Performance of the contract may not be
resumed while the protest is pending.

(2) The head of the procuring activity responsible for award of a contract may authorize the per-
formance of the contract (notwithstanding a protest of which the Federal agency has notice under this
section).-

(A) upon a written finding..

(i) that performance of the contract is in the best interests of the United States; or
(ii) that urgent and compelling circumstances that significantly affect interests of the United

State; will not permit waiting for the decision of the Comptroller General concerning the protest; and

(B) after the Comptroller General is notified of that finding.

(e) The authority of the head of the procuring activity to make findings and to authorize the award
and performance of contracts under subsections (c) and (d) of this section may not be delegated.

(f) Within such deadlines as the Comptroller General prescribes, upon request each Federal agency
shall provide to an interested party any document relevant to a protested procurement action (including
the report required by subsection (b)(2) of this section) that would not give that party a competitive
advantage end that the party is otherwise authorized by law to receive.

(Added Pub.L. 98-369, Title VII, § 2741(a), July 18, 1984, 98 Stat. 1200.)

§ 3554. Declions on protests

(aXI) To the maximum extent practicable, the Comptroller General shall provide for the inexpen-
sive and expeditious resolution of protests under this subchapter. Except as provided under paragraph
(2) of this subsection, the Comptroller General shall issue a final decision concerning a protest within 90
working days from the date the protest is submitted to the Comptroller General unless the Comptroller
General determines and states in writing the reasons that the specific circumstances of the protest require
a longer period.

(2) The Comptroller General shall, by regulation prescribed pursuant to § 3555 of this title, estab-
lish an express option for deciding those protests which the Comptroller General determines suitable for
resolution within 45 calendar days from the date the protest is submitted.

(3) The Comptroller General may dismiss a protwst that the Comptroller General determines is
frivolous or which, on Rs face, does not state a valid basis for protest.

(b)(1) With respect to a solicitation for a contract, or a proposed award or the award of a contract,
protested under this subchapter, the Comptroller General may determine whether the solicitation,
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proposed award, or award complies with statute and regulation. If the Comptroller General determines
thai th6b scikitation, proposed award, or award does not comply with a statute or regulation, the Comp-
troller General shall recommend that the Federal agency

(A) refrain from exercising any of its options under the contract;

(B) recompete the contract immediately;

(C) issue a new solicitation;

(D) terminate the contract;

(E) award a contract consistent with the requirements of such statute and regulation;

(F) implement any combination of recommendations under clauses (A), (B), (C), (D), and (E); or

(G) implement such other recommendations as the Comptroller General determines to be neces-
sary in order to promote compliance with procurement statutes and regulations.

(2) If the head of the procuring activity responsible for a contract makes a finding under §
3553(dXAXi) of this title, the comptroller General shall make recommendations under this subsection
without regard to any cost or disruption from terminating, recompeting, or reawarding the contract.

(eXI) If the Comptroller General determines that a solicitation for a contract or a proposed award
or the award of a contract does not comply with a statute or regulation, the Comptroller General may
declare an appropriate interested party to be entitled to the costs of --

(A) filing and pursuing the protest, including reasonable attorneys' fees; and

(B) bid and proposal preparation.

(2) Monetary awards to which a party is declared to be entitled under paragraph (1) of this sub-
section shall be paid promptly by the Federal agency concerned out of funds available to or for the use
of the Federal agency for the procurement of property and services.

(d) Each decision of the Comptroller General under this subchapter shall be signed by the Comp-
troller General or a designee for that purpose. A copy of the decision shall be made available to the
interested parties, the head of the procuring activity responsible for the solicitation, proposed award, or
award of the contract, and the senior piocurement executive of the Federal agency involved.

(eXl) The head of the procuring activity responsible for the solicitation, proposed award, or award
of the contract shall report to the Comptroller General, if the Federal agency has not fully implemented
those recommendations within 60 days of receipt of the Comptroller General's recommendations under
subsection (b) of this section.

(2) Not later than January 31 of each year, the Comptroller General shall transmit to Congress a
report describing each instance in which a Federal agency did not fully implement the Comptroller
General's recommendations during the preceding fiscal year.

(Added Pub.L. 98-369, Title VII, § 2741(a), July 18, 1984, 98 Stat. 1201.)

§ 3555. Regulations; authority of Comptroller General to verify assertions

(a) Not later than January 15, 1985, the Comptroller General shall prescribe such procedures as
may be necessary to the expeditious decision of protests under this subchapter, including procedures for
accelerated resolution of protests under the express option authorized by § 3554(a)(2) of this title. Such
procedures shall prnvide that the protest process may not be delayed by the failure of a party to make a
filing within the time provided for the filing.

(b) The Comptroller General may use any authority available under chapter 7 of this title and this
chapter to verify assertions made by parties in protests under this subchapter.

(Added Pub.L. 98-369, Title VII, § 2741(a), July 18, 1984, 98 Stat. 1202.)

§ 3556. Nonexclusivity of remedies; matters included in agency record
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This subchapter does not give the Comptroller General exclusive jurisdiction over protests, and
nothing contained in this subchapter shall affect the right of any interested party to file a protest with the
contracting agency or to file an action in a district court of the United States or the United States Claims

'" . Court. In any such action based on a procurement or proposed procurement with respect to which a
. "protest has been filed under this subchapter, the reports required by §§ 3553(b)(2) and 3554(eX) of this

title with respect to such procurement or proposed procurement and any decision or recommendation of
the Comptroller General under this subchapter with respect to such procurement or proposed procure-
ment shall be considered to be part of the agency record subject to review.

(Added Pub.L. 98-369, Title VII, § 2741(a), July 18, 1984, 98 Stat. 1202.)
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CHAPTER SIX

STATUTES

THE BUDGET AND ACCOUNTING ACF OF 1921

(as recodified Sept 13, 1982, Pub.L-97-258)
31 U.S.C. § 501

et seq.

SUBCHAPTER I -- ORGANIZATION

§ 501. Office of Management and Budget

The Office of Management and Budget is an office in the Executive Office of the President.

§ 502. Officers
(a) The head of the Office of Management and Budget is the Director of the Office of Management

and Budget. The Director is appointed by the President, by and with the advice and consent of the Sen-
ate. Under the direction of the President, the Director shall administer the Office.

(b) The Office has a Deputy Director of the Office of Management and Budget, appointed by the
President, by and with the advice and consent of the Senate. The Deput" Director --

(1) shall carry out the duties and powers prescribed by the Director; and

(2) acts as the Director when the Director is absent or unable to serve or when the office of
Director is vacant.

(c) The Office has 3 Assistant Directors who shall carry out the duties and powers prescribed by
the Director.

(d) The Office may have not more than 6 additional officers, each of whom is appointed in the com-
petitive service by the Director, with the approval of the President. Each additional officer shall carry
out the duties and powers prescribed by the Director. The Director shall specify the title of each addi-
tional officer.

(e) When the Director and Deputy Director are absent or unable to serve or when the offices of
Director and Deputy Director are vacant, the President may designate an offic-er of the Office to act as
Director.

GENERAL ACCOUNTING OFFICE

SUBCHAPTER I -- DEFINITIONS AND GENERAL ORGANIZATION

§ 701. Definitions

In this chapter --

(1) 'agency' includes the District of Columbia government but does not include the legislative
branch or the Supreme Court.
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(2) 'appropriations' means appropriated amounts and includes, in appropriate context --

(A) funds;

(B) authority to make obligations by contract before appropriations; and
i9(C) other authority making amounts available for obligation or expenditure.

§ 702. General Accounting Office

(a) The General Accounting Office is an instrumentality of the United States Government indepen-
dent.6f the executive departments.

(b) The head of the Office is the Comptroller General of the United States. The Office has a Deputy
Comptroller General of the United States.

(c) The Administrator of General Services shall provide the Comptroller General with space in the
General .Accounting Office Building that the Comptroller General considers necessary for use by the
Comptroller General.

(d) The Comptroller General may adopt a seal for the Office.

§ 703. Comptroller General and Deputy Comptroller General

(aXI) The Comptroller General and Deputy Comptroller General are appointed by the President
by and with the advice and consent of the Senate.

(2) When a vacancy occurs in the office of Comptroller General or Deputy Comptroller General,
a commission is established to recommend individuals to the President for appointment to the vacant
office. The commission shall be composed of -

.(A) the Speaker of the House of Representatives;

(B) the President pro tempore of the Senate;

(C) the majority and minority leaders of the House of Representatives and the Senate;
(D) the chairmen and ranking minority members of the Committee on Governmental Aftairs of

the Senate and the Committee on Government Operations of the House; and
(E) when the office of Deputy Comptroller General is vacant, the Comptroller General.

(3) A commission established because of a vacancy in the office of the Comptroller General shall
recommend at least 3 individuals. The President may ask the commission to recommend additional indi-
viduals.

(b) Except as provided in subsection (e) of this section, the term of the Comptroller General is 15
years. The Comptroller General may not be reappointed. The term of the Deputy Comptroller General
expires on the date an individual is appointed Comptroller General. The Deputy Comptroller General
may continue to serve until a successor is appointed.

(c) The Deputy Comptroller General --

(1) carries out duties and powers prescribed by the Comptroller General; and

(2) acts for the Comptroller General when the Comptroller General is absent or unable to serve
or when the office of Comptroller General is vacant.

(d) The Comptroller General shall designate an officer or employee of the General Accounting
Office to act as Comptroller General when the Comptroller General and Deputy Comptroller General
are absent or unable to serve or when the office of Comptroller General and Deputy Comptroller Gen-
eral are vacant.

(eXI) A Comptroller General or Deputy Comptroller General retires on becoming 70 years of age.
Either may be removed at any time by --

(A) impeachment: or
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(B) joint resolution of Congress, after notice and an opportunity for a hearing, only for -
(i) permancnt disability;

(ii) inefficiency;
(iii) neglect of duty;

(iv) malfeasance, or
(v) a felony or conduct involving moral turpitude.

(2) A Comptroller Genelal or Deputy Comptroller General removed from office under paragrtp.h
(1) of this subsection may not be reappointed to the office.

(0 The annial rate of basic pay of the --
(1) Comptroller General is equal to the rate for level II of the Executive Schedule; and
(2) Deputy Comptroller General is equal to the rate for level III of the Executive Schedule.

§ 704. Relationship to other laws
(a) To the extent applicable, all laws generally related to administering an agency apply to the

Comptroller General:
(b) A copy of a record and a transcript from a record or proceeding of the Comptroller General,

that the Comptroller General or Deputy Comptroller Geneial certifies under seal, shall be admitted as
evidence with the same effect as a copy or transcript referred to in § 1733 of title 28.

SUBCHAPTER II - GENERAL DUTIES AND POWERS

§ 711. General authority

The Comptroller General may--
(1) prescribe regulations to carry out the duties and powers of the Comptroller General;
(2) delegate the duties and powers of the Comptroller General to officers and employees of the

General Accounting Office as the Comptroller General decides is necessary to carry out those duties and
powers;

(3) regulate the practice of representatives of persons before the Office; and
(4) administer oaths to witnesses when auditing and settling accounts.

§ 712. Investigating the use of public money

The Comptroller General shall --

(1) investigate all matters related to the receipt, disbursement, and use of public money;
(2) estimate the cost to the United States Government of complying with each restriction on

expenditures of a specific appropriation in a general appropriation law and report each estimate to
Congress with recommendations the Comptroller General considers desirable;

(3) analyze expenditures of each executive agency the Comptroller General believes will help
Congress decide whether public money has been used and extended economically and efficiently;

(4) make an investigation and report ordered by ei.her House of Congress or a committee of
Congress having jurisdiction over revenue, appropriations, or expenditures; and

(5) give a committee of Congress having jurisdic ion over revenue, appropriations, or expenditure%
the help and information the committee requests.
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§'716. Availability of information and inspection of records

(a) Each agency shall give the Comptroller General information the Comptroller General requires
about theduties, powers, activities, organization, and financial transactions of the agency. The Comp-
troller General may inspect an agency record to get the information. This subsection does not apply to

-expenditures made under § 3524 or § 3526(e) of this title.

(bXl) When an agency record is not made available to the Comptroller General within a reasonable
time, the Comptroller General may make a written request to the head of the agency. The request shall
state the authority for inspecting the records and the reason for the inspection. The head of the agency
has -20 days after receiving the request to respond. The response shall describe the record withheld and
thie, reason the record is being withheld. If the Comptroller General is not given an opportunity to
inspect- the record within the 20-day period, the Comptroller General may file a report with the
President, the Director of the Office of Management and Budget, the Attorney General, the head of the
ngency, and Congress.

(2) Through an attorney the Comptroller General designates in writing, the Comptroller General
may bring a civil action in the district court of the United States for the District of Columbia to require
the head of the agency to produce a record -

(A) after 20 ,ys after a report is filed under paragraph (1) of this subsection; and

(B) subject to suii:<ction (d) of this section.

(3) The Attorney General may represent the head of the agency. The court may punish a failure
to-obey an' order of the court under this subsection as a contempt of court.

(cX) Subject to subsection (d) of this section, the Comptroller General may subpoena a record of a
person not in the United States Government when the record is not made available to the Comptroller
General to which the Comptroller General has access by law or by agrecment of that person from whom
access is sought. A subpoena shall identify the record and the authority for the inspection and may be
issued by the Comptroller General. The Comptroller General may have an individual serve a subpoena
under this subsection by delivering a copy to the person named in the subpoena or by mailing a copy of
the subpoena by certified or ngistered mail, return receipt requested, to the residence or principal place

-4 of business of the person. Proof of service is shown by a verified return by the individual serving the
subpoena that states how the subpoena was served or by the return receipt signed by the person served.

(2) If a person residing, found, or doing business in a judicial district refuses to comply with a sub-
poena issued under paragraph (1) of this subsection, the Comptroller General, through an attorney the
Comptroller General designates in writing, may bring a civil action in that district court to require the
person to produce the record. The court has jurisdiction of the action and may punish a failure to obey
an order of the court under this subsection as a contempt of court.

(dXl) The Comptroller General may not bring a civil action for a record withheld under subsection
(b) of this section or issue a subpoena under subsection (c) of this section if--

(A) the record related to activities the President designates as foreign intelligence or counte.in-

telligence activities;

(B) the record is specifically exempted from disclosure to the Comptroller General by a statute
that--

(i) without discretion requires that the record be withheld from the Comptroller General;

(ii) establishes particular criteria for withholding the record from the Comptroller General; or

(iii) refers to particular types of records to be withheld from the Comptroller General; or
(A) develop a statement of legislative goals and ways to assess and report program performance

related to the goals, including recommended ways to assess performance, information to be reported,
responsibility for reporting, frequency of reports, and feasibility of pilot testing; and

(B) assess program evaluations prepared by and for an agency.

(2) On request of a member of Congress, the Comptroller General shall give the member a copy
or the material the Comptroller General compile.% in carrying out this subection that has been released
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by the committee for which the material was compiled.

§ 718. AiailaMblty of draft reports

(a) A draft report of an audit under § 714 of this title shall be submitted to the Financial Institution
Examination Council, the Federal Reserve Board, the Federal Deposit Insurance Corporation, or the
Office of the Comptroller of the Currency for comment for 30 days.

(bXl) TheComptroller General may submit a part of a draft report to an agency for comment for
more than 30 dys only if the Comptroller General decides, after a showing by the agency, that a longer
period is necessary and likely to result in a more accurate report. The report may not be delayed
because the agency does not comment within the comment period.

(2) when a draft report is submitted to an agency for comment, the Comptroller General shall
make the draft report available on request to --

(A) either House of Congress, a committee of Congress, or a member of Congress if the report
-nas begun because of a request of the House, committee, or member; or

(B) the Committee on Governmental Affairs of the Senate and the Committee on Government
Operations of the House of Representatives if the report was not begun because of a request of either
House of Congress, a committee of Congress, or a Member of Congress.

(3) This subsection is subject to statutory and executive order guidelines for handling and storing
classified information and material.

(c) A final report of the Comptroller General shall include --
(1) a statement of significant changes of a finding, conclusion or recommendation in an earlier

draft report because of comments on the draft by an agency;
(2) a statement of the reasons the changes were made; and

(3) for a draft report submitted under subsection (a) of this section, written comments of the
agency submitted during the comment period.

§ 719. Comptroller General reports
(a) At the beginning of each regular session of Congress, the Comptroller General shall report to

Congress (and to the President when requested by the President) on the work of the Comptroller Gen-
cral. A report shall include recommendations on --

(1) legislation the Comptroller General considers necessary to make easier the prompt and accu-
rate making and settlement of accounts; and

(2) other matters related to the receipt, disbursement, and use of public money the Comptroller
General considers advisable.

(b)(1) The Comptroller General shall include in the report to Congress under subsection (a) of this
section --

(A) a review of activities under §§ 717(b)-(d) and 731(eX2) of this title, including recommenda-

tions under § 717(c) of this title;
(B) information on carrying out duties and powers of the Comptroller General under clauses (A)

and (C) of this paragraph, subsections (g) and (h) of this section, and §§ 717, 731(eX2), 734, 1112, and
1113 of this title; and

(C) the name of each officer and employee of the General Accounting Office assigned or detailed
to a committee of Congress. the committee to which the officer or employee is assigned or detailed, thelength of the period of assignment or detail, a statement on whether the assignment or detail is finished or
continuing, and compensation paid out of appropriations available to the Comptroller General for the
peried of the assignment or detail that has been completed.
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(2) In a report under subsection (a) of this section or in a special repoit to Congress when
Congress is in session, the Comptroller General shall include recommendations on greater economy and
efficiency in public expenditures.

(c) The Coniptroller General shall report to Congress(1 secinrasally nep

(I) specially on expenditures and contracts an agency makes in violation of law;

(2) on the adequacy and effectiveness of-

(A) administrative audits of accounts and claims in an agency; and

(B) inspections by an agency of offices and accounts of fiscal officials; and

(3) as frequently as practicable on audits carried out under §§ 713 and 714 of this title.

(d) The Comptroller General shall report each year to the Committees on Finance and Governmen-
tal Affairs of the Senate, the Committees on Ways and Means and Government Operations of the House
of Representatives, and the Joint Committee on Taxation. Each report shall include -

(I) procedures and requirements the Comptroller General, the Commissioner of Internal Revenue,
and the Director of the Bureau of Alcohol, Tobacco, and Firearms, prescribe to protect the
confidentiality of returns and return information made available to the Comptroller General under §
713(bXl) of this title;

(2) the scope and subject matter of audits under § 713 of this title; and

(3) findings, conclusions, or recommendations the Comptroller General develops as a result of an
audit under § 713 of this title, including significant evidence of inefficiency or mismanagement.

(e) The Comptroller General shall report on analyses carried out under § 712(3) of this title to the
Committees on Governmental Affairs and Appropriations of the Senate, the Committees on Government
Operations and Appropriations of the House, and the committees with jurisdiction over legislation related
operation of each executive agency.

(f) the Comptroller General shall give the President information on expenditures and accounting the
President requests.

(g) When the Comptroller General submits a report to Congress, the Comptroller General shall
deliver copies of the report to -

(I) the Committees on Governmental Afairs and Appropriations of the Senate;,

(2) the Committees on Government Operations and Appropriations of the House;

(3) a committee of Congress that requested information on any pan of a program or activity of a
department, agency, or instrumentality of the United States Government (except a mixed-ownership
Government corporation) or the District of Columbia government that is the subject of any part of a
report: and

(4) any other committee of Congress requesting a copy.

(hXl) The Comptroller General shall prepare

(A) each month a list of reports issued during the prior month; and

(B) at least once each year a list of reports issued during the prior 12 months.

(2) A copy of each list shall be sent to each committee of Congress and each member of Congress.
On request, the Comptroller General promptly shall provide a copy of a report to a committee or
member.

(i) On request of a committee of Congress. the Comptroller General shall explain to and dis-
cuss with the committee or committee staff a report the Comptroller General makes that would help the
committee --

(1) evaluate a program or activity of an agency within the jurisdiction of the committee; or

(2) in its consideration of proposed legislatinn.
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§,720. A;eucy reports
(a) In this section, 'agency' means a department, agency, or instrumentality o? the United States

Govcrnment (except a mixed-ownership Government corporation) or the District of Columbia govern-
ment.

(b) When the Comptroller General makes a report that includes a recommendation to the head of
4, an agency, the head of the agency shall submit a written statement on action taken on the recommenda-

tion by the head of the agency. The statement shall be submitted to
(1) the Committee on Governmental Affairs of the Senate and the Comraittee on Government

Operations of the House of Representatives before the 61st day after the date of the report; and
(2) the Committees on Appropriations of both Houses of Congress in the first request for

appropriations submitted more than 60 days after the date of the report.

SUBTITLE II THE BUDGET PROCESS

§ 1101. Definitions

In this chapter --

(1) 'agency' includes the District of Columbia government but does not include the legislative
branch or the Supreme Court.

(2) 'appropriations' means appropriated amounts and includes, in appropriate context --

(A) funds;
(B) authority to make obligations by contract before appropriations; and
(C) other authority making amounts available for obligation or expenditure.

§ 1102. Fiscal year *.-_-

The fiscal year of the Treasury begins on October I of each year and ends on September 30 of the
following year. Accounts of receipts and expenditures required under law to be published each year
shall be published for the fiscal year.

§ 1103. Budget ceiling
Congress reaffirms its commitment that budget outlays of the United States Government for a fiscal

year may be not more than the receipts of the Government for that year.

§ 1104. Budget and appropriations authority of the President
(a) The President shall prepare budgets of the United States Government under § 1105 of this title

and proposed deficiency and supplemental appropriations under § 1107 of this title. To the extent practi-
cable, the President shall use uniform terms in stating the purposes and conditions of appropriations.

(b) Except as provided in this chapter, the President shall prescribe the contents and order of state-
ments in the budget on expenditures and estimated expenditures and statements on proposed appropria-
tions and information submitted with the budget and proposed appropriations. The President shall
include with the budget and proposed appropriations information on personnel and other objects of
expenditure in the way that information was included in the budget for fiscal year 1950. However, the
requirement that information he included in the budget in that way may he waived or changed by joint
action of the Committees on Appropriations of both llouscs of Congress. This subsection does not limit
the authority of a committee of Congress to request information in a form it prescribes.
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(c) When the President makes a basic change in the form of the budget, the President shall submit
with the budget information showing where items in the budget for the prior fiscal year are contained in
the present budget. However, the President may change the functional categories in the budget only in
consultation with the Committees on Appropriations and on the budget of both Houses of Congress.

(d) The President shall develop programs and prescribe regulations to improve the compilation,
analysis, publication, and dissemination of statistical information by executive agencies. The President
shall carry out this subsection through the Administrator for the Office of Information and Regulatory
Affairs in the Office of Management and Budget.

(e) Under regulations prescribed by the President, each agency shall provide information required
by the President in carrying out this chapter. The President has access to, and may inspect, records of an
agency to obtain information.

§ 1105. Budget contents and submission to Congress

(a) On or before the first Monday after January 3 of each year, the President shall submit a budget
of the United States Government for the following fiscal year. Each budget shall include a budget mes-
sage and summary and supporting information. The President shall include in each budget the following:

(1) information on activities and functions of the Government.

(2) when practicable, information on costs and achievements of Government programs.

(3) other desirable classifications of information.
(4) a recompilation of the summary information on expenditures with proposed appropriations.

(5) except as provided in subsection (b) of this section, estimated expenditures and proposed
appropriations the President decides are necessary to support the Government in the fiscal year for which
the budget is submitted and the 4 fiscal years after that year.

(6) estimated receipts of the Government in the fiscal year for which the budget is submitted and
the 4 fiscal years after that year under --

(A) laws in effect when the budget is submitted; and
(B) proposals in the budget to increase revenues.

(7) appropriations, expenditures, and receipts of the Government in the prior fiscal year.
(8) esimated expenditures and receipts, and appropriations and proposed appropriations, of the

Government for the current fiscal year.

(9) balanced slatements of the --

(A) condition of the Treasury at the end of the prior fiscal year;
(B) estimated condition of the Treasury at the end of the current fiscal year; and

(C) estimated condition of the Treasury at the end of the fiscal year for which the budget is sub-
mitted if financial proposals in the budget are adopted.

(10) essential information about the debt of the Government.
(II) other financial informatiou the Picsident decides is desirable to cxplain in practicable detail

the financial condition of the Government.
(12) for each proposal in the budget for legislation that would establish or expand a Government

activity or function, a table showing --
(A) the amount proposed in the budget for appropriation and for expenditure because of the pro.

posal in the fiscal year for which the budget is submitted; and
(B) the estimated appropriation required because of the proposal for each of the 4 fiscal years

after that year that the proposal will be in effect.
(13) an allowance for additional estimated expenditures and proposed appropriations for the fiscal

year for which the budget is submitted.
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.(14) an allowance for unanticipated uncontrollable expenditures for that year.
(15) i separate statement on each of the items referred to in § 301(aXl)-(5) of the Congressional

Budget Act of 1974 (2 U.S.C. §§ 632(aXl)-(5)).
(16) the level of tax expenditures under existing law in the tax expenditures budget (as defined in §

3Y(iX3) of the Congressional Budget Act of (2 U.S.C. § 622(aX3)) for the fiscal year for which the budget
is submitted, considering projected economic factors and changes in the existing levels based on propo-
sals in the budget.

(17) information on estimates of appropriations for the fiscal year following the fiscal year for
which the budget is submitted for grants, contracts, and other payments under each program for which
there is an authorization of appropriations for that following fiscal year when the appropriations are
authorized to be included in an appropriation law for the fiscal year before the fiscal year in which the
appropriation is to be available for obligation.

(18) a comparison of the total amount of budget outlays for the prior fiscal year, estimated in the
budget submitted for that year. for each major program having relatively uncontrollable outlays with the
total amount of outlays for that program in that year.

(19) a comparison of the total amount of receipts for the prior fiscal year, estimated in the budget
submitted for that year, with receipts received in that year, and for each major source of receipts, a com.
parison of the amount of receipts estimated in that budget with the amount of receipts from that source
in that year.

(20) an analysis and explanation of the differences between each amount compared under clauses
(18) and (19) of this subsection.

(21) a horizontal budget showing --
(A) the programs for meteorology and of the National Climate Program established under § 5 of

the National Climate Programn Act (15 U.S.C. § 2904);
(B) specific aspects of the program of, and appropriations for each agency; and
(C) estimated gcals and financial requirements.

(22) a statement of budget authority, proposed budget authority, budget outlays, and descriptive
information in terms of --

(A) a detailed structure of national needs that refers to the missions and programs of agencies (as
defined in § 101 of this title); and

(B) the missions and basic programs.
(23) separate appropriation accounts for appropriations under the Oczupational Safety and Health

Act of 1970 (29 U.S.C. & 651 el seq.) and the Federal Mine Safety and Health Act of 1977 (30 U.S.C §
801 eI seq.).

(24) recommendations on the return of Government capital to the Treasury by a mixed-ownership
corporation (as defined in § 9101(2) of this title) that the President decides are desirable.

(b) Estimated expenditures and proposed appropriations for the legislative branch and the judicial
branch to be included in each budget under subsection (a)(5) of this section shall be submitted to the
President before October 16 of each year and included in the budget by the President without change.

(c) The President shall recommend in the budget appropriate action to meet an estimated deficiencywhen the estimated receipts for the fiscal year for which the budget is submitted (under laws in effect
when the budget is submitted) and the estimated amounts in the Treasury at the end of the current fiscal
year are available for expenditures for that year. The President shall make recommendations required bythe public interest when the estimated receipts and estimated amounts in the Treasury are more than the
estimated expenditures.

(d) When the President submits a budget or supporting information about a budget, the Presidentshall include a statement on all change% about the current fiscai year that were made before the budget or
information was submitlcd
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§ 1106. Supplemental budget estimates and changes
(a) Before July 16 of each year, the President shall submit to Congress a supplemental summary of

the budget for the fiscal year for which the budget is submitted under § 105(a) of this title. The summary
shall include.-

(I) for that fiscal year --

(A) substantial changes in or reappraisals of estimates of expenditures and receipts;

(B) substantial obligation imposed on the budget after its submission;

(C) current information on matters referred to in § 1 105(aX8) and (9XB) and (C) of this title; and

(D) additional information the President decides is advisable to provide Congress with complete
and current information about the budget and current estimates of the functions, obligations, require-
ments, and financ;al condition of the United States Government

(2) for the 4 fiscal years following the fiscal year for which the budget is submitted, information
on estimated expenditures for programs authorized to continue in future years, or that are considered
mandatory, under law; and

(3) for future fiscal years, information on estimated expenditures of balances carried over from the
fiscal year for which the budget is submitted.

(b) Before April 11 and July 16 of each year, the President shall submit to Congress a statement of
changes in budget authority requested, estimated budget outlays, and estimated receipts for the fiscal year
for which the budget is submitted (including prior changes proposed for the executive branch of the
Government) that the President decidcs are necessary and appropriate based on current information. The
statement shall include the effect of this change in the information submitted under § 1105(aXl)-(14) and
(b) of this title and shall include supporting information as practicable. The statement submitted before
July 16 may be included in the information submitted under subsection (aXi) of this section.

§ 1107. Deficiency and supplemental appropriations

The President may submit to Congress proposed deficiency and supplemental appropriations the
President decides are necessary becaue of laws enacted after the submission of the budget or that are in
the public interest. The President shall include the reasons for the submission of the proposed appropria-
tions and the reasons the proposed appropriations were not included in the budget. When the total pro-
posed appropriations would have required the President to make a recommendation under § 1105(c) of
this title, if they had been included in the budget, the President shall make a recommendation under that
section.

§ 1108. Preparation and submission of appropriations requests to the President
(a) In this section (except subsections (b)(l) and (e)), "agency" means a department, agency, or

instrumentality of the United States Government.
(b)(1) The head of each agency shall prepare and submit to the President each appropriation

request for the agency. The request shall be prepared and submitted in the form prescribed by the
President under this chapter and by the date established by the President. When the head of an agency
does not submit a request by that date, the President shall prepare the request for the agency to be
included in the budget or changes in the budget or as deficiency and supplemental appropriations, The
President may change agency appropriation requests. Agency appropriation requests shall be developed
from cost-based budgets in the way and at times prescribed by the President. The head of the agency
shall use the cost-based budget to administer the agency and to divide appropriations or amounts.

(2) An officer or employee of an agency in the executive branch may submit to the President or
Congress a request or legislation authorizing deficiency or supplemental appropriations for the agency
only with the approval of the head of the agency.

F-123



__-___7_______ 7 1'-t71-',15-

(c) The head of an agency shall include with an appropriation request submitted to the President a
repirt that-the statement of obligations submitted with the request contains obligations consistent with §
1501 of'this title. The head of the agency shall support the report with a certification of the consistency
and shall support the certification with records showing that the amounts have been obligated. The head
of the, agency shall designate officials to make the certifications, and those officials may not delegate the
duty to make the certifications. The certifications and records shall be kept in the agency --

() in a form that makes audits and reconciliations easy; and

(2) for a period necessary to carry out audits and reconciliations.

(d) To the extent practicable, the head of an agency shall --
(1) provide information supporting the agency's budget request for its missions by function and

subfunction (including the mission of each organizational unit of the agency); and
(2) relate the agency's programs to its missions.

(e) Except as provided in subsection (f) of this section, an officer or employee of an agency (as
defined in § 1101 of this title) may submit to Congress or a committee of Congress an appropriations esti-
mate or request, a request for an increase in that estimate or request, or a recommendaion on meeting
the financial needs of the Government only when requested by either House of Congress.

(f) The Interstate Commerce Commission shall submit to Congress copies of budget estimates,
requests, and information (including personnel needs), legislative recommendations, prepared testimony
for congressional hearings, and comments on legislation at the same time they are sent to the President or
the Office of Management and Budget. An officer of an agency may not impose conditions on or impair
communication by the Commission with Congress, or a committee of member of Congress, about the
information.

(g) Amounts available under law are available for field examinations of appropriation estimates.
The use of the amounts is subject only to regulations prescribed by the appropriate standing committees
of Congress.

§ 1109. Current programs and activities estimates
(a) Before November II of each year, the President shall submit to both Houses of Congress the

estimated budget outlays and proposed budget authority that would be included in the budget for the fol-
lowing fiscal year if programs and activities of the United States Government were carried on during
that year at the same level as the current fiscal year without a change in policy. The President shall state
the estimated budget outlays and proposed budget authority by function and subfunction under the
classifications in the budget summary table under the heading "Budget Authority and Outlays by Func-
tion and Agency', by major programs in each function, and by agency. The President also shall include
a statement of the economic and program assumptions on which those budget outlays and budget author-
ity are based, including inflation, real economic growth, and unemployment rates, program caseloads, and
pay increases.

(b) The Joint Economic Committee shall review the estimated buJget outlays and proposed budget
authority and submit an economic evaluation of the budget outlays and budget authority to the Commit-
tees on the Budget of both Houses before January 1 of each year.

§ 1110. Year ahead requests for authorizing legislation

A request to enact legislation authorizing new budget authority to continue a program or activity
for a fiscal year shall be submitted to Congress before May 16 of the year before the year in which the
fiscal year begins. If a new program or activity will continue for more than one year, the request must
be submitted for at least the first and second fiscal years.
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§ 1111. Impra~ing economy and efficiency

To improve economy and efficiency in the United States Government, the President shall

that (1) make a study of e.tch agency to decide, and may send Congress recommendations, on changes
. that shoul d be made in -

(A) the organizatior, activities, and business methods of agencies;

(B) agency appropriations;

(C) the assignment uf particular activities to particular services; and

(D) regrouping of . -rvices; and
(2) evaluate and develop improved plans for the organization, coordination, and management of

the executive branch of the Government.

§ 1112. Fiscal, budget, and program infornmation

(a) In this section, 'agency' meons a department, agency, or instrumentality of the United States
Government except a mixed-ownership Government corporation.

(b) In cooperation '" Comptroller General, the Secretary of the Treasury and the Director of
the Office of Managzraen mid Budgec shall establish and maintain standard data processing and informa-
tion systems for fisca: ,lget, and program information for use by agencies to meet the needs of the
Government, and to the extent practicable, of State and local governments.

(c) The Comptroller General --

(1) in cooperation with the Secretary, the Director of the Office of Management and Budget, and
the Director of the Congressional Budget Office, shall establish, maintain, and publish standard terms and
classifications for fiscal, budget, and program information of the Government including information on
fiscal policy, receipts, expenditures, programs, projects, activities, and functions;

(2) when advisable, shall report to Congress on those terms and classifications, and recommend
legislation necessary to promote the establishment, maintenance, and use of standard terms and
classifications by the executive branch of the Government; and

(3) in carrying out this subsection, shall give particular consideration to the needs of the Commit-
tees on Appropriations and on the Budget of both Houses of Congress, the Committee on Ways and
Means of the House, the Committee on Finance of the Senate and the Congressional Budget Office.

(d) Agencies shall use the standard terms and classifications published under subsection (cXl) of this
section in providing fiscal, budget, and program information to Congress.

(e) In consultation with the President, the head of each executive agency shall take actions neces-
sary to achieve to the extent possible --

(1) consistency in budget and accounting classifications;

(2) synchronization between those classifications and organizational structure; and

(3) information by organizational unit on performance and program costs to support budget
justifications.

(f) In cooperation with the Director of the Congressional Budget Office, the Comptroller General,
and appropriate representatives of State and local governments, the Director of the Office of Manage-
ment and Budget (to the extent practicable) shall provide State and local governments with fiscal, budget,
and program information necessary for accurate and timely determination by those governments of the
impact on their budgets of assistance of the United States Government.

§ If 13. Congressional Information
(a) When requested by a committee of Congress having jurisdiction over receipts or appropriations,

the President shall provide the committee with assislance and information.

F-125



(b) When requested by a committee of Congress, by the Comptroller General, or by the Director of

4 the Congressional'Biudget Office, thd Secretary of the Treasury, the Director of the Office of Manage-
ment and Budget,-andthe head of each executive agency shall --

(1) provide information on the location and kind of available fiscal, budget, and program informa-
' "- tion;
'r1(2) to the extent practicable, prepare summary tables of that fiscal, budget, and program informa-

tion and related information the committee, the Comptroller General, or the Director of the Congres-
sional Budget Office considers necessary; and

(3) Before March 2 of each year, the Director of the Office of Management and Budget and the
S'cretaiy shall report 'to. Congress on plans for meeting the needs identified under paragraph (1)(A) of
this subsection, including -.

(A) plans for carrying out changes to classifications to meet information needs of Congress;
(B) the status of information systems in the prior year; and

(C) the use of standard classifications.

§ 1114. Budget information on consulting services
(a) The head of each agency shall include in the budget justification for the agency submitted each

year to the Committees on Appropriations of both Houses of Congress --

(1) amounts requested for consulting services;
(2) the appropriation accounts from which the amounts are to be paid; and
(3) a description of the need for the consulting services, including a list of the major programs

requiring those services.
(b) The Inspector General or comparable official of each agency shall submit to Congress each

year, with the budget justification for the agency, an evaluation of the progress of the agency in establish-
ifin effective management controls and improving the accuracy and completeness of the information pro-
vided to the Federal Procurement Data System on contracts for consulting services. If the agency does
not have an Inspector General or comparable official, the head of the agency or officer or employee
designated by the head of the agency shall submit the evaluation.

§ 3523. General audit authority of the Comptroller General
(a) Except as specifically provided by law, the Comptroller General shall audit the financial transac-

tions of each agency. In deciding on auditing procedures and the extent to which records are to be
inspected, the Comptroller General shall consider generally accepted auditing principles, including the
effectiveness of accounting organizations and systems, internal audit and control and related admiiistra-
tive practices of each agency.

(b) The Comptroller General shall audit the Architect of the Capitol at times the Comptroller Gen-
eral considers appronriate. Section 716 of this title applies to the Architect in conducting the audit. The
Comptroller General shall report the results of the audit to Congress. Each report shall be printed as a
Senate document.

(c)(l) When the Comptroller General decides an audit shall be conducted at a place at which the
records of an executive agency or the Architect of the Capitol are usually kept, the Comptroller General
may require the head of the agency or the Architect to keep any part of an account of an accountable
official or of a record required to be submitted to the Comptroller General. The Comptroller General
may require records be kept under conditions and for a period of not more than 10 years specified by the
Comptroller General. However, the Comptroller General and the head of the agency or the Architect
may agree on a longer period.

(2) The Comptroller General and the head of an agency in the legislative or judicial branch of the
United States Government (except the Architect) may agree to apply this subsection to the agency.
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S 3324. Auditing Expenditures Approved Without Vouchers

(Text omitted)

§ 3525, Auditing Nonappropriated Fund Activities

(a) The Comptroller General may audit --
(1) the operations and accounts of each nonappropriated fund and related activities authorized or

operated by the head of an executive agency to sell goods or services to United States Government per-
sonnel and their dependents;

(2) accounting systems and internal controls of the fund and related activities; and

(3) internal or independent audits or reviews of the fund and related activities.
(b) The head of each executive agency promptly shall provide the Comptroller General with --

(1) a copy of the annual report of a nonappropriated fund and related activities subject to this sec-
tion when the Comptroller General --

(A) requires a report for a designated class of each fund and related activities having gross sales
receipts of more than $100,000 a year; or

(B) specifically requests a report for another fund and related activities; and
(2) a statement on the yearly inancial operations, financial conditions and cash flow and other

yearly information about the fund and related activities that the head of the agency and the Comptroller
General agree on if the information is not included in the annual report.

(c) Records and property of a fund and related activities subject to this section shall be made avail-
able to the Comptroller General to the extent the Comptroller General considers necessary.

§ 3526. Settlement of accounts

(a) The Comptroller General shall settle all accounts of the United States Government and super-
vise the recovery of all debts finally certified by the Comptroller General as due the Government.

(b) A decision of the Comptroller General under § 3529 of this title is conclusive on the Comp-
troller General when settling the account containing the payment.

(cXl) The Comptroller General shall settle an account of an accountable official within 3 years
after the date the Comptroller General receives the account. A copy of the certificate of settlement shall
be provided the official.

(2) The settlement of an account is conclusive on the Comptroller General after 3 years after the
account is received by the Comptroller General. However, an amount may be charged against the
account after the 3-year period when the Government has or may have lost money because the official
acted fraudulently or criminally.

(3) A 3-year period under this subsection is suspended during a war.

(4) This subsection does not prohibit --
(A) recovery of public money illegally or erroneously paid;
(B) recovery from an official of a balance due the Government under a settlement within the 3-

year period; or
(C) an official from clearing an acz.ount of questioned items as prescribed by law.

(d) On settling an account of the Government, the balance certified by the Comptroller General is
*. conclusive on the executive branch of the Government. On the initiative of the Comptroller General or
*: on request of an individual whose accounts are settled or the head of the agency to which the account
*relates, the Comptroller General may change the account within a year after settlement. The decision of

the Comptroller General to change the account is conclusive on the executive branch.

F-127



(e) When an amount of money is expended under law for a treaty of relations with a foreign coun-
try, the President may -

(1) authorize the amount to be accounted for each year specifically by settlement of the Comp-
troller General when the President decides the amount expended may be made public; or

(2) make, or have the Secretary of State make, a certificate of the amount expended if the
President decides the amount is not to be accounted for specifically. The certificate is a sufficient
Voucher forthe amount stated in the certificate.

(f)' The Comptroller General shall keep all settled accounts, vouchers, certificates, and related
papers until they are disposed of as prescribed by law.

(g) This subchapter does not prohibit the Comptroller General from suspending an item in an
account to get additional evidence or explanations needed to settle an account.

§ 3527. General authority to relieve accountable officials and agents from liability
(a) Except as provided in subsection (b) of this section, the Comptroller General may relieve a

piesent or former accountable official or agent of an agency responsible for the physical loss or deficiency
of public money, vouchers, checks, securities, or records, or may authorize reimbursement from an
appropriation or fund available for the activity in which the loss or deficiency occurred for the amount
ofthe loss or-deficiency paid by the official or agent as restitution, when --

(1) the'head of the agency decides that --
(A) the official or agent was carrying out official duties when the loss or deficiency occurred, or

the loss or deficiency occurred because of an act or failure to act by a subordinate of the offici-l or agent;
and

(B) the loss or deficiency was not the result of fault or negligence by the official or agent;

(2) the loss or deficiency was not the result of an illegal or incorrect payment; and
(3) the Comptroller General agrees with the decision of the head of the agency

(bX) The Comptroller General shall relieve a disbursing official of the armed forces responsible for
the physical loss or deficiency of public money, vouchers, or records, or shall authorize reimbursement,
from an appropriation or fund available for reimbursement, of the amount of the loss or deficiency paid
by or for the official as restitution, when --

(A) the Secretary of Defense or the appropriate Secretary of the military department of the
Department of Defense decides that the official was carrying out official duties when the loss or
deficiency occurred;

(B) the loss or deficiency was not the result of an illegal or incorrect payment; and

(C) the loss or deficiency was not the result of fault or negligence by the official.
(2) The finding of the Secretary involved is conclusive op the Comptroller General.

(c) On the initiative of the Comptroller General or written recommendation of the head of an
agency, the Comptroller General may relieve a present or former disbursing official of the agency respon-
sible for a deficiency in an account because of an illegal, improper, or incorrect payment, and credit the
account for the deficiency, when the Comptroller General decides that the payment was not the
improper transportation rates or classifications or the failure to deduct the proper amount under a land-
grant law or agreement.

(d) This section does not apply to disbursements of a military department of the Department of
Defense, except disbursements for departmental pay and expenses in the District of Columbia.

§ 3529. Requests for decisions of the Comptroller General
(a) A disbursing or certifying official or the head of an agency may request a decision from the

Comptroller General on a question involving --
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(1) a payment the disbursing official or head of the agency will make; or
(2) a voucher presented to a certifying official for certification.

(b) The Comptroller General shall issue a decision requested under this section.

§ 3530. Adjusting accounts
(a) An appropriation or fund currently available for the expense of an accountable function shall be

charged with an-amount necessary to adjust an account of an accountable official or agent when
(1) necessary to adjust the account for a loss to the United States Government resulting from the

fault or negligence of the official or agent; and
(2)-the head of the agency decides the loss is uncollectible.

(b) An adjustment does not affect the personal financial liability of an official or agent for the loss.
(c) The Comptroller General shall prescribe regulations to carry out subsection (a) of this section.
(d) Under procedures prescribed by the Comptroller General, the head of an agency may charge

the net amount of unpaid and overpaid balances in individual pay accounts against the appropriation for
the fiscal year in which the balances occurred and from which the accounts were payable. The net
amount shall be credited to and paid from the corresponding appropriation for the next fiscal year.

§ 3531..Property returns

(a) The head of an executive department --

(1) shall certify to the Comptroller General a charge against an official or agent entrusted with
public property for the department resulting from a loss to the United States Government from the pro-
perty because of fault of the official or agent; and

(2) may not forward the property to the Comptroller General.
(bX) A certificate under subsection (a) of this section shall state --

(A) the condition of the property;
(B) that the official or agent has had a reasonable opportunity to be heard but has not been

relieved of liability; and

(C) that the certificate includes all charges not certified previously.
(2) The effect of information in the certificate is the same as if the Comptroller General had

discovered the information when auditing the account. The Comptroller General shall charge the
appropriate account for the amount of the loss.

(c) Except as provided in subsection (a) of this section, this section does not affect the way a pro-
perty return is made or liability for property is decided.

CLAIMS

§ 3701. Definitions

In this chapter --

(1) 'executive or legislative agency' means a department, agency, or instrumentality in executive
or legislative branch of the United States Government.

(2) 'military department" means the Departments of the Army, Navy, and Air Force.
(3) "uniformed services" means the Army, Navy, Air Force, Marine Corps, Coast Guard, the

Commissioned Corps of the National Oceanic and Atmospheric Administration, and the Commissioned
Corp% of the Public Health Service.
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§ 3702. Authority of the Comptroller General to settle claims
(a),Except as provided in this chapter or another law, the Comptroller General shall settle all

claims of or against the United States Government. A claim that was not administratively examined
before submission to the Comptroller General shall be examined by 2 officers or employees of the Gen-
eral'Accounting Office independently of each other.

(b).l)'A claim against the Government presented under this section must contain the signature and
address of the claimant or an authorized representative. The claim must be received by the Comptroller
General, within-6. years after the claim accrues except --

(A) as provided in this chapter or another law; or
(B) a claim of a State, the District of Columbia, or a territory or possession of-the United States.

(2) When the claim of a member of the armed forces accrues during war or within 5 years before
war begins, the claim must be presented to the Comptroller General within 5 years after peace is esta-
blished or within the period provided in clause (1) of subsection, whichever is later.

(3) The Comptroller General shall return a claim not received in the time required under this sub-
section with a copy of this subsection and no further communication is required.

(c) A claim on a check or warrant that the records of the Comptroller General or the Secretary of
the Treasury show as being paid must be presented to the Comptroller General or the Secretary within 6
years after the check or warrant was issued.

(d) The Comptroller General shall report to Congress on a claim against the Government that is
timely presented under this section that may not be adjusted by using an existing appropriation, and that
the Comptroller General believes Congress should consider for legal or equitable reasons. The report
shall, include recommendations of the Comptroller General.

31 U.S.C. § 1501. Documentary evidence requirement fcr Government obligations
(a) An amount shall be recorded as an obligation of the United States Government only when sup-

ported by documentary evidence of-- •

(I) a binding agreement between an agency and another person (including an agency) that is --

(A) in writing, in a way and form, and for a purpose authorized by law; and
(B) executed before the end of the period of availability for obligation of the appropriation or

fund used for specific goods to be delivered, real property to be bought or leased, or work or service to
be provided;

(2) a loan agreement showing the amount and terms of repayment;
(3) an order required by law to be placed with'an agency;

(4) an order issued under a law authorizing purchases without advertising --

(A) when necessary because of a public exigency;
(B) for perishable subsistence supplies; or
(C) within specific monetary limits;

(5) a grant or subsidy payable --
(A) from appropriations made for payment of, or contributions to, amounts required to be paid

in specific amounts fixed by law or under formulas prescribed by law;
(B) under an agreement authorized by law; or
(C) under plans approved consistent with and authorized by law;

(6) a liability that may result from pending litigation;
(7) employment or services of persons or expenses of travel under law;
(8) services provided by public utilities: or
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(9) other legal liability of the Government against an available, appropriation or fund.
(h) a statement of obligations provided to Congress or a committee of Congress by an agency shall

includc only ;hoste amounts that are obligations consistent with subsection (a) of this section.

ANTI-DEFICIENCY ACT

31 U.S.C. § 1341,

et seq.

§ 1341. Limitations on expending and obligating amounts
(aXI) An officer or employee of the United States Government or of the District of Columbia

government may not --

(A) make or authorize an expenditure or obligation exceeding an amount available in an
appropriation or fund for the expenditure or obligation; or

(B) involve either government in a contract or obligation for the payment of money before an
appropriation is made unless authorized by law.

(2) This subsection does not apply to a corporation getting amounts to make loans (except paid in
capital amounts) without legal liability of the United States Government.

(b) An article to be used by an executive department in the District of Columbia that could be
bought out of an appropriation; made to a regular contingent fund of the department may not be bought
out of another amount available for obligation.

§ 1342. Limitation on voluntary services
An officer or employee of the United States Government or of the District of Columbia govern-

ment may not accept voluntary services for either government or employ personal services exceeding
that authorized by law except for emergencies involving the safety of human life or the protection of
property. This section does not apply to a corporation getting amounts to make loans (except paid in cap-
ital amounts without legal liability of the United States.

SUBCHAPTER II .- APPORTIONMENT

§ 1511. Definition and application
(a) In this subchapter, 'appropriations" means

(1) appropriated amounts;

(2) funds; and

(3) authority to make obligations by contract before appropriations.
(b) This subchapter does not apply to --

(1) amounts (except amounts for administrative expenses) available --

(A) for price support and surplus removal of agricultural commodities; and
(B) under § 32 of the Act of August 24, 1935 (7 U.S.C. § 612c);

(2) a corporation getting amounts to make loans (except paid in capital amounts) without legal lia-
bility on the part of the United States Government; and

(3) the Senate. the House of Representatives. a committee of Congress, a member, officer,
employee, or office of either House of Congress, or the Office of the Architect of the Capitol or an officer
or employee of that Office.
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§-512.::Apportionment and Reserves
(a) Excepras provided in this subchapter, an appropriation available for obligation for a definite

period shall be apportioned to prevent obligation or expenditure at a rate that would indicate a necessity
for a deficiency or supplemental appropriation for the period. An appropriation for an indefinite period
and authority to make obligations by contract before appropriations shall be apportioned to achieve the
most effective and economical use. An apportionment may be reapportioned under this section.

(b)(1) An appropriation subject to apportionment is apportioned by --

(A) months, calendar quarters, operating seasons, or other time periods;
(B) activities, functions, projects, or objects; or
(C) a combination of the ways referred to in clauses (A) and (B) of this paragraph.

(2) The official designated in § 1513 of this title to make apportionments shall apportion an
appropriation under paragraph (1) of this subsection as the official considers appropriate. Except as
specified by the official, an amount apportioned is available for obligation under the terms of the
appropriation on a cumulative basis unless reapportioned.

(cXl) In apportioning or reapportioning an appropriation, a reserve may be established only --
(A) to provide for contingencies;

(B) to achieve savings made possible by or through changes in requirements or greater efficiencyof operations; or

(C) as specifically provided by law.

(2) A reserve established under this subsection may be changed as necessary to carry out the
scope and objectives of the appropriation concerned. When an official designated in § 1513 of this title to
make apportionments decides that an amount reserved will not be required to carry out the objectives
and scope of the appropriation concerned, the official shall recommend the rescission of the amount in
the way provided in chapter II of this title for appropriation requests. Reserves established under this
section shall be reported to Congress (as provided in the Impoundment Control Act of 1974 (2) U.S.C. §
681, et seq.).

(d) An apportionment or a reapportionment shall be reviewed at least 4 times a year by the official
designated in § 1513 of this title to make apportionments. 

-'. J

§ 1513. Officials Controlling Apportionments
(a) The official having administrative control of an appropriation available to the legislative branch,

the judicial branch, the United States International Trade Commission, or the District of Columbia
government that is required to be apportioned under § sc 1512 of this title shall apportion the appropria-
tion in writing. An appropriation shall be apportioned not later than the later of the following:

(1) 30 days before the beginning of the fiscal year for which the appropriation is available; or
(2) 30 days after the date of enactment of the law by which the appropriation is made available.

(b)(l) The President shall apportion in writing an appropriation available to an executive agency
(except the Commission) that is required to be apportioned under § 1512 of this title. The head of each
executive agency to which the appropriation is available shall submit to the President information
required for the apportionment in the form and the way and at the time specified by the President. The
information shall be submitted no laiar than the later of the following:

(A) 40 days before the beginning of the fiscal year for which the appropriation is available; or
(B) 15 days after the date of enactment of the law by which the appropriation is made available.

(2) The President shall notify the head of the executive agency of the action taken in apportioning
the appropriation under paragraph (i) of this subsection not later than the later of the following:
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(A) 20 days before the beginning of the fiscal year for which the appropriation is available; or

(B) 30 days after the date of enactment of the law by which the appropriation is made available.

(c), By the first day of each fiscal year, the head of each executive department of the United States
Government shall apportion among the major organizational units of the department the maximum

''j. ~jamount to be expended by each unit during the, fiscal year out of each contingent fund appropriated for
the entire year for the department. Each amount may be changed during the fiscal year only by written
direction of the head of the department. The direction shall state the reasons for the change.

(d) An appropriation apportioned under this subchapter may be divided and subdivided administra-
tively within the limits of the apportionment.

(e) This section does not affect the initiation and operation of agricultural price support programs.

§ 1517. Prohibited obligations and expenditures

(a) An officer or employee of the United States Government or of the District of Columbia govern-
ment may not make or authorize an expenditure or obligation exceeding --

(1) an apportionment; or

(2) the amount permitted by regulations prescribed under section 1514(a) of this title.

(b) If an officer or employee of an executive agency or of the District of Columbia government
violates subsection (a) of this section, the head of the executive agency or the Mayor of the District of
Columbia, as the case may be, shall report immediately to the President and Congress all relevant facts
and a statement of actions taken.

LIMITATIONS ON CONTRACrING

41 U.S.C. § 11
et seq.

" § 11. No Contracts or Purchases Unless Authorized or Under Adequate Appropriation; Report to Congress

(a) No contract or purchase on behalf of the United States shall be made, unless the same is
authorized by law or is under an appropriation adequate to its fulfillment, except in the Departments of
the Army, Navy, and Air Force, for clothing, subsistence, forage, fuel, quarters, transportation, or medi-
cal and hospital supplies which, however, shall not exceed the necessities of the current year.

(b) The Secretary of Defense shall immediately advise the Congress of the exercise of the authority
granted in subsection (a) of this section, and shall report quarterly on the estimated obligations incurred
pursuant to the authority granted in subsection (a) of this section. As amended October 15, 1966, Pub. L.
89-687, Title VI,§ 612(e), 80 Stat. 993.

§ I Ia. Contracts for fuel by Secretary of Army without regard to current fiscal year
When, in the opinion of the Secretary of the Army, it is in the interest of the United States so to

do, he is authorized to enter into contracts and to incur obligations for fuel in sufficient quantities to meet
the requirements for one year without regard to the current fiscal year, and payments for supplies
delivered under such contracts may be made from funds appropriated for the fiscal year in which the
contract is made, or from funds appropriated or which may be appropriated for such supplies for the
ensuing fiscal year.

(June 30, 1921, c. 33, § 1. 42 Stat. 78.)
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§,12. No Contract to Exceed Appropriation
No contract. shall he entered into for the erection, repair, or furnishing of any public building, for

any public improvement which shall bind the Government to pay a larger sum of money than the
.amount in the Treasury appropriated for the specific purpose. R.S. 3733.

§ 13. Contracts Limited to One Year
Except as otherwise provided, it shall not be lawful for any of the executive departments to make

contracts for stationery or other supplies for a longer term than one year from the time the contract is
made. R.S. 3735.

31 U.S.C. § 1301

(a) Appropriations shall be applied onl: to the objects for which the appropriations were made
except as otherwise provided by law.

31 U.S.C. § 1502

§ 1502. Balances available
(a) The balance of an appropriation or fund limited for obligation to a definite period is available

only for payment of expenses properly incurred during the period of availability or to complete contracts
properly made within that period of availability and obligated consistent with § 1501 of this title. How-
ever, the appropriation or fund is not available for expenditure for a period beyond the period otherwise
authorized by law.

(b) A provision of law requiring that the balance of an appropriation or fund be returned to the

general fund of the Treasury at the end of a definite period does not affect the status of lawsuits or rights
of action involving the right to an amount payable from the balance.

IMPOUNDMENT CONTROL ACT OF 1974
(2 U.S.C. §§ 681-688)

§ 681. Disclaimer
Nothing contained in this Act, or in any amendments made by this Act, shall be construed as --

(1) asserting or conceding the constitutional powers or limitations of either the Congress or the
President;

(2) ratifying or approving any impoundment heretofore or hereafter executed or approved by the
President or any other Federal officer or employee, except insofar as pursuant to statutory authorization
then in effect;

(3) affecting in any way the claims or defenses of any party to litigation concerning any impound-
ment: or

(4) superseding any provision of law which requires the obligation of budget authority or the
making of outlays thereunder.

(Pub L. 93-344, Title X, § 1001. July 12, 1974, 88 Stat 332.)

§ 682. Definitions

For purposes of §§ 682 to 688 of this title --

(I) "deferral of budget authority' includes
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(A) withholding or delaying the obligation or expenditure of budget authority (whether by
d! establishing reserves or otherwise) provided for projects or activities; or

(B) any other type of Executive action or inaction which effectively precludes the obligation or
expenditure of budget authority, including authority to obligate by contract in advance of appropriations
as specifically authorized by law;

(2) *Comptroller General' means the Comptroller General of the United States;

(3) 'rescission bill' means a bill or joint resolution which only rescinds, in whole or in part,
budget authority proposed to be rescinded in a special message transmitted by the President under § 683
of, this title, and upon which the Congress completes action before the end of the first period of 45 calen-
dar days of continuous session of the Congress after the date on which the President's message is
received by the Congress;

(4) 'impoundment resolution' means a resolution of the House of Representatives or the Senate
which only expresses its disapproval of a proposed deferral of budget authority set forth in a special mes-
sage transmitted by the President under § 684 of this title; and

(5) continuity of a session of the Congress shall be considered as broken only by an adjournment
of the Congress sine die, and the days on which either House is not in session because of an adjournment
of more than 3 days to a (lay cer.ain shall be excluded in the computation of the 45-day period referred
to in paragraph (3) of this section and in § 683 of this title, and the 25-day periods referred to in §§ 687
and 688(bXl) of this title. If a special message is transmitted under § 683 of this title during any
Congress and the last session of such Congress adjourns sine die before the expiration of 45 calendar days
of continuous session (or a special message is so transmitted after the last session of the Congress
adjourns sine die), the message shall be deemed to have been retransmitted on the first day of the
succeeding Congress and the 45-day period referred to in paragraph (3) of this section and in § 683 of
this title (with respect to such message) shall commence on the day after such first day.

(Pub L. 93-344, Title X, § 1011, July 12, 1974, 88 Stat 333.§

§ 683. Rescission of budget authority

(a) Transmittal of special message
Whenever the President determines that all or part of any budget authority will not be required to

carry out the full objectives or scope of programs for which it is provided or that such budget authority
should be rescinded for fiscal policy or other reasons (including the termination of authorized projects or
activities for which budget authority has been provided), or whenever all or part of budget authority
provided for only one fiscal year is to be reserved from obligation for such fiscal year, the President shall
transmit to both Houses of Congress a special message specifying --

(1) the amount of budget authority which he proposes to be rescinded or which is to be so
reserved;

(2) any account, department, or establishment of the Government to which such budget authority
is available for obligation, and the specific project or governmental functions involved;

(3) the reasons why the budget ..uthority should be rescinded or is to be so reserved;
(4) to the maximum extent practicable, the estimated fiscal, economic, and budgetary effect o .,he

proposed rescission or of the reservation; and
(5) all facts, circumstances, and considerations relating to or bearing upon the proposed rescission

or the reservation and the decision to effect the proposed rescission or the reservation, and to the max-
imum extent practicablc, the estimated effect of the proposed rescission or the reservation upon the
objects, purposes, and programs for which the budget authority is provided.

(b) Requirement to make available for obligation
Any amount of budget authority proposed to he rescinded or that is to be reserved as set forth in

%uch special message shall be made available for obligation unless, within the prescribed 45-day period,
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6e
the Congress has completed action on a rescission bill rescinding all or part of the amount proposed to be
rescinded or that is to be reserved.

(Pub L. 93-344, Title X, § 1012, July 12, 1974, 88 Stat 333.)

684. Disapproval of proposed deferrals of budget authority.

(a) Transmittal of special message

Whenever the President, the director of the Office of Management and Budget, the head of any
department or agency of the United States, or any officer or employee of the United States proposed to
defer any budget authority provided for a specific purpose or project, the President shall transmit to the
House of Representatives and the Senate a special message specifying --

(1) the amount of budget authority which he proposed to be deferred;
(2) any account, department, or establishment of the Government to which such budget authority

is available for obligation, and the specific projects or governmental functions involved;

(3) the period of time during which the budget authority is proposed to be deferred;

(4) the reason for the proposed deferral, including any legal authority invoked by him to justify
the proposed deferral;

(5) to the maximum extent practicable, the estimated fiscal economic and budgetary effect of the
proposed deferral; and

(6) all facts, circumstances, and considerations relating to or bearing upon the proposed deferral
and the decision to effect the proposed deferral, including an analysis of such facts, circumstances, any
consideration in terms of their application to any legal authority and specific elements of legal authority
involved by him to justify such proposed deferral, ar d [to] the maximum extent practicable, the estimated
effect of the proposed deferral upon the objects, purposes, and programs for which the budget authority
is provided.

A special message may include one or more proposed deferrals of budget authority. A deferral may not
be proposed for any period of time extending beyond the end of the fiscal year in which the special mes- .
sage proposing the deferral is transmitted to the House and the Senate.

(b) Requirement to make available for obligation
Any amount of budget authority proposed to be deferred, as set forth in a special message transmit-

ted under subsection (a) of this section, shall be made available for obligation (if] either House of
Congress passed an impoundment resolution disapproving such proposed deferral.

(c) Exception
The provisions of this section do not apply to any budget authority proposed to be rescinded or

that is to be reserved as set forth in a special message to be transmitted under § 683 of this title.
(Pub.L. 93-344, Title X, § 1013, July 12, 1974, 88 Stat. 334.)

Ed. Note: Unconstitutionality of Legislative Veto Provisions

The provisions of § 1254(c) of Title 8, Aliens and Nationality, which authorize a House of Congress
by resolution, to invalidate an action of the Executive Branch, were declared unconstitutional in Immi-
gration and Naturalization v. Chadha, 1983, 103 S. Ct. 2764. See similar provisions in subsec. (b) of this
section.

§ 685. Transmission of messages: publication
(a) Delivery to House and Senate.
Each special message transmitted under § 683 or § 684 of this title shall be transmitted to the House

of Representatives and the Senate on the same day, and shall be delivered to the Clerk of the House of
Representatives if the House is not in session, and to the Secretary of the Senate if the Senate i% not in
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session. Each special message so transmitted shall be referred to the appropriate committee of the House
of Representatives and the Senate. Each such message shall be printed as a document of each House.

.. (b) Delivery to Comptroller General
A copy of each special message transmitted under § 683 or § 684 of this title shall be transmitted to

the Comptroller General on the same day it is transmitted to 'he House of Representatives and the Sen-
-ate. In order to assist the Congress in the exercise of its functions under §§ 683 and 684 of this title, the
Comptroller General shall review each such message and inform the House of Representatives and the
Senate as promptly as practicable with respect to --

(i) in the case of a special message transmitted wider § 683 of this title, the facts surrounding the
proposed rescission or the reservation of budget authority (including the probable effects thereof); and

(2) in the case of a special message transmitted under § 684 of this title, (A) the facts surrounding
each proposed deferral of budget authority (including the probable effects thereof) and (B) whether or
not (or to what extent), in his judgment, such proposed deferral is in accordance with existing statutory
authority.

(c) Transmission of supplementary messages
If any information contained in a special message transmitted under § 683 or § 684 of this title is

subsequently revised, the President shall transmit to both Houses of Congress and the Comptroller Gen-
eral a supplementary message stating and explaining such revision. Any such supplementary message
shall be delivered, referred, and printed as provided in subsection (a) of this section. The Comptroller
General shall promptly notify the House of Representatives and the Senate of any changes in the infor-
mation submitted by him under subsection (b) of this section which may be necessitated by such revision.

(d) Printing in Federal Register

Any special message transmitted under § 683 or § 684 of this title, and any supplementary message
transmitted under subsection (c) of this section, shall be printed in the first issue of the Federal Register
published after such transmittal.

(e) Cumulative reports ,f proposed rescissions, reservations, and deferrals of budget authority
(I) The President shall submit a report to the House of Representatives and the Senate, not later

than the 10th day of each month during a fiscal year, listing all budget authority for that fiscal year with
respect to which, as of the first day of each month --

(A) he has transmitted a special message under § 683 of this title with respect to a proposed res-
cission or a reservation; and

(B) he has transmitted a special message under § 684 of this title proposing a deferral.

Such report shall also contain, with respect to each such proposed rescission or deferral, or each
such reservation, the information required to be submitted in the special message with respect thereto
under § 683 or § 684 of this title.

(2) Each report submitted under paragraph (1) shall be printed in the first issue of the Federal
Register published after its submission.

(Pub L. 93-344, Title X, § 1014, July 12, 1974, 88 Stat 335.)

§ 686. Reports by Comptroller General
(a) Failure to transmit special message
If the Comptroller General finds that the President, the Director of the Office of Management and

Budget, the head of any department or agency of the United States, or any other officer or employee of
the United States --

(1) is to establish a reserve or proposes to defer budget authority with respect to which the
President is required to transmit a special message under § 683 or § 684 of this title; or
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(2) has ordered, permitted, or approved the establishment of such a reserve or a deferral of budget
authority; and that the President has failed to transmit a special message with respect to such reserve or
deferral, the Comptroller General shall make a report on such reserve or deferral and any available infor-
mation concerning it to both Houses of Congress. The provisions of §§ 682 to 688 of this title shall apply
with respect to such reserve or deferral in the same manner and with the same effect as if such report of
the Comptroller General were a special message transmitted by the President under § 683 or § 684 of this
iftle, and for purposes of §§ 682 to 688 of this title such report shall be considered a special message
transmitted under § 688 or § 684 of this title.

(b), Incorrect classification of special message

If the President has transmitted a special message to both Houses of Congress in accordance with §
683 or § 684 of this title, and the Comptroller General believes that the President so transmitted the spe-
cial message in accordance with one of those sections when the special message should have been
transmitted in accordance with the other of those sections, the Comptroller General shall make a report
to both Houses of the Congress setting forth his reasons.

(Pub L. 93-344, Title X, § 1015, July 12, 1974, 88 Stat 336.)

§,687. Suits by Comptroller General

If, under § 683(b) or § 684(b) of this title, budget authority is required to be made available for obli-
gation and such budget authority is not made available for obligation, the Comptroller General is hereby
expressly empowered, through attorneys of his own selection, to bring a civil action in the United States
District Court for the District of Columbia to require such budget authority to be made available for
obligation, and such court is hereby expressly empowered to enter in such civil action, against any
department, agency, officer, or employee of the United States, any decree, judgment, or order which may
be nicessary or appropriate to make such budget authority available for obligation. The courts shall give
precedence to civil actions brought under this section, ar,d to appeals and writs from decimons in such
actions, over all other civil actions, appeals, and writs. No civil action shall be brought by the Comp-
troller General under this nection until the expiration of 25 calendar days of continuous session of the
Congress following the date on which an explanatory statement by the Comptroller General of the cir-
cumstances giving rise to the action contemplated has been filed with the Speaker of the House of
Representatives and the President of the Senate.

(Pub L. 93-344, Title X, § 1016, July 12, 1974, 88 Stat 336.)

§ 688. Procedure in House of Representatives and Senate

(text omitted)

EXECUTIVE ORDER NO. 11845

Mar. 24, 1975, 40 F.R. 13299

Delegation of Certain Reporting Functions to Director of Office of Management and Budget By virtue of
the authority vested in me by the Impoundment Control Act of 1974 (Public Law 93-344) 88 Stat. 332,
hereinafter referred to as the Act (this chapter), and § 301 of title 3 of the United States Code (§ 301 of
Title 3, The President). the Director of the Office of Management and Budget is hereby designated and
empowered to exercise, as of October 1, 1974 without ratification or other action of the President (I) the
functions required by §§ 1014(b) and 10!4(d) of the Act (subsecs. (b) and (d) of this section) of transmit-
ting to the Comptroller General of the United States and to the Office of the Federal Register copies of
special messages transmitted pursuant to § 1012 or § 1013 of the Act (§§ 1402 and 1403 of this title); and
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(2) the function conferred upon the President by § 1014(e) of the Act (subsec. (e) of this section) of sub-
mitting to the Congr.s cumulative reports of proposed rescissions, reservations, and deferrals of budget
authority.

-- GERALD R. FORD

I 2397b. Certain former Department of Defense procurement officials: limitations on employment by con-
trac'tors

(aXl) Subject to subsections (c) and (d), a person who is a former officer or employee of the

Department of Defense or . former or retired member of the armed forces may not accept compensation
'from a contractor during the two-year period beginning on the date of such person's separation from ser-
vice in the Department of defense if--

(A) on a majority of the person's working days during the two year period ending on the date
of such person's separation from service in the Department of Defense, the person performed a procure-
ment function (relating to a contract of the Department of Defense) at a site or plant that is owned or
operated by the contractor and that was the principal location of such person's performance of that pro-
curement function;

(B) the person performed, on a majority of the person's working days during such two-year
period, procurement functions relating to a major defense system and, in the performance of such func-
tion, participated personally and substantially, and in a manner involving decision-making responsibilities,
with respect to a contract for that system through contact with the contractor, or

(C) during such two-year period the person acted as a primary representative of the United
States --

(i) in the negotiation of a Department of Defense contract in an amount in excess of
$10,000,000 with the contractor; or

(ii) in the negotiation of a settlement of an unresolved claim of the contractor in an amount in
*-Ts excess of $10,000,000 under a Department of Defense contract.

(2) In the application of paragraph (1) to a former officer or employee of the Department of
Defense or a former or retired member of the armed forces, a person's status as a contractor shall be
determined as of the date of the separation from service in the Department of Defense of the officer or
employee or member or former member involved.

(b)(1) Any person who knowingly violates subsection (a)l) shall be subject to a civil fine, in an
amount not to exceed $250,000, in a civil action brought by the United States in the appropriate district
court of the United States.

(2) Any person who knowingly offers or provides any compensation to another person, and who
knew or should have known that the acceptance of such compensation is or would be in violation of sub-
section (a)(l), shall be subject to a civil fine, in an amount not to exceed $500,000, in a civil action
brought by the United States in the appropriate district court of the United States.

(c) This section does not apply to any person with respect to .

(1) duties described in clause (A) or (B) of subsection (aXl) which were performed while such
person was serving --

(A) in a civilian position for which the rate of pay is less than the minimum rate of pay payable
for grade GS-13 of the General Schedule; or

(1) as a member of the armed forces in a pay grade below pay grade 0-4; or
(2) duties described in clause (C) of subsection (aX1) which were performed while such person

was serving --

(A) in a civilian position for which the rate of pay is less than the minimum rate of pay payable
for a Senior Executive Service position: or
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•(11),as'atmemberof the armed forces in a pay grade below pay grade 0-7.
(d) This section does not prohibit any person from accepting compensation from any contractor .

that, during the fiscal year preceding the fiscal year in which such compensation is accepted, was not a
Department of Defense contractor or was a contractor under Department of Defense contracts in a total
amount less than $10,000,000.

(eXI) Any person may, before accepting any compensation, request the appropriate designated
agency ethics official to advise such person on the applicability of this section to the acceptance of such
compensation. For purposes of the preceding sentence, the appropriate designated agency ethics official
is the designated agency ethics official of the agency in which such person was serving at the time such
person separated from service in the Department of Defense.

(2) A request for advice under paragraph (1) shall contain all information that is relevant to a
determination by the designated agency ethics official on such request.

(3) Not later than 30 days after the date on which a designated agency ethics official receives a

request for advice under paragraph (1), such official shall issue a written opinion on the applicability of
this section to the acceptance of compensation covered by the request.

(4) If a designated agency ethics official, on the basis of a complete disclosure as required by
paragraph (2), states in a written opinion furnished to any person under this subsection that this section is
inapplicable to the acceptance of compensation by such persor from a contractor in a particular case,
there~shall be a conclusive presumption in favor of such person, for the purposes of this sectio, ..hat the
person's acceptance of such compensation in such case is not a violation of subsection (aXl).

(d) In this section:

(l),The term "compensation" includes any payment, gift, benefit, reward, favor, or gratuity --

(A) which is provided, directly or indirectly, for services rendered by the person accepting such
payment, gift, benefit, reward, favor, or gratuity; and

(B) which is valued in excess of $250 at the prevailing market price.

(2XA) The term "contractor" means a person -- ;7-

(i) that contracts to supply the Department of Defense with goods or services;

(ii) that controls or is controlled by a person described in clause (i) or

(iii) that is under common control with a person described in clause (i);

(B) Such term does not include --

(i) an affiliate or subsidiary of a person described in subparagraph (A) that is clearly not
engaged in the performance of a Department of Defense contract; or

(ii) a State or local government.

(3) The term "procurement function" includes, with respect to a contract, any function relating
to--

(A) the negotiation, award, administration, or approval of the contract;

(B) the selection of a contractor;
(C) the approval of changes in the contract:

(D) quality assurance, operational and developmental testing, the approval of payment, or
auditing under the contract; or

(E) the management of the procurement program.

(4) "armed forces" does not include the Coast Guard.

(5) The term "major defense system" has the meaning given the term "major system" in §
2302(5) of this title.

(g) For the purposes of this section, a person who is a retired member or a former member of the
armed forces shall be considered to have been separated from service in the Department of Defense upon
the date of the person's discharge or release from active duty
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§ 2397c. Defense contractors: requirements concern i g former Department of Defense officials

(a)(I) Each contract for the procurement of goods or services in excess or $100,000 entered into by
the Department of Defense shall include a provision under which the contractor agrees not to provide com-
pensation to a person if the acceptance of such compensation by such person would violate § 2397b(a)(1) of
this title.

(2) Such a contract shall also provide that if the contractor knowingly violates a contract provision
required by paragraph (I) the contractor shall pay to the United States, as liquidated damages under the
contract, an amount equal to the greater of--

(A) $100,000; or
(B) three times the amount of the compensation paid by the contractor to the person in violation

of such contract provision.
(b)(1)(A) Any contractor that was awarded one or more contracts by the Department of Defense dur-

ing the preceding fiscal year in an aggregate amount of at least $10,000,000 that is subject during a calen-
dar year to a contract provision described in subsection (a) shall submit to the Secretary of Defense, not
later than April 1 of the next year, a written report covering the preceding calendar year. Each such report
shall list the name of each person (together with other information adequate for the Government to iden-
tify the person) who -
th rmd(i) is a former officer or emplnyee of the Department of Defense or a former or retired member of
the armed forces; and

(ii) during the preceding calendar year was provided compensation by that contractor, if such
compensation was provided within two years after such officer, employee, or member left service in the
Department of Defense.

(B) In the case of each person named in a report submitted under subparagraph (A) the report
shall -

(i) identify the agency in which the person was employed or served on active duty during the
last two years of the person's service with the Department of Defense;

(ii) state the person's job title and identify each major defense system, if any, on which the per-
_son performed any work with the Department of Defense during the last two years of the person's service

with the Department;
(iii) contain a complete description of any work that the peiion is performing on behalf of the

contractor; and
(iv) identify each major defense system on which the person has performed any work on behalf

of the contractor.
(2) A person who knowingly fails to file a report required by paragraph (1) shall be subject to an

administrative penalty, not to exceed $10,000, imposed by the Secretary of Defense after an opportunity for
any agency hearing on the record pursuant to regulations prescribed by the Secretary of Defense. The
Determinations of the Secretary shall be subject to judicial review under chapter 7 of title 5.

(3) The Secretary of Defense shall review each report under paragraph (1) for the purposes of (A)
assessing the completeness of the report, and (B) identifying possible violations of § 2397b(a)(1) of this title
or of a contract provision required by subsection (a). The Secretary shall report any such possible violation
to the Attorney General.

(4) The Secretary shall make aeports submitted under this subsection available to any Member of
Congress upon request.

(d) Subsection (g) or § 2397b of this title, and the definitions prescribed in subsection (f) of such sec-
tion, apply to this section.
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PROGRAM FRAUD CIVIL REMEDIES ACT OF 1988
31 U.S.C § 3801 -et seq.

(HR 5300 - 99th Congress - 1986)

CHAPTER 38 -'ADMINISTRATIVE REMEDIES FOR FALSE CLAIMS AND STATE-

MENTS

Sec.

3801. Definitions.
3802. False Claims and statements; liability.
3803. Hearing and determinations.
3804. Subpoena authority.
3805. Judicial review.
3806. Collection of civil penalties and assessments.
3807. Right to administrative offset.
3808. Limitations.
3809. Reglpations.
3810. Reports.
3811. Effect on other law.
3812. Prohibition against delegation.

§ 3801. Definitions

(a) For purposes of this chapter --
(1) 'authority' means--

(A) an executive department;
(B) a military department; -3
(C) an establishment (as such term is defined in section 11(2) of the Inspector General Act of

1978) which is not an executive department; a-id

(D) the United States Postal Service;

(2) 'authority head' means--

(A) the head of an authority; or

(B) an official or employee of the aut.ority designated, in regulations promulgated by the head of
the authority, to act on behalf of the head of the authority;

(3) 'claim' means any request, demand, or submission --

(A) made to an authority for property, services, or money (including money representing grants,
loans, insurance, or benefits);

(B) made to a recipient of property, services, or money from an authority or to a party to a con-
tract with an authority -

(i) for property or services if the United States --

(1) provided such property or services;
(II) provided any portion of the funds for the purchase of such property or services; or

(III) will reimburse such recipient or party for the purchase of such property or services; or
(ii) for the payment of money (including money representing grants, loans, insurance, or

benefits) if the United States --
(I) provided any portion of the money requested or demanded; or

(II) will reimburse such recipient or party for any portion of the money paid on such requ(_ t or
demand; or
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(C) made to an authority which has the effect of decreasing an obligation to pay or account for
property, services, or money, except that such term does not include any claim made in any return of tax

. imposed by the Internal Revenue Code of 1954;

F. 2, -(4), 'investigating official' means an individual who -
(A)(i) in the case of an authority in which an Office of Inspector General is established by -the

Inspector General Act of 1978 or by any other Federal law, is the Inspector General of that authority or an
officer or employee of such Office designated by the Inspector General;

(ii) in the case of an authority in which an Office of Inspector General is not established by the
Inspector General Act of 1978 or by any other Federal law, is an officer or employee of the authority desig-
nated by the authority head to conduct investigations under § 3803(a)(1) of this title; or

(iii) in the case of a military department, is the inspector General of the Department of Defense
or an officer or employee of the Office of Inspector General of the Department of Defense who is designated
by the Inspector General; and

(B) who, if a member of the Armed Forces of the United States on active duty, is serving in grade
of 0-7 or above or, if a civilian employee, is serving in a position for which the rate of basic pay is not less
than the minimum rate of basic pay for grade GS-16 under the General Schedule;

(5) 'knows or has reason to know', for purposes of establishing liability under § 3802, means that a
person, with respect to a claim or statement -

(A) has actual knowledge that the claim or statement is false, fictitious, or fraudulent;

(B) acts in deliberate ignorance of the truth or falsity of the claim or statement; or

(C) actsin a reckless disregard of the truth or falsity of th - claim or statement, and no proof of
specific intent to defraud is required;

(6) 'person' means any individual, partnership, corporation, association, or private organization;

(7) 'presiding officer' means -
(A) in the case of an authority to which the provisions of subchapter II of chapter 5 of title 5

apply, an administrative law judge appointed in the authority pursuant to § 3105 of such title or detailed
to the authority pursuant to § 3344 of such title; or

(B) in the case of an authority to which the provisions of such subchapter do not apply, an officer
or employee of the authority who --

(i) is selected under chapter 33 of title 5 pursuant to the competitive examination process appli-
cable to administrative law Judges;

(ii) is appointed by the authority head to conduct hearings under § 3803 of such title;

(iii) is assigned to cases in rotation so far as practicable;

(iv) may not perform duties inconsistent with the duties and responsibilities of a presiding
officer;

(v) is entitled to pay prescribed by the Office of Personnel Management independently of ratings
and recommendations made by the authority and in accordance with chapter 51 of such title and sub-
chapter III of chapter 53 of such title;

(vi) may be removed, suspended, furloughed, or reduced in grade or pay only for good cause
established and determined by the Merit System Protection Board on the record after opportunity for hear-
ing by such Board;

(8) 'reviewing official' means any officer or employee of an authority --

(A) who is designated by the authority head to make the determination required under §
3803(aX2) of this title;

(B) who, if a member of the Armed Forces of the United States on active duty, is serving in grade
of 0-7 or above or, if a civilian employee, is serving in a position for which the rate of basic pay is not less
than the minimum rate of basic pay for grade GS-16 under the General Schedule; and
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(C) who is -
(i) not subject to supervision by, or required to report to, the investigating official; and

(ii) not employed in the organixational unit of the authority in which the investigating official is
employed; and

(9) 'statement' means any representation, certification, affirmation, document, record, or account-
ing or bookkeeping entry made --

(A) with respect to a claim or to obtain the approval or payment of a claim (including relating to
eligibility to make a claim); or

(B) with respect to (including relating to eligibility for) -

(i) a contract with, or a bid proposal for a contract with; or

(ii) a grant, loan, or benefit from, an authority, or any State, political subdivision of a State, or
other party, if the United States Government provides any portion of the money or property under such f

contract or for such grant, loan, or benefit, or if the Government will reimburse such State, political subdi-
vision, or party for any portion of the money or property under such contract or for such grant, loan, ur
benefit, except that such term does not include any statement made in any return of tax imposed by the
Internal Revenue Code of 1954.

(b) For purposes of paragraph (3) of subsection (a) -

(1) each voucher, invoice, claim form, or other individual request or demand for property, services,
or money constitutes a separate claim;

(2) each claim for property, services, or money is subject to this chapter regardless of whether such
property, services, or money is actually delivered or paid; and

(3) a claim shall be considered 'made, presented, or submitted to an authority, recipient, or party
when such claim is actually made to an agent, fiscal intermediary, or other entity, including any State or
political subdivision thereof, acting for or on behalf of such authority, recipient, or party.

(c) For purposes of paragraph (9) of subsection (a) -- l

(1) each written representation, certification, or affirmation constitutes a separate statement; and
(2) a statement shall be considered made, presented, or submitted to an authority when such state-

ment is actually made to an agent, fiscal intermediary, or other entity, including any State or political sub-

division thereof, acting for or on behalf of such authority.

3802. False claims and statements; liability
(a)() Any person who makes, presents, or submits, or causes to be made, presented, or submitted, a

claim that the person knows or has reason to know -A od,

(A) is false, fictitious, or fraudulent;

(B) includes or is supported by any written statement which asserts a material fact which is false,
fictitious, or fraudulent;

(C) includes or is supported by any written statement that--

(i) omits a material fact;

(ii) is false, fictitious, or fraudulent as a result of such omission; and

(iii) is a statement in which the person making, presenting, or submitting such statement has a
duty to include such material fact; or

(D) is for payment for the provision of property or services which the person has not provided as
claimed, shall be subject to, in addition to any other remedy that may be prescribed by law, a civil penalty
of not more than $5,000 for each such claim. Except as provided in paragraph (3) of this subsectioan, such
person shall also be subject to an assessment, in lieu of damages sustained by the United States because of
such claim, of not more than twice the amount of such claim or portion of such claim, which is determined
under this chapter to be in violation of the preceding sentence.
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(2) Any person who makes, presents, or submits, or causes ta be made, presented, or submitted a
statement that.-

(A) the person knows or has reason to know-

(i) asserts a material fact which is false, fictitious, or fraudulent; or

(iiXI) omits a material' fact; and

(II) is false, 1fictitious, or fraudulent as a result of such omission;
(B) in the case of a statement described in clause (ii) of subparagraph (A), is a statement which

the person is making, presenting, or submitting such statement has a duty to include such material fact;
-- and

(C) contains or is accompanied by an express certification or affirmation of the truthfulness and
accuracy of the contents of the statement, shall be subject to, in addition to any other remedy that may be
prescribed by law, a civil penalty of not more than $5,000 for each such statement,

(3) An assessment shall not be made under the second sentence of paragraph (1) with respect tu a
claim if payment by the Government has not been made on such claim.

(b)(1) Except as provided in paragraph (2) and (3) of this subsection -

(A) a determination under § 3803(a)(2) of this title that there is adequate evidence to believe that
a person is liable under subsection (a) of this section; or

(B) a determination under § 3803 of this title that a person is liable under subsection (a) of this
section - may provide the authority with grounds for commencing any administrative or contractual
action against such person which is authorized by law and which is in addition to any action against such
person under this chapter.

(2) A determination referred to in paragraph (1) of this subsection may be used by the authority,
but shall not require such authority to commence any administrative or contractual action which is author-
ized by law.

(3) In the case of an administrative or centractual action to suspend or debar any person who is
eligible to enter into contracts with the Federal Government, a determination referred to in paragraph (1)
of this subsection shall not be considered as a conclusive determination of such person's responsibility pur-
suant to Federal procurement laws and regulations.

§ 3803. Hearing and determinations

(a)(1) The investigating official of an authority may investigate allegations that a person is liable
under § 3802 of this title and shall report the findings and conclusions of such investigation to the review-
ing official of the authority. The preceding sentence does not modify any responsibility of an investigating
official to report violations of criminal law to the Attorney General.

(2) If the reviewing official of an authority determines, based upon the report of the investigating

official under paragraph (1) of this subsection, that there is adequate evidence to believe that a person is
liable under § 3802 of this title, the reviewing official shall transmit to the Attorney General a written
notice of the intention of such official to refer the allegations of such liability to a presiding officer of such
authority. Such notice shall include --

(A) a statement of the reasons of the reviewing official for the referral of sucn allegations;

(B) a statement specifying the evidence which supports such allegations;
(C) a description of the claims or statements for which liability under § 3802 of this title is

alleged;

(D) an estimate of the amount of money or the value of property or services requested or
demanded in violation of § 3802 of this title; and

(E) a statement of any exculpatory or mitigating circumstances which may * late to such claims
or statements.
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(b)(1) Within 90 days after receipt of a notice from a reviewing official under paragraph (2) of sub-
section (a), the Attorney General or an Assistant Attorney General designated by the Attorney General
shall transmit a written statement to the reviewing official which specifies -

(A) that the Attorney General or such Assistant Attorney General approves or disapproves the
referral to a presiding officer of the allegations of liability stated in such notice;

(B) in any case in which the referral of allegations is approved, that the initiation of a proceeding
under this section with respect to such allegations is appropriate; and

(0) in, any case in which the referral of allegations is disapproved, the reasons for such disappro-
val.

(2) A reviewing official may refer allegations of liability to a presiding officer only if the Attorney

General or an Assistant Attorney General designated by the Attorney General approves the referral of such
allegations in a written statement described in paragraph (1) of this subsection.

(3) If the Attorney General or an Assistant Attorney General designated by the Attorney General
transmits to an authority head a written finding that the continuation of any hearing under this section
with respect to a claim or statement may adversely affect any pending or potential criminal or civil action
related to such claim or statement, such hearing shall be immediately stayed and may be resumed only
upon written authorization of the Attorney General.

(c)(1) No allegations of liability under § 3802 of this title with respect to any claim made, presented,
or submitted by any person shall be referred to a presiding officer under paragraph (2) of subsection (b) if
the reviewing official determines that -

(A) an amount of money in excess of $150,000; or

(B) property or services with a value in excess of $150,000, is requested or demanded in violation
of § 3802 of this title in such clai'n or in a group of related claims which are submitted at the time such
claim is submitted.

(2)(A) Except as provided in subparagraph (B) of this paragraph, no allegations of liability against
an individual under § 3802 of this title with respect to any claim or statement made, presented, or submit-
ted, or caused to be made, presented, or submitted by such individual shall be referred to a presiding officer .
under paragraph (2) of subsection (b).

(B) Allegations of liability against an individual under § 3802 of this title with respect to any
claim or statement made, presented, or submitted, or caused to be made, presented, or submitted, by such
individual relating to any benefits received by such individual may be referred to a presiding officer under
paragraph (2) of subsection (b) if -

(i) such claim or statement is made by such individual in making application for such benefits;

(ii) such allegations relate to the eligibility of such individual to receive such benefits; and

(iii) with respect to such claim or statement, the individual --

(I) has actual knowledge that the claim or statement is false, fictitious, or fraudulent;
-!

(II) acts in deliberate ignorance of the truth or falsity of the claim or statement; or

(II1) acts in reckless disregard of the truth or falsity of the claim or statement.

(C) For purposes of this section the term "benefits" means -

(i) benefits under the supplemental security income program under title XVI of the Social Secu-
rity Act;

(ii) old age, survivors, and disability insurance benefits under title II of the Social Security Act;

(iii) benefits under title XVIII of the Social Security Act;

(iv) Aid to families with dependent children under a State plan approved under section 402(a) of
the Social Security Act;

(v) medical assistance under a State plan approved under section 1902(a) of the Social Security
Act;

F-146

; °" -



(vi) benefits under title XX of the Social Security Act;

S(7vii), benefits under the food stamp program (&s defined in section 3(h) of the Food Stamp Act of

(viii) benefits under chapters 11, 13, 15, 17, and 21 of title 38;

(ix) benefits under the Black Lung Benefits Act;

(x) benefits under the special supplemental food program for women, infants, and children esta-
blished under section 17 of the Child Nutrition Act of 1966;

(xi) benefits under section 336 of the Older Americans Act;

(xii) any annuity or other benefit under the Railroad Retirement Act of 1974;

(xiii) benefits under the National School Lunch Act;

(xiv) benefits under any housing assistance program for lower income families or elderly or han-
dicapped persons which is administered by the Secretary of Housing and Urban Development or the Secre-
tary of Agriculture;

(xv) benefits under the Low-Income Home Energy Assistance Act of 1981; and

(xvi) benefits under part A of the Energy Conservation in Existing Buildings Act of 1976, which
are intended for the personal use of the individual who receives the benefits or for a member of the
individual's family.

(d)(i1) On or after the date on which a reviewing official is permitted to refer allegations of liability
to a presiding officer under subsection (b) of this section, the reviewing official shall mail by registered or
certified 'mail, or shall deliver, a notice to the person alleged to be liable under § 3802 of this title. Such
notice shall specify the allegations of liability against such person and shall state the right of such person
to'request' a hearing with respect to such allegations.

(2) If, within 30 days after receiving a notice under paragraph (1) of this subsection, the person
receiving such notice requests a hearing with respect to the allegations contained in such notice -

(A) the reviewing official shall refer such allegations to a presiding officer for the commencement
of such hearings; and

(B) the presiding officer shall commence such hearing by mailing by registered or certified mail, or
by delivery of, a notice which complies with paragraphs (2)(A) and (3)(B)(i) of subsection (g) to such per-
son.

(e)(1XA) Except as provided in subparagraph (B) of this paragraph, at any time after receiving a
notice under paragraph (2)(B) of 1ubsection (d), the person receiving such notice shall be entitled to review,
and upon payment of a reasonable fee for duplication, shall be entitled to obtain a copy of, all relevant
and material documents, transcripts, records, and other materials, which relate to such allegations and
upon which the findings and conclusions of the investigating official under paragraph (1) of subsection (a)
are based.

(B) A person is not entitled under subparagraph (A) to review and obtain a copy of any docu-
ment, transcript, record, or material which is privileged under Federal law.

(2) At any time after receiving a notice under paragraph (2)(B) of subsection (d), the person receiv-
ing such notice shall be entitled to obtain all exculpatory information in the possession of the investigating
official or the reviewing official relating to the allegations contained in such notice. The provisions of sub-
paragraph (B) of paragraph (1) do not apply to any document, transcript, record, or other material, or any
portion thereof, in which such exculpatory information is contained.

(f) An:, ;-o r,, commenced under paragraph (2) of subsection (d) shall be conducted by the presid-
ing officer on the record in order to determine -

(1) the -ability oi a person under § 3802 of this title; and

se) ii ,. ,-r.vj is determined to be liable under such section, the amount of any civil penalty or
assessment to be imposed on such person. Any such determination shall be based on the preponderance of
the evidence.
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(g)() Each hearing under subsection (f) of this section shall be conducted -- I
(A) in the case of an authority to which the provisions of subchapter IT f chapter 5 of title 5

apply, in accordance with - A

(i) the provisions of such subchapter to the extent that such provisions are not inconsistent with
the provisions of this chapter; and

(ii) procedures promulgated by the authority head under paragraph (3) of this subsection; or

(B) in the case of an authority to which the provisions of such subchapter do not apply, in accor-
dance with procedures promulgated by the authority head under paragraphs (2) and (3) of this subsection.

(2) An authority head of an authority described in subparagraph (B) of paragraph (1) shall by
regulation promulgate procedures for the conduct of hearings under this chapter. Such procedures shall
include:

(A) The provision of written notice of the hearing to any person alleged to be liable under § 3802
of this title, including written notice of -

(i) the time, place, and nature of the hearing;

(ii) the legal authority and jurisdiction under which the hearing is to be held; and

(iii) the matters of facts and law to be asserted.

(B) The provision to any person alleged to be liable under § 3802 of this title of opportunities for
the submission of facts, arguments, offers of settlement, or proposals of adjustment.

(C) Procedures to ensure that the presiding officer shall not, except to the extent required for the

disposition of ex parte matters as authorized by law -

(i) consult a person or party on a fact in issue, unless on notice and opportunity for all parties
to the hearing to participate; or

(ii) be responsible to or subject to the supervision or direction of the investigating official or the
reviewing official. -.-.

(D) Procedures to ensure that the investigating official and the reviewing official do not partici- .
pate or advise in the decision required under subsection (h) of this section or the review of the decision by
the authority head under subsection (i) of this section, except as provided in subsection (j) of this section.

(E) The provision to any person alleged to be liable under § 3802 of this title of opportunities to
present such person's case through oral or documentary evidence, to submit rebuttal evidence, and to con-
duct such cross-examination as may be required for a full and true disclosure of the facts.

(F) Procedures to permit any person alleged to be liable under § 3802 of this title to be accom-
panied, represented, and advised by counsel or such other qualified representative as the authority head
may specify in such regulations.

(G) Procedures to ensure that the hearing is conducted in an impartial manner, including pro-
cedures tocty

(i) permit the presiding officer to any time disqualify himself; and

(ii) permit the filing, in good faith, of a timely and sufficient affidavit alleging personal bias or
another reason for disqualification of a presiding officer or a reviewing official.

(3)(A) Each authority head shall promulgate by regulatior, procedures described in subparagraph
(B) of this paragraph for the conduct of hearings under this chapter. Such procedures shall be in addition
to the procedures described in paragraph (1) or parag: -ph (2) of this subsection, as the case may be.

(B) The procedures referred to in subparagraph (A) of this paragraph are:
(i) Procedures for the inclusion, in any written notice of a hearing tinder this section to any per-

.)on alleged to be liable tinder § 3802 of this title, of a description of the procedures for the conduct of the
hearing.

(ii) Procedures to permit discovery by any person alleged to be liable urder § 3802 of this title
only to the extent that the presiding officer determines that such discovery is necessary for the expeditiotis,
fair, and reasonable consideration of the issues, except that such procedoires shall not apply to docuinent:,
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transcripts, records, or other material which a person is entitled to review under paragraph (1) of subsec-
tion (e) or to information to which a person is entitled under paragraph (2) of such subsection. Procedures
promulgated under this clause shall prohibit the discovery of the notice required under subsection (a)(2) of
this section.

(4) Each hearing under subsection (f) of this section shall be held -

(A) in the judicial district of the United States in which the person alleged to be liable under §
3802 of this title resides or transacts business;

(B) in the judicial district of the United States in which the clkim or statement upon which the
allegation of liability under such section was made, presented, or submitted; or

(C) in such other place as may be agreed upon by such person and the presiding officer who will
conduct such hearing.

(h) The presiding officer shall issue a written decision, including findings and determinations, after
the conclusion of the hearing. Such decision shall include the findings of fact and conclusions of law which
the presiding officer relied upon in determining whether a person is liable under this chapter. The presiding
officer shall promptly send to each party to the hearing a copy of such decision and a statement describing
the right of any person determined to be liable under § 3802 of this title to appeal the decision of the
presiding officer to the authority head under paragraph (2) of subsection (i).

(i)(1) Except as provided in paragraph (2) of this subsectnon and § 3805 of this title, the decision,
including the findings and determinations, of the presiding ofricer issued under subsection (h) of this section
ar final.

(2)(A)(i) Except as provided in clause (ii) of this subparagraph, within 30 days after the prosiding
officer issues a decision under subsection (h) of this section, any person determined in such decision to be
liable under § 3802 of this title may appeal such decision to the authority head. (ii) If, within the 30-day
period described in clause (i) of this subparagraph, a person determined to be liable under this chapter
requests the authority head for an extension of such 30-day period to file an appeal of a decision issued by
the presiding officer under subsection (h) of this section, the authority head may extend such period if such
person demonstrates good cause for such extension.

(B) Any authority head reviewing under this section the decision, findings, and determinations of
a presiding officer shall not consider any objection that was not raised in the hearing conducted pursuant
to subsectiun (f) of this section unless a demonstration is made of extraordinar circumstances causing the
failure to raise the objection. If any party demonstrates to the satisfaction of the authority head that
additional evidence not presented at such hearing is material and that there were reasonable grounds for
failure to present such evidence at such hearing, the authority head shall remand the matter to the presid-
ing officer for consideration of such additional evidence.

(C) The authority head may affirm, reduce, reverse, compromise, remand, or settle any penalty or
assessment determined by the presiding officer pursuant to this section. The authority head shall promptly
send to each party to the appeal a copy of the decision by the authority head and a statement describing
the right of any person determined to be liable under § 3802 of this title to judicial review under § 3805 of
this title.

(j) The reviewing official has the exclusive authority to compromise or settle any allegations of liabil-
ity under § 3802 of this title against a person without the consent of the presiding officer at any time after
the date on which the reviewing official is permitted to refer allegations of liability to a presiding officer
under subsection (b) of this section and prior to the date on which the presiding officer issues a decision
under subsection (h) of this section. Any such compromise or settlement shall be in writing.

§ 3804. Subpoena authority

(a) For the purposes of an investigation under § 3803(a)(1) of this title, an investigating official is
%uthorized to require by subpoena the production of all information, documents, reports, answers, records,
acounts, papers, and data not otherwise reasonably available to the authority.
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(b) For the purposes of conducting a hearing under § 3803(f) of this title, a presiding officer is
authorized

(1) to administer oaths or affirmations; and

(2) to require by subpoena the attendance and testimony of witnesses and the production of all
information, documents, reports, answers, records, accounts, papers, and other data and documentary evi-
dence which the presiding officer considers relevant and material to the hearing.

(c) In the case of contumacy or refusal to obey a subpoena issued pursuant to subsection (a) or (b) of
this section, the district courts of the United States shall have jurisdiction to issue an appropriate order for
the enforcement of any such subpoena. Any failure to obey such order of the court is punishable by such
court as contempt. Li any case in which an authority seeks the enforcement of a subpoena issued pursuant
to subsection (a) or (b) of the section, the authority shall request the Attorney General to petition any dis-
trict court in which a hearing under this chapter is being conducted, or in which the person receiving the
subpoena resides or coitducts business, to issue such an order.

§ 3805. Judicial review

(a)(1) A determination by a reviewing official under § 3803 of this title shall be final and shall not be
subject to judicial review.

(2) Unless a petition is filed under this section, a determination under § 3803 of this title that a
person is liable under § 3802 of this title shall be final and shall not be subject to judicial review.

(b)(1)(A) Any person who has been determined to be liable under § 3802 of this title pursuant to §
3803 of this title may obtain review of such determination in -

(i) the United States district court for the district in which such person resides or transacts busi-
ness; .

(ii) the United States district court for the district in which the claim or statement upon which
the determination of liabilitvy is based was made, presented, or submitted; or

(iii) the United States District Court for the District of Columbia. S

(B) Such review may be obtained by filing in any such court a written petition that such determi-
nation be modified or set aside. Such petition shall be filed --

(i) only after such person has exhausted all administrative remedies under this chapter; and

(ii) within 60 days after the date on which the authority head sends such person a copy of the
decision of such authority head under § 3803(i)(2) of this title.

(2) The clerk of the court shall transmit a copy of a petition filed under paragraph (1) of this sub-
section to the authority and to the Attorney General. Upon receipt of the copy of such petition, the
authority shall transmit to the Attorney General the record in the proceeding resulting in the determina-
tion ,f liability under § 3802 of this title. Except as otherwise provided in this section, the district courts
of the United Stat,s shall have jurisdiction to review the (drision, findings, and determinations in issue and
to affirm, modify .emand for further consideration, or -- i iside, in whole or in part. the decision, findings,
and determinations of the authority, and to enforce such decision, findings, and determinations to the
extent that such decision, findings, and determinations are affirmed or modified.

(c) The decisions, findings, and determinations of the authority with respect to questions of fact shall
be final and conclusive, and shall not be set aside unless such decisions, findings, and determinations are
found by the court to )- unsupported by substantial evidence. In concluding whether the decisions,
findings, and determinations of an authority are uasupported by substantial evidence, the court shall
review the whole record or those parts of it cited by a party, and due account shall be taken of the rule of
prejudicial error.

(d) Any district court reviewing under this section the decision, findings, and determinations of an
au honty shall not cowsider any objection that was not raisd in thei hearinjg condInc ted pursMnt to 
3803(f) of this title dwless a demonstration is made of extraordinary circuinstancC: causing the failure to
raise the objectioA.. If any party acnionstrates to the satisfaction of the court that additional (vidence not
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pre.seited at such hearing is material and that there were reaJsonabh, grotulds for the failure to present such
evidience at much hearing, the cotirl, .hall remand the niatter to the authorit.y for consideration of such addl-

- - 'tibtial evidene.

U(e) Iipon a linal determination by the district court that a {vrson is liablh under . 3802 of this title,
the court. shall enter a final judgment for the apl)ropriate amount in favor of the United States.

§ 3806. Collection of civil penalties and aMessments

(a) The Attorney General shall be responsible for judicial enforcement of any civil penalty or assess-
inent imposed pursuant to the provisions of this chapter.

(b) Any penalty or assessment imposed in a determination which has become final pursuant to this

chapter may be recovered in a civil action brought by the Attorney General. In any such action, no matter
that was raised or that could have been raised in a hearing conducted under § 3803(f) f this title or pur-
suantt lo judicial review under § 3805 of this title may be raised as a defense, and the determination of
amnounts of penalties and aisess emts shall not, be subject to review.

(c) The district courts of the United States have the jurisdiction of any action comnnenced by the
United States under subsection (b) of this section.

(d) Any action under subsection (b) of this section may, without regard to venue requirements, be
joined and consolidated with or asserted as a counterclaim, cross-claim, or setoll" by the United States in
any other civil action which includes as parties the United States and the person against whom such action
may be brought.

(e) The United States Claims Court shall have jurisdiction of any action under subsection (b) of this
section to recover any penalty or assessment if the cause of action is asserted by the United States as a
counterclaim in a matter pending in such court.

(f) The Attorney General shall have exclusive authority to compromise or settle any penalty or
asse.,sment the determination of which is the subject of a pending petition pursuant to § 3805 of this title
or a pending action to recover such penalty or assessment pursuant to this section.

(g)(I) Except as provided in paragraph (2) of this subsection, any amount of penalty or assessment
collected under this chapter shall be deposited as miscellaneous receipts in the Treasury of the United
States.

(2)(A) Any amount of a penalty or assessment imposed by the United States Postal Service under
this chapter shall be deposited in the Postal Service Fund established by section 2003 of title 39.

(B) Any amount of a penalty or assessment imposed by the Secretary of Health an Human Ser-
vices under this chapter with respect to a claim or statement made in connection with old age and 3ur-
vivors benefits under title 11 of the Social Security Act shall be deposited in the Federal Old-Age and Sur-
vivors Insurance Trust, Fund.

(C) Any amount of a penalty or assessment imposed by the Secretary of lhealth and Human Ser-
vices under this chapter with respect to a claim or statement made in connection with disability benefits
under title II of the Social Security Act shall be deposited in the Federal Disability Insurance Trust Fund.

()) Any amount of a penalty or assessment imposed by the Secretary of IHalth and Human Ser-
vices under this chapter with respect to a claim or statement made in connection with benelits under part
A of title XVIII of the Social Security Act shall be deposited in the Federal lospital insurance Trust Fuind.

(E) Any amount of a penalty or assessment imposed by the Secretary of Health and Human Ser-
vices under this chapter with re~pect to a claim or statement made in connection with benefits under part
!1 of title XVIII of the Social Security Act shall be deposited in the Federal Supplementary Medicai
Insurance Trust Fund.

J 3807. Right to Administrative offset
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(a) The amount of any penalty or assessment which has become final under § 3803 of this title, or
for which a judgment has been entered under § 3805(e) or § 3806 of this title, or any amount agreed upon
in a settlement or compromise under § 3803(j) or § 3806(f) of this title, may be collected by administrative
offset under § 3716 of this title, except that an administrative offset may not be made under this subsection
against a refund of an overpayment of Federal taxes, then or later owing by the United States to the per-
son liable for such penalty or assessment.

(b) All amounts collected pursuant to this section shall be remitted to the Secretary of the Treasury

for deposit in accordance with § 3806(g) of this title.

§ 3808. Limitations

(a) A hearing under § 3803(d)(2) of this title with respect to a claim or statement shall be coin-
ineneed within 6 years after the date on which such claim or statement is made, presented, or submitt-ed.

(b) A civil action to recover a penalty or assessment under § 3806 of this title shall be commenced
within 3 years after the date on which the determination of liability for such penalty or s:essment
becomes final.

(c) If at any time during the course of proceedings brought pursuant to this chapter the authority
head receives or discovers any specific information regarding bribery, gratuities, conflict of interest, or other
corruption or similar activity in relation to a false claim or statement, the authority hea.d shall immedi-
ately report, such information to the Attorney General, and in the case of an authority in which an Office
of Inspector General is established by the Inspector General Act of 1978 or by any other Federal law, to the
Inspector General of that authority.

§ 3809. Regulations

Within 180 days after the (late of enactment of this chapter, each authority head shall promulgate rules

and regulations necessary to implen.en. the provisons of this chapter. Such rules and regulations shall --

(1) ensure that. investigating officials and reviewing officials are not responsible for conducting the
hearing required in § 3803(f) of th. title, making the determinations required by subsections (f) and (h) of §
3803 of this title, or making collections under § 3806 of this title; and

(1) require a reviewing official to include in any notice required by § 3803(a)(2) of this title a state-
nient which specifies that the rc-iiewing official has detertnined that there is a reasonable prospect of collect-
ing, from a person with respect to whom the reviewing official is referring allegations of liability in such
notice, the amount for which such person may be liable.

§ 3810. Reports

Not latar than October 31 of each year, each authority head shall prepare and transmit to the appropriate
commnitteeN and .3uibommitteeb of the Congress an annual report summarizing actions taken under this
chapter during the most recent 12-month period endipg September 30. Such report shall include --

(1) a summary of matters referred by the investigating official of the authority to the reviewing
official of the authority under § 380;3(a)(1) of this title during such period;

(2) a summary cf matters transmitted to the Attorney General under § 3803(a)(2) of this title dur-

ing such period;

(3) a summary of ail he.arings conducted by presiding officers under § 1803(f) of this title, and the
results of sucl: hearings, during such period; and

(I) a .immary of thw actions taken (lring .such pericd to '.ollect aly civil I):'Iln'ty of as t- isn,,nt
i inposed inder thi. chapter.
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I § 3811. Effect on other law
(it) Tlim v ch pt-er doew-4 not. (Iintinim I- tlei rempjoniiit y of inuy itgency LoY compl w~I) ith 1-h p~II ro v is4ions of

___ (h) Tii~ chap-r udoev li t i ) r.et the provisions of § .1512 of title 44.

(c) For purposes of this section, the term "agency" has the same meaning as in § 3502(1) of title 44.

§ 381. Prohibition against delegation

Any function, dluty, or responsibility which this chapter specifics be carried out by the Attorney General or
an Assistant Attorney General designated by the Attorney General, shall not be delegated to, or carried out
by. any other officer or employee of the Department of Justice.
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CHAPTER SEVEN

STATUTES

THE ASSIGNMENT OF CLAIMS ACI OF 1940.

31 U.S.C. § 3727

§ 3727. Assignments of Claims

(a) In this section, 'assignment' means --

(1) a transfer or assignment of any part of a claim against the United States Government or of an
interest in the claim; or

(2) the authorization to receive payment for any part of the claim.

(b) An assignment may be made only after a claim is allowed, the amount of the claim is decided,
and a warrant for payment of the claim has been issued. The assignment shall specify the warrant must
be made freely and must be attested to by two witnesses. The person making the assignment shall ack-
nowledge it before an official who may acknowledge a deed, and the official shall certify the assignment.
The certificate shall state that the official completely explained the assignment when it was ack-
nowledged. An assignment under this subsection is valid for any purpose.

(c) Subsection (b) of this section does not apply to an assignment to a financing institution of money
due or to become due under a contract providing for payments totaling at least $1,000 when --

(I) the contract does not forbid an assignment;

(2) unless the contract expressly provides otherwise, the assignment --

(A) is for the entire amount not already paid; _
(B) is made to only one party, except that it may be made to a party as agent or trustee for more

than one party participating in the financing and

(C) may not be reassigned; and
(3) the assignee files a written notice of the assignment and a copy of the assignment with the con-

tracting official or the head of the agency, the surety on a bond on the contract, and any disbursing
official for the contract.

(d) During a war or national emergency proclaimed by the President or declared by law and ended
by proclamation or law, a contract with the Department of Defense, the General Services Administra-
tion, the Department of Energy (when carrying out duties and powers formerly carried out by the
Atomic Energy Commission, or other agency the President designates) may provide, or may be changed
without consideration to provide, that a future payment under the contract an assignee is not subject to
reduction or setoff. A payment subsequently under ,he contract (even after the war or emergency is
ended) shall be assigned without a reduction or setoff for liability of the assignor --

(I) to the Government independent of the contract; or
(2) because of renegotiation, fine, penalty (except an amount that may be collected or withheld

under, or because the assignor does not comply with the contract), taxes, social security contributions,
or withholding or failing to withhold taxes or social security contributions, arising from, or dependent of,
the contract.

(e)(I) An assignee under this section does not have to make restitution of refund, or repay the
amount rcceived because of the liability of the asignor to the Government, that arises from or i%
indepcndent of the contract.

(2) The Government may not collect or reclaim money paid to a person receiving an amount
under an assignment oa allotment of pay or allowa .es authorized by law when liability may exist
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because of the death of the person making the assignment or allotment.
. ,..

. Title 41

§ 15. TRANSFERS OF CONTRACTS; ASSIGNMENTS OF CLAIMS; SET-OFF AGAINST ASSIGNEE

No contract or order, or any interest therein, shall be transferred by the party to whom such con-
tract or order is given to any other party, and any such transfer shall cause the annulment of the contract
or order transferred, so far as the United States is concerned. All rights of action, however, for any
breach of such contract by the contracting parties, are reserved to the United States.

The provisions of the preceding paragraph shall not apply in any case in which the moneys due or
to become due from the United States or from any agency or department thereof, under a contract pro-
viding for payments aggregating $1,000 or more, are assigned to a bank, trust company, or other financ-
ing institution, including any Federal lending agency: Provided (1) That in the case of any contract
entered into prior to October 9, 1940, no claim shall be assigned without the consent of the head of the
department or agency concerned; (2) That in the case of any contract entered into after October 9, 1940,
no claim shall be assigned if it arises under a contract which forbids such assignment; (3) That unless oth-
erwise expressly permitted by such contract any such assignment shall cover all amounts payable under
such contract and not already paid, and shall not be subject to further assignment, except that any such
assignment may be made to one party as agent or trustee for two or more parties participating in such
financing; (4) That in the event of any such assignment, the assignee thereof shall file written notice of
the assignment together with a true copy of the instrument of assignment with (a) the contracting officer
or the head of his department or agency; (b) the surety or sureties upon the bond or bonds, if any, in
connection with such contract; and (c) the disbursing officer, if any, designated in such contract to make
payment.

Notwithstanding any law to the contrary governing the validity of assignments, any assignment
pursuant to this section shall constitute a valid assignment for all purposes. In any case in which monies
due or to become due under any contract are or have been assigned pursuant to this section, no liability
of any nature of the assignor to the United States or any department or agency thereof, whether arising

. from or independently of such contract, shall create or impose any liability on the part of the assignee to
make restitution, refund, or repayment to the United States of any amount heretofore since July 1, 1950,
or thereafter received under the assignment.

Any contract of the Department of Defense, the General Services Administration, the Atomic
Energy Commission, or any other department or agency of the United States designated by the
President, except any such contract under which full payment has been made, may, in time of war or
national emergency proclaimed by the President (including the national emergency proclaimed December
16. 1950) or by Act or joint resolution of the Congress and until such war or national emergency has
been terminated in such manner, provide or be amended without consideration to provide that payments
to be made to the assignee of any moneys due or to become due under such contract shall not be subject
to reduction or set-off, and if such provision or one to the same general effect has been at any time here-
tofore or is hereafter included or inserted in any such contract, payments to be made thereafter to an
assignee of any moneys due or to become due under such contract, whether during or after such war or
emergency, shall not be subject to reduction or set-off for any liability of any nature of the assignor to
the United States or any department or agency thereof which arises independently of such contract, or
hereafter for any liabutty of the assignor on account of (1) renegotiation under any renegotiation statute
or under any statutory renegotiation article in the contract, (2) fines, (3) penalties (which term does not
include amounts which may be collected or withheld from the assignor in accordance with or for failure
to comply with the terms of the contract), or (4) taxes, social security contributions, whether arising from
or independently of such contract.

Except as herein otherwise provided, nothing in this section shall be deemed to affect or impair
rights or obligations heretofore accrued. R.S. 3737; Oct. 9, 1940, c. 779, 1, 5,4 Stat. 1029; May 15, 1951,
c. 75. 65 Stat. 41. (41 U.S.C. § 15)
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COST ACCOUNTING STANDARDS ACT

50 APP. U.S.C. § 2166

§'2166. Termination of Act

(a) Title I [§ 2071 to § 2076 of this Appendix], (except § 104 [§ 2074 of this Appendix]) title III [§
2091 to § 2099 of this Appendix], and title VII [§ 2151 to 2§ 169 of this Appendix], (except § 708, § 714,
and § 719 [§t 2158, § 2163a, and § 2168 of this Appendix]) of this Act, and all authority conferred
thereunder, shall terminate at the close of September 30, 1986, Provided, That all authority hereby or
hereafter extended under title III of this Act [§§ 2091 to 2099 of this Appendix] shall be effective for any

fiscal year only to such extent or in such amounts as are provided in advance in Appropriation Acts.
Section 714 of this Act [§ 2163a of this Appendix], and all authority conferred thereunder, shall terminate
at the close of July 31, 1953. Section 104 [§ 2074 of this Appendix], and titlc II [§ 2031 of this Appen-
dix], and title VI [§§ 2131 to 2137 of this Appendix] of this Act, and all authority conferred thereunder,
shall terminate at the close of June 30, 1953. Titles IV [§§ 2101 of this Appendix] and V [§§ 2121 to
2123 of this Appendix] of this Act, and all authority conferred 'hereunder, shall terminate at the close of
April 30, 1953.

[text of (b) to (d) omitted]

(As amended Apr. 17, 1984, Pub.L. 98-265, § 2, 98 Stat. 149.)

§ 2167. Feasibility study of application of uniform cost accounting standards to defense procurement con-
tracts; consultations; reports

The Comptroller General, in cooperation with the Secretary of Defense and the Director of the
Bureau of the Budget, shall undertake a study to determine the feasibility of applying uniform cost
accounting standards to be used in all negotiated prime contract and subcontract defense procurements of
$100,000 or more. In carrying out such study the Comptroller General shall consult with representatives
of the accounting profession and with representatives of that segment of American industry which is
actively engaged in defense contracting. The results of such study shall be reported to the Committees on
Banking snd Currency and the Committees on Armed Services of the Senate and House of Representa-
tives at the earliest practicable date, but in no event later than eighteen months after the date of enact-
ment of this section [July 1, 1968].
(Sept. 8, 1950, c. 932, Title VII, § 718, as added July 1, 1968, Pub.L. 90-370, § 3, 82 Stat. 279.)

§ 2168. Cost-Accounting Standprds Board

(a) Formation; Comptroller General as chairman; experience of Board members; terms of office;
vacancies; compensation of Board members appointed from private life

There is established, as an agent of the Congress, a Cost-Accounting Standards Board which shall
be independent of the executive departments and shall consist of the Comptroller General of the United
States who shall serve as Chairman of the Board and four members to be appointed by the Comptroller
General. Of the members appointed to the Board, two, of whom one shall be particularly knowvledgeable
about the cost accounting problems of small business, shall be from the accounting profession, one shall
be representative of industry, and one shall be from a department or agency of the Federal Government
who shall be appointed with the consent of the head of the department or agency concerned. The term
of office of each of the appointed members of the Board shall be four years, except that any member
appointed to fill a vacanty in the Board shall serve for the remainder of Ihe term for which his predece%-
sor was appointed. Each member of the Board appiuled from private lfc shall receive compensatin at
the rate of two-hundred-sixtieth of the rate fit,.trihcd fr level IV of the Federal Executive Salary
Schedule [5 U.S.C A § 53151 for eadi day (in.liding Iravel tic) ti wlili fie is engaged in the at iuial
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performance of duties vested in the Board.
r. (b) Appointment and compensation of staff members

The Board shall have the power to appoint, fix the compensation of, and remove an executive
secretaryand two additional staff members without regard to chapter 51, subchapters III and VI of

chapter 53, and chapter 75 of title 5, United States Code, and those provisions of such title relating to
appointment in the competitive service. The executive secretary and the two additional staff members
may be paid compensation at rates not to exceed the rates prescribed for levels IV and V of the Federal
Executive Salary Schedule, respectively [5 U.S.C.A. §§ 5315, 5316].

(c) Appointment and compensation of other necessary personnel

The Board is authorized to appoint and fix the compensation of such other personnel as the Board
deems necessary to carry out its functions.

(d) Utilization of personnel from Federal agencieu or private life
The Board may utilize personnel from the Federal Government (with the consent of the head of

the agency concerned) or appoint personnel from private life without regard to chapter 51, subchapters
III and VI of chapter 53, and chapter 75 of title 5, United States Code, and those provisions of such title
relating to appointment in the competitive service, to serve on advisory committees and task forces to
assist the Board in carrying out its functions and responsibilities under this section.

(e) Compensation of Board members and other personnel from Federal agencies; compensation of
appointees from private life; travel expenses for personnel serving on an intermittent basis

Except as otherwise provided in subsection (a), members of the Board and officers or employees of
other agencies of the Federal Government utilized under this section shall receive no compensation for
their services as such but shall continue to receive the compensation of their regular positions. Appoin-
tees under subsection (d) from private life shall receive compensation at rates fixed by the Board, not to
exceed one two-hundred-sixtieth of the rate prescribed for level V in the Federal Executive Salary
Schedule [5 U.S.C.A. § 5316] for each day (including travel time) in which they are engaged in the
actual performance of their duties as prescribed by the Board. While serving away from their homes or
regular place of business, Board members and other appointees serving on an intermittent basis under this
section shall be allowed travel expenses in accordance with § 5703 of title 5, United States Code.

(f) Cooperation between Board and other Federal departments and agencies
All departments and agencies of the Government are authorized to cooperate with the Board and

to furnish information, appropriate personnel with or without reimbursement, and such financial and
other assistance as may be agreed to between the Board and the department or agency concerned.

(g) Promulgation of cost accounting standards; use of standards by defense contractors and
relevant Federal agencies; conditions for use of standards; inflationary effect of standards and implement-
ing major rules and regulations- report to Congress; contents

The Board shall from time to time promulgate cost-accounting standards designed to achieve uni-
formity and consistency in the cost-accounting principles followed by defense contractors and subcon-
tractors under Federal contracts. Such promulgated standards shall be used by all relevant Federal agen-
cies and by defense contractors and subcontractors in estimating, accumulating, and reporting costs in
connection with the pricing, administrating and settlement of all negotiated prime contract and subcon-
tract national defense procurements with the United States in excess of $100,000, other than contracts or
subcontracts where the price negotiated is based on (1) established catalog or market prices of commer-
cial items sold in substantial quantities to the general public, or (2) prices set by law or regulation. In
promulgating such standards and major rules and regulations for the implementation of such standards,
the Board shall take into account, and shall report to the Congress in the transmittal required by §
719(hX3) of this Act [subsec. (h)(3) of this section] the probable costs of implementation, including
inflationary effects, if any, compared to the probable benefits, including advantages and improvements in
the pricing, administration, and settlement of contracts.

(h) Implementation of cost accounting standards; cost-accounting disclosure by defense contractors
as a condition of contract, mandatory price adjustme.m clause in contract, with interest, for any increased
costs due to contractor's failure to follow cost accounting standards; maximum rate and duration of
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interest; contract dispute; exemptions; effective date of proposed standards and regulations
(1) The Board is authorized to make, promulgate, amend, and rescind rules and regulations for

the, implementation of cost-accounting standards promulgated under subsection (g). Such regulations
shal require defense contractors and subcontractors as a condition of contracting to disclose in writing
theif cost-accounting principles, including methods of distinguishing direct costs from indirect costs and
the basis used for allocating indirect costs, and to agree to a contract price adjustment, with interest, for
any increased costs paid to the defense contractor by the United States because of the defensecontractor's failure to comply with duly promulgated cost-accounting standards or to follow consistently

his disclosed cost-accounting practices in pricing contract proposals and in accumulating and reporting
contract performance cost data. Such interest shall not exceed 7 per centum per annum measured from
the time such payments were made to the contractor or subcontractor to the time such price adjustmentis effiected. If the parties fail to agree as to whether the defense contractor or subcontractor has complied

with cost-accounting standards, the rules and regulations relating thereto, and cost adjustments demanded
by the United States, such disagreement will constitute a dispute under the contract dispute clause.

(2) The Board is authorized, as soon as prac'icable after the date of enactment of this section
[Aug. 15, 1970], to prescribe rules and regulations exempting from the requirements of this section such
classes or categories of defense contractors or subcontractors under contracts negotiated in connection
with national defense procurements as it determines, on the basis of the size of the contracts involved or
otherwise, are appropriate and consistent with the purposes sought to be achieved by this section.

(3) Cost-accounting standards promulgated under subsection (g) and rules and regulations
prescribed under this subsection shall take effect not earlier than the expiration of the first period of sixty
calendar days of continuous session of the Congress following the date on which a copy of the proposed
standards, rules, or regulations is transmitted to the Congress; if, between the date of transmittal and the
expiration of such sixty-day period, there is not passed by the two Houses a concurrent resolution stating
in substance that the Congress does not favor the proposed standards, rules, or regulations. For the pur-
poses of this subparagraph, in the computation of the sixty-day period there shall be excluded the days on
which either House is not in session because of adjournment of more than three days to a day certain or
an adjournment of the Congress sine die. The provisions of this paragraph do not apply to modifications
of cost-accounting standards, rules, or regulations which have become effective in conformity with those
provisions.

(i) Publication in Federal Register of cost-accounting standards and regulations; submission and
consideration of views and comments by interested parties; standards, regulations and modifications
thereof as having full force and effect of law; effective date; exclusion of functions exercised from opera-
tion of specified laws; exemptions

(A) Prior to the promulgation under this section of rules, regulations, cost-accounting standards,
and modifications thereof, notice of the action proposed to be taken, including a des.ription of the terms
and substance thereof, shall be published in the Federal Register. All parties affzc:ed thereby shall be
afforded a period of not less than thirty days after such publication in which to submit their views and
comments with respect to the action proposed to be taken. After full consideration of the views and
comments so submitted the Board may promulgate rules, regulations, cost-accounting standards, and
modifications thereof which shall hve the full force and effect of law and shall be'.ome effective not later
than the start of the second fiscal quarter beginning after the expiration of not less than thirty days after
publication in the Federal Register.

(B) The functions exercised under this section are excluded from the operation of §§ 551, 553-
559, and 701-706 of title 5, United States Code.

(C) The provisions of paragraph (A) of this subsection shall not be applicable to rules and regu-
lationq prescribed by the Board pursuant to subsection (h)(2).

j) Determination of compliance with cost-accounting standards, right of authorized person to
examine and copy relevant records of contractor

For the purpose of determining whether a defense contractor ot ub.ontrat-toi ha., complied with
duly promulgated cost-actounting standards and L..is folloxed .onsistenily his (hsc;osed cost-aU..ounting
practices, any authorized representative of the head of the agenc.Y coz0c.erned, of the Board, or of ihc
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Comptroller General of the United States shall have the right to examine and make copies of any docu-
ments, papers, or records of such contractor or subcontractor relating to compliance with such cost-

n. accounting standards and principles.

(k) Repcrts to Congress by Board

The Board shall report to the Congress, not later than twenty-four months after the date of enact-
ment of this section [Aug. 15, 1970], concerning its progress in promulgating cost-accounting standards
under subsection (g) and rules and regulations under subsection (h). Thereafter, the Board shall make an
annual report to the Congress with respect to its activities and operations, together with such recommen-
dations as it deems appropriate.

(I) Authorization of appropriations

There are authorized tu be appropriated such sums as may be necessary to carry out the provisions
of this section.

(Sept. 8, 1950, c. 932, Title VII, § 719, as added Aug. 15, 1970, Pub.L. 91- 379, Title I, § 103, 84 Stat.
796; Dec. 16, 1975, Pub.L. 94-152, § 7, 89 Stat. 820.)

PROMPT PAYMENT ACT

31 U.S.C. § 3901 et seq..
(Pub.L 97-258) 1982.

DEFINITIONS AND APPLICATION

§ 3901. (a) In this chapter --

(1) 'agency' has the same meaning given that term in § 551(1) of title 5 and includes an entity
being operated, and the head of the agency identifies the entity as being operated only as an instrumental-
ity of the agency to carry out a program of the agency.

(2) 'business concern' means --

(A) a person carrying on a trade or business; and

(B) a nonprofit entity operating as a contractor.

(3) 'proper invoice' is an invoice containing or accompanied by substantiating documentation the
Director of the Office of Management and Budget may require by regulation and the head of the
appropriate agency may require by regulation or contract.

(4) the head of an agency is deemed to receive an invoice on the later of the dates that --

(A) the designated payment office or finance center of the agency actually receives a proper
invoice; or

(B) the head of the agency accepts the applicable property or service.

(5) a payment is deemed to be made on the date a check for the payment is dated.

(6) a contract to rent property is deemed to be a contract to acquire the property.

(b) This chapter applies to the Tennessee Valley Authority. However, regulations prescribed
under this chapter do not apply to the Authority, and the Authority alone is responsible for carrying out
this chapter as it applies to contracts of the Authority. [P.L. 97-452, Jan. 12, 1983, 96 Stsit. 2474]

INTEREST PENALTIES

§ 3902. (a) Under regulations prescribed under § 3903 of this title, the head of an agency acquiring pro-
perty or service from a business concern, who does not pay the concern for each complete delivered
item of property or service by the required payment date, shall pay intercst penalty to the concern on the
amount of the payment duL. The interest shall he computed at thc rate the Secretary of the Ticasury
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establithn.s for interest payments under § 12 of the Contract Disputes Act of 1978 (41 U.S.C. § 611). The
Secretary shall publish each rate in the Federal Register.

(b) Except as provided in § 3906 of this title, the interest penalty shall be paid for the period begin-
ning on the day after the required payment date and ending on the date on which payment is made.
However, a penalty may not be paid if payment for the item is made --

(I) when the item is a meat or meat food product described in § 3903(2) of this title, before the
4th (lay after the required payment date;

(2) when the item is an agricultural commodity described in § 3903(2) of this title, before the 6th
day after the required payment date; or

(3) when the item is not an item referred to in clauses (1) and (2) of this subsection, before the
16th day after the required payment date.

(c) An amount of an interest penalty unpaid after any 30-day period shall be added to the principal
amo)unt of the debt, and a penalty accrues thereafter on the added amount.

(d) This section does not authorize the appropriation of additional amounts to pay an interest
pe,ai y. The head of an agency shall pay a penalty under this section out of amounts made available to
cay ry out the program for which the penalty is incurred.

(e) A recipient of a grant from the head of an agency may provide in a contract for the acquisition
of property or service from a business concern that, consistent with the usual business practices of the
recipient[ ] State and local law, the recipient will pay an interest penalty on amounts overdue under the
contract under conditions agreed to by the recipient and the concern. The recipient may not pay the
penalty from amounts received from an agency. Amounts expended for the penalty may not be counted
toward a matching requirement applicable to the grant. An obligation to pay the penalty is not an obli-
gation of the United States Government. [P.L. 97-452, Jan. 12, 1983, 96 Stat. 2475; P.L. 98-216, Feb. 14,
1984, 98 Stat. 4.]

REGULATIONS

3903. The Director of the Office of Management and Budget shall prescribe regulations to carry out §
3902 of this title. The regulations shall --

(1) provide that the required payment date is --

(A) the date payment is due under the contract fc- the item of property or service provided; or
(B) 30 days after a proper invoice for the amount due is received if a specific payment date is

not established by contract;
(2) for the acquisition of meat or a meat food product (as defined in § 2(a)(3) of the Packers and
.... -* , § pr-ie an rcq-:-I ....... date * ---- than 7 days after

the meat or meat food product is delivered; and

(3) for the acquisition of a perishable agricultural commodity (as defined in § 1(4) of the Perish-
able Agricultural Commodities Ac, 1930 17 U.S.C. § 499a(4)D, provide a required payment date con-
sistent with that Act;

(4) provide szparate required payment dates for a contract under which property or service is
provided in a series of pattia! executions or deliveries to the extent the contract provides for separate
payments for partial e.xecution cr delivery; and

(5) require that, within 15 days aftei an invoice is received, the head of an agency notify the busi-
ness concern of -a de-ect of improprcty in the invoice that would prevent the running of the time period
specified in clause (1)(B) of this section. [P.L. 97-452, Jan 12, 1983, 96 Stat. 2476.1
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S LIMITATIONS ON DISCOUNT PAYMENTS

§ 3904. The head of an agency offered a discount by a business concern from an amount due under a
contract for property or service in exchange for payment within a specified time may pay the discounted
amount only if payment is made within the specified time. The head of the agency shall pay an interest
penalty on an amount remaining unpaid in violation of this section. The penalty accrues as provided
under §§ 3902 and 3903 of this title, except that the required payment date for the unpaid amount is the

rlast day specified in the contract that the discounted amount may be paid. [P.L. 97452, Jan. 12, 1983, 96
Stat. 2476]

REPORTS

§ 3905. (a) By the 60th day after the end of each fiscal year, the head of each agency shall submit to the

Director of the Office of Management and Budget a report on interest penalty payments made under this
chapter during that fiscal year. The report shall include the number, amounts, and frequency of the pay-
ments and the reasons the payments were not avoided by prompt payment.

(b) By the 120th day after the end of each fiscal year, the Director shall submit to the Committees
on Governmental Affairs, Appropriations, and Small Business of the Senate and the Committees on
Government Operations, Appropriations and Small Business of the House of Representatives a report on
agency compliance with this chapter. The report shall include a summary of the report of each agency
submitted under subsection (a) of this section and an analysis of progress made in reducing interest
penalty payments by that agency from prior years. [P.L. 97-452, Jan 12, 1983, 96 Stat. 2476.]

RELATIONSHIP TO OTHER LAWS

§ 3906. (a) A claim for an interest penalty not paid under this chapter may be filed under § 6 of the Con-
tract Disputes Act of 1978 (41 U.S.C. § 605).

* -(bXl) An interest penalty under this chapter does not continue to accrue --
(A) after a claim for a penalty is filed under the Contract Disputes Act of 1978 (41 U.S.C. 1 601

et seq.); or

(B) for more than one year.
(2) Paragraph (1) of this subsection does not prevent an interest penrlty from accruing under § 12

of the Contract Disputes Act of 1978 (41 U.S.C. § 611) after a penalty stops accruing under this chapter.
A penalty accruing under § 12 may accrue on an unpaid contract payment and on the unpaid penalty
under this chapter.

(c) Except as provided in § 3904 of this title, this chapter does not require an interest penalty on a
payment that is not made because of a dispute between the head of an agency and a business concern
over the amount of payment or compliance with the contract. A claim related to the dispute, and
interest payable for the period during which the dispute is being resolved, is subject to the Contract
Disputes Act of 1978 (41 U.S.C. § 601 et seq.). (P.L. 97-452, Jan. 12, 1983, 96 Stat. 2477.]
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CHAPTER EIGHT

10U.S.C. '§ 2325 Preference for Nondevelopmental Items

(a) Preference. -- The Secretary of Defense shall ensure that, to the maximum extent practicable --

(1) requirements of the Department of Defense with respect to a procurement of supplies are
stated in terms of --

(A) functions to be performed;

(B) performance required; or

(C) essential physical characteristics;
(2) such requirements are defined so that nondevelopmentel items may be procured to fulfill such

requirements; and

(3) such requirements are fulfilled through the procurement of nondevelopmental items.
(b) Implementation. -- The Secretary of Defense shall cacry out this section through the Under

Secretary of Defense for Acquisition, who shall have responsibility for its effective implementation.
(c) Regulations. -- The Secretary of Defense shall prescribe regulations to carry out this section.

(d) Definition. -- In this section, the term 'nondevelopmental item' means

(1) any item of supply that is available in the commercial marketplace;
(2) any previously-developed item of supply that is in use by a department or agency of the

United States, a State or local government, or a foreign government with which the United States has a
mutual defense cooperation agreement;

(3) any item of supply described in paragraph (I) or (2) that requires only minor modification in
order to meet the requirements of the procuring agency; or

(4) any item of supply that is currently being produced that does not meet the requirements of "
paragraph (1), (2), or (3) solely because the item --

(A) is not yet in use; or

(B) is not yet available in the commercial marketplace.

(Defense Acquisition Improvement Act of 1985)
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CHAPTER NINE

CHAPTER TEN

CHAPTER ELEVEN

No Statutes

2
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CHAPTER TWELVE

STATUTES

PATENTS

35 U.S.C. §§ 100,101

§ 100. Definitions

When used in this title unless the context otherwise indicates--

(a) The term 'invention* means invention or discovery.

(b) The term 'process' means process, art or method, and includes a new use of a known proc-ss,
machine, mamufacture, composition of matter, or material.

(c) The terms 'United States" and 'this country' mean the United States of America, its territories
and possessions.

(d) The word 'patentee' includes not only the patentee to whom the patent was issued but also
the successors in title to the patentee. July 19, 1952, c. 950, 1, 66 Stat. 797.

§ 101. Inventions Patentable

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the condi-
tions and requirements of this title. July 19, 1952, c. 950, § 1, 66 Stat. 797.
NOTE: see Armed Sirvice Procurement Act (10 U.S.C. § 2301, et seq.) for Data statutes

TITLE 10

Chapter 141. Miscellaneous Procurement

§ 2386. Copyrights, patents, lesigns, etc.; acquisition

Funds appropriated for a military department available for making or procuring supplies may be
used to acquire any of the following if the acquisition relates to supplies or processes proauced or used
by or for, or useful to, that department:

(1) Copyrights, patents, and applications for patents.

(2) Licenses under copyrights, patents, and applications for patents.

(3) Designs. processes, and manufacturing da,a.
(4) Releases, before suit is brought, for past infringement of patents or copyrights. As amended

Sept. 8, 1960, Pub.L. 86.126, § 3, 74 Stat. 855.
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PATENT INFRINGEMENT

... >,"28 U.S.C. § 1498

§ 1498. Patent ani copyright 2.1

(a) Whenever an invention described in and covered by a patent of the United States is used or
manufactured by or for the United States without license of the owner thereof or lawful right to use or
manufacture the same, the owner's remedy shall be by action against the United States in the United
States Claims Court for the recovery of his reasonable and entire compensntion for such use and
manufacture.

For the purposes of this section, the use or manufacture of an invention described in and covered
by a patent of the United States by a contractor, a subcontractor, or any person, /rin, or corpzration f6r
the Government and with the authorization or consent of the Government, shall be construed as use or
manufacture for the United States.

The court shall not award compensation under this section if the claim is based on the use or
manufacture by or for the United Statas of any article owned, leased, used by, or in the povesion of the
United States prior to July 1, 1918.

A Government employee shall have the right to bring suit against the Government under this sec-
tion except where he was in a position to order, influence, or induce use of the invention by the Govern-
ment. This section shall not confer a right of action on any patentee or any assignee of 3uch patentee
with respect to any invention discovered or invented by a petaon while in the employment or service of
the United States, where the invention was related to the official functions of the employee, in cases in
which such functions included research and development, or in the making of which Government tinie,
materials or facilities were used.

(b) Hereafter, whenever the copyright in any work protected under the copyright laws of the
S United States shall be infringed by the United States, by a corporation owned or controlled by the

United States, or by a contractor, subcontractor, or any person, firm, or corporation acting for the
Government and with the authorization or consent of the Government, the exclusive remedy of the
owner of such copyright shall be by action against the United States in the Claims Court for the
recovery of his reasonable and entire compensation as damages for such infringement, including the
minimum statutory damages as set forth in § 504(c), of title 17, United States Code: Provided, That a
Government employee shall have a right of action against the Government under this subsection except
where he was in a position to order, influence, or induce use of the copyrighted work by the Govern-
ment: Provided, however, That thi3 subsection shall not confer a right of action on any copyright owner
or any assignee of such owner with respect to any copyrighted work prepared by a person while in the
employment or service of the United States, where the copyright-d work was prepared as a pert Df the
official functions of the employee, or in the preparation of which Government time, material, or facilities
were used: And provided further, That before such action Pgainst the United States has been instituted
the appropriate corporation owned or controlled by the United States or the head of the appropriate
department or agency of the Government, as the case may be, is authorized to enter into an agreement
with the copyright owner in full settlement and compromise for the damages accruing to him by reason
of such infringement and to settle the claim administratively out of available appropriations.

Except as otherwise provided by law, no recovevy shall be hbd for any infringement of a copyright
covered by this subsection committed more than three years prior to the fling of the complaint or coun-terclaim for infringement in the action, except that the period between the date of receipt of a written

* c a claim for compensation by the Department or agency of toe Government or corporation owned or con-
trolled by the United States, as the case may be, having authority to settle such claim and the date'of
mailing by the Government of a notice to the claimant that his claim has been denied shall not be
cotinted as a part of the three years, unless suit is brougl.t before the last-mentioned date.
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(c) The provision of this section shall not apply to any claim arising in a foreign country. As
amended Oct. 31, 1951, C. 655, § 50(c), 65 Stat. 727; July 17, 1952, C. 930, 66 Stat. 757; Sept. 8, 1960,
Pub. L. 86-726, § 1, 4, 74 Stat. 855, 856.

(d) Hereafter, whenever a plant variety protected by a certificate of plant variety protection under
the laws of the United States shall be infringed by the United States, by a corporation owned or con-
trolled by the United States, or by a contractor, subcontractor, or any person, firm, or corporation ncting
for the Government and with the authorization and consent of the Government, the exclu'ive remedy of
the owner of such certificate shall be by action against the United States in the Claims Court for the
recovery of his reasonable and entire compensation as damages for such infringement: Provid,!d, That a
Government employee shall have a right of action against the Government under this subsection except
where he wcs in a position to order, influence, or itduce use of the protected plant variety by the
Government: Frovided, however, That this subsectiou sh.il not confer a right of action on any certificate
owner or any asaignee of such owner with respect to any protected plant variety made by a person while
in the emDloyment or sevrice of the United States, where such variety was prepared as a part of the
official functions of the employee, or in the preparation oi" which Government time, material, or facilities
were sksed: And provided further. That before such action against the United States has been instituted,
the appropriate corporation owned or cortrolled by the Uniied States or the head of the appropriate
agency of the Government, as the ctse Tay be, ig athorized to enter into an agreement with the
c-.rtificate owner in full settlement and compromise, for the damages accrued to him by reason of such
infringement and to settl- the claim administratively out of pvailable appropriations.

(As amended Oct. 19, 1976, Pub.L. 94-553, § 105(c), 90 Stat. 2599; Apr. 2, 1982, Pub.L. 97-164, Title I, §
133(d), 96 Stat. 40.)

Technical Data -- see -- Chapter 1 3tatutes, Office of Federal Procurement Policy Act, § 21.
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CHAPTER THIRTEEN

STATUTES

THE MILLER ACT

(40 U.S.C. § 270)

§ 270a. Bonds of Contrectors for Public Bull .lnp or Works; Waiver of Bonds Covering Contract Per.
formed Is Foreign Country

(a) Before any contract, etceeding $25,000 in amount, for the construction, alteration, or repair of
any pubEc building or public work of the United States is awarded to any person, such person shall fur-
nish to the United States the following bonds, which shall become binding upon the award of the con-
tract to such person, who is hereiriafter designated as 'contractor' (P.L. 95-585, Nov 2, 1978):

(1) A performance bond with a surety or sureties satisfactory to the officer awarding such con-
tract, and in such amount as he shall deem adequate, for the protection of the United States.

(2) A payment bond with a surety or sureties satisfactory to such officer for the protection of all
persons supplying labor and material in the prosecution of the work provided for in said contract for the
use of each such person. Whenever the total amount payable by the terms of the contract shall be not
more than $1,000,000, the said payment bond shall be in a sum of one-half the total amount payable by
the terms of contract. Whenever the total amount payable by terms of the contract shall be more than
$1,000,000 and not more than $5,000,000, the said payment bond shall be in a sum of 40 per centum of
the total amount payable by the terms of the contract. Whenever the total amount payable by the terms
of the contract shall be more than $5,000,000, the said paymnt bond shall be in the sum of S2,500,1300.

(b) The contracting officer in respect of any contract is authorized to waive the requirement of a
performance bond and payment bond for so much of the work under such contract as is to be performed
in a foreign country if he finds that it i3 impracticable for the contractor to furnish such bonds.

(c) Nothing in this section shall be construed to limit the authority of any contracting officer to
require a performance bond or other security in addition to those, or in cases other than the cam
specified in subsection (a) of this section. Aug 24, 1935, c. 642, 1, 49 Stat. 7Q3.

(d) Every performance bond required under this section shall specifically provide coverage for
taxes imposed by the United States which are collected, deducted, or withheld from wages paid by the
contractor in carrying out the contract with respect to which such bond is furnished. However, the
United States shall give the surety or sureties on such bond written noice, with respect to any such
unpaid taxes attributable to any period, within ninety days after the date when such contractor files a
return for such period, except that no such notice shall be given more thnn one hundred and eighty days
from the date when a return for the period was required to be filed under the Internal Revenue Code of
1954. No suit on such bond for such taxes shall be commenced by the United States unless notice is
given as provided in the preceding sentcnce, and no such suit shall be commenced after the expiration of
one year after the day on which such notice is given. (P.L. 89-719, Title 1. § 105(b), Nov. 2, 1966, 80
Stat. 1139; P.L 95-585, Nov. 2, 1978, 92 Stat. 2484)

§ 270b. Same; Rights of Persons Furvishing Labor or Material,
(a) Every person who has furnished labor or material in the prosecittion of the work provided for

in such contract, in respect of which a payment bond in fbrnished under § 270a of this title and who has
not been paid in full therefor before the expiration of a petiod of ninety days after the day on which the
last of the labor was donie or performed by him or materia! was furnished or supplied by nim for which
such claim is made, shall have the right to sue on such paymcnt bond for the amount, or the balance
thereof, unpaid at the time of instituwion of such suit and to prosecute said action to final execution and
judgment for the sum or sums justly due him: Prot,ided, however, That eny person having direct
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contractual relationship with a subcontractor but no contractual relationship express or implied with the
contractor furnishing said payment bond shall have a right of action upon the said payment bond upon
giving written notice to said contractor within ninety days from the date on which such person did or -
performed the last of the labor or furnished or supplied the last of the material for which such claim is
made, stating with substantial accuracy the amount claimed and the name of the party to whom the
material was furnished or supplied or for whom the labor was done or performed. Such notice shall be
served by mailing the same by registered mail, postage prepaid, in an envelope addressed to the contrac-
tor at any place he maintains an office or conducts his business, or his residence, or in any manner in
Which theUnited States Marshal of the district in which the public improvement is situated is authorized
by law to serve summons.

(b) Every suit instituted under this section shall be brought in the name of the United States for the
use of the person suing, in the United States District Court for any district in which the contract was to
be performed and executed and not elsewhere, irrespective of the amount in controversy in such suit, but
no such suit shall be commenced after the expiration of one year after the day on which the last of the
labor was performed or material was supplied by him. The United States shall not be liable for the pay-
ment of any costs or expenses of any such suit. As amended Aug 4, 1959, Pub. L. 86-135, § 1, 73 Stat.
279.

§ 270c. Same; Right of Person Furnishing Labor or Materlalto Copy of Bond.
The department secretary or agency head of the contracting agency is authorized and directed to

furnish to any person making application therefor who submits an affidavit that he has supplied labor or
materials for such work and payment therefor has not been made or that he is being sued on any such
bond, a certified copy of such bond and the contract for which it was given, which copy shall be prima
facie evidence of the contents, execution and deiivery of the original. Applicants shall pay for such
certified copies such fees as the department secretary or agency head of the contracting agency fixes to
cover the cost of preparation thereof.

(As amended Apr. 18, 1984, Pub.L. 98-269, 98 Stat. 156.)

§ 270d. Same; definition of "Person" in §§ 270a, 270b, and 270c.
The term "person" and the masculine pronoun as used in §§ 270a-270c of this title shall include all

persons whether individuals, associations, copartnerships, or corporations. Aug. 24, 1935. c. 642, 4, 49
Stat. 794.

§ 270e. Same; Waiver of §§ 270a-270d with respect to Army, Navy, Air Force, or Coast Guard Contracts.
The Secretary of the Army, the Secretary of the Navy, the Secretary of the Air Force, or the

Secretary of the Treasury may waive §§ 270a-270d of this title with respect to cost-pluc-a-fixed fee and
other cost-type cont,'acts for the construction, alteration, or repair of any public building or public work
of the United States and with respect to contracts for the manufacturing, producing, furnishing, construc-
tiott, alteration, repair, processing, or assembling of vessels, aircraft, munitions, material, or supplies of
any ki.d or nature for the Army, Navy, Air Force, or Coast Guard, respectively, regardless of the terms
of such contracts as to payment or title. As amended June 3, 1955, c 129, 69 Stat. 83.

§ 270f. SAme; waive of prov inlons for contracts respectig vessels

The Secretary of Transportation may waive § 270a to 210d lof thi% titloe, with respect to contracts
for the construction, alteration, or repair, of vessel. o any kind or nalitre, entered into pursuant to the
Act of June 30, 1932 (47 Stat. 382, 417-418), as amended [31 U.S C A. §§ 686, 686b], the Merchant
Marine Act, 1936 [46 U.S.C.A. § 1101 et .eq.j. or the Merchant Ship Sles Act of 1946 [50 App. U.S.C.A.
§ 1735 et seq.]. regardless o" the terms of such contracts as to payment or title.
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(Apr. 29. 1941, c. 81, § 2, as added Oct. 21, 1970, Pub.L. 91-469, §§ 39, 84 Stat. 1036, and amended Aug.
6, 1981, Pub.L. 97-31, § 12(12), 95 Stat. 154.)

DAVIS-BACON ACT

40 U.S.C. § 276a

§ 276a. RATE OF WAGES FOR LABORERS AND MECHANICS.

(a) The advertised specifications for every contract in excess of $2,000, to which the United States
or the District of Columbia is a party, for construction, alterations, and/or repair, including painting and
decorating of public buildings or public works of the United States or the District of Columbia within
the geographical limits of the States of the Union, or the District of Columbia, and which requires or
involves the employment of mechanics and/or laborers contain a provision stating the minimum wages to
be paid various classes of laborers and mechanics which shall be based upon wages that will be deter-
mined by the Secretary of Labor to be prevailing for the corresponding classes of laborers and mechanics
employed on projects of a character similar to the contract work in the city, town, village, or other civil
subdivision of the State, in which the work is to be performed, or in the District of Columbia if the work
is to be performed there; and every contract based upon these specifications shall contain a stipulation
that the contractor or his subcontractor shall pay all mechanics and laborers employed directly upon the
site of the work, unconditionally and not less often than once a week, and without subsequent deduction
or rebate on any account, the full amounts accrued at time of payment, computed at wage rates not less
than those stated in the advertised specifications, regardless of any contractual relationship which may be
alleged to exist between the contractor or subcontractor and such laborers and mechanics, and that the
scale of wages to be paid shall be posted by the contractor in a prominent and easily accessible place at
the site of the work; and the further stipulation that there may be withheld from the contractor so much
of accrued payments as may be considered necessary by the contracting officer to pay to laborers and
mechanics employed by the contractor or any subcontractor on the work the difference between the rate
of wages required by the contract to be paid laborers and mechanics on the work and the rates of wages
received by such laborers and mechanics and not refunded to the contractor, subcontractor, or their
agents.

(b) As used in § 276a to § 276a-5 of this title the terms "wages" and "prevailing wages" shall
include --

(1) the basic hourly rate of pay; and

(2) the amount of --
(A) the rate of contribution irrevocably made by a contractor or subcontractor to a trustee or to

a third person pursuant to a fund, plan, or program; and
*(B) the rate of costs to the contractor or subcontractor which may be reasonably anticipated in

providing benefits to laborers and mechanics pursuant to an enforceable commitment to carry out a finan-
cially responsible. plan or program which was communicated in writing to the laborers and mechanics
affected, for medical or hospital care, pensions or retirements or death, compensation for injuries or ill-
ness resulting from occupational activity, or insurance to provide any of the foregoing, for employment
benefits, life insurance, disability and sickness insurance, or accident insurance, for vacation and holiday

L. pay, for defrayinil costs of apprenticeship or other similar programs, or for other bona fide fringe berefits,
but only where the contractor or subcontractor is not required by other Federal, State, or local law to
provide any of such benefits; Provided, that the obligation of a contractor or subcontractor to make pay-
ment in accordance with the prevailing wage determinations of the Secretary of Labor, insofar as §
276a-5 of this title and other Acts incorporating §§ 276a to 276a-5 of this title by reference are con-
cerned, may be discharged by the making of payments in cash, by the making of contributions of a type
referred to in paragraph (2)(A), or by the assumption of an enforceable commitment to bear the costs of
a plan or program of a type referred to in paragraph (2)(B), or any combination thereof, where the
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aggregate of any such payments, contributions, and costs is not less than the rate of pay described in
paragraph (1) plus the amount referred to in paragraph (2).

In determining the overtime pay to which the laborer or mechanic is entitled under any Federal -
law; his regular or basic hourly rate of pay (or other alternative rate upon which premium rate of over-
time compensation is computed) shall be deemed to be the rate computed under paragraph (1), except
that where the amounts of payments, contributions, or costs incurred with respect to him exceeds the
prevailing wage applicable to him under § 276a to § 276a-5 of this title, such regular or basic hourly rate
pay (or other alternative rate) shall be arrived at by deducting from the amount of payments, contribu-
tions, or costs actually incurred with respect to him, the amount of contributions or costs of the types
described in paragraph (2) actually incurred with respect to him, or the amount determined under para-
graph (2) but not actually paid, whichever amount is the greater. As amended July 12, 1960, Pub. L. 86-
624, § 26, 74 Stat. 418; July 2, 1964, Pub. L. 88-349, § 1, 78 Stat 238.

§ 276a-1 TERMINATION OF WORK ON FAILURE TO PAY AGREED WAGES: COMPLETION OF
WORK BY GOVERNMENT.

Every contract within the scope of § 276a to § 276a-5 of this title shall contain the further provi-
sions that in the event it is found by the contracting officer that any laborer or mechanic on the site of
the work covered by the contract has been, or is being, paid a rate of wages less than the rate of wages
required by the contract to be paid as aforesaid, the Government may, by written notice to the contrac-
tor, terminate his right to proceed with the work or such part of the work as to which there has been a
failure to pay said required wages and to prosecute the work to completion by contract or otherwise, and
the contractor and his sureties shall be liable to the Government for any excess costs occasioned the
Ggvernment thereby. Mar. 3, 1931, c. 411 § 2, as added Aug. 30, 1935, c. 825, 49 Stat. 1011.

§ 276a-2 PAYMENT OF WAGES BY COMPTROLLER GENERAL FROM WITHHELD PAYMENTS; -.
LISTING CONTRACTORS VIOLATING CONTRAUS.

(a) The Comptroller General of the United States is authorized and directed to pay directly to
laborers and mechanics from any accrued payments withheld under the terms of the contract any wages
found to be due laborers and mechanics pursuant to §§ 276a and 276a-5 of this title; and the Comptroller
General of the United States is further authorized and is directed to contribute a list of all departments of
the Government giving the names of persons or firms whom he has found to have disregarded their obli-
gation to employees and subcontractors. No contract shall be awarded to the persons or firms appearing
on this list or to any firm, corporation, partnership, or association in which such persons or firms have an
interest until three year, have elapsed from the date of publication of the list containing the names of
such persons or firms.

(b) If the accrued payments withheld under the terms of the contract, as aforesaid, are insufficient
to reimburse all the laborers and mechanics with respect to whom there has been a failure to pay the
wages required pursuant to § 276a-5 of this title, such laborers and mechanics shall have the right of
action and/or of intervention against the contractor and his sureties conferred by law upon persons fur-
nishing labor or materials, and in such proceedings it shall be no defense that such laborers and mechan-
ics accepted or agreed to accept less than the required rate of wages or voluntarily made refunds. Mar.
3, 1931, c. 411, § 3, as added Atig. 30, 1935, c. 825, 49 Stat. 1011.

§ 276a-3. EFFECT ON OTHER FEDERAL LAWS.
Sections 276a to 276a-5 of this title shall not be construed to supercede or impair any authority oth-

erwise granted by Federal law to provide for the establishment of specific wage rates. Mar. 3, 1931, c
411, § 4, as added Aug. 30, 1935. c. 825, 49 Stat. 1011.

§ 276a-4. EFFECTrIVE DATE OF § 276a to § 276a-5.
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SSections 276a to 276a-5 of this title shall take effect thirty days after August 20, 1935, but shall not
affect ny contract then existing or any contract that may thereafter be entered into pursuant to invita-
tions for bids that are outstanding on August 30, 1935. Mar. 3, 1931, c. 411, § 5, as added Aug. 30, 1935,
c.'825, 49 Stat. 1011.

§ 276a-5. SUSPENSION OF § 276. to § 276a-S DURING EMERGENCY.

In the event of a national emergency the President is authorized to suspend the provisions of §1
276a to 276a-5 of this title. Mar. 3, 1931, c. 411, § 6, as added Aug. 30, 1935, c. 825, 49 Stat. 1011.

§ 276a.6. APPROPRIATION.

§ 276a-7. APPLICATION OF § 276a THROUGH 276a-5 TO CONTRACTS ENTERED INTO
WITHOUT REGARD TO § 5 OF TITLE 41.

The fact that any contract authorized by any Act is entered into without regard to § 5 of Title 41,
or upon a cost-plus-a-fixed-fee basis or otherwise without advertising for proposals, shall not be construed
to render inapplicable the provisions of § 276a to § 276a-5 of this title, if such Act would otherwise be
applicable to such contract.

Mar. 23, 1941, 12 Noon, c. 26, 55 Stat. 53; Aug. 21, 1941, c. 395, 55 Stat. 658.

§ 276b. Repealed. June 25, 1948, c. 645, § 21, 62 Stat. 862, eff. Sept. 1, 1948

§ 276c. Regulations governing contractors and subcontractors
The Secretary of Labor shall make reasonable regulations for contractors and subcontractors

engaged in the construction, prosecut" n, completion or repair of public buildings, public works or build-
ings or works financed in whole or i, . art by loans or grants from the United States, including a provi-
sion that each contractor and subcontractor shall furnish weekly a statement with respect to the wages
paid each employee during the preceding week. Section 1001 of Title 18 shall apply to such statements.

June 13, 1934, c. 482, § 2, 48 Stat. 948; May 24, 1949, c. 139, § 134, 63 Stat. 108; Aug 28, 1958, Pub.L.
85-800, § 12, 72 Stat. 967.

ANTI-KICKBACK ACTS

(18 U S.C. § 874)
(41 U.S.C. §§ 51-54)

18 U.S.C. § 874. KICKBACKS FROM PUBLIC WORKS EMPLOYEES.
Whoever, by force, intimidation, or threat of procuring dismissal from employment, or by any other

manner whatsoever induces any person employed in the construction, prosecution, completion, or repair
of any public building, public work, or building or work financed in whole or part by loans or grants
from the United States, to give up any part of the compensation to which he is entitled under his con-
tract of employment, shall be fined not more than S5,000 or imprisoned not more than five years, or both.
June 25, 1948, c. 645, 62 Stat. 740.
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ANTI KICKBACK ACT OF 1986.
41 U.S.C. §§ 51-54 § 2250.

§ 1. This Act may be cited as the 'Anti-Kickback Act of 1986'.

DEFINITIONS
§ 2 Asrused in this Act:

(1) The term 'contracting agency' when used with respect to a prime contractor, means any
department, agency, or establishment of the United States which enters into a prime contract with a
prime contractor.

(2) The term 'kickback' means any money, fee, commission, credit, gift, gratuity, thing of value,
or compensation of any kind which is provided, directly or indirectiy, to any prime contractor, prime
contractor employee, subcontractor, or subcontractor employee for the purpose of improperly obtaining
or rewarding favorable treatment in connection with a prime contract or in connection with a subcon-
tract relating to a prime contract.

(3) The term 'person' means a corporation, partnership, business association of any kind, t'ust,
joint-stock company, or individual.

'(4) The term 'prime contract' means a contract or contractual action entered into by the United
States for the purpose of obtaining supplies, materials, equipment, or services of any kind.

(5) The term 'prime contractor' means a person who has entered into a prime contract with the
United States.

(6) The term 'prime contractor employee' ineans any officer, partner, employee or agent of a
prime contractor.

(7) The term 'subcontract' means a contract or contractual action entered into by a prime con-
tractor or subcontractor for the purpose of obtaining supplies, materials, equipment, or services of any -
kind under a prime contract.

(8) The term 'subcontractor' --

(A) means any person, ether than the prime contractor, who offers to furnish or furnishes any
supplies, materials, cquipmert, or service.3 of any kind under a prime contract or a subcontract entered
into in connection with such prime contract; and

(B) includes any person who offers to furnish or furnishes general supplies to the prime con-
tractor or a higher tier subcontractor.

(9) Thr term 'subcontractor employee' mears any oflcer, partner, employee, or agent of a sub-
contractor.

PROHIBITED CONDUCT
§ 3. !t is prohibited for any person --

(!) to provide, atte-mpt to provide, or offer to provide any kickback,
(2) to solicit, accept, or r'tempt to accept any kickback; or
(3) .3 inrlude, directly or indirectly, the anount of any kickbnck prohibited by clause (I) or (2) in

:he contract price charged by at subcontract)r t, a prime contractor or a higher tier subcontractor or in
the contract price charged -y a prime contrcctnr to the United States.

CRIMINAL PENALTIES
§ 4. Any person who knowirgly and willfully engages in conauct pro:ibited by § 3 shall be imprisoned

for not more than 10 years or shall be subject to a fine in accordance with title 18, United States Code.
or both.
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CIVIL ACTION
9 5.(a)(1) The United States may, in a civil action, recover a civil penalty from any peraon who know-

ingly engages in conduct prohibited by § 3. The amount of such civil penalty shall be -

(A) twice the amount of each kickback involved in the violation; and

(B) not more than $10,000 for each occurrence of prohibited conduct.

(2) The United States may, in a civil action, recover a civil penalty from any person whose
employee, subcontractor or subcontractor employee violates § 3 by providing, accepting, or charging a
kickback. The amount of such civil penalty shall be the amount of that kickback.

(b) A civil action under this section shall be barred unless the action is commenced within 6 years
after the later of (1) the date on which the prohibited conduct establishing the cause of action occurred,
and (2) the date on which the United States first knew or should reasonably have known that the prohi-
bited conduct had occurred.

ADMINISTRATIVE OFFSETS

§ 6.(a) A contracting officer of a contracting agency may offset the amount of a kickback provided,
accepted, or charged in violation of § 3 against any moneys owed by the United Statm to the prime con-
tractor under the prime contract to which such kickback relates.

(bXl) Upon direction of a contacting officer of a contracting agency with respect to a prime con-
tract, the prime contractor shall withhold from any sums owed to a subcontractor under a subcontract of

the prime contract the amount of any kickback which was or may be offset against that prime contractor
under subsection (a).

(2) Such contracting officer may order that sums withheld under paragraph (1)--

(A) be paid over to the contracting agency; or

(B) if the United States has already offset the amount of such sums against that prime contractor,
be retained by the prime contractor.

(3) the prime contractor shall notify the contracting officer when an amount is withheld and
retained under paragraph (2XB).

(c) An offset under subsection (a) or a direction or order of a contracting officer under subsection
(b) is a claim by the Government for the purposes of the Contract Disputes Act of 1978.

(d) As used in this section, the term 'contracting officer' has the meaning given that term for the
purposes of the Contract Disputes Act of 1978.

CONTRACTOR RESPONSIBILITIES
§ 7.(a) Each contracting agency shall include in each prime contract awarded by such agency a require-

ment that the prime contractor shall have in vlace and follow reasonable procedures designed to prevent
and detect violations of § 3 in its own operations and direct business relationship3.

(b) Each contracting agency shall include in each prime contract awarded by such agency a
requirement thtt the prime contractor shall cooperate fuliy with any Federal Government agency investi-
gating a violation of § 3.

(cXIXA) Whenever a prime contractor or subcontractor has reasonable grounds to believe that a
violation of § 3 may have occurred, the prime contractor or subcontractor shall promptly report the pos-
sible violation in writing.

(B) A contractor shall make the reports required by subparagraph (A) to the inspector general
of the contracting agency, the head of the contracting agency if the agency does not have an inspector
gneral, or the Department of Justice.

(2) In the case of an administrative or contractual action to suspend or dzbar any person who is
eligible to enter into contrzicts with the Federal Government, evidence that su:h person hus supplied
information to the United States pursuant to paragraph (1) shall be favorable evidence of such peron's
responsibility for the purposes of Federal procurement laws and regulations.
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INSPEU ON AUTHORITY
§ 8. For the purpose of ascertaining whether there has been a violation of § 3 with respect to any prime

contract, the General Accounting Office and the inspector general of the contracting agency, or a
representative of such contracting 2gency designated by the head of such agency if the agency does not
have an inspector general, shall have access to and may inspect the facilities and audit the books and
records, including sny electronic data or records, of any prime contractor or subcontractor under a
prime contract awarded by such agency.

(Enacted Oct. 7, 1986. P.L. 99-634.)

THE WALSH-HEALEY PUBLIC CONTRACTS ACT

41 U.S.C. § 35, et seq.

§ 35. CONTACrS FOR MATERIALS, ETC., EXCEEDING $10,000; REPRESENTATIONS AND
STIPULATIONS.

In any contract made and entered into by any executive department, independent esttblishment, or
other agency or instrumertality of the United States, or by the District of Columbia, or by any corpora-
tion all the stock of which is beneficially owned by the United States (all foregoing being hereinafter
designated as agencies of the United States), for the manufacture or furnishing of materials, supplies, arti-
cles, and equipment in any amount exceeding $10,000 there shall be included the following representa-
tions and stipulations:

(a) That the contractor is the manufacturer of or a regular dealer ir, the materials, supplies, articles,
or equipment to be manufactured or used in the performance of the contract;

(b) That all persons employed by the contractor in the manufacture or furnishing of the materials,
supplies, articles, or equipment used in the performance of the contract will be paid, without subsequent b
deduction or rebate on any account, not less than the minimum wages as determined by the Secretary of
Labor to be the prevailing minimum wages for perons employed on similar work or in the particular or
similar industries or groups of industries currently operating in the locality in which the material, sup-
plies, articles, or equipment are to be manufactured or furnished under said contract;

(c) That no person employed by the contractor in the manufacture or furnishing of the materials,

supplies, articles, or equipment used in the perf'ornmance of the contract shall be permitted to work in
excess of forty hours in any one week: Provided, that the provisions of this subsection shall not apply to
any employer who shall have entered into an agrtement with his employees pursuant to the provisions of
paragraphs (1) or .2) of subsection (b) of § 207 of Title 29;

(d) That no male person under sixteen years of age and no female person under eighteen years of
age and no convict labor will be employed by the contractor in the manufacture or production or fur-
nishing of ar.y of the materiels, supplies, articles, or equipment :ncluded in such contract, except that this
section, or rny other law or Execttive order containing similar prohibitions against purchase of goods by
the Federal Government, shall not apply to coiivict labor which satisfies the conditions of § 1761(c) of
Title 18, (as amended Pub. L. 90.-351, Title I, § S27(b), as added Dec. 27, 1979, Pub. L. 96-157, § 2, 93
Stat. 1215.); and

(e) Tha, no part of such contract will he performed nor wili any of the materials, supplies, articles,
or equipment to be manufactured or furnished under ssid contract be manufactured or fabricated in any
plants, factories, buildin s or surroundings or dnder work conditions which are unsanitary or hazardous
or dangerous to the health and .afety o.f eaployees engaged in the performance of said contract Com-
pliance with the safety, sanitary, and factory inspection laws of the state in which the work or part
thereof is to be performed shall be prima facie evidence of compliance with this subsection. June 30,
1936, c. 881, § 1, 49 Stat. 2036; May 12, 1942, c. 306, 56 Stat. 277.
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§ 36. SAME: LIABILITY FOR BREACH; CANCELLATION, COMPLETION BY GOVERNMENT
,AGENCY; EMPLOYEE'S WAGES.

Any'breach or violation of any of the representations and stipulations in any contract for the pur-
poses set forth in § 35 of this title shall render the party responsible therefor liable to the United States of
America for liquidated damages. In addition to damages for any other breach of such contract, the sum
of $10 ,per day for each male person under sixteen years of age. or each female person under eighteen
years of age, or each convict laborer knowingly employed in the performance of such contract, and a
sum equal to the amount of any deductions, rebates, refunds, or underpayment of wages due to any
* employee engaged in the performance of such contract; and, in addition, the agency of the United States
entering into such contract shall have the right to cancel same and to make open-market purch,,es or
enter into other contracts for the completion of the original contract, charging any additional cost to the
original contractor. Any sums of money due to the United States of America by reason of any violation
of any of the representations and stipulations of said contract set forth in § 35 of this title may be
withheld from any amounts due on any such contracts or may be recovered iii suits brought in the name
of the United States of America by the Attorney General thereof. All sums withheld or recovered as
deductions, rebates, refunds, or underpayments of wages shall be held in a special deposit account and
shall be paid, on order of the Secrettry of Labor, directly to the employees who have been paid less than
minimum rates of pay as set forth in 3uch contracts and on whose account such sums were withheld or
recovered; Provided. that no claims by employees for such payments shall be entettained unless made
within one year from the date of actual notice to the contractor of the withholding or recovery of such
sums by the United States of America. June 30, 1936, c. 881, § 2, 49 Stat. 2037.

§ 37. SAME; DISTRIBUTION OF LIST OF PERSONS BREACHING CONTRACT; FUTURE CON-
TRACTS PROHIBITED.

The Comptroller General is authorized and directed to distribute a list to all agencies of the United
States containing the names of persons or firms found by the Secretary of Labor to have breached any of
the agreements or representations required by §§ 35-45 of this title. Unless the Secretary of Labor other-
wise recommends, aio contracts shall be awarded to such persons or firms or to any firm, corporation,
partnership, or association in which such persons or firms have a controlling interest until three years
have elapsed from the date the Secretary of Labor determines such breach to have occurred. June 30,
1936, c. 881, § 3, 49 Stat. 2037.

§ 38. SAME; ADMINISTRATION; OFFICERS AND EMPLOYEES; APPOINTMENT; INVESTIGA-
TIONS; RULES AND REGULATIONS.

The Secretary of Labor is authorized and directed to administer the provisions of §§ 35-45 of this
title and to utilize such Federal officers and employees as he may find nenesqary to asist ir. the adminis-
tration of said sections and to prescribe rules and regulations with respect thereto. The Secretary shall
appoint, without regard to the provisions of the civil-service laws but subject to the Classification Act of
1949, an adinini.trative officer and such attorneys and experts, and shall appoint such other employees
with regard to existing laws applicable to the employment and compensation of officers and emvloyees of
the United States, as he may from time to time find necessary for the tdministation of §§ 3545 of this
title. The Secretary of Labor or his authorized representatives shall have power t,) maLe investigations
and findings as provided in §§ 35-45 of this title, and prosecute any inquiry necessary to his functions in
any part of the United States. The Secretary of Labor shall have authority from time to time to m.'ke,
amend, and rescind such rules and regulations as may be necessary to carry out the provisions of §§ 35-45
of this title. June 30, 1936, c. 881, § 4, 49 Stat. 2038; Oct. 28, 1949, c. 782, Title XI, § 1106, (a), 63 Stat.
972.

F-175



§ 39. SAME; HEARINGS BY SECRETARY OF LABOR; WITNESS FEES; FAILURE TO OBEY
ORDERS; PUNISHMENT.

'Upon his own motion or on application of any person affected by any ruling of any agency of the
United States in relation to any proposal or contract involving any of the provisions of §§ 35-45 of this
title, and' on complaint of a breach or violation of any representation or stipulation as provided in said
sections, the Secretary of Labor, or an impartial representative designated by him, shall hF-ve the power
tohold hearings and to issue orders requiring the attendance and testimony of witnesses and the produc-
tion of evidence under oath. Witnesses shall be paid the same fees and mileage that are paid witnesses in
'the courts of the United States. In case of contumacy, failure, or refusal of any person to obey such an
order, any District Court of the United States or of any Territory or possession, or the United States Dis-
,trict Court of the District of Columbia, within the jurisdiction of which the inquiry is carried on, or
within. the jurisdiction of which said person who is guilty of contumacy, failure, or refusal is found, or
resides or transacts business, upon the application by tha Secretary of Labor or representative designated
by him, shall have jurisdiction to issue to such person an order requiring such person to appear before
him or a representative designated by him to produce evidence if, as, and when so ordered, and to give
testimony relating to the matter under investigation or in question; and any failure to obey such order of
the court may be furnished by said court as a contempt thereof and shall make findings of fact after
notice and hearing, which findings shall be conclusive upon all agencies of the United States, and if sup-
ported by the preponderance of the evidence, shall be conclusive in any court of the United States; and
the Secretary of Labor or authorized representative shall have the power, and is authorized, to make
such decisions based upon findings of fact, as are deemed to be necessary to enforce the provisions of §§
35-45 of this title, June 30, 1936, c. 881 § 5, 49 Stat 2038; June 25,

1948, c. 646, § 32(b), 62 Stat. 991; May 24, 1949, c. 139, § 127, 63 Stat. 107.

§ 40. SAME; EXCEPTIONS; MODIFICATION OF CONTRACTS VARIATIONS; OVERTIME;
SUSPENSION OF REPRESENTATIONS AND STIPULATIONS.

Upon a written finding by the head of the contracting agency or department that the inclusion in
the proposal or contract of the representations or -tipulations set forth in § 35 of this title will seriously
impair the conduct of Government business, the Secretary of Labor shall make exceptions in specific
cases or otherwise when justice or public interest will be served thereby. Upon the joint recommenda-
tions of the contracting agency and the contract, the Secretary of Labor may modify the terms of an
existing contract respecting minimum rates of pay and maximum hours of labor as he may find necessary
and proper in the public interest or to prevent injustice and undue hardship. The Secretary of Labor
may provide reasonable limitations and may make rules and regulations to and from any or all provisions
of §§ 35-45 of this title respecting minimum rates of pay and maximum hours of labor or the extent of the
application of seid sections to contractors; as herein before described. Whenever the Secretary of Labor
shah permit an increase in the maximum hours of labor stipulated in the contract, he shall set a rate of
pay for any overtime, which rates shall be not less than one and one-half times the basic hourly rate
received by an employee affected: Provided, that whenever in his judgment such course is in the public
interest, the President Ps authorized to suspend any or all of the representations and stipulations contained
in § 35 of this title. June 30, 1936, c. 881, § 6, 49 Stat. 2038; June 28, 1940, c. 440, Title I, § 13, 54 Stat.
6& 1.

§ 41. SAME; -PERSON- DEFINED.
Whenever used in §§ 35-45 of this title, the word 'person" includes one or more individuals,

partnerships. associations, corporations, legal representatives. truste^'. trustees in cqses under Title 11, or
receivers. AF amended Nov. 6, 1978 Pub. L. 95-598, Title Il, § 326, 92 Stat. 2619.

§ 42. SAME; EFFECT OF §§ :5-45 ON OTHER LAWS.
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The provisions of§§ 3!45 of tlu title sinall ,ot b e construed to modify or amitend title III of th%- act
ent'tled 'An Act inaking appropriations for the Treatury and Poc. Office Departments for the fiscal year
ending June 30, 1934, and for other purposes', approved May 3, 1933 (commonly known an the Buy
American Act), nor shall the provisions of if 3545 of this title be construed to modify or amend §§ 276a
to 276a-5 of Title 40, nor the labor provisions of Title 11 of the National Industry Recovery Act,
approved April 8, 1935 as extended, or of § 7 of the Emergency Relief Appropriation: Act, at proved
April 8, 1935; nor shall the provisions of §§ 3545 of this title be construed to modify or amend §§ 744a-
744n of Title 18, June 30, 1936, c. 881, § 8, 49 Stat. 2039.

§ 43. SAME, S. .45 NOT APPLICABLE TO CERTAIN CONTRACTS.

Sections 35-45 of this title shall not apply to purchases of such materials, supplies, articles, or equip-
ment as may usually be bought in the open market; nor shall they apply to perishables, including dairy,
livestock and nursery products, or to agricultural or farm products processed for first sale by the original
producers; not to any contracts made by the Secretary of Agriculture for the purchlse of agricultural
commodities o- the products thereof. Nothing in said sections shall be construed to apply to carriage of
freight or personnel by vessel, airplane, bus, truck, -xpress, or railway line where published tariff rates
are in effect or to common canierm subject to the Communications Act of 1934. June 30, 1936, c. 881 §
9, 49 Stat. 2039.

§ 43a. SAME; APPLICABILITY OF ADMINISTRATIVE PROCEDURE AC; WAGE DETERMINA-
TION; ADMINISTRATIVE REVIEW; JUDICIAL REVIEW.

(a) Notwithstanding any provision of § 1003 of Title 5, §§ 1001-1010 of Title 5, shall be applicable
in the rdministration of §§ 35-39 and 4143 of this title.

(b) All wpge determinationa under § 35(b) of this title shall be made on the record after opportunity
for a hearing. Review of any such wage determination, or of the upplicability of any such wage determi-
nation, may be had within ninety days after such determination is made in the manner provided in § 1009

U" of Title 5 by any person adversely effectcd or ag ;-4eved thereby, who shall be deemed to include any
manufacturer of, or regular dealer in, materials, supplies, articles or equipment purchased or to be pur-
chased by the Government from any source, who is in any industry to which such wage determination is
applicable.

(c) Notwithstanding the inclusion of any stipulations required by any provision of i§ 3545 of this
title in any contract subject to raid sections any interested person shall have the right to judicial review
of any legal question which might otherwise be raised, including, but not limited to wage determinations
and the interpretations of the terms 'locality," "regular dealer," "manufacturer," and the "open market."
June 30, 1936, 881, 10, as added June 30, 1952, 9:36 a.m., E.D.T., c. 530, Title III, § 301, 66 Stat. 308.

§44. SAME; SEPARABILITY OF PROVISIONS.

If any provision of §§ 35-45 of this title, or the application thereof to any persons rr circuintances,
is held invalid, the remainder of said sections, and the application of such provisions to other pe;sons or
circumstances, shall not be affected thereby. June 30, 1936, c. 881, § II, 49 Stat. 2039. renumbered June
30, 1952, 9.36 a.m. E.D.T., c. 530, Title Ill, § 301, 66 Stat 308.

§ 45. SAME; EFFECTIVE DATE; EXCEPTION AS TO REPRESENTATIONS WfTH I(EPECT TO
MINIMUM WAGES.

Sections 3545 of this title shall apply to all contracts entered into pursuant to invitations for bids
issued on or after ninety days from June 30, 1936; Provided, however, that the provisions, requ-ring the
inclusion of representations with respect to minimum wages shall apply only to purchases or contracts
relating to such industries as have been the subject matter of a determination by the Secretary of Labor.
June 30, 1936, c. 881, § 12, 49 Stat., 2039, renumbered June 30, 1952, 9:36 a.m. E.D.T. c. 530, Title Il, §
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301, 66 Stat. 308.

THE BUY AMERICAN ACT

41 U.S.C. § !0a-10d

§ 10a. AMERICAN MATERIALS REQUIRED FOR PUBLIC USE.
Notwithstanding any other provision of law, and unless the head of the department or independent

establishment concerned shall determine it to be inconsistent with the public interest, or the cost to be
unreasonable, only such unmanufactured articles, materials, and supplies as have been mined or produced
in the United States, and only such manufactured articles, materials, and supplies as have been manufac-
tured in the United States substantially all from articles, materials, or supplies mined, produced, or
manufacturmA, as the case may be, in the United States, shall be acquired for public use. This section
shall not apply with respect to articles, materials, or supplies for use outside the United States, or if arti-
cles, materials, or supplies of the class or kind to be used or the articles, materials, or supplies from
which they are manufactured at- not mined, produced. or manufactured, as the case may be, in the
United States in sufficient and reasonably available commercial quantities and of a satisfactory quality.
Mar. 3, 1933, c. 212, Title III, § 2, 47 Stat. 1520.

§ 10b. CONTRACTS FOR PUBLIC WORKS; SPECIFICATION FOR USE OF AMERICAN MATERI-
ALS; BLACKLISTING CONTRACTORS VIOLATING REQUIREMENTS.

(a) Every contract for the construction, alteration, or repair of any public building or public work
in the United States growing out of an appropriation heretofore made or hereafter to be made shall con-
tain a provision that in the performance of the work the contractor, subcontractors, material men, or sup-
pliers shall use only such unmanufactured articles, materials, and supplies as have been mined or pro-
duced in the United States substantially all from articles, materials, or supplies, mined, produced, or
manufactured, as the case may be, in the United States except as provided in § 10a of this title: Pro-
vided, however, that if the bead of the department or independent establishment making the contract
shall find that in respect to some particular articles, materials, or supplies it is impracticable to make such
requirements or that :t would unreasonably increase the cost, an exception shall be noted in the
specifications as to the p-Articular article, material, or supply, and a public record made on the findings
which justified the exception.

(b) If the head of a department, bureau, agency, or independent establishment which has made any
contract containing the provision required by subsectior. (a) of this section finds that in the performance
of such contract there has bcen a failure to comply with such provisions, he shall make public findings,
including herein the name oi" the contractor obligated under such contract, and no other contract for the
construction, alteration, or repair of any public building or public work in the United States or elsewhere
shall be awarded to such contractor, subcontractors, material men, or supplies with which such contrac-
tor is associated or affiliated, within a period of three years after such finding is made public. Mar. 3,
1933, c. 212, Title I1, § 3, 47 Stat. 1520.

§ 10c. DEFINITION OF TERMS USED IN SECTIONS 10a AND 10b. WHEN USED IN SECTIONS
10a AND 10b OF THIS TITLE .-

(a) The term "United States," when used in a geographical sense, includes the United States and
any place subject to the jurisdiction thereof;

(b) the terms "public use", and "public building', and "public work" shall mean use by, public
building of, and public woik of, the United States, the District of Columbia, Puerto Rico, American
Samoa, the Canal Zone, and the Virgin Islands. As amended June 25, 1959, Pub. L. 86-70, § 43, 73 Stat.
151; July 12, 1960, Pub. L. 86-624, § 28, 74 Stat. 419.
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§ 10d. CLARIFICATION OF CONGRESSIONAL INTENT REGARDING SECTIONS 10k AND 10b().
In order to clarify the orig;nal intent of Congress, hereafter, § 10a of this title and that part of §

"l0b(a) of this title preceding the words "Provided, However', shall be regarded as requiring the pur-
chase, for public use within the United Sttes in sufficient and reasonably available commercial quantities
and of a satisfactory quality, unless the head of the department or independent establishment concerned
shall determine their purchase to be inconsistent with the public interest or their cost to be ,nreasonable.
Oct. 29, 1949, c. 787, Title VI, § 633, 63 Stat. 1024.

WORK HOURS AND SAFETY ACT OF 1962

40 U.S.C. § 327, et seq.

§ 327. MEANING OF SECRETARY.
As used herein the term 'Secretary" means the Secretary of Labor, United States Department of

Labor. Pub. L. 97-581, Title I, § 101, Aug. 13, 1962, 76 Stat. 357.

§ 328. FORTY-HOUR WEEK; OVERTIME COMPENSATION; CONTRACTUAL CONDITIONS;
LIABILITY OF EMPLOYERS FOR VIOLATION; WITIIHOLDING FUNDS TO SATISFY LIA,3ILX-
TIES OF EMPLOYERS.

(a) Notwithstanding any other provision of law, the wages of every laborer and mechanic,
employed by any contractor or subcontractor in his performance of work on any contract of the charac-
ter specified in § 329 of this title shall be computed on the basis of a standard workweek of forty hous,
and work in excess of such standard workday or workweek rh,41 be permitted subject to the provisions
of this section. For each workweek in which any such laborer or mechanic is so employed, such wages
shall include compensation, at a rate not less than one and one-half times the basic rate of pay, for all
hours worked in excess of forty hours in the workweek.

(b) The following provision shall be a condition of every contract of the character specified in §
329 of this title, and of any obliSation o? the United Statcs, any territory, or the District of Columbia in
connection therewith:

(!) No contractor or subcontractor controlling for any part of the contract work which may
require or involve the employment of laborers or mechanics shall require or permit any laiorer or
mechanic, in any work week in which he is employed on such work, to work in excess of forty hours in
such workweek except in accordance with the provisions of this Act; and,

(2) In the event of violation of the provksions of paragraph (1), the contractor and any ubcontrac-
tor responsible theiefor shall be liable to such affected eimployee for his unpaid wages and shall, in addi-
tion, be liable to the United States (or, in the case of work done cn;cr contract for the District of
Columbia or a territory, to such District or to such territory) for liquidated damages &s provided therein.
Such liquidated dam~ages shall be computed with respect to each individual employed as i laborer or
mechanic in violation of any provisions of this Act, in the sum of $10 per day for each calendar day on
which such individual was required or permitted to work in excess of the standard workweek of forty
hours without payment of the overti.e wages required by this Act. The Governmental agency for
which the contract work is done or by which financial assistance for the work is provided may withhold,
or cause to be with held, subject to the provisioaks of § 330 of this title, from any moneys payable on
account of work performed by a contractor or subcontractor, such sums as may administratively be
deterrained to be necessary to satisfy any liabilities of such contractor or subcontractor for unpaid wages
and liquidated damages as herein provideo. Pub. L 87-581, Title I, § 102, Aug. 13, 1962, 76 Stat. 357.
Pub.L 99-145, eff. I/1/86.

§ 329. CONTRACTS SUBJECT TO THIS SUBCHAPTER; WORKERS COVERED; EXCEPTIONS.
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The provisions of §§ 327-332 of this title shall apply, except as otherwise provided, to any con-
tract ;h may require or involve the employment of laborers or mechanics upon a public work of the
United States, of any territory, or of the District of Columbia, and to any other contract which may
require or involve the employment of laborers or mechatics if such contract is one (1) to .'hich the
United States or any agency or instrumentality thereof, any territory, or the District of Columbia is a
party, or (2) which is made for or on behalf of the United States, any agency or instrumentality thereof,
any territory, or the District of Columbia, or (3) which is a contract for work financed in whole or in
part by loans or grants from, or loans insured or guaranteed by, the United States or any agency or
instrumentality thereof under any statute of the United States providing wage standards for such work;
Provided, That the provisions of § 328 of this title, shall not apply to work where the assistance from the
United States or any agency or instrumentality as set forth above is only in the r-.iture of a loan guaran-
tee, or irsurance. Except as otherwise expressly provided, the provisions of the Act shall apply to all
laborers and mechanics, including watchmen and guards, employed by any contractor or subcontractor in
the performance of any part of the work contemplated and mechanics shall include workmen performing
services in connection with dredging or rock excavation in any river or harbor of the United States or
any territory of the District of Columbia, but shall not include any employee as a seaman.

(b) Sections 327-332 of this title shall not apply to contracts for transportation by land, air, or
water, or for the transmission of intelligence, or for the purchase of supplie" or materials or articles ordi-
narily available in the open market. Sections 327-332 of this title shall not apply with respect to any
work required to be done in accordance with the provisions of the Walsh-Healey Public Contracts Act.
Pub. L. 0;-581, Title I, § 103, Aug. 13, 1962, 76 Stat. 358.

§ 330. REPORT OF VIOLATIONS AND WITHHOLDING OF FUNDS FOR UNPAID WAGES AND
LIQUIDATED DAMAGES.

(a) Any officer or person designated as inspector of the work to be performed under any contract
of the character specified in § 329 of this title or to aid in the enforcement or fulfillment thereof shall,
upon observation or investigation, forthwith report to the proper officer of the United States of any terri-
tory or possession, or of the District of Columbia, all violations of the provisions of this Act occurring in
the perfcrmance of such work, together with the name of each laborer or mechanic who was required or
permitted, to work in violation of such provisions and the day or days of such violation. The amount of
unpaid wages and liquidated damages owing under the provisions of this act shall be administratively
determined and the officer or person whose duty it is to approve the payment of moneys by the United
States, the territory, or the District of Columbia in connection with the performance of the contract
work shall direct the amount of such liquidated damages to be withheld for the use and benefit of the
United States, said territory, or said District, and shall direct the amount of such unpaid wages to be
withheld for the use and benefit of the laboreis and mechanics who were not compensated as required
under the provisions of this act. The Comptroller General of the United States is authorized and
directed to pay directly to such laborers and mechanics, from the sums withheld on account of underpay-
ments of wages, the respective amounts administratively determined to be due, if the funds withheld are
adequate, and if not, an equitable proportion oi such amounts.

(b) If the acci tied payments withheld under the terms of the contracts, as foresaid, are insufficient to
reimburse all the laborers and mechanics with respect to whom there has been a failure to pay the wages
required pursuant to this act, such laborers and mechanics shall, in the case of a department or agency of
the Federal Government, have the rights of action and/or intervention against the contractor and his
sureties conferred by law upoa persons furnishing labor or materials, and in such proceedings it shall be
no defense that suchA iaborers and mechanics accepted or agreed to accept less than the required rate of
wages or voluntarily made refunds.

(c) Right of contractors to appeal; limitations; administrative determination; review by Secretary
and issuance of final decision; iling claim in United States Claims Court.

Any contractor or subeonti-actor aggrieved by the withholding of a sum as liquidated damages as
provided in §§ 327-332 of this title shall have the right, within sixty days thereafter, to appeal to the head
of the agency of the United States or of the territory for which the contract work is done or by which
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financial ass istance for the work is provided, or to the Commissoner of the District of Columbia in the
case of liquidated damages withheld for the use and benefit of said District. Such agency head or Com-
missioner, as the case may be, shall have authority to review the administrative determination of liqui-
dated damages and to issue a final order affirriing such determination; Gr, if it is found that the sum deter-
imined is incorrect or that the contractor or subcontractor violated the provisions of §§ 327-332 of this
title inadver'ently notwithstanding the e.sercise of due care on his part and that of his agents, recommen-
dations may be made to the Secretary that an appropriate adjustmtnt in liquidated damages be made, or
that the contractor or s-ibcontractor be relieved of liability for such liquidated daniages. The Secretary
shall review all pertinent facts in the matter and may conduct such investigations as he deems necessary,
so as to affirm or reject the recommendation. The decision of the Secretary shall be fial. In all such
caass in which a contractor or subcontractor may be aggrieved by a final order for the withholding of
liquidated dameges aa hereinbefore provided, such contractor or subcontractor may, within sixty days
after such final order, file a claim in the United States Claims Court: Provided, however, That final ord-
ers of the agency head, the Commissioner of the District of Columbia or the Secretary, is the case may
be, shall be conclusive with respect to findings of fact if such findings are supported by substantiai evi-
dence.

§ 331. LIMITATIONS, VARIATIONS, TOLERANCES, AND EXEMPTIONS.
The Sesretary may provide such reasonable limitations and may make such rules and reSulations

allowing reasonable variations, toleiances, and e! emptioas to and from any or all provisions of this Act
as he may find necessary and proper hi the public interest to prevcnt injustice or undue hardship or to
avoid serious impairment of the conduct of Government business. Pub. L. 87-581, Title I, § 105, Aug. 13,
1962, 76 Stat. 359.

§ 332. VIOLATIONS; PENALTIES.

Any contractor or subcontractor whose duty it shall be to employ, direct or control any laborer or
mechanic employed in the performance of any work contemplated by any contrant to which this act
applies, who shall intentionally violate any provision ot such section, shall be deemed guilty of a mis-
demeanor, and for each and every such ol'ense shall, upon conviction, be punished by a fine of not to
exceed $1,000 or by imprisonment for not more Zhar six months, or by both such fine and imprisonment,
in the discretion of the court having jurisdiction thereof. Pu!.. L. 87-581, Title 1, § 106, Aug. 13, 1962,
76 Stat. 359.

HEALTH AND SAFEfY STANDARDS IN BUILDING AND CONSTRUCTION INDUSTRY

(40 U.S.C. § 333)

(a) It shall be a condition of each contract which is entered into under legislation subject to Reor-
ganization Plan Numbered 14 of 1950 (64 Stat. 1267). and is for construction, alteration, and/or repair,
including painting and decorating, that no contractor ot subcontractor contracting for any part of the
contract work shall require any laborer or mechanic employed in the performance cf the contract to
work in sur'roundings or under working conditions which are unsanitary, hazardous, or dangerous to his
health or safety. as determined under construction safety and health standards promulgated by the Secre-
tary by regulation based on proceedings pursuant to § 553 of title 5, United States Code, provided that
such proceedings include a hearing of the nature authorized by said section. In formulating such stan-
dards, the Stcretary shall consult with the Advisory Committee created by subsection (e).

(b) The Secretary is authorized to make such inspections, hold such bearings. issue xuLh orders, and
make such decisions based on findings of fact. as are deemed necessary to gain compliance w.th this sec-
tion and any health and safety strndard promulgated by the Secretary under subsection (a) of this section,
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and for such purposes the Secretary and the United States district courts shall have the authority and jur-
isdiction provided by §§ 4 and 5 of the Act of June 30, 1936 (41 U.S.C. §§ 38, 39). In the event that the
Secretary of Labor determines noncompliance under the provisions of this section after an opportunity
for the adjudicatory hearing by the Secretary of any condition of a contract of a type described in clause
(1), or (2) of § 103(a) of this act (40 U.S.C. § 329(a)), the Governmental agency for which the contract
work is done shall have the right to cancel the contract, and to enter into other contracts for the comple-
tion of the contract work, charging any additional cost to the original contractor. In the event of non-
compliance as determined by the Secretary after an opportunity for an adjudicatory hearing by the
Secretary, of any condition of a contract of a type described in clause (3) of § 103(a) (40 U.S.C. § 329(a)),
the governmental agency by which financial guarantee, assistance, or insurance for the contract work is
provided shall ha.e the right to withhold any such assistance attributable to the performance of the con-
tract. Section 104 of this Act shall not apply to the enforcement of this section.

(c) The United States district courts shall have jurisdiction for cause shown, in any actions brought
by the Secretary, to enforce compliance with the construction safety and health 3tandard promulgated by
the Secretary under subsection (a).

(dXl) If the Secretary determines on the record after an opportunity For an agency hearing that, by
repeated willful or grossly negligent violations of this Act (40 U.S.C. §§ 327-333), a contractor or sub-
contractor has demonstrated that the provisions of subsections (b) and (c) are not effective to protect the
safety and health of his employees, the Secretary shall make a finding to all interested persons and
transmit the name of such contractor or subcontractor to the Comptroller General.

(2) The Comptroller General shall distribute each name so transmitted to him to all agencies of
the Government. Unless the Secretary otherwise recommends, no contract subject to this section shall
be awarded to such contractor or subcontractor or to any person in which such contractor or subcon-
tractor has a substantial interest until three years have elapsed from the date the name is transmitted to
the Comptroller General. If, before the end of such three-year period, the Secretary, after affording
interested persons due notice and opportunity for hearing, is satisfied that a contractor or subcontractor
whose name he has transmitted to the Comptroller General will thereafter comply responsibly with the
requirements of this section, he shall terminate the application of the preceding sentence to such contrac-
tor or sub- contractor (and to any person in which the contractor or subcontractor has a substantial
interest); and when the Comptroller General is informed of the Secretary's action he shall inform all
agencies of the Government thereof.

(3) Any person aggrieved by the Secretary's action under subsection (b) or (d) may, within sixty
days afer receiving notice thereof, file with the appropriate United States court of appeals a petition for
review of such action. A copy of the petition shall be forthwith transmitted by the clerk of the court to
the Secretary, who shall thereupon file in the court the record upon which he based his action, as pro-
vided in § 2112 of title 28, United States Code. The findings of fact by the Secretary, if supported by
substantial evidence, shall be final. The court shall have power to make and enter a decree enforcing,

, modifying, and enforcing as so modified, or setting aside in whole or in part, the order of the Secretary
of the appropriate Government agency. The judgement of the court shall be subject to review by the
Supreme Court of the United States upon certiorari or certification as provided in § 1254 of title 28,
United States Code.

(eXl) The Secretary shall establish in the Department of Labor an Advisory Committee on Con-
struction Safety and Health (hereinafter referred to as the "Advisory Committee") consisting of twelve
members appointed, without regard to the civil service laws, by the Secretary. The Secretary shall
appoint one such member as Chairman. Three members of the Advisory Committee shall be persons
representative of contractors to whom this section applies, three members shall be persons representative
of employees to whom this section applies, three members shall be persons representative of employees
primarily in the building trades and construction industry engaged in carrying out contracts to which this
section applies, and three members shall be public representatives who shall be selected on the basis of
their professional and technical competence and experience in the construction health and safety field.

(2) The Advisory Committee shall advise the Secretary ,n the formulation of construction safety
and health standards and other regulations, and with respect to policy matters arising in the administra-
tion of this section. The Secretary may appoint such special advisory and technical experts or
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consultants as may be necessary to carry out the functions of the Advisory Committee.
(3) Members of the Advisory Committee shall, while serving on the business of the Advisory

Committee, be entitled to receive compensation at rates fixed by the Secretary, but not exceeding $100
per day, including travel time; and while so serving away from their homes or regular places of business,
,they may be allowed travel expenses, including per diem in lieu of subsistence, as authorized by § 5703 of
title 5 of the United States Code of persons in the Government service employed intermittently.

(f) The Secretary shall provide for the establishment and supervision of programs for the education
and training of employees in the recognition, avoidance, and prevention of unsafe working conditions in
employments covered by the Act, and to collect such reports and data and to consult with and advise
employers as to the best means of preventing injuries. P.L. 91-54, August 9, 1969, 83 Stat. 96.

SERVICE CONTRACT ACT OF 1965

41 U.S. Code § 351, as amended.

Be it enacted by the Senate and House of Representatives of the United States of America in
Congress assembled. That this Act may be cited as the 'Service Contract Act of 1965.,

§ 351. REQUIRED CONTRACTf PROVISIONS; MINIMUM WAGES
(a) Every contract (and any bid specification therefor) entered into by the United States or the Dis-

trict of Columbia in excess of $2,500, except as provided in § 356 of this title, whether negotiated or
advertised, the principal purpose of which is to furnish services in the United States through the use of
service employees, shall contain the following:

(I) A provision specifying the minimum monetary wages to be paid the various classes of service
employees in the performance of the contract or any subcontract thereunder, as determined by the Secre-
tary or his authorized representative, in accordance with prevailing rates for such employees in the local-
ity, or, where a collective-bargaining agreement covers any such service employees, in accordance with
the rates for such employees provided for in such agreement, including prospective wage increases pro-
vided for in such agreement as a result of arm's length negotiations. In no case shall such wages be
lower than the minimum specified in subsection (b).

(2) A provision specifying the fringe benefits to be furnished the various classes of service
employees, engaged in the performance of the contract or any subcontract thereunder, as determined by
the Secretary or his authorized representative to be prevailing for such employees in the locality, or,
where a collective-bargaining agreement covers any such service employees, to be provided for in such
agreement, including prospective fringe benefit increases provided for in such agreement as a result of
arm's length negotiations. Such fringe benefits shall include medical or hospital care, pensions, on retire-
ment or death, compensation for injuries or illness resulting from occupational activity, or insurance to
provide any of the foregoing, unemployment benefits, life insurance, disability and sickness insurance,
accident insurance, vacation and holiday pay; costs of apprenticeship or other similar programs and other
bona-fide fringe benefits not otherwise required by Federal, State, or local law are to be provided by the
contractor or subcontractor. The obligation under this paragraph may be discharged by furnishing any
equivalent combinations of fringe benefits or by making equivalent or differential payments in cash under
rules and regulations established by the Secretary.

(3) A provision that no part of the services covered by this Act will be performed in buildings or
surroundings or under working conditions, provided by or under the control of supervision of the con-
tractor or any subcontractor, which are unsanitary or hazardous or dangerous to the health or safety of
service employees engaged to furnish the services.

(4) A provision that on the date a service employee commences work on a contract to which this
Act applies, the contractor or subcontractor will deliver to the employee a notice of the compensation
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required under paragraphs (1) and (2) of this subsection, on a form prepared by the Federal agency, or
will pot a notice of the reqtired compenation in a prominent place at the worksite.

(5) A statement of the rates that would be paid by the Federal agency to the various classes of
service employees if § 5341 or § 5332 of title 5, United States Code, were applicable to them. The Secre-
tary shall give due consideration to such rates in making the wage and fringe benefit determinations
specified in this section.

(b)(1) No contractor who enters into any contract with the Federal Government the principal pur-
pose of which is to furnish services through the use of service employees and no subcontractor
thereunder shall pay any of his employees engaged in performing work on such contracts less than the
minimum wage specified under § 6(aXl) of the Fair Labor Standards Act of 1938 (29 U.S.C. § 206(a)(1)),
as amended (52 Stat. 1060; 29 U.S.C. § 201, et seq.)

(2) The provisions of §§ 3, 4, and 5 of this Act (41 U.S.C. §§ 352-354) shall be applicable to viola-
tions of this subsection. (P.L. 92-473, § 1, 2, Oct. 9, 1972, 86 Stat. 789; P.L. 94-489, Oct. 13, 1976, 90
Stat. 2358§).

§ 352. VIOLATIONS
(a) Any violation of any of the contract stipulations required by § 351 (a)(l) or (2) or § 351(b) of

this title shall render the party responsible therefor liable for a sum equal to the amount of any deduc-
tions, rebates, refunds, or underpayment of compensation due to any employee engaged in the perfor-
mance of such contract. So much of the accrued payment due on the contract or any other contract
vetween the same contractor and the Federal Government may be withheld as is necessary to pay such
employees. Such withheld sums shall be held in a deposit fund. On order of the Secretary, any compen-
sation which the head of the Federal agency or the Secretary has found to be due pursuant to this Act
shall be paid directly to the underpaid employees from any accrued payments withheld under this Act.

(b) In accordance with regulations prescribed pursuant to § 4 of this Act (41 U.S.C. § 353), the
Federal agency head or the Secretary is hereby authorized to carry out the provisions of this section.

(c) In addition, when a violation is found of any contract stipulation, the contract is subject upon
written notice to cancellation by the contracting agency. Whereupon, the United States may enter into
other contracts or arrangements for the completion of the original contract, charging any additional cost
to the original contractor. Pub. L. 89-286, § 3, Oct. 22, 1965, 79 Stat. 1035.

§ 353. LAW GOVERNING AUTHORITY OF SLCRETARY

(a) Sections 38 and 39 of this title shall ,,overn the Secretary's authority to enforce this chapter,
make rules, regulations, issue orders, hold hearings, and make decisions based upon findings of fact, and
take other appropriate action hereunder.

(b) The Secretary may provide such reasonable limitations and may make such rules and regulations
allowing reasonable variations, tolerances, and exceptions to and from any or all provisions of this
chapter, (other than § 358 of this title), but only in special circumstances where he determines that such
limitation, variation, tolerance, or exception is necessary and proper in the public interest or to avoid the
serious impairment of government business, and is in accord with the remedial purpose of this chapter to
protect prevailing labor standards.

(c) No contractor or subcontractor under a contract, which succeeds a contract subject to this
chapter and under which substantially the same services are furnished, shall pay any service employee
under such contract less than the wages and fringe benefits, including accrued wages and fringe benefits,
and any prospective increases in wages and fringe benefits provided for in a collective-bargaining agree-
ment as a result of arm's-length negotiations, to which such service employees would have been entitled
if they were employed under the predecessor contract; Provided, that in any of the foregoing cir-
cumstances such obligations shall not apply if the Secretary finds after a hearing in accordance with regu-
lations adopted by the Secretary that such wages and fringe benefits are substantially at variance with
those which prevail for services of a character similar in the locality.
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(d) Subject to limitations in annual appropriation Acts but not withstanding any other provision of
law, contracts to which this chapter applies may, if authorized by the Secretary, be for any term of years
not exceeding five, if each such contract provides for the periodic adjustment of wages and fringe
benefits pursuant to future determinations, issued in the manner prescribed in § 351 of this title no less
often than once every two years during the term of the contract, covering the various classes of service
employees. P.L. 92473, § 3, Oct. 9, 1972, 86 Stat. 789.

§ 354. LIST OF VIOLATORS; PROHIBITION OF CONTRACT AWARD TO FIRMS APPEARING

ON LIST; ACTIONS TO RECOVER UNDERPAYMENTS; PAYMENT OF SUMS RECOVERED
(a) The Comptroller General is directed to distribute a list of all agencies of the Government giving

the names of persons or firms that the Federal agencies or the Secretary have found to have violated this
Act. Unless the Secretary otherwise recommends because of unusual circumstances, no contract of the
United States shall be awarded to the persons or firms appearing on this list or to any firm, corporation,
partnership, or association in which such persons or firms have a substantial interest until three years
have elapsed from the date of publication of the list containing the name of such persons or firms. Where
the Secretary does not otherwise recommend because of unusual circumstances, he shall, not later then
ninety days after a hearing examiner has made a finding of a violation of this Act, forward to the Comp-
troller General the name of the individual or firm found to have violated the provisions of this act.

(b) If the accrued payments withheld under the terms of the contract are insufficient to reimburse
all service employees with respect to whom ther6 has been a failure to pay the compensation required
pursuant to this Act, the United States may bring action against the contractor, subcontractor, or any
sureties in any court of the competent jurisdiction to recover the remaining amount of underpayment.
Any sums recovered by the United States shall be held in the deposit fund and shall b paid, on order of

the Secretary, directly to the underpaid employee or employees, any sum not paid to an employee
because of inability to do so within three years shall be covered into the Treasury of the United States asmiscellaneous receipts. P.L. 92- 473, § 4, Oct. 9, 1972, 86 Stat. 790.

§ 355. EXCLUSION OF FRINGE BENEFIT PAYMENTS IN DETERMINING OVERTIME PAY
In determining any overtime pay to which such service employees are entitled under any Federal

law, the regular or basic hourly rate of pay of such an employee shall not include any fringe benefit pay-
ments computed hereunder which are excluded from the regular rate under the Fair Labor Standards
Act by provisions of § 7(d) thereof. (29 U.S.C. § 207(d)).

§ 356. EXEMPTIONS

This Act shall not apply to --

(1) any contract of the United States or District of Columbia for construction, alteration and/or
repair, including painting and decorating of public buildings or public works;

(2) any work required to be done in accordance with the provisions of the Walsh-Healey Public
Contracts Act;

(3) any contract for the carriage of freight or personnel by vessel, airplane, bus, truck, express,
railway line or oil or gas pipe line where published tariff rates are in ef.ect;

(4) any contract for the furnishing of services by radio, telephone, telegraph, or cable companies,
subject to the Communications Act of 1934;

(5) any contract for public utility service, including electric light and power, water, steam, and
gas;

(6) any employment contract providing for direct services to a Federal agency by an individual or
individuals; and
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'II

(7) any contract with the United States Postal Service, the principal purpose of which is the
operation of postal contract stations. Pub. L. 69-286, § 7, Oct. 22, 1965, 79 Stat. 1035.

§ 357. DEFINITIONS
For the purpose of this chanter --

.(a) 'Secretary" means Secretary of Labor.

(b) the term 'service employee' means any perion engaged in the performance of a contract
entered into by the United States and not exempted under § 7, whether negotiated or advertised, the
principal purpose of which is to furnish services in the United States (other than any person employed in
a bona ide executive, administrative, or professional capacity, as those terms are defined in part 541 of
title 29, Code of Federal Regulations, as of July 30, 1976, and any subsequent revision of those regula-
tions); and shall include all such persons regardless of any contractual relationship that may be alleged toi emist between a contractor or subcontractor and suoh persons.

(c) The term "compensation means any of the payments or fringe benefits described in. § 2 of this
Act (41 U.S.C. § 351).

(d) The term 'United States' when used in a geographical sense shall include any State of the
United Stat-s, the District of Columbia, Puerto Rico, the Virgin Island, Outer Continental Shelf lands as
defined in the Outer Continental Shelf Lands Act, Aw.erican Samoa, Guam, Wake Island, Eniwetok
Atoll, Kwajalein Atoll, Johnston Island and Canton Island, but shall not include any other territory
under the jurisdiction of the United States or any United States base or possession within a foreign coun-
try. P.L. 93-57, § 1, July 6, 1973, 87 Stat. 140; P.L. 94-489, § 3, Oct. 13, 1976, 90 Stat. 2358.

§ 358. WAGE AND FRINGE BENEFIT DETERMINATIONS OF SECRETARY
It is the intent of the Congress that determinations of minimum monetary wages and fringc: benefits

for the vurious classes of service employees under the provision of paragraph (1) and (2) of § 351 of this
title should be made with respcct to all contracts subject to this Act, as soon as it is administratively
feasible to do so. In any event, the Secrntary shall make such determinations with respect to at least the
following contracts subject to this Act which are entered into during the applicable fiscal year:

(1) For the fiscal year ending June 30, 1973, all contracts under which more than twenty-five ser-
vice employees are to be employed.

(2) For the fiscal year ending June 30, 1974, all contracts unler which more than twenty service
employees are to be employed.

(3) For the fiscal year ending June 30, 1975, all contracts under which more than fifteen service
employees are to be employed.

(4) For the fiscal year ending June 30, 1976, all contracts under which more than ten service
employees are to be employed.

(5) On or after July 1, 1976, and for each fiscal year thereafter, all contracts under which more
* than five service employees are to be cmployed.' P.L. 92-473, § 5, Oct. 9, 1972, 86 Stat. 790; P.L. 94-

273, § 29, Apr. 21, 1976, 90 Stat. 380.
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SOCIAL AND ECONOMIC PROGIAMS

Program Authority Purpose

Resrictions on Forelp
vs. Domstc Source

1. Buy American Act 41 U.S.C. § lOa-10d To provide preference
(1933) for domestic mateiials

over foreign material.

2. Trade Agreement 19 U.S.C. § 2511 Waiver of the Buy
Act of 1979 American Act for

certain supply contracts.

3. Preference for Public Law 91-171, To restrict the
United States Food, § 624 Department of Defense
Clothing, and Fibers from purchasing
(Berry Amendment) specified classes of

commodities of foreign
origin.

4. Labor Surplus Area Defense Manpower To provide preference
Concerns (1952) Policy No. 4, 32A to concerns performing

CFR 33 (Supp. 1972) in areas of concen-
trated unemployment or
underemployment.

5. Required Source for FAR 8.2 To preserve a
Jewel Bearings mobilization base for

manufacture of jewel

bearings.

6. Prohibition of Con- Public Law 91-171 To prohibit use of
struction of Naval (DOD Appropriation appropriated funds
Vessels in Foreign Act of 1970), for the construction
Shipyards title IV of any Navy vessel in

foreign shipyards.

7. Acquisition of Public Law 90-500, To restrict use of
Foreign Buses (DOD Appropriction appropriated funds to

Act of 1969), sec. purchase, lease, rent,
404 or otherwise acquire

foreign-manufactured
buses.

8. Preference to U.S. 10 U.S.C. § 2631 To require the ship-
Vessels 46 U.S.C. § 1241 ment of all military

and at least half of
of other goods in U.S.
vessels.

F-187



9. Purchaset in FAR 25.702 To prohibit acquisi-
Communist Areas of supplies from

sourcea within
Communist areas.

10. Ure of Excess FAR 25.304 To provide preference
and Near Excess in award to bidders
Currency willing to be paid in

excess or near excess
foreign currency.

Restrictions Govening
Supplier Type or
Location

11. Small Business Act 15 U.S.C. § 631-647; To place fair portion
see also 41 U.S.C. of Government pur-
§ 252(b) and 10 U.S.C. chases and contracts
§ 2301 with sziiall business

concerns.

12. Prison-Made Supplies 18 U.S.C. § 4124 To require mandatory
purchase of specific
supplies from Federal
Prison Industries,
Inc.

13. Blind-made Products 41 U.S.C. § 46-48 To make mandatory
purchase of products
made by blind and
other handicapped
persons.

14. Prohibition of Public Law 83-179, To prohibit use of
Price Differential sec. 644 appropriated funds

for payment of price
differential on
contracts made to
relieve economic
dislocation.

Employment Opportunity
Conidfrations

15. Equal Employment Exec. Order 11246, To prohibit discrim-
Opportunity (1965) Exec. Order 11375 ination in Government

FAR 22.8 contracting. Affirm-
ative Action Programs.

16. Age Discrimination Exec. Order 11141 Forbids age discrim-

(1964) FAR 22.9 ination.

17. Vietnam Veterans 38 U.S.C. § 2012 To give employment
Readjustment Act FAR 22.1300 preference to di%-
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.a abled veterans and' ' veterans of thej / Vietnam era.

18. Convict Labor Act 18 U.S.C. § 4082(cX2) Permits Employment of
Exec. Order 11755 prison inmates in the
FAR 22.201 performance of Gov-

ment Contracts.

Wags Benefit, and
Working Conditions

19. Walsh-Healey Public 41 U.S.C. § 36-45 To prescribe minimum
Contracts Act (1936) wage, hours, age, and

working conditions for
supply contracts.

20. Davis-Bacon Act 40 U.S.C. § 276a-1-5 To prescribe minimum
(1931) wages, benefits and

working conditions on
construction contracts
in excess of $2,000.

21. Service Contract 41 U.S.C. § 351-357 To prescribe wages,
Act of 1965 (1965) fringe benefits, and

work conditions for
service contracts.

22. Contract Work 40 U.S.C. § 328-332 To prescribe
Hours and Safety forty-hour
Standards Act week, and health and

safety standards for
laborers and mechanics
on public works.

23. Fair Labor 29 U.S.C. § 201-219 To establish minimum
Standards Act of wage and maximum
1938 (1938) hours standards for

employees engaged in
commerce or the
production of goods
for commerce.

Pursuit of Other

National Objectives

24. Officials Not to 41 U.S.C. § 22 To prohibit members
Benefit of Congress from

benefiting from any
Government contract.

25. Copeland 'Anti- 18 U.S.C. § 874 ro prohibit kickbacks
Kickback' Act 40 U.S.C. § 276c from employees on
(1934) public works.
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26. Covenant Against 41 U.S.C. § 51 To void contract

Contingent Fees obtained by broker
for a contingent fee.

27. Gratui'-ties 10 U.S.C. § 2207 To provide Government

FAR 3.201 with right to termin-
ate if gratuity is
given to a Government

employee to obtain
contra~t of favorable

treatment.

28. Clean Air Act 42 U.S.C. § 1857h-4 To prohibit contract-

of 1970 ing with a company
convicted of criminal
viola:ion of air
pollution standards.

29. Release of Product Exec. Order 11566 To encourage dissem-

Information to inatiora of Gevernment

Consumers documents containing
product itiformation
of possible use to
consumers.

30. Humane Slaughter 7 U.S.C. § 1901-1906 To purchase meat only
3 Act from suppliers who -

conform to humane -

slaughter standards.

31. Miller Act (1935) 40 U.S.C. § 270a-d To require contractor
to provide payment
and performance bonds
on Government con-
struction contractV.

32. Economic Stabili- 12 U.S.C. § 1904 To stabilize prices,

zation Act of 1970 note rents, wages, sala-
ries, dividends, and
interest.

33. Freedom of Inform- 5 U.S.C. § 522 Provides for informa-

ation Act (1967) FAR 24.2 tion to be made avail-
able to the nublic.
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CHAPTER FOURTEEN

No Statutes
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[ CHAPTER FIF'EEN

STATUTES

LIABIITY OF PERSONS MAKING FALSE CI AIMS

31 U.S.C. § 3729. False claims

(a) LIABILITY FOR CERTAIN ACTS. Any person who --

(1) knowingly presents, or causes to be presented, to an officer or employee of the United States
Government or a member of the Armed Forces of the United States or fraudulent claim for payment or
approval;

(2) knowingly makes, uses, or causes to be made or used, a false record or statement to get a false
or fraudulent claim paid or approved by the Government.

(3) conspires to defraud the Government by getting a false or fraudulent claim allowed or paid;
(4) has possession, custody, or control of property or money used, or to be used, by the Govern-

ment and, intending to defraud the Government or willfully to conceal the property, delivers, or causes
to be delivered, less property than the amount for which the person receives a certificate or receipt;

(5) authorized to make or deliver a document certifying receipt of property used, or to be used,
by the Government and, intending to defraud the Government, makes or delivers the receipt without
completely knowing that the information on the receipt is true;

(6) knowingly buys, or receives as a pledge of an obligation or debt, public property from an
officer or employee of the Government, or a member of the Armed Forces who lawfully may not sell or
pledge the property; or

(7) knowingly makes, uses, or causes to be made or used, a false record or statement to conceal,
avoid, or decrease an obligation to pay or transmit money or property to the Government.

is liable to the United States Government for a civil penalty of not less than $5,000 and not more than
$10,000, plus 3 times the amount of damages which the Government sustains because of the act of that
person, except that if the court finds that --

(A) the person committing the violation of this subsection furnished officials of the United States
responsible for investigating false claims violations with all information known to such person about the
violation within 30 days after the date on which the defendant first obtained the information:

(B) such person fully cooperated with any Government investigation of such violation; and

(C) at the time such person furnished the United States with the information about the violation,
no criminal prosecution, civil action, or administrative action had commenced under this title with
respect to such violation, and the person did not have actual knowledge of the existence of an investiga-
tion into such violation;

the court may assess not less than 2 times the amount of damages which the Government sustains because
of the act of the person. A person violating this subsection shall also be liable to the United States
Government for the costs of a civil action brought to recover any such penalty or damages.

(b) KNOWING AND KNOWINGLY DEFINED -- For purposes of this section, the terms
'knowing' and 'knowingly' mean that a person, with respect to information --

ot (1) has actual knowledge of the information;
(2) acts in deliberate ignorance of the truth or falsity of the information; or

. -(3) acts in reckless disregard of the truth or falsity of the information,
and no proof of specific intent to defraud is required.I. (c) CLAIM DEFINED. -- For purposes of this section, 'claim' includes any request or demand,
whether under a contract or otherwise, for money or property which is made In a contractor, gcantee, or
other recipient if the United States Government provides any portion of the money or property which is
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requested or demanded, or if the Government will reimburse such contractor, grantee, or other recipient
for any portion of the money or property which is requested or demanded.

' (d) EXEMPTION FROM DISCLOSURE. -- This section does not apply to claims records, or
statements made under the Internal Revenue Code of 1954.

§;3730. Civil actions for false clalma

(a) RESPONSBILITIES OF THE ATTORNEY GENERAL. -- The Attorney General dili-
gently shall investigate a violation under § 3729. If the Attorney General finds that a person has
violated or is violating § 3729, the Attorney General may bring a civil action under this section against
the person.

(b) ACTIONS BY PRIVATE PERSONS. -- (1) A person may bring a civil action for violation
of § 3729 for the person and for the United States Governmen,. The action shall be brought in the name
of the Government. The action may be dismissed only if the court and the Attorney General give writ-
ten consent to the dismissal and their reasons for consenting.

(2) A copy of the complaint and written disclosure of substantially all material evidence and
information the person possesses shall be served on the Government pursuant to Rule 4(dX4) of the
Federal Rules of Civil Procedure. The complaint shall be filed in camera, shal! remain under seal for at
least 60 days, and shall not be served on the defendant until the court so orders. The Government may
elect to intervene and proceed with the action within 60 days after it receives both the complaint and the
material evidence and information.

(3) The Government may, for good cause shown, move the court for extensions of the time dur-

ing which the complhint remains under seal under paragraph (2). Any such motions may be supported
by affidavits or other submissions in camera. The defendant shall not be required to respond to any com-
plaint filed under this section until 20 days after the complaint is unsealed and served upon the defendant
pursuant to Rule 4 of the Federal Rules of Civil Procedure.

(4) Before the expiration of the 60-day period or any extensions obtained under paragraph (3), the
Government shall --

(A) proceed with the action, in which case the action shall be conducted by the Government;
or

(B) notify the court that it declines to take over the action, in which case the person bringing
the action shall have the right to conduct the action.

(5) When a person brings an action under this subsection, no person other than the Government
may intervene or bring a related action based on the facts underlying the pending action.

(c) RIGHTS OF THE PARTIES TO QUI TAM ACTIONS. -- (1) If the Government proceeds
with the action, it shall have the primary responsibility for prosecuting the action, and shall not be bound
by an act of the person bringing the action. Such person shall have the right to continue as a party to
the action, subject to the limitations set forth in paragraph (2).

(2XA) The Government may dismiss the action notwithstanding the objections of the person ini-
tiating the action if the person has been notified by the Government of the filing of the motion and the
court has provided the person with an opportunity for a hearing on the motion.

(B) The Government may settle the action with the defendant notwithstanding the objections of
the person initiating the action if the court determines, after a hearing, that the proposed settlement is
fair, adequate, and reasonable under *;I the circumstances. Upon a showing of good cause, such heaving
may be held in camera.

(C) Upon a showing by the Government that unrestricted participation during th- course of the
litigation by the person initiating the action would interfere with or unduly delay the Government's
prosecution of the case, or would be repetitious, irrelevant, or for the purposes of harassment, the court
may, in its discretion, impose limitations on the person's participation, such as --
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(i) limiting the number of witnesses the person may call;

(ii) limiting the length of the testimony of such witnesses;

(iii) limiting the person's cross-examination of witnesses; or

(iv) otherwise limit'g the participation by the person in the litigation.

(D) Upon a showing by the defendant that unrestr;,:ted participation during the course of the
litigation by the person initiating the action would be for purposes of harassment or would cause the
defendant undue burden or unnecessary expense, the court may limit the participation by the person in
the litigation.

(3) If the Government elects not to proceed with the action, the person who initiated the action
shall have the right to conduct the action. If the Government so requests, it shall be served with copies
of all pleadings filed in the action and shall be supplied with copies of -1l disposition transcripts (at the
Government's expense). When a person proceeds with the action, the court, without limiting the status
and rights of the person initiating the action, may nevertheless permit the Government to intervene at a
later date upon a showing of good cause.

(4) Whether or not the Government proceeds with action, upon a showing by the Government
that certain actions of di3covery by the person initiating the action would interfere with the
Government's investigation or prosecution of a criminal or civil matter arising out of the same facts, the
court may stay such discovery for a period of not more than 60 days. Such a showing shall be con-
ducted in camera. The court may extend the 60-day period upon a further showing in camera that the
Government has pursued the criminal or civil investigation or proceedings with reasonable diligence and
any proposed discovery in the civil action will interfere with the ongoing criminal or civil investigation
or proceedings.

(5) Notwithstanding subsection (b), the Government may elect to pursue its claim through any
alternate remedy available to the Government, including any administrative proceeding to determine a
civil money penalty. If any such alternate remedy is pursued in another proceeding, the person initiating
the action shall have the same rights in such proceeding as such person would have had if the action had
continued under this section. Any finding of fact or conclusion of law made in such other proceeding
that has become final shall be conclusive on all parties to an action under this section. For purposes of
the preceding sentence, a finding or conclusion is final if it has been finally determined on appeal to the
appropriate court of the United States, if all time for filing such an appeal with respect to the finding or
conclusion has expired, or if the finding or conclusion is not subject to judicial review.

(d) AWARD TO QUI TAM PLAINTIFF. -- (1) If the Government proceeds with an action
brought by a person under subsection (b), such person shall, subject to the second sentence of this para-
graph, receive at least 15 percent but not more than 25 percent of the proceeds of the action or settle-
ment of the claim, depending upon the extent to which the person substantially contributed to the
prosecution of the action. Where the action is one which the court finds to be based primi.rily on disc!o-
sures of specific information (other than information provided by the person bring the action relating to
allegations or transactions in a criminal, civil, or administrative hearing, in a congressional, administra-
tive, or Government Accounting Office report, hearing, audit, or investigation, or from the news media),
the court may award such sums as it considers appropriate, but in no case more than 10 percent of the
proceeds, taking into account tha significance of the information and the role of the person bringing the
action in advancing the case to litigation. Any payment to a person under the first or second sentence of
this paragraph shall be mode from the proceeds. Any such person shall also receive an amount for rea-
sonable expenses which the court finds to have been necessarily incurred, plus reasonable attorney's fees
and costs. All such expenses, fees, and costs shall be awarded against the defendant.

(2) If the Government does not proceed with an action under this sec.tion, the person bringing
tlhe action or settling the claim shall receive an amount which the court decides is reasonable for collect-
ing the civil penalty and damages. The amount shail not be less than 25 percent and not more than 30
percent of the proceeds of the action or settlement and shall be paid out of such proceeds. Such person
shall also receive an amount for reasonable expenses which the court find% to have been necessarily
incurred, plus reasonable attorneys' fees and (osIs. All suc h Cxp n,. , fees, and costs shall be awarded
against the defendant.
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(3) If ihe Government does not proceed with the action and the person bringing the action con-
ducts the action, the court may award to the defendant its reasonable attorneys' fees and expenses if the
defendant prevails in the action and the court finds that the claim of the person bringing the action was
clearly frivolous, clearly vexatious, or brought primarily for purposes of harassment.

(e) CERTAIN ACTIONS BARRED. --

(I) No court shall have jurisdiction over an action brought by a former or present member of the
armed forces under subsection (b) of this section against a member of the armed forces arising out of
such person's service in the armed forces.

(2XA) No court shall have jurisdiction over an action brought under subsection (b) against a
Member of Congress, a member of the judiciary, or a senior executive branch official if the action is
based on evidence or information known to the Government when the action was brought.

(B) For purposes of this paragraph, "senior executive branch )fficial" means any officer or
employee listed in § 201(!) of the Ethics in Government Act of 1978 (5 U.S.C. App.)

(3) In no event may a person bring an action under subsection (b) which is based upon allegations
or transaction. which are the subject of a civil suit or a. administrative civil money penalty proceeding
in which the Government is already a party.

(4XA) No court shall have jurisdiction over ats action under this section based upon the public
disclosure of allegations or transactions in a criminal, civil or administrative hearing, in a congressional,
administrative, or Government Accounting Office report, hearing, audit, or investigation, or from the
news media, unless the action is brought by the Attorney General or the peraon bringing the action is an
original source of the information.

(B) For purposes of this paragraph, "original source" means an individual who has direct and
independent knowledge of the information on which the allegations are based and has voluntarily pro-
vided the information to the Government before filing an action under this section which is based on the
information.

(f) GOVERNMENT NOT LIABLE FOR CERTAIN EXPENSES. -- The Government is not
liable for expenses which a person incurs in bringing an action under this section.

(g) FEES AND EXPENSES TO PREVAILING DEFENDANT. -- In civil actions brought
under this section by the United States, the provisions of § 2412(d) of title 28 shall apply.

(h) Any employee who is discharged, demoted, suspended, threatened, harassed, or in any other
manner discriminated against in the terms and conditions of employment by his or her employer because
of lawful acts done by the employee on behalf of the employee or others in furtherance of an action
under this section, including investigation for, initiation of, testimony for, or assistance in an action filed
or to be filed under this section, shall be entitled to all relief necessary to make the employee whole.Such relief shall include reinstatement with the same seniority status such employee would have had but
for the discrimination, 2 times the amount of back pay, interest on the back pay, i.nd compensation for
any special damages sustained as a result of the discrimination, including litigation costs and reasonable
attorneys' fees. An employee may bring an action in the appropriate district court of the United States
for the relief provided in this subsection.

§ 3731. False claims procedure
(a) A supoena requiring the attendance of a witness at a trial or hearing conducted under § 3730 of

this title may be served at any place in the United States.
(b) A civil action under § 3730 may not be brought.-

(I) more than 6 years after the date on which the violation of § 3729 is committed, or
(2) more than 3 years after the date when facts mate,.atl to the right of action are known or rea-

sonably should have been known by the official of the United States charged with responsibility to act in
the circumstances, but in no event more than 10 years after the date on which the violation is committed,
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whichever occurs last.

(c) In any action brought under § 3730, the United States shall be required to prove all essential
elements of the cause of action, including damages, by a preponderance of the evidence.

(d) Notwithstanding any other provision of the law, the Federal Rules of Criminal Procedure, or the
Federal Rules of Evidence, a final judgment rendered in favor of the United States in any criminal
proceeding charging fraud or false statements, whether upon a verdict after trial or upon a plea of guilty
or nolo contendere, shall estop the defendant from denying the essential elements of the offense in any
action which involves the same transaction as in the criminal proceeding and which is brought under sub-
section (a) or (b) of § 3730.

§ ,3732. False claim Jurisdiction

(a) ACTIONS UNDER § 3730.
Any action under § 3720 may be brought in any judicial district in which the defendant or, in the

case of multiple defendants, any one defendant can be found, resides, transacts business, or in which any
act proscribed by § 3729 occurred. A summons as required by the Federal Rules of Civil Procedure shall
be issued by the appropriate district court and served at any place within or outside the United States.

(b) CLAIMS UNDER STATE LAW. -- The district courts shall have jurisdiction over any action
brought under the laws of any State for the recovery of funds paid by a State or local government if the
action arises from the same transaction or occurrence as an action brought under § 3720.

§ 3733 Civil Investigative Demands.

(text omitted)
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CHAPTER SIXTEEN

STATUTES

THE ADMINISTRATIVE DISPUTES ACT OF 1954

(The Anti-Wunderlich Act)

(41 U.S.C. §§ 321-322)

§ 321. LIMITATION OF PLEADING CONTRACT-PROVISIONS RELATING TO FINALITY; STAN-
DARDS OF REVIEW

No provision of any contract entered into by the United States, relating to the finality or con-
clusiveness of any decision of the head of any department or agency or his duly authorized representative
or board in a dispute involving a question arising under such contract, shall be pleaded in any suit now
filed or to be filed as limiting judicial review of any such decision to cases where fraud by such official or
his said representative or board is alleged: Provided, however, that any such decision shall be final and
conclusive unless the same is fraudulent, capricious, or arbitrary or so grossly erroneous as necessary to
imply bad faith, or is not supported by substantial evidence. May 11, 1954, c. 199, § 1, 68 Stat. 81.

§ 322. CONTRACr-PROVISIONS MAKING DECISIONS FINAL ON QUESTIONS OF LAW

No Government contract shall contain a provision making final on a question of law the decision of
any administrative official, representative, or board. May II, 1954, c. 199, § 2, 68 Stat. 81.

CONTRACT DISPUTES ACT OF 1978 P.L. 95-563

(41 U.S.C. § 601)

As Amended by the Federal Courts Improvement Act of 1982, HR 4482.

Be it enacted by the Senate and House of Representatives of the United States of America in
Congress assembled, That this Act may be cited as the "Contracts Disputes Act of 1978".

§ 601. Definitions
As used in this Act --

(1) the term "agency head" means the head and any assistant head of an executive agency, and
may 'upon the designation by" the head of an executive agency include the chief official of any principal
division of the agency;

(2) the term "executive agency" means an executive department as defined in § 101 of title 5,
United States Code, an independent establishment as defined by § 104 of title 5, United States Code
(except that it shall not include the General Accounting Office) a military department as defined by § 102
of title 5, United States Code, and a wholly owned Government corporation as defined by § 846 of title
31, United States Code, the United States Postal Service, and the Postal Rate Commission;

(3) the term "contracting officer" means any person who, by appointment in accordance with
applicable regulations, has the authority to enter into and administer contracts and make determinations
and findings with respect thereto. The term also includes the authorized representative of the contracting
officer, acting within the limits of his authority;
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(4) the term 'contractor' means a party to a Government contract other than the Government;
(5) the term 'Administrator" means the Administrator for Federal Procurement Policy appointed

pursuant to the Office of Federal Procurement Policy Act,

(6) the term 'agency board" means an agency board of contract appeals established under § 8 of
this Act; and

(7) the term 'misrepresentation of fact' means a false statement of substantive fact, or any conduct
which leads to a belief of a substantive fact material to proper understanding of the matter in hand, made
with intent to deceive or mislead.

§ 602. Applicability of Law
(a) Unless otherwise specifically provided herein, this Act applies to any express or implied contract

(including those of the non-appropriated fund activities described in §§ 1346 and 1491 of title 28, United
States Code) entered into by an executive agency for --

(1) the procurement of property, other than real property in being;
(2) the procurement of se:vices;

(3) the procurement of construction, alteration, repair or maintenance of real property; or

(4) the disposal of personal property.
(b) With respect to contracts of the Tennessee Valley Authority, the provisions of this Act shall

apply only to those contracts which contain a disputes clause requiring that a contract dispute be
resolved through an agency administrative process. Notwithstanding any other provision of this Act,
contracts of the Tennessee Valley Authority for the sale of fertilizer or electric power or related to the
conduct or operation of the electric power system shall be excluded from the Act.

(c) This Act does not apply to a contract with a foreign government, or agency thereof, or interna-
tional organization, or subsidiary body thereof, if the head of the agency dtermines that the application
of the Act to the contract would not be in the public interest.

§ 603. Maritne Contracts
Appeals under paragraph g of § 8 and suits under § 10, arising out of maritime contracts, shall be

governed by 'the Act of March 9, 1920, as amended (41 Stat. 525, as amended; 46 U.S.C. §§ 741-752) or
the Act of March 3, 1925, as amended (43 Stat. 1112, as amended; 46 U.S.C. §§ 781-790) as applicable, to
the extent the.t those Acts are not inconsistent with this Act.

§ 604. Fraudulent Claims

If a contractor is unable to support any part of his claim and it is determined that such inability is
attributable to misrepresentation of fact or fraud on the part of the contractor, he shall be liable to the
Government for an amount equal to such unsupported part of the claim in addition to all costs to the
Government attributable to the cost of reviewing said part of his claim. Liability under this subsection
shall be determined wit;,in 6 yearn of the commission of such misrepresentation of fact or fraud.

§ 605. Decision by Contracting Officer
(a) All claims by a contractor agair At the Government relating to a contract shall be in writing and

shall be submitted to the contracting offic-er for a decision. All claims by the Government against a con-
tractor relating to a contract shall be the subject of a decision by the contracting officer. The contracting
officer shall issue his decisions in writing, and shall mail or otherwise furnish a copy of the decision to the
contractor. The decision shall state the reasonm foi the decision reached, and shall inform the contractor
of his rights as provided in this Act. Specif findings of fact are not required, but if made, shall not be
binding in any subsequent proceeding. The authority of this subsection shall not extend to a claim or
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dispute for penalties or forfeitures prescribed by statute or regulation which another Federal agency is
specifically authorized to administer, settle or determine. This section shall not authorize any agency
head to settle, compromise or pay or otherwise adjust any claim involving fraud.

//':(b) The contracting officer's decision on the claim shall be final and conclusive and not subject to

review by any forum, tribunal, or Government agency, unless an appeal or suit is timely commenced asauthorized by this Act. Nothing in this Act shall prohibit executive agencies from including a clause in

Government contracts requiring that pending final decision of an appeal or suit, or final settlement, a con-
tractor shall proceed diligently with performance of the contract in accordance with the Contracting
Officer's decision.

(c)(l) A contracting Officer shall issue a decision on any submitted claim of $50,000 or less within

sixty days from his receipt of a written request from the contractor that a decision be rendered within
that period. For claims of more than $50,000, the contractor shall certify that the claim is made in good
faith, and that the supporting data are accurate and complete to the best of his knowledge and belief, and
that the amount requested accurately reflects the contract adjustment for which the contractor believes
the Government is liable.

(2) A contracting officer shall, within sixty days of receipt of a submitted certified claim over
$50,000 -

(A) issue a decision; or

(B) notify the contrr-ctor of the time within which a decision will be issued.
(3) The decision of a contiacting officer on submitted claims shall be issued within a reasonable

time, in accordance with regulations promulgated by the agency, taking into account such factors as the
size and complexity of the claim and the adequacy of the information in support of the claim provided by
the contractor.

(4) A contractor may request the agency board of contract appeals to direct a contracting officer
to i-Aue a decision in a specified period of time, as determined by the board, in the event of undue delay
on the part of the contracting officer.

the(5) Any failure by the contracting officer to issue a decision on a contract claim within the period
required will be deemed to be a decision by the contracting officer denying the claim and will authorize
the commencement of the appeal or suit on the claim as otherwise provided in this Act. However, in the
event an appeal or suit is so commenced in the absence of a prior decision by the contracting officer, the
tribunal concerned may, at its option, stay the proceedinga to obtain a decision on the claim by the con-
tracting officer.

§ 606. Contractor's Right of Appeal to Board of Contract Appeals
Within ninety days from the date of receipt of a contracting officer's decision under § 6, the con-

tractor may appeal such decision to an agency board of contract appeals, as provided in § 8.

§ 607. Agency Boards of Contract Appeals

(aXl) Except as provided in paragraph (2) an agency board of contract appeals may be established
within an executive agency when the agency head, after consultation with the Administrator, determines
from a workload study that the volume of contract claims justifies the establishment of a full-time agency
board of at least three members who shall have no other inconsistent duties. Workload studies will be
updated at least once every three years and submitted to the Administrator.

(2) The Board of Directors of the Tennessee Valley Authority may establish a board of contract
appeals for the Authority of an indeterminate number of members.

(bXl) Except as provided in paragraph (2), the members of agency boards shall be selected and
appointed to serve in the same manner as hearing examiners appointed pursuant to § 3105 title 5 of the
United States Code, with an additional requirement that such members shall have had not fewer than five
years' experience in public contract law. Full-time members of agency boards serving as such on the
effective date of this Act shall be considered qualified. The chairman and vice chairman of each board
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sh'all be designated by the agency head from members so appointed. The chairman of each agency board
shall receive compensation at a rate equal to that paid a OS-1l0 under the General Schedule contained in
§ 5332, United States Code, the vice chairman shall receive compenst.tion at a rate equal to that paid a
GS-17 under such General Schedule, and all other members shall receive compensation at a rate equal to
that paid a GS-16 under such General Schedule. Such positions shall be in addition to the number of
positions which may be plstced in GS-16, GS-17, and GS-18 of such General Schedule under exist;;ag law.

(2) The -Board of Directors of the Tennessee Valley Authority shall establish critcria for the
appointment of members to its agency board of contract appeals established in subsection (a)(2), -nd shall
designate a chairman of such board. The chairman of such board shall receive compensation at a rate
equal to the daily rate paid of a GS-18 under the General Schedule contained in § 5332, United States
Code for each day he is engaged in the actual performance of his duties as a member of such board. Al!
other members of such board shall receive compensation at a rate equal to the daily rate paid a GS-16
under uch General Schedule for each day they are engaged in the actual performance of their duties as
members of such board.

(c) If the volume of contract claims is not sufficient to justify an agcncy board under subsection (a)
or if he otherwise considers it appropriate, any agency head shall arrange for appeals from decisions by
contracting officers of his agency to be decided by a board of contract appeals of another executive
agency. In the event an agency head is unable to make such an arrangement with another agency, he
shall submit the case to the Administrator for placement with an agency beard. The provisions of this
subsectiou stiall not apply to the Tennessee Valley Authority.

(d) Each agency board shall have jurisdiction to decide any appeal froni a decision of a contracting
officer (I) relating to a contract made by its agency, and (2) relating to a contract made by any other
agency when such agency or the Administrator has designated the agency board to decide the appeal. In
exercising this jurisdiction, the agency board is authorized to grant any relief that would be available to P.
litigant asserting a contract claim in the Claims Court.

(e) An agency board shall provide, to the fullest extent practicable, informal, e'peditious, and inex-
pensive resolution of disputes, and shall issue a decision in writing or take other appropriate action on
each appeal &ubmitted, and shall mail or otherwise furnish a copy of die decision to the contractor and
the contracting officer.

(f) The rules of each agency board shall include a procedure for the accelerated disposition of any
appeal from a decision of a contracting officer where the amount in dispute is $50,000 or less. The
accelerated procedure shall be applicable at the sole election of only the contractor. Appeals under the
accelerated procedure shall be resolved, whenevet possible, within one hundred and eighty days from the
date the contractor elects to utilize such procedure.

(g)(l) The decision of an agency board of contract appeals shall be final, except that --
(A) a contractor may appeal such a decision to the United States Court of Appeals for the

Federal Circuit within one hundred twenty days afte, twe date of receipt of a copy of such decision, or
(B) the agency head, if he determines that an appeal should be taken, and with the prior appro-

val of the Attorney General, transmits the decision of the board of contract appeals tu the United States
Court of Appeals for the Federal Circuit for judicial review, under § 1295 of title 28, United States Code,
as amended herein, within one hundred and twenty days from the date of the agency's receipt of a copy
of the board's decision.

(2) Notwithstanding the provisions of paragraph (1), the decision of the board of contract appeals
of the Tennessee Valley Authority shall be final, except that --

(A) a contractor may appeal such a decision to a United States district court pursuant to the pro-
visions of § 1337 of title 28, United States Code within one hundred twenty days after the date of receipt
of a copy of such decision, or

(B) The Tennessee Valley Authority may appeal the decision to a United States district court
pursuant to the provisions of § 1337 of title 28, United States Code, within one hundred twent% days
after the date of the decision in any case.
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(h) Pursuant to the authority conferred under the Office of Federal Procurement Policy Act, the
Administrator is authorized and directed, as may be necessary or desirable to carry out the provisions of
this Act, to issue guidelines with respect to criteria for the establishment, functions, and procedures of
the agency boards (except for a board established by the Tennessee Valley Authority).

(i) Within one hundred and twenty days from the date of enactment of this Act, all agency boards,
except that of the Tennessee Valley Authority, of three or more full-time members shall develop work-
load studies.

§ 608. Smnll Claims
(a) The rules of each aguncy board shall include a procedure for the expedited disposition of any

appeal from a decision of a contracting officer where the amount in dispute if $10,000 or less. The small
claims procedure shall be applicable at the sole election of the contractor.

(b) The small claims procedure shall provide for simplified rules of procedure to facilitate the dec"
sion of any appeal thereunder. Such appeals may be decided by a single member of the agency boai
with such concurrences as may be provided by rule or regulation.

(c) Appeals under the small claims procedure shall be resolved, whenever possible, within one hun-
dred twenty days from the date on which the contractor elects to utilize such procedure.

(d) A decision against the Government or the contractor reached under the small claims procedure
shall be final and conclusive and shall not be set aside except in cases of fraud.

(e) Administrative determinations and final decisions under this § shall have no value as precedent
for future cases under this Act.

(f) The Administrator is authorized to review at least every three years, beginning with the third
year after the enactment of the Act, the dollar amount defined in § 9(a) as a small claim, and based upon
economic indexes selected by the Administrator adjust that level accordingly.

§ 609. Judicial Review of Board Decisions

(aX1) Except as provided in paragraph (2), and in lieu of appealing the decision of the contracting
officer under § 6 to an agency board, a contractor may bring an action directly on the claim in the
United States Claims Court, notwithstanding any contract provision, regulation, or rule of law to the
contrary.

(2) In the case of an action against the Tennessee Valley Authority, the contractor may only bring
an a.:*ion directly on the claim in a United States district court pursuant to § 1337 of title 28, United
States Code, notwithstanding any contract provision, regulation, or rule of law to the contrary.

(3) Any action under paragraph (1) or (2) shall be filed within twelve months from the date of the
receipt by the contractor of the decision of the contracting officer concerning the claim, and shall
proceed de novo in accordance with the rules of the appropriate court.

(b) In the event of an appeal by a contractor or the Government from a decision of any agency
board pursuant to § 8, notwithstanding any contract pro,,ision, regulation, or rules of law to the contrary,
the decision of the agency board on any question of law shall not be final or conclusive, but the decision
on any question of fact shall be final and conclusive and shall not be set aside unless the decision is frau-
dulent, or arbitrary, or capricious, or so grossly erroneous as to necessarily imply bad faith, or if such
decision is not supported by substantial evidence.

(c) In any appeal by a contractor or the Government from a decision of an agency board pursuant
to § 8, the court may render an opinion and judgment and remand the case for further action by the
agency board or by the executive agency as appropriate, with such direction as the court considers just
and proper.

(d) If two or more suits arising from one contract are filed in the Claims Court and one or more
agency boards, for the convenience of parties or witnes.se or in the interest of.justice, the Claims Court
may order the consolidation of such suit in the court or transfer any suits to or among the agency boards
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involved.
(e) In any suit filed pursuant to tiis Act involving two or more c!aims, counterclaims, cross-c!aims,

or third-party cairm0, and wkere a portion of one such claim can be divided for purposes of decision or
judgment, and'in any such suit where multiple pasties are involved, the court, whenever such action is
approp.iate, may enter a judgment as to one or more but fewer than all of the claims, portions thereof, or
parties.

§ 610. Subpoe* Discovery, and Deposition
A member of an agency board of contract appeals may adminiser Gaths to witnesses, authorizedepositions and discovery proceedings, and require by subpoena the attendance of witne3ses, and produc-

tion of books and papers, for the taking of testimony or evidence by deposition or in the hearing of an
appeal by the agency board. In case of contumacy or refusal to obey a subpoena by a person who
resides, is found, or transacts business within the jurisdiction of the United States district court, the court,
upon application of the agency board through the Attomney General, or upon application by the board of
contract appeals of the Tennessee Valley Authority, shall have jurisdiction to issue the person an order
requiring him to appear before the agency board or a member thereof, to produce evidence or to give
testimony, or both. Any failur, of any such person to obey the order of the court may be punished by
the court as a contempt thereof.

§611. Interest
Interest on amounts found due contractors on claims shall be paid to the contractor from the date

the contracting officer receives the claim pursuant to § 6(a) from the contractor until payment thereof.
The interest provided for in this section shall be paid at the rate established by the Secretary of the
Treasury pursuant to Public Law 92-41 (85 Stat. 97) for the Renegotiation Board.
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CHAPTER SEVENTEEN

x~ ' STATUTES

THE TUCKER ACT

28 U.S.C., § 1491,
t ~et seq. i

Seetons

1491. Claims against United States generally; actions involving
Tennessee Valley Authority.
1492. Congressional reference cases.
1494. Accounts of officers, agents or contractors.
1495. Damages for unjust conviction and imprisonment; Claims againstUnited States.

1496. Disbursing Officers' claims.
1497. Oyster growers' damages from dredging operations.
1498. Patent and copyright cases.
1499. Penalties imposed against contractors under eight hour law.
1500. Pendency of Claims in other courts.
1501. Pensions.
1502. Treaty cases.
1503. Tet-offs.
1504. Tort claims.
1505. Indian claims.

1506. Transfer to cure defect of jurisdiction.

§ 1491. CLAIMS AGAINST UNITED STATES GENERALLY; ACTIONS INVOLVING TENNESSEE
VALLEY AUTHORITY.

(aXl) The United States Claims Court shall have jurisdiction to render judgment upon any claim
against the United States founded either upon the Constitution, or any Act of Congress, or any regulation
of an executive department, or upon any express or implied contract with the United States, or for liqui-
dated or unliquidated damages in cases not sounding in tort. For the purpose of this paragraph, an
express or implied contract with the Army and Air Force Exchange Service, Navy Exchanges, Marine
Corps Exchanges, Coast Guard Exchanges, or Exchange Councils of the National Aeronautics and Space
Administration shall be considered an expres or implied contract with the United States. (2) To provide
an entire remedy and to complete the relief afforded by the judgment, the court may, as an incident of
and collateral to any such judgement, issue orders directing restoration to office or position, placement in
appropriate duty or retirement status, and correction of applicable records and such orders may be issued
to any appropriate official of the United States. In any case within its jurisdiction, the court shall have
the power to remand appropriate aatters to any administrative or executive body or official with such
direction as it may deem proper and just. The Claims Court shall have jurisdiction to render judgment
upon any claim by or against, or dispute with, a contractor arising under § 10(aXl) of the Contract
Disputes Act of 1978. (3) To afford complete relief on any contract claim brought before the contract is
awarded, the court shall have exclusive jurisdiction to grant declaratory judgments and such equitable
and cxtraordinary relief as it deems proper, including but not limited to injunctive relief. In exercising
this jurisdiction, the court shail give due regard to the interests of national defense and national security.

(b) Nothing herein shall be construed to give the United States Court jurisdiction of any civil
action within the exclusive jurisdiction of the Court of International Trade, or of any action against, or
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founded on actions of, the Tennessee Valley Authority, nor to amend or modify the provisions of the
Tennessee Valley Authority Act of 1933, as amended, with respect to suits by or against the Authority.
As amended Nov. 1, 1978, Pub. L. 95-563, § 14(i), 92 Stat. 2391; Oct. 10, 1980, Pub. L. 96-417, Title V, §
509, 94 Stat. 1743, Apr 2, 1982, Pub.L. 97-164, Title 1, § 133(a), 96 Stat. 39.)

§ 1492. CONGRESSIONAL REFERENCE CASES.
Any bill, except a bill for a pension, may be referred by either House of Congress to the chief

judge of the United States Claims Court for a report in conformity with § 2509 of this title. As amended
Apr 2, 1982, Pub.L. 97-164, Title I, § 133(b), 96 Stat. 40.)

§ 1493. REEALED. July 28, 1953, c. 253, § 8, 67 Stat. 226.

§ 1494. ACCOUNTS OF OFFICERS, AGENTS, OR CONTRACTORS.

The United States Claims Court shal! have jurisdiction to determine the amount, if any, due to or
from the United States by reason of any unsettled account of any officer or agent of, or contractor with,
the United States, or a guarantor, surety or personal representative of any such officer, agent, or contrac-
tor, and to render judgement thereof where--

(1) Claimant or the person he represents has applied to the proper department of the Government
for settlement of the account;

(2) three years have elapsed from the date of such application without settlement; and
(3) no suit upon the same has been brought by the United States. As amended July 28, 1953, c.

253, § 9, 67 Stat. 226; Sept. 3, 1954, c. 1263, § 44(c), 68 Stat. 1242.

§ 1495. DAMAGES Fr'1 UNJUST CONVICTION AND IMPRISONMENT; CLAIM AGAINST
UNITED STATFS.

The United States Claims Court shall have jurisdiction to render judgment upon any claim for dam-
ages by any person unjustly convicted of an offense against the United States and imprisoned. (As
amended Apr 2, 1982, Pub.L. 97-164, Title I, § 133(c)(1), 96 Stat. 40.)

§ 1496. DISBURSING OFFICERS' CLAIMS.
The United States Claims Court shall have jurisdiction to render judgment upon any claim by a dis-

bursing officer of the United States or by his administrator or executor for relief from responsibility for
loss, in line of duty, of Government funds, vouchers, records or other papers in his charge. (As amended
Apr 2, 1982, Pub.L. 97-164, Title I, § 133(c)(1), 96 Stat. 40.)

§ 1497. OYSTER GROWERS, DAMAGES FROM DREDGING OPERATIONS.

(Text omitted.)

§ 1498. PATENT AND COPYRIGHT CASES.
(a) Whenever an invention described in and covered by a patent of the United States is used or

manufactured by or for the United States without license of the owner thereof or lawful right to use or
manufacture the sbmc, the owner's remedy shall be by action against the United States in the United
States Claims Court for recovery of his reasonable and entire compensation for such use and manufac-
ture.
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For the purposes of this section, the use or manufacture of an invention described in and covered[ > by a patent of the United States by a contractor, a subcontractor, or any person, firm, or corporation for
___ 'the, Government and with the authorization or consent of the Government, shall be construed as use or

mnanufacture-for the United States.
The court shall not award compensation under this section if the claim is based on the use or

manufacture by or for the United States of any article, owned, leased, used by, or in the possession of the
United States priorto July 1, 1918.

A Government employee shall have the right to bring suit against the Government under this sec-
tion except where he was in a position to order, influence, or induce use of the invention by the Govern-
ment. This section shall not confer a right of action on any patentee or any assignee of such patentee
with respect to any invention discovered or invented by a person while in the employment or service of
the United States, where the invention was related to the official functions of the employee, in cases in
which such functions included research and development, or in the making of which Government time,
materials, or facilities were used.

(b) Hereafter, whenever the copyright in any work protected undtr the copyright laws of the
United States shall be infringed by the United States, by a corporation owned or controlled by the
United States, or by a contractor, subcontractor, or any person, firm, or corporation acting for the
Government and with the authorization or consent of the Governmet, the exclusive remedy of the
owner of such copyright shall be by action against the United States in the Claims Court for the
recovery of his reasonable and entire compensation as damages for such infringement, including the
minimum statutory damages as set ,)rth in § 504(c) of title 17, United States Code: Provided, That a
Government employee shall have right of action against the Government under this subsection except
where he was in a position to order, influence, or induce use of the copyrighted work by the Govern-
ment: Provided, however, That this subsection shall not confer a right of action on any copyright owner
or any assignee of such owner with respect to any copyrighted work prepared by a person while in the
employment or service of the United States, where the copyrighted work was prepared as a part of the
official functions of the employee, or in the preparation of which Government time, material, or facilities
were used: And provided further, That before such action against the United States has been instituted
the appropriate corporation owned or controlled by the United States or the head of the appropriate
department or agency of the Government, as the case may be, is authorized to enter into an agreement
with the copyright owner in full settlement and compromise for the damages accruing to him by reason
of such infringement and to settle the claim administratively out of available appropriations.

Except as otherwise provided by law, no recovery shall be had for any infringement of a copyright
covered by this subsection committed more than three years prior to the filing of the complaint or court-
terclaim for infringement in the action, except that the period between the date of receipt of a written
claim for compensation by the Department or agency of the Government or corporation owned or con-
trolled by the United States, as the case may be, having authority to settle such claim and the date of
mailing by the Government of a notice to the claimant that his claim has been denied shall not be
counted as a part of the three years, unless suit is brought before the last-mentioned date.

(c) The provisions of this section shall not apply to any claim arising in a foreign country. As
amended Oct. 31, 1951, c. 655, § 50(c), 65 Stat. 727; July 17, 1952, c. 930, 66 Stat. 757; Sept. 8, 1960, Pub.
L. 86-726, § § 1, 4, 74 Stat. 855, 856.

(d) Hereafter, whenever a plant variety protected by a certificate of plant variety protection under
the laws of the United States shall be infringed by the United States, by a corporation owned or con-
trolled by the United States, or by a contractor, subcontractor or any person, firm, or corporation acting
for the Government and with the authorization and consent of the Government, the exclusive remedy of
the owner of such certificate shall be by action against the United States in the Claims Court for the
recovery of his reasonable and entire compensation as damages for such infringement: Provided, That a
Government employee shall have a right of action against the Government under this subsection except
where he was in a position to order, influence or induce use of the protected plant variety by the
Government: Provided, however, That this subsection shall not confer a right of action on any
certificate owner or any assignee of such owner with respect to any protected plant variety made by a
person while in the employment or service of the United States, where such variety was prepared as a
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,part of the official functions of the employee, or in the preparation of which Government time, material,
or taciliti were used: And provided further, That before such action against the United States has been
instituted, the appropriate corporation owned or controlled by the United States or the head of the
appiopriate agency of the Government, as the case inay be, is authorized to enter into an agreement with
-the certificate owner in full settlement and compromise, for the damages accrued to him by reason of
such infringement and to settle the claim administratively out of available appropriations. (As amended
Oct 19, 1976, Pub.L. 94-533, § 105(c), 90 Stat. 2599; Apr. 2, 1982, Pub.L. 97-164, Title I, § 133(d), 96
Stat. 40.)
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§ 49. LIQUIDATED DAMAGFS wrrHHELD FROM CONTRACTORS UNDER CONTRACT[ . ,,, WORK '*OURS AND SAFETY STANDARDS ACT.
The United States Claims Court shall have jurisdiction to render judgment upon any claim for

liquidated damages. withheld from a contractor or subcontractor under 1 104 of the Contract Work
.Houis Standards Act. As amended Aug. 13, 1982, Pub.L. 97-164, Title 1, § 133(eXl),(2XA), 96 Stat. 40,

1500. PENDENCY OF CLAIMS INOTHER COURTS.
Ile United States Claims Court shall not have jurisdiction of any cleim fo, or in respect to which

the plaintiff or his &ssignee has pending in any other court any suit or process against the United States or
any person who, at the time when the cause of action alleged in such suit or process arose, was, in
respect thereto, acting or professing to act directly or indirectly under the authority of the United States.
(As amended Apr. 2, 1982, Pub.L. 97-164, Title I, § 133(eXI.), 96 Stat. 40.)

§ 1501. PENSIONS.
The United States Claims Court shall not have jurisdiction of any claim for a pension. June 25,

1948, c. 646, 62 Stat. 942.

§ 1502. TREATY CASES.
Except as otherwise provided by Act of Congress, the Court of Claims shall not have jurisdiction

of any claim against the United States growing out of or dependent upon any treaty entered into with
foreign nations. (As amended Apr. 2, 1982, Pub.L. 97-164, Title 1, § 133(eX), 96 Stat. 40.)

§ 1503. S El-OFFS.
The United States Claims Court shall have jurisdiction to render judgment upon any tet-off or

demand by the United States against any plaintiff in such court. (As amended Apr. 2, 1982, Pub.L. 97-
164, Title I, § 133(eX1), 96 Stat. 40.)

§ 1504. TORT CLAIMS.

Repealed H.R. 4482, March 22, 1982.

§ 1505. INDIAN CLAIMS.

(Text Excluded)
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VEDERAL COURTS IMPROVEMENT ACT OF 1982

96 Stat. 25; HR 4482, Effective Oct 1, 1982

TITLE I - UNITED STATES COURT OF APPEALS FOR THE FEDERAL CIRCUIT AND UNITED
STATES CLAIMS COURT

PART A -- Organization, Structure, and Jurisdiction

Number and composition of Circuits

§ 101. Section 41 of title 28, United States Code, as amended by the Fifth Circuit Court of Appeals
Reorganization Act of 1980 (Public Law 96-452; 94 Stat. 1994), is amended by striking out 'twelve' and
inserting in lieu thereof 'thirteen" and by adding at the end thereof the following:

'Federal .................... All Federal judicial districts."

Number of Circuit Judges

§ 102. (a) Section 44(a) off title 28, United States Code, as amended by the Fifth Circuit Court of
Appeals Reorganization Act of 1980 (Public Law 96- 452; 94 Stat. 1994), is amended by adding at the
end thereof the following:

'Federal ........................ 12'

(b) Section 44(c) of title 28, United States Code, is nmended by adding the following sentence at
the end thereof: 'While in active service, each circuit judge of the Federal judicial circuit appointed
after the effective date of this Act, and the chief judge of the Federal judicial circuit, whenever
appointed, shall reside within fifty miles of the District of Columbia.'

PANELS OF JUDGES: Number of Judges for Hearings

§ 103. (a) Section 46(a) of title 28, United States Code, is amended by striking out "divisions' and insert-
ing in lieu thereof 'panels'.

(b) Section 46(b) of title 28, United States Code, is amended --
(1) by striking out 'divisions' each place it appears and inserting in lieu thereof "panels';
(2) by inserting immediately before the period at the end of the first sentence the following: ', at

least a majority of whom shall be judges of that court, unless such judges cannot si' because recused or
disqualified, or unless the chief judge of that court certifies that there is an emergency including, but not
limited to, the unavailability of a judge of the court because of illness'; and

(3) by adding at the end thereof the following new sentence: 'The United States Court of Appeals
for the Fcderal Circuit Court shall determine by rule a procedure for the rotation of judges from panel to
panel to ensure that all of the judges sit on a representative cross section of the c-ases heard and, notwith-
standing the first sentence of this subsection, may determine by rule the number of judges, not less than
three, who constitute a panel.

(c) The first sentence of § 46(c) of title 28, United States Code, is amended by inserting immediately
after 'three judges' the following: (except that the United States Cot'rt of Appeals for the Federal Cir-
cuit may sit in panels of more than three judges if its rules so provide).
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(d) Section 46(d) of title 28, United States Code, is amended by striking out 'division" and inserting
.iu"lieu thereof *panel*.

PLACES FOR HOLDING COURT

S104. (a) Section 48 of title 28, United States Code, is amended by striking out the first two sentences
and inserting in lieu thereof the following:

(a) The courts of appeals shall hold regular sessions at the places listed below, and at such other
places within the respective circuit as each court may designate by rule.

(b) Section 48 of title 28, United States Code, as amended by the Fifth Circuit Court of Appeals
Reorganization Act of 1980 (Public Law 96-452; 94 Stat. 1994), is amended further by inserting at the
end of the table of circuits and places the following:

Federal ......... District of Columbia, and in any other place listed above as the court by rule
directs.

(c) Section 48 of title 28, United States Code, is amended further by striking out the final p,-a graph
and inserting in lieu thereof the following:

(b) Each court of appeals may hold special sessions at any place within its circuit as the nature of
the'business may require, and upon such notice as the court orders. The court may transact any business
at a special session Which it might transact at a regular session.

(c) Any court of appeals may pretermit, with the consent of the Judicial Conference of the United
States, any regular session of court at any place for insufficient business or other good cause.

(d) The times and places of the sessions of the Court of Appeals for the Federal Circuit shall be
rrescribed with a view to securing reasonable opportunity to citizens to appear before the court with as
little inconvenience and expense to citizens as is practicable.

7ORGANIZATION OF UNITED STATES CLAIMS COURT

§ 105. (a) Chapter 7 of title 28, United States Code, is amended to read as follows:

CHAPTER 7 - UNITED STATES CLAIMS COURT

Seeton

28 U.S.C. 171. Appointment and number of judges; character of court; designation of chief judge.

172. Tenure and salaries of judges.

173. Times and places of holding court.

174. Assignment of judges; decisions.

175. Official duty station; residence.

176. Removal from office.

177. Disbarment of removed judges.

28 U.S.C. § 171. Appointment and number of judges; character of court; designation of chief judge.
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(a) The President shall appoint, by and with the advice and consent of the Senate, sixteen judges
who shall constitute a court of record known as the United States Claims Court. The court is declared
to be a court established under article lof the Constitution of the United States.

(b) The President shall designate one of the judges of the Claims Court who is less than seventy
y"er of age to serve as chief judge. The chief judge may continue to serve as such until he reaches the
age of seventy years or until another judge is designated as chief judge by the President. After the desig-
nation of another judge to serve as chief judge, the former chief judge may continue to serve as a judge
otthe court foi the balance of the term to which appointed.

§-172. Tenure and salaries of judges.
(a) Each judge of the United States Claims Court shall be-appointed for a term of fifteen years.
(b) Each judge shall receive a salary at an annual rate determined under § 225 of the Federal Salary

Act of 1967 (2 U.S.C. §§ 351-361), as adjusted by § 461 of this title.

§ 173. Times and places of holding court.
The principal office of the United States Claims Court shall be in the District of Columbia, but the

Claims Court may hold court at such times and in such places as it may fix by rule of court. The times
and places of the sessions of the Claims Court shall be prescribed with a view to securing reasonable
opportunity to citizens to appear before the Claims Court with as little inconvenience and expense to
citizens as is practicable.

§ 174. Assigament of judges; decisions.
(a) The judicial power of the United States Claims Court with respect to any action, suit, or --

proceeding, except congressional reference cases, shall be exercised by a single judge, who may preside
alone and hold a regular oi special session of court at the same time other sessions are held by other '. -
judges.

(b) All decisions of the Claims Court shall be preserved and open to inspection.

§ 175. Official duty station; residence.
(a) The official duty station of each judge of the United States Claims Court is the Distr" t of

Columbia.
(b) After appointment and while in activc service, each judge shall reside within fifty miles of the

District of Columbia.
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Vi f 7-

JURISDICTION OF THE UNITED STATES COURT
OF APPEALS FOR THE FEDERAL CIRCUIT

§1127(a). Chapter 83 of title 28, United States Code, is amended by adding at the end thereof the follow-
ing new sections:

28 U.S.C. § 1295. Jurldlctlon of the United States Court of Appeals for the Federal Circuit.
4 (a) The United States Court of Appeals for the Federal Circuit shall have exclusive jurisdiction --

(1) of an appeal from a final decision of a district court of the United States, the United States
District Court for the District of the Canal Zone, the District Court of Guam, the District Court of the
Virgin Islands, or the District Court for the Northern Mariana Islands, if the jurisdiction of that court
was based, in whole or in part, on § 1338 o" this title, except that a case involving a claim arising under
any Act of Congress relating to copyrights or trademarks and no other claims under § 1338 (a) shall be
governed by §§ 1291, 1292, and 1294 of this title;

(2) of an appeal from a final decision of a district court of the United States, the United States
District Court for the District of the Canal Zone, the District Court of Guam, the District Court of the
Virgin Islands, or the District Court for the Northern Mariana Islands, if the jurisdiction of that court
was based, in whole or in part, on § 1346 of this title, except that jurisdiction of an appeal in a case
brought in a district court under § 1346(aXl), 1346(b), 1346(e), or 1346(f) of this title or under §
1346(aX2) when the claim is founded upon an Act of Congress or a regulation of an executive depart
ment providing for internal revenue shall be governed by §§ 1291, 1292, and 1294 of this title;

(3) of an appeal from a final decision of the United States Claims Court;

(4) of an appeal from a decision of -
(A) The Board of Appeals or the Board of Patent Interferences of the Patent and Trademark

Office with respect to patent applications and interferences, at the instance of an applicant for a patent or
any party to a patent interference, and any such appeal shall waive the right of such applicant or party to
proceed under § 145 or § 146 of title 35;

(B) the Commissioner of Patents and Trademarks or the Trademark Trial and Appeal Board
with respect to application for registration of marks and other proceedings as provided in § 21 of the
Trademark Act of 1946 (15 U.S.C. § 1071); or

(C) a district court to which a case was directed pursuant to § 145 or § 146 of title 35;

(5) of an appeal from a final decision of the United States Court of International Trade;
(6) to review the final determinations of the United States International Trade Commission relat-

ing to unfair practices in import trade, made under § 337 of the Tariff Act of 1980 (19 U.S.C. § 1337);
(7) to review, by appeal on questions of law only, findings of the Secretary of Commerce under

headnote 6 to schedule 8, part 4, of the Tariff Schedules of the United States (relating to importation of
instruments or apparatus);

(8) of an appeal under § 71 of the Plant Variety Protection Act (7 U.S.C. § 2461);
(9) of an appeal from a final order or final decision of the Merit Systems Protection Board, pur-

suant to §§ 7703(bXl) and 7703(d) of title 5; and
(10) of an appeal from a final decision of an agency board of contract appeals pursuant to § 8(gXl)

of the Contract Disputes Act of 1978 (41 U.S.C. § 607(g)I)).
(b) The head of any executive department or agency may, with the approval of the Attorney Gen-

eral, refer to the Court of Appeals for the Federal Circuit for judicial review any final decisions rendered
by a board of contract appeals pursuant to the terms of any contract with the United States awarded by
that department or agency which the head of such department or agency has concluded is not entitled to
finality pursuant to the review standards specified in § 10(b) of the Contract Disputes Act of 1978 (41
U.S.C. § 609(b)). The head of each e.ecutive department or agency shall make any referral under this
section within one hundred and twenty days after the receipt of a copy of the final appeal decision.
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(c) The Court of Appeals for the Federal Circuit shall review the matter referred in accordance
with the standards specified in § 10(b) of the Contract Disputes Act of 1978. The court shall proceed
with judicial review on the administrative record made before the board of contract appeals on matters -""
sd.ieferred as in other cases pending ,', such court, shall determine the issue of finality of the appeal deci-
sion, and shall, if appropriate, render judgment thereon, or remand the matter to any administrative or
executive body or official with such direction Ms it may deem proper and just.

S'41. Iati s
In. any judgment of any court rendered (whether against the United States, a collector or deputy

collector of internal revenue, a former collector or deputy collector, or the personal representative in
case of death) for any overpayment in respect of any internal-revenue tax, interest shall be allowed at an
annual rate established under § 6621 of the Internal Revenue Code of 1954 upon the amount of the over-
payment, from the date of the payment or collection thereof to a date preceding the date of the refund
check by not more than thirty days, such date to be determined by the Commissioner of Internal Reve-
nue. The Commissioner is authorized to tender by check payment of any such judgment, with interest as
herein provided, at any time after such judgment becomes final, whether or not a claim for such payment
has been duly filed, and such tender shall stop the running of interest, whether or not such refund check
is accepted by the judgment creditor.

(As amended Apr. 1, 1982, Pub.L. 97-164, title I1, § 302(b), 96 Stat. 56.)

EFFECTIVE DATE

§ 402. Unless otherwise specified, the provisions of this Act shall take effect on October 1, !982.

EFFEC ON PENDING CASES

§ 402. (a) Any case pending before the Court of Claims on the effective date of this Act in which a
report on the merits has been filed by a commissioner, or in which there is pending a request for review.
and upon which the court has not acted, shall be transferred to the United States Court of Appeals for
the Federal Circuit.

(b) any matter pending before the United States Court of Customs and Patent Appeals on the
effective date of this Act shall be transferred to the United States Court of Appeals for the Federal Cir-
cuit.

(c) Any petition for rehearing, reconsideration, alteration, modification, or other change in any
decision of the United States Court of Claims or the United States Court of Customs and Patent Appeals
rendered prior to the effective date of this Act that has not been determined by either of those courts on
that date, or that is filed after that date shall be determined by the United States Court of Appeals for the
Federal Circuit.

(d) Any matter pending before a commissioner cf the United States Court of Claims on the effective
date of this Act, or any pending dispositive motion that the United States Court of Claims has not deter-
mined on that date, shall be determined by the United States Claims Court.

(e) Any case in which a notice of appeal has been filed in a district court of the United States prior
to the cffectivc date of this Act shall be decided by the court of appeals to which the appeal was taken
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PUBLIC LAW 85104

Chapter 29, National Defense Contracts

(50 U.S.C. §1 1431-4435)

f1431. AUTilHORIZATION; OFFICIAL APPROVAL; CONGRESSIONAL ACfION: NOTIFICATION
OF'COMMITTEES OF CERTAIN PROPOSED OBLIGATIONS, RESOLUTION OF DISAPPROVAL,
CONTINUITY OF SESSION, COMPUTATION OF PERIOD.

The President may authorize any department or agency of the Government which exercises func-
tions in connection with the national defense, acting in accordance with regulations prescribed by the
President for "e protection of the Government, to enter into contracts or into amendments or
modifications of cuntre-tis heretofore or hereafter made and to make advance payments thereon, without
regard to other provi. ,ns of law relaing to the making, performance, amendment, or modification of
contracts, whenever he deems that ruch action would facilitate the national defense. The authority con-
ferred by this section shall not be utilized to obligate the United States in an amount in excess of $50O0
without approval by an official at or above the level of an Assistant Secretary or his Deputy, or an assis-
tant head or his deputy, of such department or agency, or by a Contract Adjustment Board established
therein. The authority conferred by this section may not be utilized to obligate the United States in any
amount in excess of $25,000,000 unless the Committees on Armed Services of the Senate and the House
of Representatives have been notified in writing of such proposed obligation and 60 days of continuous
session of Congress have expired following the date on which such notice was transmitted to such Com-
mittees and neither House of Congress has adoptcd, within such 60-day period, A resolution disapproving
such obligation. For purposes of this section, the continuity of a session of Congress is broken only by

9A an adjournment of the Congress sine die, and the days on which either House is not in session because of
an adjournment of more than 3 days to a day certain are excluded in the computation of such 60-day
period. Pub. L. 85- 804, § 1, Aug 28, 1958, 72 Stat. 972, amended Pub. L. 93-155, Title VIII, 807(a),
Nov. 16, 1973, 87 Stat. 615.

§ 1432. RESTRICTIONS.
Nothing in this chapter shall be construed to constitute authorization hereunder for-
(a) the use of the cost-plus-a-percentage-of-cost system of contracting;
(b) any contract in violation of existing law relating to limitation of profits;
(c) the negotiation of purchases of or contracts for property o; services required by law to be pro-

cured by formal advertising and competitive bidding;
(d) the waiver of any bid, payment, performance, or other bond required by law;
(e) the amendment of a contract negotiated under § 2304(aX15) of Title 10 or under § 252(cX13) of

Title 41, to increase the contract price to an amount higher than the lowest rejected bid of any responsi-
ble bidder; or

(f) the formalization of an informal commitment, unless it is found that at the time the commitment
was made it was impracticable to use normal procurement procedures.

§ 1433. PuBLIC RECORD;, EXAMINATION OF RECORDS BY COMPTROLLER GENERAL;
EXEMPTIONS: EXCEPTIONAL CONDITIONS; REPORTS TO CONGRESS.

(a) All actions under the authority of this chapter shall be made a ma er of public record under
regulations prescribed by the President and when deemed by ham not to be detrimental to the national
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security.

(1) All contracts entered into, amended, or modified pursuant to authority contained in this chapter
shall include a clause to the effect that the Comptroller General of the United States or any of his duly
authorized representatives shall, until the expiration of three years after final payment, have access to and
the right to examine any directly pertinent books, documents, papers, and records of the contractor or
any of his subcontractors engaged in the performance of and involving transactions other than actions
related to such contracts or subcontracts. Under regulations to be prescribed by the President, however,
such clause may be omitted from contracts with foreign contractors or foreign subcontractors if the
agency-, head determines, with the concurrence of the Comptroller General of the United States or his
designee, that the omission will serve the best interests of the United States. However, the concurrence
of the Comptroller Genera! of the United States or his designee is not required for the omission of such
clause--

(1) where the contractor or subconitractor is a foreign government or agency thereof or is pre-
c:..ed by the law of the country involved from making its books, documents, papers, or records evail-
able for examination; and

(2) where the agency head determines, after taking into account the process and availability of the
property or services from United States sources, that the public interest would be best served by the
omission of the clause.

If the clause is omitted based on a determination under clause (2), a written report shall be furnished to
the Congress, Pub. L. 85-804, 3, Sept. 27, 1966, 80 Stat. 851.

§ 1434. REPORTS TO CONGRESS; PUBLICATION.

(a) Every department and agency acting under authority of this chapter shall, by March 15 of each
year, report to Congress all such actions taken by that department or agency during the preceding calen-
d:r year. With respect to actions which involved actual or potential cost to the United States in excess
of $50,000 the report shall-

(1) name of contractor;

(2) state the actual cost or estimated potential cost involved;
(3) describe the property or services involved; and

(4) state further the circumstances justifying the action taken.

With respect to (1), (2), (3), and (4), above, and under regulations prescribed by the President, there
may be omitted any information the disclosure of which would be detrimental to the national security.

(b) The Clerk of the House and the Secretary of the Senate shall cause to be published in the
Congressional Record all reports submitted pursuant to this section.

§ 1435. EFFECFIVE PERIOD.
This chapter shall be effective only during a national emergency declared by Congress or the

President and for six months after the termination thereof or until such earlier time as Congress, by con-
current resolution, may designate. Pub. L. 85-804, § 5, Aug. 28, 1958, 72 Stat. 973.
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EXECUlVE ORDER NO. 10739

No .v. 14, 1958, 23 F.R. 8897, as amended by Ex.Ord. No. 11051, .ept. 28, 1962, 27 F.R. 9683; Ex.Ord.
No. 11382, Nov. 28, 1967, 32 F.R. 16247; Ei.Ord. No. 11610, July 22, 1971, 36 F.R. 13755; Ex. Ord. No.
i2148, July 20, 19709, 44 F.R. 43239.

CONTRACTING AUTHORITY OF GOVERNMENT AGENCIES
IN CONNECTION WITH NATIONAL DEFENSE FUNCTIONS

By virtue of the authority vested in me by the Act of August 28, 1958, 72 Stat. 972, hereinafter
called the act [this chapter], and as President of the United States, and in view of the existing national
emergency declared by Proclamation No. 2914 of December 16, 1950 [set out as a note preceding § I of
Appendix to this title), and deeming that such action will facilitate the national defense, it is hereby
ordered as follows:

Part I-Department of Defease

Under such regulations, which shall be uniform to the extent practicable, as may be prescribed or
approved by the Secretary of Defense:

1. The Department of Defense is authorized within the limits of the amounts appropriated and the
contract authorization provided therefore, to enter into contracts and into amendments or modification of
contract heretofore or hereafter made, and to make advance payments thereon, without regard to the
provisions of law relating to the making, performance, amendment, or modification of contracts, when-
ever, in the judgment of the Secretary of Defense, the Secretary of the Army, the Secretary of the Navy,
or the Secretary of the Air Force, or the duly authorized representative of any such Secretary, the
national defense will be facilitated thereby.

v dIA. (a) The limitation in paragraph I to amounts appropriated and the contract authorization pro-
vided therefor shall not apply to contractual provisions which provide that the United States will hold
harmless and indemnify the contractor against any of the claims or losses set forth in subparagraph (b),
whether resulting from the negligence or wrongful act or omission of the contractor or otherwise (except
as provided in subparagraph (bX2)). This exception from the limitations of paragraph I shall apply only
to claims or losses arising out of or resulting from risks that the contract defines as unusually hazardous
or nuclear in nature. Such a contractual provision shall be approved in advance by an official at a level
not below that of the Secretary of a military department and may require each contractor so indemnified
to provide and maintain financial protection of such type and in such amounts as is determined by the
approving official to be appropriate under the circurstances. In deciding whether to approve the use of
an indemnification provision and in determining the amount of financial protection to be provided and
maintained by the indemnified contractor, the appropriate official shall take into account such factors as
the availability, cost and terms of private insurance, self-insurance, other proof of financial responsibility
and workmen's compensation insurance. Such approval and determination, as required by the preceding
two sentences, shall be final

(bXl) Subparagraph (a) shall apply to claims (including reasonable expenses of litigation and settle-
ment) or losses, not compensated by insurance or otherwise, of the following types:

(A) Claims by third persons, including employees of the contractor, for death, personal injury,
or loss of. damage to. or loss of use of property;

(B) Loss of. damage to. or loss of use of property of the contractor;

(C) Loss of. damage to. or loss of use of property of the Government,
(D) Claims arising (i) from indemnification agreements between the contractor and a subcon-

tractor or subcontractors, or (ii) from such arrangc-nents and further indcmnification arrangements
between subcontractors at tiny ticr; provided that all Ysuch arrangements were entered into pursuant to
regulations prescribed or approved by the Secretaries of Defense. the Army. the Navy. or the Air Force.

F-215



(2) Indemnification and hold harmless agreements entered into pursuant to this subsection,
whether between the United States and a contractor, or between a contractor and a subcontractor, or
betweentwo subcontractors, shall not cover claims or losses caused by the willful misconduct or lack of
goib "faith on the part of any of the contractor's or subcontractor's directors or officers or principal
officials which are (i) claims by the United States (other than those arising through subrogation) against
the contractor or subcontractor, or (ii) losses affecting the property of such contractor or subcontractor.
Regulations to be prescribed or approved by the Secretaries of Defense, the Army, the Navy or the Air
Force shall define the scope of the term "principal officials'.

(3) The United States may discharge its obligation under a provision authorized by subparagraph
(a) by maiking payments directly to subcontractors or to third persons to whom a contractor or subcon-fracior may be liable.

.(c) A contractual provision made under subparagraph (a) that provides for indemnification must
also provide for -

(1) notice to the United States of any claim or action against, or of any loss by, the contractor or
subcontractor which is covered by such contractual provision; and

(2) control or assistance by the United States, at its election, in the settlement or defense of any
such claim or action.

2. The Secretaries of Defense, the Army, the Navy, and the Air Force, respectively, may exercise
the authority herein conferred and, in their discretion and by their direction, may delegate such author-
ity to any other military or civilian officers or officials of their respective departments, and may confer
upon any such military or civilian officers or officials the power to make further delegations of such
authority within their respective commands or organizations: Provided, that the authority herein con-
ferred shall not be utilized to obligate the United States in an amount in excess of $50,000 without appro-
val by an official at or above the level of an Assistant Secretary or his Deputy, or by a departmental
Contract Adjustment Board.

3. The contracts hereby authorized to be made shall include agreements of all kinds (whether in
the form of letters of intent, purchase orders, or otherwise) for all types and kinds of property or services
necessary, appropriate, or convenient for the national defense, or for the invention, development, or pro-
duction of, or research concerning, any such property or services, including, but not limited to, aircraft,
missiles, buildings, vessels, arms, armament, equipment or supplies of any kind, or any portion thereof,
including plans, spare parts and equipment therefor, materials, supplies, facilities, utilities, machinery,
machi.te tools, and any other equipment without any restriction of any kind as to type, character, loca-
tion, or form.

4. The Department of Defense may by agreement modify or amend or settle claims under con-
tracts heretofore or hereafter made, may make advance payments upon such contracts of any portion of
the contract price, and may enter into agreements with contractors or obligors modifying or releasing
accrued obligations of any sort, including accrued liquidated damages or liability under surety or other
bonds. Amendments or modifications of contracts may be with or without consideration and may be util-
ized to accomplish the same things as any original contract could have accomplished hereunder, irrespec-
tive of the time or circumstances of the making, or the form, of the contract amended or modified, or of
the amending or modifying contract, and irrespective of rights which may have accrued under the con-
tract or the amendments or modifications thereof.

5 Proper records of all actions taken under the authority of the act shall be maintained within theDepartment of Defense. The Secretaries of Defense, the Army, the Navy, and the Air Force shall make

such records available for public inspection except to the extent that they, or their duly authorized
representatives, may respectively deem the disclosure of information therein to be detrimental to the
national security.

6 The Department of Defense shall, by March 15 of each year, report to the Congress all actions
taken within that departncnt under the authority of the act during the preceding calendar year. With
respect to actions which involve actual or potential cost to the United States in excess of $50,000, the
report shall (exccpt as the disclosure of such information may be deemed to be detrimental to the
national security) --
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(a) name the contractor;
(b) state the actual cost or estimated potential;
(c) describe the property or services involved; and
(d) state further the circumstances justifying the action taken.

7. There shall be no discrimination in any act performed hereunder against any person on the
ground of race, religion, color, or national origin, and all contracts entered into, amended, or modified
hereunder shall contain such nondiscrimination provision as otherwise may be required by statute or Exe-
cutive order.

8. No claim against the United States arising under any purchase or contract made under the
authority of the act and this order shall be assigned except in accordance with the Assignment of Claims
Act of 1940 (54 Stat. 1029), as amended [§ 203 of Title 31 and § 15 of Title 41].

9. Advance payments shall be made hereunder only upon obtaining adequate security.
10. Every contract entered into, amended, or modified pursuant to this order shall contain a war-

ranty by the contractor in substantially the following terms:
The Contractor watrants that no person or selling agency has been employed or retained to solicit or secure this contract
upon an agreement or understanding for a commision percentage, brokerage, or contingent fee. except bongfde employees
or bonafmje established commercial or selling agencies maintained by the Contractor for the purpose of securing business
For breach or violation of this warranty the Government shall have the right to annul this contract without liability or. in Its
discretion. to deduct from the contract price or consideration, or otherwise recover, the full amount of such commission, per-
centage, brokerage, or contingent fee.

Ii. Except as provided in the Act of September 27, 1966, 80 Stats. 850 [which amended § 1433 of
this title, §§ 2310, 2313 of Title 10, Armed Forces, and § 254 of Title 41, Public Contracts] contracts
entered into, amended, or modified pursuant to authority of this order shall include a clause to the effect
that the Comptroller General of the United States or any of his duly authorized representatives shall,
until the expiration of three years after final payment, have access to and the right to examine any
direct!y pertinent books, documents, papers, and records of the contractor or any of his subcontractors
engaged in the performance of, and involving transactions related to, such contracts or subcontracts.
Before exercising the authority provided in the Act of September 27, 1966, 80 Stat. 850 [which amended
§ 1433 of this title, §§ 2310, 2313 of Title 10, Armed Forces, and § 254 of Title 41, Public Contracts], the
Secretaries of Defense, the Army, the Navy or the Air Force, or their designees, shall first determine that
all reasonable efforts have been made to include the clause prescribed above and that alternate sources of
supply are not reasonably available.

12. Nothing herein contained shall be construed to constitute authorization hereunder for --
(a) the use of the cost-plus-a percentage-of-cost system of contracting;
(b) any contract in violation of existing law relating to limitation of profits or fees;
(c) the negotiation of purchases of or contracts for property or services required by law to be

procured by formal advertising and competitive bidding;
(d) the waiver of any bid, payment, performance, or other bond required by law;
(e) the amendment of a contract negotiated under § 2304(aX15) of title 10 of the United States

Code to increase the contract price to an amount higher than the lowest rejected bid of any responsible
bidder; or

(M the formalization of an informal commitment, unless the Secretary of Defense, the Secretary
of the Army, the Secretary of the Navy, or the Secretary of the Air Force, or the duly authorized
representative of any such Secretary, finds that at the time the commitment was made it was impractica-
ble to use normal procurement procedures.

13. The provisions of the Walsh-Healey Act (49 Stat. 2036), as amended [§§ 35-45 of Title 41], the
Davis-Bacon Act (49 Stat. 1011), as amended [§§ 276a to 276a-5 of Title 40], the Copeland Act (48 Stat.
948), as amended, and the Eight-Hours Law (37 Stat. 137), as amended [§§ 321 and 322 of Title 40], if
otherwise applicable, shall apply to contracts made and performed under the authority of this order.
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14. Nothing herein contained shall prejudice anything heretofore done under Executive Order No.
9001 of December 27, 1941, or Executive Order No. 10210 of February 2, 1951 [set out as notes under §
611 or this Appendix to this title], or any amendments or extensions thereof, or the continuance in force
of an action heretofore taken under those orders or any amendments or extensions thereof.

15. Nothing herein contained shall prejudice any other authority which the Department of Defense
may have to enter into, amend or modify contracts, and to make advance payments.

Part I-Extension of Provisions of Paragraphs 1 to 14

21. Subject to the limitations and regulations contained in paragraphs I to 14, inclusive, hereof, and
under any regulations prescribe-d by him in pursuance of ,he provisions of paragraph 22 hereof, the head
of each of the following named agencies is authorized to perform or exercise as to his agency, indepen-
dently of any Secretary referred to in the said paragraphs I to 14, all the functions and authority vested
by those paragraphs in the Secretaries mentioned therein:

Department of the Treasury

Department of the Interior

Department of Agriculture

Department of Commerce

Department of Transportation

Atomic Energy Commission

General Services Administration

National Aeronautics and Space Administration

Tennessee Valley Authority

Government Printing Office

The Federal Emergency Management Agency
22. The head of each agency named in paragraph 21 hereof is authorized to prescribe regulations

governing the carrying out of the functions and authority vested with respect to his agency by the provi-
sions of paragraph 21 hereof. Such regulations shall, to the extent practicable, be uniform with the regu-
lations prescribed or approvcd by the Secretary of Defense under the provisions of Part I of this order.

23. Nothing contained herein shall prejudice any other authority which any agency named in para-
graph 21 hereof may have to enter into, amend, or modify contracts and to make advance payments.

24. Nothing contained in this Part shall constitute authorization thereunder for the amendment of a
contract negotiated under § 302(c)(14) of the Federal Property and Administrative Services Act of 1949
(63 Stat. 394), as amended by § 2(b) of the act of August 28, 1958, 72 Stat. 966 [§ 252(c)(14) of Title 41],
to increase the contract price to an amount higher than the lowest rejected bid of any responsible bidder.

DWIGHT D. EISENHOWER
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UNITED STATES CLAIMS COURT STATUTES

Amended by H.R. 4482, Mrrs.:h 22, 1982

TITLE 28

§ 2501. TIME FOR FILING SUIT.
Every claim of which the United States Claims Court has jurisdiction shall be barred unless the

petition thereon is filed within six years after such claim first accrues.

§ 2503. PROCEEDINGS GENERALLY.
(a) Parties to any suit in the United States Claims Court may appear before a judge of that court in

person or by attorney, produce evidence, and examine witnesses.
(b) The proceedings of the Claims Court shall be in accordance with such rules of practice and

procedure (other than tVe riles of evidence) as the Claims Court may prescribe and in accordance with
the Federal Rules of Evidence.

(c) The judges of the Claims Court shall fix times for trials, administer oaths or affirmations, exam-
ine witnesses, receive evidence, and enter dispositive judgments. Hearings shall, if convenient, be held in
the counties where the witnesses reside.

§ 2508. COUNTERCLAIM OR SFT.OFF; REGISTRATION OF JUDGMENT.
Upon the trial of any suit in the United States Claims Court in which any ect- off, counterclaim,

claim for damages, or other demand is set up on the part of the United States against any plaintiff making
claim against the United States in said court, the court shall hear and determine such claim or demand
both for and against the United States and plaintiff.

If upon the whole case it finds that the plaintiff is indebted to the United States it shall render judg-
ment to that effect, and such judgment shall be final and reviewable.

The transcript of such judgment, filed in the clerk's office of any district court, shall be entered
upon the records and shall be enforceable as other judgments. June 25, 1948, c. 646, 62 Stat. 917; July
28, 1953, c. 253, § 10, 67 Stat. 227; Sept. 3, 1954, c. 1263, § 47(a), 68 Stat. 1243.

§ 2509. CONGRESSIONAL REFERENCE CASES.
(a) Whenever R bill, except a bill for a pension, is referred by either House of Congress to the chief

judge of the United States Claims Court pursuant to § 1492 of this Title, the chief judge shall designate a
judge as hearing officer for the case and a panel of three judges of the court to serve as a reviewing
body. One member of the review panel shall be designated as prsiding officer of the panel.

(b) Proceedings in a congressional reference case shall be under riles and regulations prescribed for
the purpose by the chief judge who is hereby authorized and directed to require the application of the
pertinent rules of practice of the Claims Court insofar as feasible. Each hearing officer and each review
panel shall have authority to do and perform any acts which may be necessary or proper for the efficient
performance of their duties, including the power of subpoena and the power to administer oaths and
affirmations. None of the rules, rulings, findings, or conclusions authorized by this section shall be subject
to judicial review.

(c) The hearing officer to whom a congressional referenec cme is assigned by the chief commis-
sioner shall proceed in accordance with the applicable rules to determine the facts, including facts
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relating to delay or laches, facts bearing upon the question whether the bar of any statute of limitation
should be removed, or facts claimed to excuse the claimant for not having resorted to any established
legal remedy. He shall append to his findings of fact conclusions sufficient to inform Congress whether
the "demand is a legal or equitable claim or a gratuity, and the amount, if any, legally or equitably due
from the United States to the claimant.

(d) The findings and conclusions of the hearing officer shall be submitted by him, 'ogether with the
record in the case, to the review panel for review by it pursuant to such rules as may be provided for the
purpose, which shall include provision for submitting the report of the hearing officer to the parties for
consideration, exception, and argument before the panel. The panel, by majority vote, shall adopt or
modify the findings or the conclusions of the hearing officer.

(e) The panel shall submit its report to the chief judge for transmission to the appropriate House of
Congress.

(0 Any act of failure to act or other conduct by a party, a witness, or an attorney which would call
for the imposition of sanctions under the rules of practice of the Claims Court shall be noted by the panel
or the hearing officer at the time of occurrence thereof and upon failure of the delinquent or offending
party, witness, or attorney to make prompt compliance with the order of the panel or the hearing officer
a full statement of the circumstances shall be incorporated in the report of the panel.

(g) The Claims Court is hereby authorized and directed, under such regulations as it may prescribe,
to provide the facilities and services of the office of the clerk of the court for the filing, processing, hear-
ing, and dispatch of congressional reference cases and to include within its annual appropriations the
costs thereof and other costs of administration, including (but without limitation to the items herein
listed) the salaries and traveling expenses of the judges serving as hearing officers and panel mernbcrs,
mailing and service of process, necessary physical facilities, equipment, and supplies, and personnel
(including secretaries and law clerks). As amended Oct. 15, 1966, Pub. L. 89-681, § 2, 80 Stat. 958.

§ 2510. REFERRAL OF CASES BY COMPTROLLER GENERAL.
(a) The Comptroller General may transmit to the United States Claims Court for trial and adjudica-

tion any claim or matter of which the Claims Court might take jurisdiction on the voluntary action of the
claimant, together with all vouchers, papers, documents, and proofs pertaining thereto.

(b) The Claims Court shall proceed with the claims or matters so referred as in other cases pending
in such court and shall render judgment thereon. As amended March 22, 1982, H.R. 4482.

§ 2514. FORFEITURE OF FRAUDULENT CLAIMS.
A claim against the United States shall be forfeited to the United States by any person who cor-

ruptly practices or attempts to practice any fraud against the United States in the proof, statement, estab-
lishment, or allowance thereof.

In such cases the United States Claims Court shall specifically find such fraud or attempt and render
judgment of forfeiture. June 25, 1948, c. 646, 62 Stat. 978.

§ 2516. INTEREST ON CLAIMS AND JUDGMENTS.
(a) Interest on a claim against the United States shall be allowed in a judgment of the United States

Claims Court only under a contract or Act of Congress expressly providing for payment thereof.
(b) Interest on a judgment against the United States affirmed by the Supreme Court after review on

petition of the United States is paid at a rate equal to the coupon issue yield equivalent (as determined by
the Secretary of the Treasury) of the average accepted auction price for the last auction of fifty- two
week United States Treasury bills settled immediately before the date of the judgment.

(As amencled Apr. 2, 1982, Pub.L. 97-164, Title 1, § 139(j)(2), Title Ill, § 302(d), 96 Stat. 43, 56; Sept. 13,
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1982, Pub.L. 97-258, § 2(gX5), (mX3), 96 Stat. 1061, 1062.)

§ -2517. -PAYMENT OF JUDGMENTS.

(a) Except as provided by the Contract Disputes Act of 1978, every final judgment rendered by the
Un ited States Claims Court against the United States shall be paid out of any general appropriation there-
for, on presentation to the General Accounting Office of a certification of the judgment by the clerk and
chicf'judge of the court.

(b) Paymcnt of any such judgment sad of interest thereon shall be a full discharge to the United
States of all claims and demands arising out of the matters involved in the case or controversy, unless the
judgment is designated a partial judgment, in which event only the matters described therein shall be
discharged.

(As amended Nov. 1, 1978, Pub.L. 95-563, § 14(e), (f), 92 Stat. 2390; Apr. 2, 1982; Pub.L. 97.164, Title I,
§ 139(k), 96 Stat. 43.)

IREEDOM OF INFORMATION ACT

5 U.S.C. § 552 PUBLIC INFORMATION; AGENCY RULES, OPINIONS, ORDERS, RECORDS, AND
PROCEEDINGS.

(a) Each agency shall make available to the public information as follows:

(1) Each agency shall separately state and currently publish in the Federal Register for the gui-
dance of the public --

(A) descriptions of its central and field organization and the established places at which, the

employees (and in the, case of a uniformed service, the members) from whom, and the methods whereby
the public may obtain information, make submittals or requests, or obtain decisions;

(B) Statements of the general course and method by which its functions are channeled and deter-
mined, including the nature and requirements of all formal and informal procedures available;

(C) rules of procedure, descriptions of forms available, or the places at which forms may be
obtained, and instructions as to the scope and contents of all papers, reports, or examinations;

(D) substantive rules of general applicability adopted as authorized by law, and statements of
general policy or interpretations of general applicability adopted as authorized by law, and statements of
general policy or interpretations of general applicability formulated and adopted by the agency; and

(E) each amendment, revision, or repeal of the foregoing.
Except to the extent that a person has actual and timely notice of the terms thereof, a person may

not in-any manner be required to resort to, or be adversely affected by, a matter required to be published
in the Federal Register and not so published. For the purpose of this paragraph, matter reasonably avail-
able to the class of perscns affected thereby is deemed published in the Federal Rcgister when incor-
porated by reference therein with the approval of the Director of the Federal Register.

(2) Each agency, in accordance with published rules, shall make available for public inspection
and copying --

(A) final opinions, including concurring and dissenting opinions, as well as orders, made in the
adjudication of cases;

(B) those statements of policy and interpretations which have been adopted by the agency and
are not published in the Federal Register, and

(C) administrative staff manuals and instructions to staff that affect a member of the public; unless
the materials are promptly published and copies offered for sale. To the extent required to prevent a
clearly unwarranted invasion of the personal privacy, an agency may delete identifying details when it
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makes available or publishes an opinion, statement of policy, interpretation, or staff manual or instruction.

However, in each case the justification for the deletion shall be explained fully in writing. Each agency

shall also maintain and make available for public inspection and copying current indexes providing identi-

fying informiation for the public as to any matter issued, adopted, or promulgated after July 4, 1967, and
equiredby this paragraph to be made available or published. Each agency shall promptly publish quar-

teily or more frequently, and distribute (by sale or otherwise) copies of each index or supplements

theireto unless it determines by order published in the Federal Register that the publication would be

unnecessary and impracticable, in which case the agency shall nonetheless provide copies of such index

on request at a cost not to exceed the direct cost of duplication. A final order, opinion, statement of pol-

icy, interpretation, or staff manual or instruction that affects a member of the public may be relied on,

used or cited as precedent by an agency against a party other than an agency only if--

(i) it has been indexed and either made available or published as provided by this paragraph' or

(ii) the party has actual and timely notice of the terms thereof.

(3) Except with respect to the records made available under paragraphs (1) and (2) of this subsec-

tion, each agency, upon any request for records which (A) reasonably describes such records and (B) is

made in accordance with pubiished rules stating the time, place, fees (if any), and procedures to be fol-

lowed, shall make the records promptly available to any person.

(4XA) In order to carry out the provisions of this section, each agency shall promulgate regula-

tions, pursuant to notice and receipt of public comment, specifying a uniform schedule of fees applicable

to all constituent units of such agency. Such fees shall be limited to reasonable standard charges for

document search and duplication and provide for recovery of only the direct costs of such search and

duplication. Documents shall be furnished without charge or at a reduced charge where the agency

determines that waiver or reduction of the fee is in the public interest because furnishing the information

can be considered as primarily benefitting the general public.

(B) On complaint, the district court of the United States in the district in which the complainant

resides, or has his principal place of business, or in which the agency records &re situated, or in the Dis- ... _, _

trict of Columbia, has jurisdiction to enjoin the agency from withholding agency records and to order S

the production of any agency records improperly withheld from complainant. In such case the court

shall determine the matter de novo, and may examine the contents of such agency records in camera to

determine whether such records or any part thereof shall be withheld under any of the exemptions set

forth in subsection (b) of this section, and the burden is on the agency to sustain its action.

(C) Notwithstanding any other provision of law, the defendant shall serve an answer or other-

wise plead to any complaint made under this subsection within thirty days after service upon the defen-

dant of the pleading in which such complaint is made, unless the court otherwise directs for good cause

shown.

(D) Except as to cases the court considers of greater importance, proceedings before the dist;ict

court, as authorized by this subsection, and appeals therefrom, take precedence on the docket over all

cases and shall be assigned for hearing and trial or for argument at the earliest practicable date and

expedited in every way.

(E) The court may assess against the United States reasonable attorney fees and other litigation

costs reasonably incurred in any case under this section in which the complainant has substantially pre-

vailed.

(F) Whenever the court orders the production of any agency records improperly withheld from

the complainant and assesses against the United States reasonable attorney fees and other litigation costs,

and the court additionally issues a written finding that the circumstances surrounding the withholding

raise questions whether agency personnel acted arbitrarily or capriciously with respect to the withhold-

ing, the Special Counsel shall promptly initiate a proceeding to determine whether disciplinary action is

warranted against the officer or employee who was primarily responsible for the withholding. The Spe-

cial Counsel, after investigation and consideration of the evidence submitted, shall submit its findings and

recommendations to the administrative authority of the agency concerned and shall send copies of the

findings and recommendations to the cfficer or employee or his representative. The administrative

authority shall take the corrective action that the Special Counsel recommends.
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(Q) In the event of noncompliance with the order of the court, the district court may punish for
contempt the responsible employee, and in the case of a uniformed service, the responsible member.

< (5) Each agency having more than one member shall maintain and make available for public
inspection a record of the final votes of each member of every agency proceeding.

_ (6XA) Each agency, upon any request for records made under paragraph (1), (2), or (3) of this
subeection, shall --

(i) determine within ten days (excepting Saturdays, Sundays, and legal public holidays) after
the.receipt of any such request whether to comply with such request and shall immediately notify !he
person making such request of such determination and the reasons therefor, and of the right of such per-
son to appeal to the head of the agency any adverse determination; and

-(ii) make a determination with respect to any appeal within twenty days (excepting Saturdays,
Sundays, and legal public holidays) after the receipt of such appeal. If on appeal the denial of the
request for records is in whole or in part upheld, the agency shall notify the person making such request
of the provisions of judicial review of that determination under paragraph (4) of this subsection.

(B) In unusual circumstances as specified in this paragraph, the time limits prescribed in either
clause (i) or clause (ii) of subparagraph (A may be extended by written notice to the person making such
request setting forth the reasons for such extension and the date on which a determination is expected to
be dispatched. No such notice shall' specify a date that would result in an extension for more than ten

F', working days. As used in this paragraph, "unusual circumstances" means, but only to the extent reason-
ably necessary to the proper processing of the particular request-

(i) the need to search for and collect the requested records from field facilities or other estab-
A 3lishments that are separate from the office processing the request;

(ii)'the need for search for, collect, and appropriately examine a voluminous amount of separate
and distinct records which are demanded in a single request; or

(iii) the need for consultation, which shall be conducted with all practicable speed, with
• -another agency having a substantial interest in the determination of the request or among two or more

.cK, components of the agency having substantial subject matter interest therein.
(C) Any person making a request to any agency for records under paragraph (i), and (2), or (3)

of this subsection shall be deemed to have exhausted his administrative remedies with respect to such
request if the agency fails to comply with the applicable time limit provisions of this paragraph. If the
Government can show exceptional circumstances exist and that the agency is exercising due diligence in
responding to the request, the court may retain juris diction and allow the agency additional time to
complete its review of the records. Upon any determination by any agency to comply with a request for
records, the records shall be made promptly available to such person making such request. Any
notification of denial of any request for records under this subsection shall set forth the names and titles
or positions of each person responsible for the denial of such request.

(b) This section does not apply to matters that are --
(IXA) specifically authorized under criteria established by an Executive Order to be kept secret in

the interest of national defense or foreign policy and (B) are in fact properly classified pursuant to such
Executive Order;

(2) related solely to the internal personnel rules and practices of any agency;
(3) specifically exempted from disclosure by statute (other than § 552b of this title), provided that

such statute (A) requires that the matters be withheld from the publig in such a manner as to leave no
discretion on the issue, or (B) establishes particular criteria for withholding or refers to particular types
of mutters to be withheld;

(4) trade secrets and commercial or financial information obtained from a person and privileged or
confidential;

(5) inter-agency or intra-agenc y memorandums or letters which would not be available by law to
a party other than an agency in litigai ion with the agency;
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(6). personnel and medical files and similar files the disclosure of which would constitute a clearly
unwarranted invasion of personal privacy;

(7) investigatory records compiled for law enforcement purposes, but only to the extent that the
production of such records would (A) interfere with the enforcement proceedings, (B) deprive a person
of a right to a fair trial or an impartial adjudication, (C) constitute an unwarranted invasion of personal
privacy, (D) disclose the identity of a confidential source and, in the case of a record compiled by a crim-
inal law enforcement authority in the course of a criminal investigation, or by an agency conducting a
lawtful' national security intelligence investigation, confidential information furnished only by the
confidential source, (E) disclose investigative techniques and procedures, or (F) endanger the life or phy-
sical safety of law enforcement personnel;

(8) contained in or related to examination, operating, or condition reports prepared by, on behalf

of, or for the use of, an agency responsible for the regulation or supervision of financial institutions; or

(9) geological and geographical information and data, including maps, concerning wells.

Any reasonably segregable portion of a record shall be provided to any person requesting such
record after deletion of the portions which are exempt under this subsection.

(c) This section does not authorize withholding of information or limit the availability of records to
the public, except as spe-ifically stated in this section. This section is not authority to withhold informa-
tion from Congress.

(d) On or before March I of each calendar year, each agency shall submit a report covering the
preceding calendar year to the Speaker of the House of Representatives and President of the Senate for
referral to the appropriate committees of the Congress. The report shall include --

(1) The number of determinations made by such agency not to comply with requests for records
made to such agency under subsection (a) and the reasons for each such determination;

(2) the number of appeals made by persons under subsection (a)(6), the result of such appeals, and
the reason for the action upon each appeal that results in a denial of information;

(3) the names and titles or positions of each person responsible for the denial of records requested
under this section, and the number of instances of participation for each;

(4) the results of each proceeding conducted pursuant to subsection (a)(4)(O, including a report of
the disciplinary action taken against the officer ot employee who was primarily responsible for improp-
erly withholding records or an explanation of why disciplinary action was not taken;

(5) a copy of every rule made by such agency regarding this section;

(6) a copy of the fee schedule and the total amount of fees collected by the agency for making
records available under this section; and

(7) such other information as indicates efforts to administer fully this section.

The Attorney General shall submit an annual report on or before March I of each calendar year
which shall include for the prior calendar year a listing of the number of cases arising under this section,
the exemption involved in each use, the disposition of such case, and the cost, fees, and penalties assessed
under subsection (aX4)(E), (F), (G). Such report shall also include a description of the efforts undertaken
by the Department of Justice to encourage agency compliance with this section.

(e) For the purpose of this section, the term "agency" as defined in section 551(1) of this title
includes any executive department, military department, Government corporation, Government con-
trolled corporation, or other establishment in the executive branch of the Government (including the
Executive Office of the President), or any independent regulatory agency. P.L. 39-554, Sept. 6, 1966, 80
Stat. 383; P.L. 90-23, § 1, June 5, 1967, 81 Stat. 54; P.L. 93-502, Nov. 21, 1974, 88 Stat. 1561; P.L. 94-409,
Sept. 13. 1976, 90 Stat. 1247. P.L. 95-454, Oct. 13, 1978.

TRADE SECRETS ACT
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18 U.S.C. § 1905. DISCLOSURE OF CONFIDENTIAL INFORMATION GENERALLY.

Whoever, being an officer or employee of the United States or of any department or agency
thereof, or agent of the Department of Justice as defined in the Antitrust Civil Process Act (15 U.S.C. §§

131 1314), publishes, divulges, discloses, or makes known in any manner or to any extent not authorized
by law any information coming to him in the course of his employment or official duties or by reason of
iny-xaiiiination or investigation made by, or return, report or record made to or filed with, such depart-
ment oi" agency or officer or employee thereof, which information concerns or relates to the trade

secrets, proce , operations, style of work, or apparatus, or to the identity, confidential statistical data,
amount or source of any income, profits, losses, or expenditures of any person, firm, partnership, corpora-
tion, or association; or permits any income return or copy thereof or any book containing any abstract or
particulars thereof to be seen or examined by any person except as provided by law; shall be fined not
more than $1,000, or imprisoned not more than one year, or both; and shall be removed from office or
employment. (P.L. 96-349, Sept. 12, 1980, 94 Stat. 1158).

EQUAL ACCESS TO JUSTICE ACT

5 U.S.C. § ai r

§'504. Costs and fees of parties.
(aXl) An agency that cb>nducts an adversary adjudication shall award, to a prevailing p~arty other

than the United States, fees and other expenses incurred by that party in connection with that proceed-
ing, unless the adjudicative officer of the agency finds that the position of the agency was substantially
justified or that special circumstances make an award unjust. Whether or not the position of the agency
was substantially justified shall be determined on the basis of the administrative record, as a whole, which
is made in the adversary adjudication-for which fees and other expenses are sought.

(2) A party seeking an award of fees and other expenses shall, within thirty days of a final dispo-
sition in the adversary adjudication, submit to the agency an application which shows that the party is a
prevailing party and is eligible to receive an award under this section, and the amount sought, including
an itemized statement from any attorney, agent, or expert witness representing or appearing in behalf of
the party stating the actual time expended and the rate at which fees and other expenses were computed.
The party shall also allege that the position of the agency was not substantially justified. When the
United States appeals the underlying merits of an adversary adjudication, no decision on an application
for fees and other expenses in connection with that adversary adjudication shall be made under this sec-
tion until a final and unreviewable decision is rendered by the court on the appeal or until the underlying
merits of the case have been finally determined pursuant to the appeal.

(3) The adjudicative officer of the agency may reduce the amount to be awarded, or deny an
award, to the extent that the party during the course of the proceedings engaged in conduct which

unduly and unreasonably protracted the final resolution of the matter in controversy. The decision of the
adjudicative officer of the agency under this section shall be made a part of the record containing the
final decision of the agency and shall include written findings and conclusions and the reason or basis
therefor. The decision of the agency on the application for fees and other expenses shall be the final
administrative decision under this section.

(bXl) For the purposes of this section -
(A) 'fees and other expenses' includes the reasonable expenses of expert witnesses, the reason-

able cost of any study, analysis, engineering report, test, or project which is found by the agency to be
necessary for the preparation of the party's case, and reasonable attorney or agent fees (The amount of
fees awarded under this section shall be based t .n prevailing market rates for the kind and quality of
the services furnished, except that (i) no expert witness shall be compensated at a rate in excess of the
highest rate of compensation for expert witnesses paid by the agency involved, and (ii) attorney or agent
fees shall not be awarded in excess of $75 per hour unless the agency determines by regulation that an
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increase in the cost of living or a special factor, such as the limited availability of qualified attorneys or
agents for the proceedings involved, justifies a higher fee.);

(B) 'party' means a party, as defined in § 551(3) of this title, who is (i) an individual whose net
worth did not exceed $2,000,000 at the time the adversary adjudication was initiated, or (ii) any owner of
an unincorporated business, or any partnership, corporation, association, unit of local government, or
organization, the net worth of which did not exceed $7,000,000 at the time the adversary adjudiation
was initiated, and which had not more than 500 employees at the time the adversary adjudication was ini-
tiated; except that an organization described in § 501(cX3) of the Internal Revenue Code of 1954 (26
U.S.C. § 501(cX3)) exempt from taxation under § 501(a) of such Code, or a cooperative association as
defined in § 15(a) of the Agricultural Marketing Act (12 U.S.C. § 1141(a)), may be a party regardless of
the net worth of-such organization or cooperative association;

(C) 'adversary adjudication' means (1) an adjudication under § 554 of this title in which the
position of the United States is represented by counsel or otherwise, but excludes an adjudication for the
purpose of establishing or fixing a rate or for the purpose of granting or renewing a license, and (ii) any
appeal of a decision made pursuant to § 6 of the Contract Disputes Act of 1978 (41 U.S.C. § 605) before
an agency board of contract appeals as provided in § 8 of that Act (41 U.S.C. § 607);

(D) 'adjudicative officer' means the deciding official, without regard to whether the official is
designated as an administrative law judge, a hearing officer or examiner, or otherwise, who presided at
the adversary adjudication; and

(E) 'position of the agency' means, in addition to the position taken by the agency in the
adversary adjudication, the action or failure to act by the agency upon which the adversary adjudication
is based; except that fees and other expenses may not be awarded to a party for any portion of the adver-
sary adjudication in which the party has unreasonably protracted the proceedings.

(2) Except as otherwise provided in paragraph (I), the definitions provided in § 551 of this title

apply to this section.
(cXl) After consulation with the Chairman of the Administrative Conference of the United States, -' -

each agency shall by rule establish uniform procedures for the submission and consideration of applica-
tions for an award of fees and other expenses. If a court reviews the underlying decision of the adver-
sary adjudication, an award for fees and other expenses may be made only pursuant to § 2412(dX3) of
title 28, United States Code.

(2) If a party other than the United States is dissatisfied with a determination of fees and other

expenses made under subsection (a), that party may, within 30 days after the determination is made,
appeal the determination to the court of the United States having jurisdiction to review the merits of the
underlying decision of the agency adversary adjudication. The court's determination on any appeal
heard under this paragraph shall be based solely on the factual record made before the agency. The
court may modify the determination of fees and other expenses only if the court finds that the failure to
make an award of fees and other expenses, or the calculation of the amount of the award, was unsup-
ported by substantial evidence.

(d) Fees and other expenses awarded under this subsection shall be paid by any agency over which
the party prevails from any fuads made available to the agency by appropriation or otherwise.

(e) The Chairman of the Administrative Conference of the United States, after consulation with
the Chief Counsel for Advocacy of the Small Business Administration, shall report annually to the
Congress on the amount of fees and other expenses awarded during the preceding fiscal year pursuant to
this section. The report shall describe the number, nature, and amount of the awards, the claims
involved in the controversy, and any other relevant information which may aid the Congress in evaluat-
ing the scope and impact of such awards. Each agency shall provide the Chairman with such informa-
tion as is necessary for the Chairman to comply with the requirements of this subsection. [Added by
P.L. 96-481, Oct 21, 1980, 94 Stat. 2325; P.L. 99-80, Aug. 5, 1985, 99 Stat. 183.]
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CHAPTER TWENTY

STATUTES

FRAUD AND FALSE STATEMENTS

18 U.S.C. § 1001

§ 1001. Statements or Entries Generally.

Whoever, in any matter within the jurisdiction of any department or agency of the United States
knowingly and willfully falsifies, conceals or covers up by any trick, scheme, or device, a material fact,
or makes any false, fictitious or fraudulent 3tatements or representations, or makes or uses any false writ-
ing or document knowing the sme to contain any fe!se, fictitious or fraudulent statement or cntry, shall
be fined not more than $10,000 or imprisoned not more than five years. or both. June 25, 1948, c. 645, 62
Stat. 749.

Offsts Against Judgments Against the United States
31 U.S.C. § 3728

§ 3728. Setoff against judgment
(a) The Comptroller General shall withhold paying that part of a judgment against the United

States Government presented to the Comptroller General that is equal to a debt the plaintiff owes the
Government.

(b) The Comptroller General shall --

(1) discharge the debt if the plaintiff agrees to the setoff and discharges a part of the judgment
equal to the debt; or -

(2lA) withhold payment of an additional amount dhe Comptroller General decides will cover
legal costs of bringing a civil action for the debt if the plaintiff denies the debt or does not agree to the
setoff, and

(B) have a civil action brought if one has not already been brought.

(c) If the Government loses a civil action to recover a debt or recovers less than the amount the
Comptroller General withholds under this section, the Comptroller General shall pay the plaintiff the bal-
ance and interest of 6 percent for the time the money is withheld.

(Pub.L. 97-258, Sept. 13, 1982, 96 Stat. 977.)

FALSE, FICTITIOUS OR FRAUDULENT CLAIMS

18 U.S.C. § 287

Whoever makes or presents to any person or officer in the civil, military, or naval service of the
United States, or to any department or agency thereof, any claim upon or against the United States, or
any department or agency thereof, knowing such claim to be false, fictitious, or fraudulent, shall be
imprisoned not more than five years and shall be subject to a fine in the amount provided in this title.
(False Claims Amendments Act of 1986)
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DOD AUTHORIZATION ACT - FY 66, Pub.L 99-145

V PART C - FALSE CLAIMS, DEBARMENT, BURDEN OF PROOF, AND RELATED MATTERS

§ 931. Increased Penalties for False Claims In Defense Procurement
(a) Criminal Flues. -- Notwithstanding § 287 and § 3623 of title 18, United States Code, the max-

imum fine that may be imposed under such section for making or presenting any claim upon or against
the United States related to a contract with the Department of Defense, knowing such claim to be false,
fictitious, or fraudulent, is $1,000,000.

(b) Civil Penalties. - Notwithstanding § 3729 of title 31, United States Code, the amount of the lia-
bility under that section in the case of a person who makes a false claim related to a contract with the
Department of Defense shall be a civil penalty of $2,000, an amount equal to three times the amount of
the damages the Government sustains because of the act of the person, and costs of the civil action.

(c) Effective Date. - Subsections (a) and (b) shall be applicable to claims made or presented on or
after the date of the enactment of this Act.

* 932. Probibition on Fele. Coavited of Defeane-Contract-Related Felonies and Penalty on Employmt
of Suc Person bY Defease Contrator

(a) Prohibition. - A person who is convicted of fraud or any other felony arising out of a contract
with the Department of Defense shall be prohibited from working in a management or supervisory capa-
city on any defense contract for a period, as determined by the Secretary of Defense, of not less than one
year from the date of the conviction.

(b) Penalty. - A defense contractor who knowingly employs a person under a prohibition under
subsection (a) shall be fined not more than $500,000.

(c) Effective Date. - Subsection (a) shall apply only with respect to crimes committed after the date
of the enactment of this Act.

§ 933. Burden of Proof in Government Contract Dispute Resolution
In a proceeding before the Armed Services Board of Contract Appeals, the United States Claims

Court, or any other Federal court in which the reasonableness of indirect costs for which a contractor
seeks reimbursement from the Department of Defense is in issue, the burden of proof shall be upon the
contractor to establish that such costs are reasonable.

§ 934. Reimbursemnt, Interest Charges, ad Penalties for Overpayments
(a) Cost and Pricing Data. - If the United States makes an overpayment to a contractor under a

contract with the Department of Defense subject to 2306(f) of title 10, United States Code, and the over-
payment was due to the submission by the ccitractor of inaccurate, incomplete, or noncurrent cost and
pricing data, the contractor shall be liable to the United States --

(1) 13r interest on the amount of such overpayment to be computed from the date the payment
was made to the crntractor to the date the Government is repaid by the contractor at the applicable rate
prescribed by the Secretary of the Treasury pursuant to Public Law 92-41 (85 Stat. 97); and

(2) if the submission of such inaccurate, incomplete, or nonconcurrent cost and pricing data was a A
knowing submission, an amount equal to the amount of the overpayment.

(b) Defense Production Act Amendment..- Section 719 of the Defense Production Act of 1950 (50
U.S.C. App. § 2168) is amended by striking out the third sentence in subsection (hXl) and inserting in
lieu thereof the following: 'Such interest shall be set at a rate established by the Secretary of the
Treasury pursuant to Public Law 92-41. Such interest shall accrue from the time such payments were
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made to the contractor or subcontractor to the time such price adjustment is effected."
(c) Effective Date. - This section shall apply only to contracts entered into on or after the date of

the'eiacment of this Act.

DEFENSE PRODUCTION AC OF 1950

50 U.S.C. APP. § 2071

Title I - Priorities and Allocations

§ 2071. -Priority In contracts and orders

(a).Allocation of material and facilities. The President is authorized (1) to require that performance
under contracts or orders (other than contracts of employment) which he deems necessary or appropriate
to promote the national defense shall take priority over performance under any other contract or order,
and, for the purpose of assuring such priority, to require acceptance and performance of such contracts
oroiders'in preference to other contracts or orders by any person he finds to be capable of their perfor-
mance, and (2) to allocate materials and facilities in such manner, upon such conditions and to such
extent as he shall deem necessary or appropriate to promote the national defense.

(b) Critical and strategic materials The powers granted in this section shall not be used to control

the general distribution of any material in the civilian market unless the President finds (1) that such
material is a scarce and critical material essential to the national defense, and (2) that the requirements of
the national defense for such material cannot otherwise be met without creating a significant dislocation
of the normal distribution of such material in the civilian market to such a degree as to create appreciable
hardship.

(cXl) Domestic energy supplies Notwithstanding any other provision of this Act (§ 2061 et seq. of
this Appendix), the President may, by rule or order, require the allocation of or the priority performance
under contracts or orders (other than contracts of employmeat) relating to supplies of materials and

equipment in order to maximize domestic energy supplies if he makes the findings required by paragraph
(3) of thin subsection.

(2) The President shall report to the Congress within sixty days after the date of enactment of
this subsection of the manner in which thL authority contained in paragraph (1) will be administered.
This report shall include the manner in which allocation will be made, the procedure for request and
appeals, the criteria for determining priorities as between competing requests, and the office or agency
which will administer such authorities.

(3) The authority granted in this subsection may not be used to require priority performance of
contracts or orders, or to control the distribution of any supplies of materials and equipment in the mark-
etplace, unless the President finds that --

(A) such supplies are scarce, critical, and essential to maintain or further (i) exploration, produc-
tion, refining, transportation, or (ii) the conservation of energy supplies, or (iii) for the construction and
maintenance of energy facilities; and

(B) maintenance or furtherance of exploration, production, refining, transportation, or conserva-
tion of energy supplies or the construction and maintenance of energy facilities cannot reasonably be
accomplished without exercising the authority specified in paragraph (1) of this subsection.

(4) During any period when the authority conferred by this subsection is being exercised, the
President shall take such action as may be appropriate to assure that such authority is being exercised in a
manner which assures the coordinated administration of such authority with any priorities or allocations
established under subsection (a) of this section and in effect during the same period. As amended June
30, 1952, 9:36 a.m. E.D.T. c. 530, § § 101, 102, 66 Stat. 296; June 30, 1953, c. 171, § 3, 67 Stat. 129; Dec.
22, !075. Pub.L. 94-163, Title I, § 104(a) 89 Stat. 878.
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FEDERAL CLAIMS COLLECTIONS ACT OF 1966

31 U.S.C. §§ 3701, 3711, 953

SUBCHAPrER I - GENERAL

* 3701. Dedltioms aad application

(a) In this chapter -
(1) "administrative offset" means withholding money payable by the United States Government

to, or held by the Government for, a person to satisfy a debt the person owes the Government.
(2) 'calendar quarter" means a 3-month period beginning on January 1, April 1, July 1, or

October 1.
(3) "consumer reporting agency* means.

(A) a consumer reportinig agency as that term is defined in § 603(0 of the Fair Credit Reporting
Act (15 U.S.C. I 1681a(f)); or

(B) a person that, for money or on a cooperative basis, regularly--
(i) gets information on consumers to give the information to a consumer reporting agency; or

(i) serves as a marketing agent under an arrangement allowing a third party to get the informa-
tion from a consumer reporting agency.

(4) "executive or legislative agency' means a departmen,,t, agency, or instrumentality in the execu-
tive or legislative branch of the Government.

(5) "military department" means the Departments cf the Army, Navy, and Air Force.
(6) "system of records" has the same meanin, given that term in § 552a(aX5) of title 5.
(7) "uniformed services" means the Army, Navy, Air Force, Marine Corps, Coast Guard, Com-

missioned Corps of the National Oceanic and Atmospheric Administration, and Commissioned Corps of
the Public Health Service.

(b) In subchapter 11 of this chapter, "claim" includes amounts owing on account of loans insured
or guaranteed by the Government and other amounts due the Government.

(c) In § 3716 and § 3717 of this title, "person" does not include an agency of the United States
Government, of a State government, or of a unit of general local government.

(d) Sections 3711(0 and 3716-3719 of this title do not apply to a claim or debt under, or to an
-'iount payable under, the Internal Revenue Code of 1954 (26 U.S.C. § I et seq.), the Social Security Act
(42 U.S.C. § 301 et seq.), or the tariff law& of the United States.

(Pub.L. 97-258, Sept. 13, 1982, 96 Stat. 970; Pub.L. 97-452, § 1(13XA), Jan. 12, 1983, 96 Stat. 2469.)

§ 3711. Collection and compromise
(a) The head of an executive or legislative agency --

(1) shall try t collect a claim of the United States Govcrnment for money or property arising
out of the activities of, or referred to, the agency;

(2) may compromise a claim of the Government of not more than $20,000 (excluding interest)
that has not been referred to another executive or legislative agency for further collection action; and

(3) may suspend or end collection action on a claim referred to in clause (2) of this subsection
when it appears that no person liable on the claim has the present or prospective ability to pay a
significant amount of the claim or the cost of collecting the claim is likely to be more than the amount
recovered.
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(b) The Comptroller General ham the same authority that the head of the agency has under subsec.
tion (a) of this section when the claim is referred to the Comptroller General for further collection "
action. Only the Comptroller General may compromise a claim arising out of an exception the Comp-
troller General makm in the account of an accountable official.

(cXl) The head of an executive or legislative agency may not act under subsection (aX2) or (3) of
this section on R claim that appears to be fraudulent, false, or misrepresented by a party with an interest
in the claim, or that is based on conduct in violation of the antitrust laws.

(2) The Secretary of Transportation may not compromise for less than $250 a penalty under § 6
of the Act of March 2, 1893 (45 U.S.C. § 6), § 4 of the Act of April 14, 1910 (45 U.S.C. § 13), § 9 of the

Act of February 17, 1911 (45 U.S.C. § 34), and § 25(h) of the Interstate Commerce Act (49 App. U.S.C.
§ 26(h)).

(As amended Pub.L. 98-216, § 1(5), Feb. 14, 1984, 98 Stat. 4.)

(d) A compromise under this section is final and conclusive unless gotten by fraud, misrepresenta-
tion; presenting a false claim, or mutual mistake of fact. An accountable official is not liable for an
amount paid or for the value of property lost or damaged if the amount or value is not recovered
because of a compromise under this section.

(e) The head of an executive or legislative agency acts under.-

(1) regulations prescribed by the head of the agency; and

(2) standards that the Attorney General and the Comptroller General may prescribe jointly.

(f)(l;, When trying to collect a claim of the Government under a law except the Internal Revenue
Code of 1954 (26 U.S.C. § I et seq.), the head of an executive or legislative agency may disclose to a con-
sumer reporting agency information from a system of records that an individual is responsible for a claim
if -

(A) notice required by § 552a(eX4) of title 5 indicates that information in the system may be dis-
closed to a consumer reporting agency; -

(B) the head of the agency has reviewed the claim and decided that the claim is valid and over-
due;

(C) the head of the agency has notified the individual in writing --

(i) that payment of the claim is overdue;pi (ii) that, within not less than 60 days after sending the notice, the head of the agency intends
to disclose to a consumer reporting agency that the individual is responsible for the claim;

(iii) of the specific information to be disclosed to the consumer reporting agency; and
(iv) of the rights the individual has to a complete explanation of the claim, to dispute informa-

tion in the records of the agency about the claim, and to adninistrative repeal or review of the claim;

(D) the individual has not

(i) repaid or agrec- io repay the claim under a written repayment plan that the individual has
signed and the head of the agency has agreed to; or

(ii) filed for review of the claim under paragraph (2) of this subsection;

(E) the head of the agency has established procedures to --

(i) disclose promptly, to reach consumer reporting agency to which the original disclosure was
made, a substantial change in the condition or amount of the claim;

(ii) verify or correct promptly information about the claim on request of a consumer reporting
agency for verification of information disclosed; and

(iii) get satisfactory assurances from each consumer reporting agency that the agency is com-
plying with all laws of the United States related to providing consumer credit information; and
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(F) the information disclosed to the consumer reporting agency is limited to --
(i) information necssary to establish the identity of the individual, including name, address,

-"- and taxpayer identification number;

(ii) the amount, status, and history of the claim; an,
(iii) the agency or program under which the claim arose.

(2) Before disclosing information to a consumer reporting agency under paragraph (1) of this sub-
-section and at other times allowed by law, the head of an executive or legislative agency shall provide,
.on request of an individual alleged by the agency to be responsible for the claim, for a review of the obli-
gation of the individual, including an opportunity for reconsideration of the initial decision on the claim.

(3) Before disclosing information to a consumer reporting agency under paragraph (1) of this sub-
section, the head of an executive or legislative agency shall take reasonable action to locate an individual
for whom the head of the agency does not have a current address to send the notice under paragraph
(IXC).

(Pub.L. 97-258, Sept. 13, 1982, 96 Stat. 971; Pub.L. 97452, § 1(15), Jan. 12, 1983, 96 Stat. 2470.)

§ 953. Existng Agency Authority to Lltigate, Settle, Compromise, or Close Claims
Nothing in this chapter shall increase or diminish the existing authority of the head of an agency to

litigate claims, or diminish his existing authority to settle, compromise, or close claims. Pub.L. 89-508, §
4, July 19, 1966, 80 Stat. 309.

§ 3716. Adminlstrative offset
(a) After trying to collect a claim from a person under § 371 1(a) of this title, the head of an execu-

tive or legislative agency may collect the claim by administrative offset. The head of the agency may
collect by administrative offiet only after giving the debtor

(1) written notice of the type and amount of the claim, the intention of the head of the agency to
collect the claim by administrative offset, and an explanation of the rights of the debtor under this sec-
tion;

(2) an opportunity to inspect and copy the records of the agency related to the claim;
(3) an opportunity for a review within the agency of the decision of the agency related to the

claim; and
(4) an opportunity to make a written agreement with the head of the agency to repay the amount

of the claim.
(b) Before collecting a claim by administrative offset under subsection (a) of this section, the head

of an executive or legislative agency must prescribe regulations on collecting by administrative offset
based on --

(1) the best interests of the United States Government;
(2) the likelihood of collecting a clim by administrative offset after the 6-year period for bringing

a civil action on a claim under § 2415 of title 28 has expired, the cost effectiveness of leaving a claim
unresolved for more than 6 years.

(c) This section does not apply --
(I) to a claim under this subchapter that has been outstanding for more than 10 years; or
(2) when a statute explicitly provides for or prohibits using administrative offset to collect the

claim or type of claim involved.

(Added Pub.L. 97-452, § l(16)(A), Jan. 12, 1983, 96 Stat. 2471.)
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EXCESS PROFITS

10 U.S.C. § 2382

CONTRACT PROFIT CONTROLS DURING EMERGENCY PERIODS.

(aXI) Upon a declaration of war by Congress or a declaration of national emergency by the
President or by Congress, the President is authorized to prescribe such regulations to control excessive
profits on defense contracts as he determines are necessary during the period of such war or national
emergency. Such regulations shall be prescribed only after consultation with the Secretary of Defense,
the Secretary of the Treasury, and the Secretary of Commerce and shall apply to appropriate defense
contracts and subcontracts (as determined by the President), and to appropriate major modifications of
defense contracts and subcontracts (as determined by the President), that are entered into during such
war or national emergency. Such regulations, if prescribed by the President, shall be transmitted to
Congress within sixty days after the declaration of such war or national emergency. Any material
amendment to such regulations shall be prescribed in the same manner and shall promptly be submitted
to Congress.

(2) Such regulations, if prescribed by the President, shall set forth standards and procedures for
determining what constitutes excessive profits and shall establish thresholds for coverage of contracts arid
exemptions (including contracts awarded under competition 'hnd contracts for standard commercial arti-
cles and services) that will minimize administrative expenses and not impose unfair burdens on contrac-
tors.

(3) In this subsection, 'excessive profits' means profits that are unconscionable or amount to an
unjust enrichment of contractors or subcontractors, as determined under such regulations as may be
prescribed by the Ptesident under subsection (a), taking into consideration all relevant circumstances,
including the character of the business, complexity of the work or services performed under the contract
or subcontract, the amount of assets and capital required to perform the contract or subcontract, and the
extent to which profit limitations are imposed on nondefense contractors.

(b) Regulations transmitted by the President under subsection (a) (including any material amend-
ment to such regulations) shall take effect unless both Houses of Congress, within sixty legislative days
after the date upon which the President transmits the regulations, adopt a concurrent resolution stating in
substance that the Congress disapproves the regulations. For the purposes of the preceding sentence, a
legislative day is a day on which either House of Congress is in session.

(c) Regulations not disapproved by both Houses of Congress shall remain in effect for a period of
not more than five years after the date on which they take effect unless they are extended by a con-
current resolution adopted by both Houses of the Congress before the date on which they would expire.
Any such extension may not be for a period in excess of one year.

(d) The United States Court of Claims shall have exclusive jurisdiction over claims arising from
actions taken under this section and under regulations prescribed under this section.

(e) The President shall transmit a report to Congress on the operation of this section at the end of
each one-year period during which regulations issued under this section are in effect and at the end of
any war or national emergency during which such regulations are in effect. (Aug 10, 1956, c. 1041, 70A
Stat. 136; Dec 1, 1981, Pub.L. 97-86, Title IX, § 911(a)(1), 95 Stat. 1120.)
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INSPECTOR GENERAL ACT OF 1978

5 U.S.C. App 3[ Pub.L. 95452, Oct 12, 1978, 92 Stat. 1101, as amended Pub.L. 96-88, Title V, 508(n), Oct 17, 1979, 93
Stat. 694; Pub.L. 97-113, Title VII, 705, Dec 29, 1981, 95 Stat. 1544; Pub.L. 97-252, Title XI, 1117(a)-
(c), Sep *, 1982, 96 Stat. 730-752.

, I.*Sbert title

That this Act be cited as the 'Inspector General Act of 1978.
2. Purpose and establishment of Offices of Inspector General; departments and a dencies Involved
In order to create independent and objective units--

(1) to conduct and supervise audits and investigations relating to programs and operations of the
Department of Agriculture, the Department of Commerce, the Department of Defense, the Department
of Education, the Department of Housing and Urban Development, the Department of the Interior, the
Department of Labor, the Department of Transportation, the Agency for International Development, the
Community Services Administration, the Environmental Protection Agency, the General Services
Administration, the National Aeronautics and Space Administration, the Small Business Administration,
and the Veterans' Administration;

(2) to ptovide leadership and coordination and recommend policies for activities designed (A) to
promote economy, efficiency, and effectiveness in the administration of, and (B) to prevent and detect
fraud and abuse in, such programs and operations; and

(3) to provide a means for keeping the head of the establishment and the Congress fully and
currently informed about problems and deficiencies relating to the administration of such programs and
hereby is hereby established in each of such establishments an office of Inspector General.

3. Appointment of Inspector General; supervision; removal; political activities; appointment of Anis-
tent Inspector General for Auditing and Assistant Inspector General for Investigation

(a) There shall be at the head of each Office an Inspector General who shall be appointed by the
President, by and with the advice and consent of the Senate, without regard to political affiliation and
solely on the basis of integrity and demonstrated ability in accounting, auditing, financial analysis, law,
management analysis, public administration, or investigations. Each Inspector General shall report to and
be under the general supervision of the head of the establishment involved or, to the extent such author.
ity is delegated, the officer next in rank below such head, but shall not report to, or be subject to supervi-
sion by, any other officer of such establishment. Neither the head of the establishment nor the officer next
in rank below such head shall prevent or prohibit the Inspector General from initiating, carrying out, or
completing any audit or investigation, or from issuinig any subpoena during the course of any audit or
investigation.

(b) An Inspector General may be removed from office by the President. The President shall corn-
municate the reasons for any such removal to both Houses of Congress.

(c) For the purposes of § 7324 of Title 5, no Inspector General shall be considered to be an
employee who determines policies to be pursued by the United States in the nationwide administration of
Federal laws.

(d) Each Inspector General shall, in accordance with applicable laws and regulations governing the
civil service--

(1) appoint an Assistant Inspector General for Auditing who shall have the responsibility for
supervising the performance of auditing activities relating to programs and operations of the establish-
ment, and

(2) appoint an Assistant Inspector General for Investigations who shall have the responsibility for
supervising the performance of investigative activities relating to such programs and operations.
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4; Duties and responsIbilities; report of criminal violations to Attorney General

(a) It shall be the duty and responsibility of each Inspector General, with respect to the establish-
ment within which his Office is established--

S(l),to provide policy direction for and to conduct, supervise, and coordinate audits and investiga-
tions relating to the programs and operations of such establishment;

(2) to review existing and proposed legislation and regulations relating to programs and operations
of such establishment and to make recommendations in the semiannual reports required by § 5(a) con-
cerning the impact of such legislation or regulations on the economy and efficiency in the administration
of programs and operations administered or financed by such establishment or the prevention and detec-
tion of fraud and abuse in such programs and operations;

(3) to recommend policies for, and to conduct, superise, or coordinate other activities carried out
or financed by such establishment for the purpose of promoting economy and efficiency in the administra-
'tion of,, or preventing and detecting fraud and abuse in, its programs and operations;

(4) to recommend policies for, and to conduct, supervise, or coordinate relationships between such
establishment and other Federal agencies, State and local governmental agencies, and non-governmental
efitities With respect to (A) all matters relating to the promotion of economy and efficiency in the
administration of, or the prevention and detection of fraud and abuse in, programs and operations admin-
istered or financed by such establishment, or (B) the identification and prosecution of participants 'n such
fraud or abuse; and

(5) to keep the head of such establishment and the Congress fully and currently informed, by
means of the reports required by § 5 and otherwise, concerning fraud and other serious problems, abuses,
and deficiencies relating to the administration of programs and operations administered or financed by
-such establishment, to recommend corrective action concerning such problems, abuses, and deficiencies,
.and to report on the progress made in implementing such corrective action.

(b) In carrying out the responsibilities specified in subsection (aX1), each Inspector General shall--
(1) comply with standards established by the Comptroller General of the United States for audits 0

of Federal establishments, organizations, programs, activities, and functions;
(2) establish guidelines for determining when it shall be appropriate to use non-Federal auditors;

and

(3) take appropriate steps to assure that any work performed by non-Federal auditors complies
with the standards established by the Comptroller General as described in paragraph (1).

(c) In carrying out the duties and responsibilities established under this Act, each Inspector General
shall give particular regard to the activities of the Comptroller General of the United States with a view
toward avoiding duplication and insuring effective coordination and cooperation.

(d) In carrying out the duties and responsibilities established under this Act, each Inspector General
shall report expeditiously to the Attorney General whenever the Inspector General has reasonable
grounds to believe there has been a violation of Federal criminal law.

5. Semiannual reports; transmittal to Congress; availability to public; immediate report on serious or
flagrant problems

(a) Each Inspector General shall, not later than April 30 and October 31 of each year, prepare
semiannual reports summarizing the activities of the Office during the immediately preceding six-month
periods ending March 31 and September 30. Such reports shall include, but need not be limited to--

(1) a description of significant problems, abuses, and deficiencies relating to the administration of
programs and operations of such establishment disclosed by such activities during the reporting period;

(2) a description of the recommendations for corrective action made by the Office during the
reporting period with respect to significant problems, abuses, or deficiencies identified pursuant to para-
graph (1);

(3) an identification of each significant recommendation described in previous semiannual reports
on which corrective action has not been completed;

F-236



(4) a summary of matters referred to prosecutive authorities and the prosecutions and convictions
which have resulted;

L ,. ,'i (5) a summary of each report made to the head of the establishment under J 6(bX2) during the
reporting period; and

(6) a listing of each audit report completed by the Office during the reporting period.

f(b) Semiannual reports of each Inspector General shall be furnished to the head of the establishment
involved not later than April 30 and October 31 of each year and shall be transmitted by such head to
the appropriate committees or subcommittees of the Congress within thirty days after receipt of the
report, together with a report by the head of the establishment containing any comments such head
deems appropriate.

(c) Within sixty days of the transmission of the semiannual reports of each Inspector General to the
Congress, the head of each establishment shall make copies of such report available to the public upon
request and at a reasonable cost.

(d) Each Inspector General shall report immediately to the head of the establishment involved
whenever the Inspector General becomes aware of particularly serious or flagrant problems, abuses, or

deficiencies relating to the administration of programs and operations of such establishment. The head of
the establishment shall transmit any such report to the appropriate committees or subcommittees of
Congress within seven calendar days, together with a report by the head of the establishment containing
any comments such head deems appropriate.

(eXI) Nothing in this section shall be construed to authorize the public disclosure of information
which is--

(A) specifically prohibited from disclosure by any other provision of law;

(B) specifically required by Executive order to be protected from disclosure in the interest of
national defense or national security or in the conduct of foreign affairs; or

(C) a part of an ongoing criminal investigation.
(2) Notwithstanding paragraph (IXC), any report under this section may be disclosed to the public

in a form which includes information with respect to a part of an ongoing criminal investigation if such
information has been included in a public record.

(3) Nothing in this section or in any other provision of this Act shall be construed to authorize or

permit the withholding of information from the Congress, or from any committee or subcommittee
thereof.

6. Authority of Inspector General; information and aslstance from Federal agencies; unreasonable
refusal; office space and equipment

(a) In addition to the authority otherwise provided by this Act, each Inspector General, in carrying
out the provisions of this Act, is authorized--

(1) to have access to all records, reports, audits, reviews, documents, papers, recommendations, or
other material available to the applicable establishment which relate to programs and operations with
respect to which that Inspector General has responsibilities under this Act;

(2) to make such investigations and reports relating to the administration of the programs and
operations of the applicable establishment as are, in the judgment of the Inspector General, necessary or
desirable;

(3) to request such information or assistance as may be necess.ry for carrying out the duties and
responsibilities provided by this Act from any Federal, State, or local governmental agency or unit
thereof;

(4) to require by subpoena the production of all information, documents, reports, answers, records,
accounts, papers, and other data and documentary evidence necessary in the performance of the functions
assigned by this Act, which subpoena, in the case of contumacy or refusal to obey, shall be enforceable
by order of any appropriate United States district court: Provided, That procedures other than subpoe-
nas shall be used by the Inspector General to obtain documents and information from Federal agencies;
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(5) to have direct ai.j prompt access to the head of the establishment involved when necessary for
any. purpose pertaining to the performance of functions and responsibilities under this Act;

(6) to select, appoint, and employ such officers and employees as may be necessary for carrying
out the functions, ,powers, and duties of the Office subject to the provisions of Title 5, governing appoint-
ments in, the competitive service, and the provisions of chapter 51 and subchapter III of chapter 53 of
such title relating to classification and General Schedule pay rates;

§ 7. Complaints by employees; disclosure of Identity; reprisals
(a) The Inspector General may receive and investigate complaints or information from an

employee of the establishment concerning the possible existence of an activity constituting a violation of
law, rules, or regulations, or mismanagement, gross waste of funds, abuse of authority or a substantial and
specificdanger to the public health and safety.

(b) The Inspector General shall not, after receipt of a complaint or information from an employee,
disclose the identity of the employee without the consent of the employee, unless the Inspector General
determines such disclosure is unavoidable during the course of the investigation.

(c) Any employee who has authority to take, direct others to take, recommend, or approve any
persoinnel action, shall not, with respect to such authority, take or threaten to take an), action against any
employee as a reprisal for making a complaint or disclosing information to an Inspector General, unless
the complaint was made or the information disclosed with the knowledge that it was false or with willful
disregard for its truth or falsity.

Legislative History. For legislative history and purpose of Pub.L 95-452, see 1978 U.S. Code Cong. and
Adm. News, p. 2676.

8. Additional provisions with respect to the Inspector General of the Department of Defense
(a) No member of the Armed Forces, active or reserve, shall be appointed Inspector General of the

Department of Defense.

(bXl) Notwithstanding the last two sentences of § 3(a), the Inspector General shall be under the
authority, direction, and control of the Secretary of Defense with respect to audits or investigations, or
the issuance of subpoenas, which require access to information concerning--

(A) sensitive operational plans;

(B) intelligence matters;

(C) counterintelligence matters;
(D) ongoing criminal investigations by other administrative units of the Department of Defense

related to national security; or

(E) other matters the disclosure of which would constitute a serious threat to national security.
(2) With respect to the information described in paragraph (1) the Secretary of Defense may

prohibit the Inspector General from initiating, carrying out, or completing any audit or investigation, or
from issuing any subpoena, after the Inspector General has decided to initiate, carry out or complete
such audit or investigation or to issue such subpoena, if the Secretary determines that such prohibition is
necessary to preserve the national security interests of the United States.

(3) If the Secretary of Defense exercises any power under paragraph (1) or (2), the Inspector Gen-
eral shall submit a statement concerning such exercise within thirty days to the Committees on Armed
Services and Governmental Affairs of the Senate and the Committees on Armed Services and Govern-
ment Operations of the House of Representatives and to other appropriate committees or subcommittees A
of the Congress.

(4) The Secretary shall, within thirty days after submission of a statement under paragraph (3),
transmit a statement of the reasons for the exercise of power under paragraph (I) or (2) to the Commit-
tees on Armed Services and Government operations of the House of Representatives and to other
appropriate committees or subcommittees.

(c) In addition to the other duties and responsibilitics specified in this Act. the Inspector General of
the Department of Defense shall--
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(I) be the principal adviser to the Secretary of Defense for matters relating to the prevention and
- detection of fraud, waste, and abuse in the programs and operations of the Department;

(2) initiate, conduct, and supervise such audits and investigations in the Department of Defense
(including the military departments) as the Inspector General considers appropriate;

,(3) provide policy direction for audits and investigations relating to fraud, waste, and abuse and
program effectiveness;

(4) investigate fraud, waste, and abuse uncovered as a result of other contract and internal audits,
a.the Inspector General considers appropriate;

(5) develop policy, monitor and evaluate program performance, and provide guidance with
respect to all Department activities relating to criminal investigation programs;

(6) monitor and evaluate the adherence of Department auditors to internal audit, contract audit,
and internal review principles, policies, and procedures;

(7) develop policy, evaluate program performance, and monitor contract audits, internal audits,
internal review reports, and audits conducted by the Comptroller General of the United States;

(8) request assistance as needed from other audit, inspection, and investigative units of the Depart-
ment of Defense (including military departments); and

(9) give particular regard to the activities of the internal audit, inspection, and investigative units
of the military departments with a view toward avoiding duplication and insuring effective coordination
and cooperation.

(d) Notwithstanding § 4(d), the Inspector General of the Department of Defense shall expeditiously
report suspected or alleged violations of chapter 47 of title 10, United States Code (Uniform Code of
Military Justice), to the Secretary of the military department concerned or the Secretary of Defense.

(e) For the purposes of § 7, a member of the Armed Forces shall be deemed to be an employee of
the Department of Defense.

(f)(1) Each semiannual report prepared by the Inspector General of the Department of Defense
under § 5(a) shall include information concerning the numbers and types of contract audits conducted by
the Department during the reporting period. Each such report shall be transmitted by the Secretary of
Defense to the Committees on Armed Services and Governmental Affairs of the Senate and the Commit-
tees on Armed Services and Government Operations of the House of Representatives and to other
appropriate committees or subcommittees of the Congress.

(2) Any report required to be transmitted by the Secretary of Defense to the appropriate commit-
tees or subcommittees of the Congress under § 5(d) shall also be transmitted, within the seven-day period
specified in such section, to the Committees on Armed Services and Governmental Affairs of the Senate
and the Committees on Armed Services and Government Operations of the House of Representatives.

(g) The provisions of § 1385 of title 18, United States Code, shall not apply to audits and investiga-
tions conducted by, under the direction of, or at the request of the Inspector General of the Department
of Defense to carry out the purposes of this Act.

8A. Special provisions relating to the Agency for International Development

(Text omitted)

9. Transfer of functions

(a) There shall be transferred--
(1) to the Office of Inspector General--

(A) omitted

(B) omitted

(C) of the Department of Defense, the offices of that department referred to as the 'Defense
Audit Service' and the 'Office of Inspector General, Defense Logistics Agency'. and that portion of the
office of that department referred to as the "Defense Investigative Service' which has responsibility for
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the investigation of alleged criminal violations;... and

(2) such other offices or agencies, or functions, powers, or duties thereof, as the head of the estab-
lishment involved may determine are properly related to the functions of the Office and would, if so
transferred, further the purposes of this Act, except that there shall not be transferred to an Inspector
General under paragraph (2) program operating responsibilities.

(b) The personnel, assets, liabilities, contracts, property, records, and une.-pended balances of
'ppropriations, authorizations, allocations, and other funds employed, held, used, arising from, available
or to be made available, of any office or agency the functions, powers, and duties of which are
transferred under subsection (a) are h.reby transferred to the applicable Office of Inspector General.

(c) Personnel transferred pursuant to subsection (b) shall be transferred in accordance with applica-
ble laws and regulations relating to the transfer of functions except that the classification and compensa-
tion of such personnel shall not be reduced for one year after such transfer.

(d) In any case where all the functions, powers, and duties of any office or agency are transferred
pursuant to this subsection, such office or agency shall lapse. Any person who, on the effective date of
this act [Oct. 1, 1978], held a position compensated in accordance with the General Schedule, and who,
without a break in service, is appointed in an Office of Inspector General to a position having duties com-
parable to those performed immediately preceding such appointment shall continue to be compensated in
the new position at not less than the rate provided for the previous position, for the duration of service in
the new position.

10. Conformlng and technical amendments

(Text Omitted)

11. Definitions

As used in this Act --

(1) the term "head of the establishment" means the Secretary of... Defense. .. ;

(2) the term "establishment" means the Department of... Defense...;

(3) the term "Inspector General" means the Inspector General of an establishment;

(4) the term "Office" means the Office of Inspector General of an establishment; and

(5) the term "Federal agency" means an agency as defined in § 552(e) of Title 5 (including an
establishment as defined in paragraph (2)), United States Code, but shall not be construed to include the
General Accounting Office.

12. The provisions of this Act and the amendments made by this Act [see § 10 of this Act] shall
take effect October 1, 1978.

1
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